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CONSTITUTION OF INDIA (1950), Art. 
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-GQONTRACT—Place and time of performance 
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-Applicability .. I47 
———S, 230—Disclosed principal— Tender and 
acceptance clearly showing that dealings should 
“be with principal direct—Agent signing formal 
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R. to (1) (a)—Constitutional validity .. 475 
HINDU LAW —Joint family—Coparceners— 
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INAM GRANT-—Paricharakam service ir tem- 
ple—Grant whether of both warams of mel- 
waram only—Entries in Inam Register—Value 
— Acquisition of land granted, under Land 
Acquisition Act—Compensation amount—Rival 
claims—Reference under S. 30—Determination 
—Position and rights of Devasthanam .. 124 


—— Whether of both warams or of melwaram 
oply—Extract from Inam Register, Statement 
recorded by Inam Commissioner, Recivals in 
Jnam Title deed—Probative value—Mention in 
Inam Register of certain amount as assessment 
—Siguificance . 129 


INDIAN SUCCESSION ACT (XXXIX OF 
1925), S. 29 (2) (1)—Intestate Succession—Suit 
for pertitior—Plaintiffs claim to be governed by 
the Travancore Christian Succession Regulaticn 
If of 1092—Whether correct—Existing custom 
or Jaw— Whether can exclude applicability of 
Part V of Act XXXIX of 1925—IJnterpretation 
of S.atutes -. 58 


INDUSTRIAL DISPUTES ACT (XIV OF 
1947), Ss. 2 (00) end (s), 25-B end 25-F—Tem- 
porary employment—Appointment to cop> with 
additional work or to do work of permsnent 
incumbent on leave or on deputation—Appoint- 
ment order containing self-operating clause of 
termination of service—Eff-ct—Teiirination— 
If discharge of, surplus labour—If retrenchment 
—Validity of order—RelieF— Ce ticrari—Conct- 
tution"of India, Art. 226 .- 358 


INTERPRETATION OF DOCUMENTS— 
Agreement of sale of bus with route permit— 
Modus operandi of trausfer not menticned in the 
document—L obligation apparent—Agree- 
Ment cannot avoided—Deed captioned as 
partnership—Intention only to be a working 
arrangemert between parties—Document only 
formal and not a partnership deed . 507 


ANTERPRETATION OF STATUTES—Con- 
temporancous constuction . 282 
- ‘LAND ACQUISITION ACT (I OF 1894)— 
Acquisition of Jand on basis that the land is not 
‘vested in Government but belongs to others— 
“—Tamil Nadu Minor Inams (Abolition and 
Conversion into Ryotwari) Act (XXX of 1963) 


(1974)1 M LJ—R 








LAND ACQUISITION AGT (1894)—(Contd.) 


—No scope for invoking—Persons entitled to 
compensation to be ascertained according to 
Land Acquisition Act only . 129 


LAND TENURES—Grant of land for personal 
service in temple—Alienaticn—Invalid.. 124 


Personal service inam for performance of 
service in ac a: of Devasthanam on 
acquisition of land under the Land Acquisition 
Act—Compensation amount—Proper order to 
be passed indicated—Alienation by holder 
invalid ..  I29 
LANDLORD AND TENANT—Lease—Stipu- 
lation for unconditional rent—No remission 
absolutely—Cyclone or presence of cultivating 
tenants in oCcupation—Rent—Lessee not to be 
relieved against—Contract Act (IX of 1872), 
S. 56 .. 184 


LIMITATION AQT (IX OF 1908), S. 19— 
Acknowledgment of liability—Extension of limi- 
tation—Railway servaut—Dismissal — Subse~ 
quent reinstatement—Letter of reinstatement 
intimating eligibility for arrears of salary subject 
to law of limitation—Amounts to acknowledg 

ment of liability - 209 
Art. lto2—Railway servant—Suit for 
arrears of salary—Accrual from morth to month 
—Dismissal from service—Order of dismissal 
void ab inittio—Reinstatement—Claim for inter- 











vening period—Art. 102 applicable .. 208 
S. 18 . 209 
———Art, 7 - 208 


MADRAS BUILDINGS (LEASE AND RENT 
CONTROL AQT of 1960), S, 245—Evic- 
tion—Revision—. of the Amendment Act 
of 1973—Jurisdiction of District Judge—Retros- 
pectivity—Should be express in the at 

. 16x 


MADRAS CHILDREN ACT (IV OF 1920), 
Ss. 4, 36 and 88-B—Oriminal Procedure Gode 
of 1898), Ss. « (2), 29-B and 193—Madras 
hildren Rules (1940), R. 3—] mport of S. 29-B 
Criminal Procedure Code, on Children Act— 
Juvenile Court if has jurisdiction to try any 
offence including offences punishable with death 
—Juvenile accused along with an adult for 
offence punishable with death or imprisonment 
for life—Proper forum for trial of juvenile and 
adult—Procedure to be followed in such trial 
(F.B.) . 105 


MADRAS CITY MUNICIPAL (AMEND- 
MENT) ACT (1961), S. 86—Absence of by- 
laws—Commissioner’s power to punish employees 
of the Corporation—Transitional provision No, 5 
of the Schedule II with reference to S5. 102— 
Scope—Applicabili Meaning of the phrase 
“other matters’’—-Madras City Municipal Act 
(LV of 1919), Ss. 85 to 97 and S. 349 -+ 364 


MADRAS CITY MUNICIPAL QORPORA 
TION ACT (IV OF 1919), S, 87—Appointment 
by Council—B.T. Supervisor appointed tempor- 
arily as Assistant Eduational Officer—Appoint- 


ment as reliever in leave vacaccy—Appointment 
not within S. 87 (1)—Interference Govern, 
ment under S. 87 (3)—Validity .. 467 
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MAD, OITY MUNI, GORPN, AGT (19t9)— 
(Conid.) 


———S, 87—Post of Assistant Educational 
Officer remaining vacant for more thap three 
months—B,T, Supervisor promoted temporarily 
by Council—Not approved by Government— 
Governmert acting un S. 87—Temporary 
promotee reverted—-Another person promoted 
as Assistant {Educational Officer—~Action of 
Government whether valid—Temporary pro- 
motee whether aggrieved person—Scope of 
S. 87 —Whether directory of mandatory—Tem- 
porary promotee not heard before reversion— 
Whether principles of natural justice violated 
—tInterpretation of Statutes—Constitution of 
India (1950), Art, 226 466 
MADRAS CITY TENANTS’ PROTECTION 
ACT (III OF 1922) AS AMENDED BY ACT 
XIX OF 1955)—Lease whether prior to the 
t or subsequent to the Act-—Registered lease 
coming into existence after the Act—Site handed 
ever prior to Act—Term of ten years—Computa- 
tion from date of handing over—Payment of rent 
from date of handing over—Tenancy created 
before the Act .. 380 
———No superstructure built prior to Act but 
built subsequently on the leased site—Tenant, 
not entitled to benefit under the Act i4 GBI 


MADRAS CO-OPERATIVE SOCIETIES AGT 
(VI OF 1932), S. 49 (1)—Scope—When attract- 
ed 


MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920), Sch. IV, Rr. 4 (1) AND 8 
(2)—Building used to run boarding and lodging 
house—Addition to building—Enhancement of 
property tax—Assessment of rental value—Pro- 
per method of determining—Procedure—Defec- 
tive determination—Levy not valid .. 328 


MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI) 
ei ACT XXVI OF 1948), Ss. 5 (2), 
7 (2) (d)—Ryotwari Patta—Grant of—Revisian 
against grant——Delay in Sling—Rejection by 
Assistant Settlement Officer—Delay condoned 
by higher authority—Validity »» 218 


——S. 13—Madras Estates Land Act (I of 
1908), S. 55 Land within an Estate taken over 
—Grant of patta as pannai ldnd—Earlier pro- 
ceedi for grant of patta under S. 55 of Act (I 
of 1908)—Determination of character of land— 
No res judicata in proceedings under the Abolition 
Act .. 250 
—Ss, 56 (1) (c) and 64 (¢)—Bar of jurisdic- 
tion of civil Courts—Effect of repeal of the section 
by amending Act (XXXIV of 1958)—Grant of 
patta under S., 11—No machinery provided to 
decide rival claims for patta—Patta only a piece 
of evidence of title oe 424 
MADRAS HINDU RELIGIOUS AND GHA- 





RITABLE ENDOWMENTS ACT OF 
1959), S. 6 (18) e Temple Sal 
Mendir at Mylapore—If a “temple” .. 174 


———5. 63 (4)—Deputy Commissioner—Trus- 


teeship of a temple—Whether hereditary or not 
—Empowered to decide—Hereditary trusteeship 


e—Admission—Whether a particular person is 


_— 
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GENERAL İNDEX 


MAD. H. R. & C, E, ACT (1959)—(Contd.) 


entitled to function as a hereditary trustes at a 
particular poiat of time—No jurisdiction in 
Deputy Gommissioner to decide .. 409 
MADRAS JUVENILE COURT RULES (1930), 
R, 8—Validity (F.B.) .. 105 


MADRAS MINOR INAMS (ABOLITION 
AND QGONVERSION INTO RYOTWARD 
ACT (XXX OF 1963), S. 41—Minor mam— 
Arrears of rent payable to inamdar—Discharge 
by payment of rent for three fasli years—Appli- 
cable only to a ryot in occupation of ryoti lands 
f .. 184 
MADRAS PORT TRUST ACT (Il OF 1905), 
Rs go 56 Ja ae Customs Act (VIII of 
1875), S. 85—Suit for damages—Import of 
Electrict Bulbs—Gocds not eleared within two 
months of arrival—Sale to realise duss of the 
Port Trust and. customs duty on the goods—Sale 
whether valid 45 


MADRAS TOWN PLANNING ACT (VII OF 
1920), Ss, 27 (1) (d), 29, 12, 23—Betterment 
contribution—Nature of levy—Legal exaction 
in view of works—Neither a fee nor a tax— 
Draft scheme of Town Planning—Submigsion 
of—Extensior of time by Government—Power to 
extend—Relevant date for fixing market-value 
—Appellate authority—Persona  designata—No 
power of remand—Constitution of India, Art. 
226—Concurrent List—Item 20 .. 448 


MOTOR VEHICLES AQT (IV OF 1939), 
S. r10-A ; 


. 135 
——S, 110-A—Madras Motor Accidents 
Claims Tribunal Rules {¢)—Acci- 


(1961), R, 2 

dent due to mechanical break-down—Doctrine 
of res en loquitor—Duty on the defendant to 
show that repairs were Carried and regularly 
—Break-down only a neutral factor—Sa. r10 to 
110-F of the Motor Vehicles Act—Procedural, 
no creating substantive rights—‘ Legal] represen- 
tative”? in S, 110-A—Meaning of—R. 2 (c) 
ultra vires the “Act—Accident a tortious act— 
Provisions of the Fatal Accidents Act apply to 
applications under S. 110-A of the Motor Vehi- 
cles Act—Loss of life—Compensation—Logs of 
future happiness, - 292 


S. 1t0-A—Motor Accident—Bus and 
lorry—Collision—Injured, a passenger in the bus 
—Right hand of injured Sripping the window 
bar—Severance of thvmb in the collision— 
Injured employed as a teacher—Comper sation 
—Quantum «+ 244 
———S. 110-A—Motor Accident—Bug and 
lorry—Collision—Injured girl, a passenger in the 
bus—Injuries in the head—Fracture of frontal 
bone—No permanent disability—Compensation 
—Qnuantum .. 244 
S. 110-A—Motor Accident—Bus and 
lorry—Oollisioa—Negligence of lorry driver 
—IJnjured a passenger in the bus—Injured gripp- 
ing window-cross bar—Right thumb outside the 
bar—Severance as a result of the collision— 
Compensation—Holding the thumb—If contri- 
butory negligence . 243 
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MOTOR VEHICLES ACT (1939)—(Conid,) 


a e e ra in awarding compensa- 
PONDICHERRY MUNICIPAL LAW (1880), 


sare commure dated 12th May, 1961—Impost 
levied under on cotton yarn or cloth brought into 
Pondicherry commune—If tax or fee—Distinc- 
tion between tax and fee if may be imported into 
French law—Validity of levy .. 282 
REGISTRATION ACT (XVI OF 1908), Ss. 17 
y (b), 49—Deed of partition—Not registered— 
f receivable in evidence—Admissible for colla- 
terəl purpose—Possession of Property—Nature 
and character of possession—“‘ Collateral trans- 
action ’?— ing of .. 413 
RES JUDICATA—Applicability on general 
principles—To be directly and substantially in 
issue in former proceedings—Madras Hindu 
Religious and Charitable Endowmerts Act 
(XXII of 1959), S. 63 (b)—Temple—Deputy 
Qommissioner —Trusteeship—Whether heredi. 
tary or not—Not in dispute in prior proceedings 
—Determination of question in subsequent pro- 


ceedings—No har of res judicata .. 406 
— Compromise decree—Not a decision of 
Court so as to operae as res judicata T:s, 


——— Principles in S, 11 of Qivil Procedure 
Code—Applicable to other proceedings.. 406 
STAMP ACT (II OF 1899), Ss. 27 and 64— 
Recital of consideration in document alleged to 
be wunder-statement of value—Effecu—Parol 
evidence to prove larger consideration not pre- 
cluded .. 147 
STATUTE — Interpretation — “ Fees’’— Word 
occurring in statute—Same meaning or different 
meaning—Context +. 259 
SUIT FOR RECOVERY OF POSSESSION 
OF SITE—Superstructure put up by lessee— 
Appointment of Gommission to fix price—Vali- 
dity—Civil Procedure Code, S. 151, can be 


invoked—Price fixed on report—Price fixed does |! 
not affect pecuniary jurisdiction of Gourt— |! 


Munsif’s Court—Direction in decree to purchase 
-—Whether in relation to subject-matter in suit 
— Registration Act, S. 17 (2) (vi)—No need to 
register decree +» 99 
TAMIL NADU AGRIGULTURISTS RELIEF 


AQT (IV OF 1998 AS AMENDED BY | 


QULTURISTS RELIEF 
(AMENDMENT) AGT (VOI OF 1973), 3.8 
—Suit for recovery of money—Defendart agri- 
culturist—Explanation I to S. 8B—Scope of Amend- 


ment—Effect—Amount repayable—Interpreta- 


tion of Statutes—Report of Select Committee— 
Whether could be relied on—Intention of the 


Legislature to be deduced from the language 
used .. 221 


TAMIL NADU CINEMAS (REGULATION 
RULES AS AMENDED IN 1968), R. 103 (2) 
ER ay cline Cinema — Location— 

raut of no objection certificate—Proximity of 
burning and burial ground—Not a fire hazard 
—No violation of R, 103 (2) (iii)—Constitution 
India (1950), Art. 226 5I 


(1974) 1 M L J—F 


by the Joint Registrar—Constitution of India 
(1950), Art, 226 e 4G 


TAMIL NADU DISTRICT MUNICIPALI- 
TIES ACT (V OF 1920), Ss, 6 (2) and 260 (2) 
—Public market—Use ‘of—Levy of fee—FeeS 
‘for sale of goods—Fees for use of shop, stalls in 
public market—Not a tax being a guid pro quo for 
service rendered—Not. a fee—Return or fee of 
owner for use of property—Easements Act (V of 
1882), S, 52—Stall holder, licensee .. 258 


Ss. 6 (2), 260, 261 (2)—Municipalities— 
Public market—Shops and stalls—Power to 
leasc—Power to licence—Right spring from 
: ownership— Power to lease—No express prohibi- 
. tion ° "e 259 


——— 5. 260 (2)—Fees—Used in different means 
iing in.clauses—S, 260 (2) (6)—Fees for occupa- 
ition of a stall ir the public market—No question 
.of quid pro quo for services rendered to stall holders 
‘or to market—Fees ircludes an clemer t of return 

to Municipality in its investment—Quantum of 

return vk. | Tr 259 


‘TAMIL NADU HINDU RELIGIOUS AND 
‘CHARITABLE ENDOWMENTS ACT (XXII 
‘OF 1959), 8. 6 jo eh cla Tustitution— 
Temple — Suit — Givil Court — Plaint — Seek- 
ting declaration that temple belongs to a parti- 
cular community—Temple, if a denominational 
temple—Civil Court—Jurisdiction—Pleadings - 
' c: 216 


'————5. 63 and Constitution of India (1950): 
„Art. 26—Institution, whether a religious insti“ 
‘tution or not—Deputy Commissioner to decide 
—Temple, whether a denominational temple or 
not—Jurisdiction—Qivil Court—Qivil Procedure 
' Gode (V of 1908), S. 9 oe 2I5 


-——S5. 98—Scheme as to jurisdiction of civil 
. Court—Scope—Relief as to title—Qanrot he 
‘bad before Deputy Commissioner—Sujt main- 
'tamable in civil Court—Civil Gourt can also 
decide in such a suit incidental issues which are 
‘within the jurisdiction of Deputy Commissioner 
' .. 431 
TAMIL NADU MINOR INAMS (ABOLI” 
TION AND GONVERSION INTO RYOT 
WARI) ACT (XXX OF 1964)—Despite vanag 
‘of land in Government, acquisition under Lan 

! Acquisitior Act on basis of lard as ‘belonging to 
other—Latter Act applies in ascertaining interests 








of Persons er titled to compensation +. 124 
= S. 13-—-Scope—Inapplicable where land- 
lord is owner of vacant site -» 99 


TAMIL NADU PANGHAYATS ACT (XXXV 
OF 1958), Ss. 149, 155-—Panchayat Union 
Council—Inspector’s order under S, 149— 
Subsequent order by Government under S. 155 
(1)—Council to be dissolved—Validity—D iffey- 
ence between S. 149 (1) and S. 155 (1)—Inten- 
tion of Government to dissolve Council .. 96 
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TAMIL NADU PANCHAYAT (GONDUCT 
OF ELEQTION OF PRESIDENT OF VILL- 
AGE PANCHAYAT) RULES (1970), Rr. 14, 
19 (2) (d)—Village Panchayat—Election of 
President—Votes rejected—Marked on the back 
side—Not as required umder the rules—Rejec- 
ion whether valid—Oonstitution of India (1950), 
Art, 226 " 4. 198 


TORTS—Damages—Motor  accident—Injury 
causing permanent disability—Left leg shortened 
by 1 1/2 inches —Impact op employment and 
prospects of promotion—Qlaimant Junior Engi- 
necr-cumn-Salesman in a company—Gratuitous 
payments by employer— Not relevant in assess- 
ment of damages . 195 


TRADE AND MERCHANDISE MARKS AQT 
(XLIIL OF 1958), Ss. 18 and 11 (a)—Registra- 
tion of trade mark—Requiremer ts to be fulfilled 
—S. 11 (a), when attracted ». 392 


TRANSFER OF PROPERTY ACT (IV OF 
1882), S. 52—Applicability—Purchase of pro- 
perty Pending suit by vendee under prior agree- 
ment for sale for specific performance of agree- 
ment—Sale by such purchaser to another ard 
sale by the latter to another after decree in appeal 
in the suit—If hit by lis pendens—Plea of absence 
of knowledge of prior agreement for sale—Sus- 
tainability .. 167 
——S,. 53—Suit to set aside sale as collusive 
and fraudulent—Suit by creditor—Not on' behalf 
of all creditors—If sustainable—Givil Procedure 
Code, O. 1, R. 8—Non mention of section im- 
pleading—If fatal—Intention to defeat and 
delay creditors—Allegations necessary—Setting 
aside alienation—If necessary : .. 455 
——S8, 53-A—Suit for declaration of title— 
Agreement to sell—Purchaser put in possession*of 
properties in part performance—Subsequent sale 
by vendor to other purchasers—Trespass by 
subsequent vurchasers—Trial Court grantmg 
prayer—First Appellate Court discharging the 
pas by Trial Gourt—Second Appeal—Trial 
Court's decree restored Letters Patent Appeal— 
Scope of S. 53-A of Transfer of Property Act— 
Matter remitted to First Appellate Gourt with 
directions .. 499 
+, 58 (¢)—Mortgage by conditional sale 
or outright sale—Relevant F factor—‘QaQ@ 
Apu ”—“ uritar Apuh ’—Meaning— 
Reference to time limit and not to condition of 
re-purchase—Words and Phrases =... 37r 
——S. g1 and Qivil-Procedure Gode (V of 
1908), O. 34, R. 1—Suit by mortgagee for sale 
— Purchaser of part of hypotheca not impleaded 
in suit—Entire property sold and 


Court sale—Suit by purchaser of 


stranger in 
part of the hypotheca for redemption—Redemp- 





TRANS, OF PRO, AQT (1882)—(Contd,) 


tion of part of hypotheca to be allowed—Multi- 
| plicity of suits to be avoided «+ 350 
.————§, 92—Suit on mortgage by second mort” 
_gagee—First mortgagee not made party—Final 
decree—Petition for sale in execution subject to 
l first Inortgage—Petition dismissed for want of 
| bidders—Mortgagor adjudged insolvert in the 
! meanwhile—Second execution petition acknow- 
| ledging liability under first mortgage—Official 
; Receiver not made party—Petition dismissed as 
| final decree was not in‘consonance with prelimi- 
‘nary decree—Final’ decree amended—Validity 
— Fresh execution petitioa—Second mortgage- 
decree-holder purchasing hypotheca — Part- 
i satisfaction entered—Pays off first mortgagee— 
Rightto subrogation .. 194 
TRUS LEESHIP—Small temples—Archakag 
may also be ‘trustees—Madras Hindu Religious 
‘and Charitable Endowments Act (XXII of 
i 1959) -- 406 
‘'USURIOUS LOANS ACT (X OF 1918), 5. 3 
(1) (2) AS AMENDED BY USURIOUS 


ILOANS (MADRAS AMEND ACT 
(VOI O 1937)—Tamil Nadu Money 
Lenders Act (XXVI of 1957), S. 7— 


Suit on mortgage—Interest 12 per cent, per 
annum as per document payable monthly—In 
default of morthly payment interest to be 
. 19} per cent—Suit for principal aud interest 
ı Interest whether usurious—Whether the 
provisions of Tamil Nadu Act (XXVI of 1957) 
would apply—Retrospective operation of statute 
—Jnterpretation of Statutes «+ 334 
‘WAKF AQT (XXIX OF 1954), S. 3 (1)— 
Wakf—Definition—Main part of sechon— 
Dedication by Muslim for religious, pious and 
‘charitable purposes—Essential—Inclusive defi- 
nition in other clauses—Requirements under 
‘the main part of definition—-To be complied 
‘with—Statute—Interpretation .. 254 
,— h, 3 (1), 5 and 6—Suit against Wakf 
Board for declaration property is not wakf— 
, Whether dedication by Muslim and property 
: wakf—Burden of proof on Wakf Boa:d—Survey 
and preparation of list of Wakfs under the Act— 
' No enquiry i character of property— 
Administrative act—No initial presumption in 
‘favour of Wakf Board 1. 253 
| Ss, g {1), 66-G—Scopée—Grant 'by a 


'non-mhislim’ for ‘Kazi service in mosqué—Not a 
„wakf te ae one T54 
{__—_as amended by Central Act (XXXIV of 
1964), Ss. 36-A and 36-B-+Mortgage of Wakf 
| properties—Mortgage after the Amendment 
Act—No previous sanction of the Board ob» 


i taincd—Mortgagees can apply for sanction to 
|e Board ‘ 


. 239 
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ARBITRATION ACT (X OF 1940); 3. 14 (2) 
—Industrial Disputes Act (XIV of 1947), S. 12 
(3)—Dispute between employer and employee 
—Referred to arbitrator—Award of arbitrator— 
Employee’s entitlement to reinstatement etc.— 
Petition under S, 30 of the Arbitration Act by 
employer—Validity—Powers of Qivil Court 
20 


CIVIL PROCEDURE CODE (V OF 1908), 
Ss. 20, 21—Suit for recovery of excess money 
paid—Supply of steel items—Contract—Provi- 
tion in cor tract regarding forum to decide dis» 
putes—Suit laid in Court at Tuticorm—Defen- 
dant eating to jurisdiction—Whether can 
raise Objection to jurisdiction at appellate stage 
—Scope of S, 21—Indian Contract Act (1X of 
1872), 3,28 . 8 


———S$s, 21, 1o—Judgment—Defect regarding 
Pecuniary jurisdiction of Gourt—Objection tech- 
Nical—Scope on appeal—Judgment not a nulli- 
ty—Res judicata s Ig 
———S. 47, O. 21, R. 66—Court sale—Applica- 
tion to set aside—Judgment debtor’s valuation 
not given in the sale proclamation—Sale pro- 
clamation defective—Sale liable to be set 
aside 21 
S. 8o—Notice of suit by a person—Person 
claiming under him—Whether can file suit 





without fresh notice—Principles TE 


———~O, 9, R, 9, O. 17, Rr. 2, 3—Dismissal of 
suit—Plaintiff present—Counsel 
quest for adjournment—Adjournment refused— 
Suit dismissed—Applications under O. 9, R.9 
for restoration—Dismissal whether under O. 17, 
R. 2 or R. g—Judicial precedent of High 
Court—Failure to follow hy subordinate 
Court—Would amount to insubordination.. 21 


—O, 21, Rr. 84, 85 and 86—Execution— 
Court auction—Sale — Deposit of general 


stamps not proper—Deficiency—Application. 


for excusing delay for deposit of deficiert 
stamps—Allowed by executing Oourt—Whe- 
ther proper—Order without jurisdiction—Rr. 
85 and 86—Mandatory ees.) 
—O,. 21, R. g0—Gourt sale—Application tO 
set aside—Material irregularity—Allegation of 
non-service of sale proclamation on judgment- 
debtor—Process-server alleging refusal to accept 
service whether correct—Sale—Whether valid 

17 


———0, 21, R. go, O. 43, R. 1 (jf)—Mortgage ` 


decree—Sale by Gourt auction—Mortgagor- 
adjudicated insolvent—Application by irsol. 
vent to set aside sale—Mair tainability—Applin 
cart not’ present in Court—Whether Court ca. 
dismiss application—Dismissal ‘order for de 

fault—Appealahle of 3 


absent—Re- 


CIVIL PROCEDURE CODE (1908)—(Conid.) 


———O. 41, Rr. r and 5, S. 151 and Limitation 
Act (XXXVI of 1963), $. 5—~Appeal——Applica- 
tion to excuse the delay in filing appeal—Appli- 
cation forinterim stay pending application for 
excusing the delay—Jurisdiction .to grant ex 
parte order of stay æ. 6 


CONSTITUTION OF INDIA (1950), Art. Q11 
(2)—Standing Order of Dock Labour Board— 
Emnlovre of Dock Labour Board —Ledger 
elerk—Oharge of misapnropriation of funds— 
Enquiry and dismissal—Not allowed assistance 
of a lawyer at enquiry—Whether violation of 
constitutional right . 18 


CONTRACT ACT (TX OF 1872), S. 72—Limi- 
tation Act (IX of 1908), S. 14, Arts. o6, 120— 
Indian Income-tax ‘Act (XI of 1922), Ss. 24-B, 
26 (2)—Suit for recovery of tax paid under mis- 
take—Income-tax arrears of hushand—Neath of 
husband—Demand made’ on wife—Payment 
by, wife—Allegation by wife’ that payment was 
made under mistaken impression thet the de- 
mand relsted to her tax srrears—Suit for re- 
covery—S, 72 of Contract Act applies —Plea of 
limitation raised by.defendart—Validity—Suit 
i barred by provisions of the Income-tax 

t œ. 9 


r 


GOVERNMENT SERVANT ~—Government o° 
Pondicherry—French Law—Government ser- 
vant taking part in politics—Issue of arrete bv 
Government—Disciplinary preceedings against 
the. Government-servant—Termination of thè 
services—Velidity—le violation de la lot—le de L 
detournement dé pouvoir . 19 


HINDU LAW-—Joint family—Sult for partition 
——Suit properties whether family properties— 
‘Properties in the name of coparcener—Whether 
separate—Burden_of proof—Coparcener setting 
up title toprove—Family character of propertv— 
Property may stand in the name of manager, 16, 


———Joint family. property—~Alienations 
‘father—Whether for’ legal necessity—Suit by 
minor coparceners—Allegation that debts were 
avyavaharika debts—Nature of evidence requir- 
ed : wo. TI 


Partition—Suit for declaration—Title— 
Plea of family arrangement—Binding nature— 
Detrimental to minors—Plea tenable.. 29 


INDUSTRIAL DISPUTES ACT (XIV OF 
1947), S. 2 (s)—Casual labourers—Appoint- 
ment for a specific period—Particular work— 
Work over—Emplo t coming to an end: 








automatically—Wor whether can claim ° 
reinstatement—Order of reinstatemert not 
valid ro 19. 
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INTERPRETATION OF DOQGUMENTS— | RES JUDICATA—(Contd). 


ent of sale of bus with route permit— 

odus operandi of transfer rot mentioned in the 
document—Legal obligation apparent—Agree- 
mert caunot be avoided—Deed captioned as 
parmership—Intention only to be a working 
arrangement betweer Partties—Document only 
formal and nota partnership deed IZ 


MADRAS BUILDINGS E AND RENT 
CONTROL) AGT (XVIIL OF 1960), $. 10— 
GENERAL CLAUSES ACT (X OF 1897), S, 27 
—Petition ‘for eviction— Termination of tenancy 
—Notice sent by registered post—Returned with 
postal endorsements—Service of notice—Whe- 
ther valid—Presumption I 
———S, 29—Application by landlcrd for release 
of premises—Landlord possessing other houses— 
Landlord choosing the Particular premises for 
own occupation—Government’s refusal to release 
on the ground that landlord can choose any ene 
of his other houses—Validity I 


——— 5. 30—Suit for ejectment and possession 
—Suit premises godown—Suit decreed—Amend- 
ing Act XXIII of 1979 coming into force pend- 
ing p ings—Amendment of section go of 
principal Act—Suit . premises falling within 
Amendment—Effect — Amedment prospective 
and not retrospective—Validity of decree 
different from its executability .. > IĜ 


MADRAS ESTATES (ABOLITION AND 
QONVERSION INTO RYOTWARI) ACT 
(XXVI OF 1948), Ss, 11, 67—Limitation Act 
(XXXVI of 1963), S. s—Grant of patta—Order 
of Assistant Settlement Officer—Revision there- 
from—Delay in flling—Power to condone—Whe- 
ther available to the Settlement Officer or the 
Director of Setilements—Application of 8. 5 of 
Limitation Act expressly excluded—Delay 
cannot be condoned .. I4 


MADRAS HINDU RELIGIOUS AND 
ABLE ENDOWMENTS ACT 


CHARIT 
(XXII OF 1959), S. 63 (6)—Deputy 'Qommis- 
gioner—Trusteeship ofa temple—Whether here- 
ditary or not—Empowered to decide—Heredi- 
tary trusteeship—Admission—Whether a parti- 
cular person is entitled to function as a heredi- 
tary trustee at a particular point of time—No 
jurisdiction in Deputy Commissioner to decide 


MADRAS PROPRIETARY 

VILLAGE SERVICE AND THE 
HEREDITARY VILLAGE OFFICES (RE- 
PEAL) ACT (XX OF 1968), 8, 2 (2) (#)—“Ap- 
pointment of Karnam—Temporary i 

Writ Petition against appointment—Pending 
petition, Act XX of t968 coming into force— 
Effect—Abatement of pending proceedings. . 


RES JUDICATA—Applicability on general prin» 
ciples—To be directly and substantially in issue 
in former proceedings—Madras Hindu Religious | 
and Charitable Endowments Act of 
1959), S. 63 (à —Temple—Deputy Gommis- 
„tioner — Trus p—Whether hereditary or 
not—Not in dispute in prior proceedings—De- 
termination of question in subsequent proceed- 
ings—No har of 1es judicata 


Principles in S, 11 of Civil Procedure 
Code—Applicable to other proceedings... 5 


SPFOIFIO RELIEF AGT (XLVI OF 1963), 
S, 38—Civil Procedure Code (V of 1908), O. 41, 
rule 3——Trade and dise Marks Act 
(XLIIT of 1958), S. 105-E&—-Suit for permanent 
imjunction—Partnership—One partner retiring — 
Prohibition not to carry on business within city 
limits—Business in another name— 
Whether within prohibition—Injunction grant- 
ed by lower QCourt—Validity—Whether vioja- 
tion of Trade and Merchandise Marks Act.. 7 





TAMIL NADU AGRIGULTURISTS RELIEF 
AQT (IV OF 1938), 8. 10 (2) (ii), 8—Suit on a 
missory note—Sale of house property— 
endee executing pronote for balance of conside- 
ration—Rate of interest —Vendee claiming to 
be agriculturist— Whether entitled to the 


fts ofthe Madras Act IV of 1938 2 
TAMIL NADU BUILDINGS (LEASE AND 
RENT CONTROL) ACT (XVIII OF 1960), 


S. 4—The Madras Buildings (Leas and Rent 
Control) Rules, 1961, Rr. 12, r4—Non-residen- 
tial building—Petition for fixation of fair rent — 
“Cost of construction ’—Meaning of—* As 
calculated according to such rates for such classes 
of non-residential buildings as may be pres- 
cribed ” occurring in S. 4 (3) (4) (i)—Surplus 
and offae—Rr. 12 and 14 inter connected—R, 12 
held void by Supreme Court-—Consequently 
R. 14 cannot stand independently—Fair rent 
contemplated by statute—Canr ot be arrived at 
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TAMIL NADU CULTIVATING TENANTS 

OF RENT (RELIEF) ACT (XXI 
OF 1972), S. 3 (1) (¢)—Annual rent—Deposit 
by tenant—Correct value assessed as more by 
lower appellate Court—Difference not deposit- 
ed within time provided by Act—Extension of 
time granted by Court—Whether valid— 
Court has no jurisdiction oa, 2 


‘TAMIL NADU HIGHWAYS ENGINEERING 


3. 


‘SERVICE, GENERAL RULES, Rr. 36 (4), (i) 


ii), 48, Special Rules, R. »—Constitution of 
India (1950), Att. 226—Promotion of Assistant 
Engineers as | Divisional Engineers—J anior pro- 
moted on merits over senior—Senior aggrieved 
—WNon-consideration of relative merits—All 
Arbitrary—Petitioner pursuing non-statutory 
remedies—Approaching Court after consider- 
able delay—Court whether can ignore delay 
aud grant relief—Category of Divisional Bogi: 
neers—Selection grade—Promotion cannot 
claimed as a matter of right—R. 48 of General 
Rules—Exemption — Discretionary — Govern- 
ment’s action under R. 7 of Special Rules— 
Valid . ae © | 


TAMIL NADU HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT (XIX 
of 1951), S. 101—Appointment of ‘Trustees— 
Temple—Application by Trustees for taking 
delivery of temple—Certificate under S. 101 
whether necessary 2 


ee 


TAMIL NADU IN Dear a E 
AND LIGENCE) (1972), a ren 
Poro CoR a of mee (1950), Ar t. 
226—Licence for fishing rights—Grant by Gol- 
lector—Interference by Ce ant Died 

to cancel the lease already granted —Show 
` cause notice—Explanation rejected—Principles of 
natural justice—Whether satisfied—Proviso to 
R. 2—-E of—Statutory aga HOES 
mentioned when exercised 


TAMIL NADU PANCHAYAT ACT (XXXV 
OF 1958), S, 26 (d)—* Subsisting contract”— 
Meaning of —Intention of the statute .. 13 


TRANSFER OF PROPERTY ACT (IV OF 
188 2), S. 53-A—Suit for declaration of title— 
Agreement to sell—Purchaser put in Possession 
of properties in part performance—Subsequent 
sale by vendor to other purchasers—Trespass by 
subsequent purchasers—Trial Court granting 
prayer—First appellate Court discharging the 
finding by Trial Court—Second Appeal—Trial 
Courts decree restored—Letters Patent Appeal— 
Scope of S. 53-A of Transfer of Property Act— 
Matter remitted to First Appellate Court with 
directions ~» 14 


TRANS, OF PRO, AGT 1882)—(Contd.) 


———~—§. 58 (c)—Mortgage y conditional sale 
or outright sale—~Relevant factors—“ GsQ@ 
Aprub’?—“erdigr GMrab’’— Meaning 
—Reference to time limit and not to condition 
of re-purchase—Words and Phrases os 5 


———8, gI and Civil Procedure Code (V of 
1908), O. 34, R. 1—Suit sede oe for sale— 
P r of part of hypotheca—Not impleaded 
in suit—Ertire property sold and purchased by 
stranger in Court sale—Suit by purchaser of part 
of the hypotheca or redemption—Redemption 
of part of hypotheca to be alonc aan 
of multiplicity of suits 6 


——Ss. 106, 117—Eviction of EE T 
tenant— User ‘of land for non-agricultural 
purposes—Eviction ordered by revenue Court 
—Plea of long user for non-agricultural purposes 
—Whcether valid defence—Notice urder S. 106 
of Transfer of Property ATIYRI necese 
sary 9 
TRUSTEESHIP—Small temples — Archakas 
may also be trustees—Madras es Religious 
and Charitable Endowments a ests of 
1959) 5 
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MUSINGS ON 1973 
By 


Pror. S. VENKATARAMAN. 


Each dawning year beholds us blithely 
Rise 


With new-fledged hopes to face the 
future bent; 


Each dying year finds us without the 
Prize. 

In about a week, the people, the world 
over, will be ringing in the New Year 
with mixed feelings of hope and expecta- 
tion as well as of uncertainty and appre- 
hension. There exists in some countries a 
popular belief that drowning men have 
the power of total recall. If an abstract 
entity like the expiring year could con- 
jure similar powers and look back on the 
events and happenings in 1973 what 
would emerge is a constantly shifting 
pattern of hopeful beginnings and unreali- 
sed progress, of accomplishments in some 
fields of endeavour and stagnation or 
frustration in others. 


Momentous events in world affairs have 
been witnesred during 1973—the detente 
between the U.S. and the Soviet Union, 
the end of the Vietnam war, the Water- 
gate scandal and the resignation of the 
U.S, Vice-President Mr. Spiro Agnew on 
conviction for an offence of evasion of 
income-tax on his plea of guilty, the 
replacement of monarchy by a Presi- 
dential form of Government in Afghanis- 
tau, the Arab-Israeli war, etc. The 
detente between the U.S. and the U.S. 


S.R. had given rise io hopes that it 
signalled a basic restructuring of inter- 
national relations. Instead, the detente 
politics of the two super-powers is 
actually making the developing nations 
uneasy creating an impression that the 
two powers were out for developing 
spheres of their respective influence 
and that the other nations had no role . 
to play in the evolution of a world order 
for the maintenance of international 
peace. The Arab-Israeli war has pin- 
pointed attention to the dwindling influ- 
ence of the smaller powers in a world 
that is being dominated in an ever- 
increasing measure by the U.S. and the 
U.S.S.R. The growing naval presence 
of these two powers in the Indian Ocean 
does not seem to bode well for that 
region. being maintained as a zone of 
peace. Ifa nation like India had no 
place at the time of the Vietnam settle- 
ment and has been completely ignored 
in thé efforts to achieve durable peace 
in West Asia one cannot but wonder 
what place the developing nations will 
have in the shaping of the future. The 
closing days of the year seem, however 
to be more promising for India if the 
talks between Mrs. Indira Gandhi and 
Mr. Brezhnev on the one hand and the 
assurances of American statesmen now 
being made as to the special role of India 
in the developing world onthe other are 
taken at their face value. 


On the home front also the picture is 
bleak and grim. Much was promised 
but not much was achieved. Plan pre- 
jections and time-bound programmes 
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are constantly harped upon but no 
effective break-through in the socio- 
economic front has emerged. ‘The pro- 
blems of poverty and stagnation con- 
tinue to confront the nation. The Consti- 
tution has been amended enabling 
‘Government to act swiftly and pur- 
posively in the matter of implementing 
the directive principles of State policy. 
Coal mines have been taken over by 
Government and it has entered the 
wholesale trade in foodgrains as well. 
‘The spectre of soaring prices, scarcity of 
-essential articles in the ordinary markets 
and adulteration of even available mate- 
rials confront the people. According 
to a survey recently conducted by the 
‘Institute of Public Opinion in Delhi, 
moral standards in India had touched 
-an all-time low, loss of public confidence 
-was all along the line whether it was 
big business or retail traders or civil 
servants and the entire establishment 
suffered from a credibility gap.? Again 
another survey conducted by the Con- 
‘sumer Council of India at the instance 
of the Union Deputy Minister for Health 
and Family Planning has brought to 
light that adulterators were responsi- 
ble for the death of at least 1,063 people 
during the year, that there were 4,087 
serious cases of food-poisoning due to 
adulteration, that almost everything from 
tooth paste to contraceptives was adul- 
terated, so much so, the demand for the 
adulteranfs is so great that they are 
themselves in short supply. 


Double standards are to be found in many 
spheres. One of the most sinister mani- 
festations of it is the “sons of the soil 
theory’. National integration is held 
out as a foremost objective. Yet, at the 
same time, in one State it is stated that 
6o per cent. of the managerial posts and 
‘go per cent. of the lower categories of 
jobs are reserved for the sons of the soil. 





T. See “The Hindu” dated 20th Septembers 
1973. j 
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The Mulki Rules Act of 1972 provided 
for residential qualification in Telengana 
area for: jobs and the latest six point 
formula has been criticised as being even 
worse -lnasmuch-as- according to the 
formula, recruitment to jobs would be on 
the basis of residential qualification in the 
concerned district. It is asked what then 
is the value to be attached to statements 
like that of Mr. Mohsin, Deputy Minister: 
“The Centre is opposed to the concept 
of ‘sons of the soil’ as prevalent in some 
States in matters of employment, since 
it is contrary to the very idea of naticnal 
integration’’. 


Pertaining to law and the judiciary, the 
most significant event of the year was 
the procedure adopted by the Union 
Government in selecting a successor to 
Chief Justice Sikri. The executive had 
been brought into the picture and the 
principle of seniority which had become 
a rule of guidance in the matter was 
deliberately abandoned. The action of 
Government sparked off an unprecedented 
controversy. The procedure adopted was 
criticised as authoritar’an and as a shock- 
ing challenge to the concept of an inde- 
pendent judiciary. The stance of the 
Union Government that, under the Con- 
stitution, it was entitled to appoint only a 
person-who had imbibed the philosophy 
of the Constitution as interpreted by the 
Government gave rise to considerable 
resentment among the members of the 
Bar. 


It is disquieting that more than 12,000 
cases are pending before the Supreme 
Court at the present time. The story is 
the same in regard to the High Courts 
also. The recent Constitutional Amend- 
ment to Article 133 restricting drastically 
the right of appeal to the Supreme Court 
may 1educe the number of appeals here- 
after. Simplification of the procedural 
law is in the offing and when carried out 
may cut delay and unnecessary technical 
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requirements. The tools may be good 
but the persons who wield them should 
be highly skilled and efficient if genuine 
progress is to be made in controlling 
arrears and litigation explosion. Unless 
the top-most members of the Bar are 
attracted to accept Judgeships without 
any appreciable sacrifice in regard to 
their earnings the expected results may 
not materialise. To attract such persons 
the salaries of Judges will have to be 
raised as was done in England com- 
mensurately with the high status of the 
office and the nature of work done by 
the Judges. 

In the pre-Independence days it used 
to be said that the Executive often at- 
tempted to influence the judiciary at 
the lower levels. If what has been 
recently reported in the Newspapers 
is correct the tendency does not seem 
to have been eliminated altogether. 
It is reported that a learned Judge of 
the Allahabad High Court had in the 
course of a writ petition criticised a 
Deputy Minister of the U. P. Govern- 
ment as “ acting in a most improper 
manner in writing a letter to a Sub- 
Divisional Magistrate....expressing his 
opinion on the merits of a criminal 
revision pending before him”, and 
that the learned Judge observed: ‘“‘It 
was unfortunate that Mr..... who was 
holding a responsible office of Deputy 
Minister should have chosen to write 
a letter to the Sub-Divisional Magis- 
trate....about the merits of a pending 
case. There is no doubt that Mr...acted 
In a most irresponsible manner not 
expected from a person holding the 
office of a Deputy Minister.”? It is 
true that a single swallow may not make 
a summer but no one has stated how 
many are required to make it. It is 
not so much the number of such acts 
but their tendency that is deplorable. 








2, See “Madras Mail” dated 7th December? 
1973, P. 5. 
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Itis interesting to note thatthe Supreme 
Court has made some very: pertinent 
observations apropos the Penal Code 
and the way in which the principle 
of ‘benefit of doubt’ is often applied. 
It has been reported that Mr. Justice 
Krishna Aiyar in delivering judgment 
in a Criminal Appeal observed: ‘‘the 
punitive strategy of our Penal Code 
does not sufficiently reflect the modern 
trends in correctional treatment and 
personalised sentencing of the accused ”’ 
“... our jurisprudential enthusiasm for 
presumed innocence must be modera- 
ted by the pragmatic need to make 
criminal justice potent and realistic 
and a balance must be struck between 
chasing chances and possibilities as 
good enough to set the delinquent free 
and chopping the logic of preponderant 
probability to punish marginal inno- 
cents.” “We might remind ourselves of 
a necessary social perspective in cri- 
minal cases which suffered from in- 
adequate forensic appreciation. The 
dangers of exaggerated devotion to the 
rule of “benefit of doubt” at the expense 
of social defence and to the soothing 
sentiment that all acquittals were always 
good regardless of justice to the victim 
and the community demand a special 
emphasis in the contemporary con- 
text of escalating crime. The judicial 
instrument has a public accountability’’*. 
These observations come like a breath 
of fresh air. 


Among the judgments delivered by the 
Supreme Court during this year, the 
one that has made history is that in 
Keshavananda’s case, upholding the vali- 
dity of the Constitutional Amendments 
enabling Parliament to amend the rights 
in Part III of the Constitution for the 
purpose of implementing the Directive 
Principles of State policy. In the process, 
the majority judgment in Golaknath’s 





3. Seo “The Hindu” dated 31st August, 1973. 
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BOOK REVIEW 


I. Tse BEACON of THE WORLD OTHER- 
‘WISE THE HORIZON OF THE UNFOLDING 
Worip GOVERNMENT by A.K. Pavithran, 
Barrister-at-law, 1973. (Publishers: The 
Eastern Centre of International Studies, 
22, Ritherdon Road, Madras-7) Price: 
India and Ceylon Rs. 27; South East Asia 
Rs. 40; in America, Europe and Africa 
5 U.S. dollars or equivalent. 


A form of World Government is 
necessary and looks inevitable. That 
a form of World Government is a strong 
possibility by the year 2000 is the oti- 
nion of a group of international ex; erts 
who used a computer to forecast 10 
major events for the future. We seem 
to be now at a most critical period in 
the history of the world. A single faux 
pas by a super-Power having a stock-pile 
of atomic weapons may hurl the world 
into destruction. How close we were 
to such a possibility can be realised from 
the reports that Russia was poised to 
apply nuclear weapons against Israel 
and blast it out of existence and how the 
U.S. had, to counter the move, ordered 
a universal alert of its own nuclear- 
powered task force. 


The problem and the solution therefor 
are projected by the author as follows: 
There can be no human unity without 
peace. Peace must be based on justice 
which means that every man must be 
given his due. Peace is not possible 
unless the possibility of war is eliminated. 
Disarmament all round cannot be achiev- 
ed without a mighty moral and mental 
effort. The concept of the divinity in 
man, the basic postulate of Hinduism, 
was known to the ancient Greeks also. 
The advice of the Upanishads, “ Know 
Thyself”? was also the injunction of the 
Greeks displayed at the Delphic sanc- 
tuary. Mutual understanding and ap- 
preciation of the spiritual values of both 
the eastern and western civilisations 
is necessary in building a bridge between 
the values of both. International law is 
the engineer to build such a bridge. Ac- 
cording to the author, in the context of 
the present situation, an allout effort is 
needed on the international level cutting 
across nations, races, religions and tradi- 
tions to bring home to all the essence 
of the Vedantic philosophy that man’s real 
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nature is divine and the aim of human 
nature is to realise the divine nature. 
The author feels that the international 
spirit is percolating at all levels of the 
special. agencies of the U.N.O. and 
he envisages the emergence of a world 
community through a fusion of science, 
spirituality and religion. 


f 
Sri Pavithran’s book is a closely reasoned 
vibrant call for achieving one world. 
He writes with conviction referring pro- 
fusely to the scriptures of the world and 
the writings of great thinkers and philo- 
sophers. There can be no dispute that 
there is no alternative to World Govern- 
ment for ensuring the welfare and happi- 
ness of the human race. Though the 
author has written many books, the 
book under notice is a book of books 
iving ression to ideas coming from 
nis nat. The book should be read by 
every thinking person. One would be 
the better for having read it. 





IT, Law or Contracts by M. Krishnan 
Nair, Third Revised Edition, 1973. (Pub- 
lishers : Orient Longman Ltd., Mount 
Road, Madras). Price Rs. 24. 


The law governing contracts in India is to 
be found mainly in the provisions of the 
Indian Contract Act. ‘That Act, how- 
ever, does not profess to be a complete 
code on the subject. There are inters- 
tices. Also the provisions of the Att are 
largely the English law principles, evolved 
in England through judicial decisions 
over a number of centuries, adapted to 
suit the requirements of this country. A 
knowledge, therefore, of the leading Eng- 


-lish decisions is needed. 


The Preface makes it clear that the 
book under notice is a student’s text- 
book rather than a lawyer’s reference 
book. The author is an experienced 
law teacher with an academic back- 
ground and outlook and can competent- 
ly present the law on the subject. The 
book is divided into two Parts. The 
first deals with General Principles of 
Contract taking due account of the 
provisions Of the Indian Contract Act. 
It also deals with Specific Relief. The 
Second Part concerns itself with specific 
commercial contracts like Indemnity, 
Guarantee, Bailment, Agency, Sale of 
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Goods, Partnership and Negotiable Ins- 
truments. 


The author has taken note of leading deci- 
sions, English and Indian. Some more 
leading pronouncements of Indian Courts 
as well as of the Privy Council could also 
have been noticed, for imstance, the 
decision of the Privy Council in the 
Venkatagiri case, A.I.R. 1948 P.G. 150, 
which has intimate bearing on the im- 
plications of the doctrine of considera- 
tion. The author’s treatment of the 
subject is attractive, bis discussions are 
analytical and his exposition lucid and 
scholarly. With several model questions 
given at the end for the benefit of stu- 
dents the book should prove very useful 
and should amply meet their require- 
ments, 
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III. Tse Crvi SERVANT UNDER THE 
Law AND THE ConstrruTion by Dr. N. 
Narayanan Nair, 1973. (Publishers : The 
Academy of Legal Publications, Trivan- 
drum-1.) Price Rs. 5o. 


An efficient civil service is a sine qua non 
for the administration of a country, 
whatever be its pattern of Government. 
During the bh of the British in India, 
the Indian Civil Service was regarded 
as the “ steel frame’’ of the adminis- 
tration. The role of the civil service 
in a welfare state is not that of a routiner 
file-pusher or of a keeper of law and 
order only. A welfare state functions as 
‘protector’, ‘dispenser of social services’, 
‘industrial manager’, ‘economic control- 
ler’ and as ‘arbitrator’. The civil ser- 
vant’s approach has to be resilient, 
responsive and responsible. He is to- 
day amajor instrument of social policy. 


The book. under notice is based on a 
doctoral dissertation. It comprises nine 
Chapters. Ch. I forms an introduction 
dealing with the role of a civil servant 
in an egalitarian welfare state. Ch. II 
contains a careful examination of the 
question of the civil servant vis-a -vis 
the fundamental rights. Chapter III 
discusses the ‘“‘ doctrine of pleasure’? in 
India. Ch. IV devotes itself to an exami- 
nation of the measure Of security afforded 
to the civil servant by Article 311 
ofthe Constitution. Chapter V gives 
a full scale discussion of the meaning 
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of the words “dismissal, removal or 
reduction in rank” with an incisive 
analysis of the relevant decisions of the 
Supreme Court bearing on them, Chap- 
ter VI considers the province of dis- 
ciplinary proceedings. The author’s. 
concept of the Public Service Com- 
mission is elucidated in Chapter VII. 
The civil service tenure is discussed 
in Chapter VIII and the elements in 
the conditions of service which are 
justiciable are stated. Chapter IX enti- 
tled “Dynamics of Judicial Review” 
is devoted to a consideration of the 
remedies available to an aggrieved 
civil servant.” 


The author has not hesitated to express. 
his own views wherever he found 
it necessary to do so : see page 33 cri- 
ticising the view of the Kerala High 
Court that political opinion or associa- 
tion was a rational criterion for deci- 
ding suitability for public employ- 
ment ; page 66 in regard to the cons- 
truction of Article 16 (4) of the Cons- 
titution ; page 76 stating that the 
sweep of the obiter dicta in Balakoitah’s 
case, A.I.R. 1958 S.C. 232 at 298 
is too wide to be acceptable etc. 
The author’s suggestion in Chapters. 
Vi and VII for the creation of a Special 
Tribunal, an independent body with 
power to hear appeals from all civil 
service matters, is One meriting serious. 
consideration. There is much_to be 
said for his view that even though judi- 
cial review goes to legality and not to 
merits, from the point of view of Govern- 
ment it unduly interferes with the main- 
tenance Of efficient service, while from 
the point of view of the employees there 
are not enough principles developed 
and procedures prescribed to render 
them substantial justice (page 352). 


An appendix at the end gives the texts 
of the All India Services Act, 1961; 
the Kerala Public Services (Inquiries) 
Act, 1963 ; the Kerala Public Services 
Act, 1968; the All India Services 
(Discipline and Appeal) Rules, 1965 ; 
the Central Civil Services (Conduct) 
Rules, 1964; the Central Civil Services. 
(Classification, Control and Appeal) 
Rules, 1965 ; the Kerala Civil Services 
(Disciplinary Proceedings Tribunal) 
Rules ; and the Kerala Public Servants 
(Inquiries) Rules, 1967. 


1) 
"The study of the subject is in depth. 


"The exposition is lucid, marked by 
historical perspective, genuine research 
and systematic treatment. The book 


ais a welcome addition to the literature 
-on the subject. 


IV. THe Apvocates Acr or 1961 by 
Raghunath Das, 1973. (Selling Agent: 
‘Cuttack Law Times, Cuttack-2). 
‘Price Rs. 5; Board Bound Rs. 6-50. 


It is estimated that there are about 
:a lakh of advocates in India. It þe- 
hoves every one practising at the 
Bar to acquaint himself with his rights, 
duties and responsibilities as well as 
the auspices and conditions under 
‘which he functions. The book under 
notice gives the text of the Advocates 
Act with occasional annotations. It 
gives also the Bar Council Rules, the 
Supreme Court Rules relating to an 
advocate, and the High Court Rules. 
“The history and evolution of the insti- 
‘tution of Advocates is traced in the 
Introductory Chapter. ‘The scheme of 
‘the Advocates Act of 1961, its object, 
the changes effected by the Act, its 
-salient features etc., are also set out. 
Model questions are given at the end 
‘furnishing also information as to where 
to look for their answers in the sections, 
“The book will be helpful to law students 
-and to new entrants to the Bar. 


V. PROFESIONAL ETHICS FOR LEGAL 
PRACTITIONERS by Raghunath Das, 1973. 
(Selling Agents : Cuttack Law Timcs, 
‘Guttack-2). Price Rs. 10 ; Bound Rs. 
12.90. 


“This book also seems to be for meeting 
the requirements of law students and 
-young practitioners at the Bar. The 
author’s aim is tO acquaint the reader 
with the historical growth of the legal 
profession, its purpose and object, its 
contribution to the national movement, 
its social utili and vital role in es- 
tablishing and maintaining a social 
order, its place in the judicial structure, 
the lawyers’ duties to the Court and 
the client, to the public and the profes- 
sion, to the colleagues and the oppo- 
nent (Preface). The subject is covered 
‘in 9 Chapters. Chapter VIII gives the 
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statutory rules and Chapter IX Canons: 
(i) the Lawyer’s Ten Commandments, 


ii) Hoffman’s Fifty Resolutions, and 
iii) Canons of the American Bar 
Association. The author has, in his 


exposition, taken note of important deci- 
sions relating to Professional Ethics. 
Model questions are given at.the end. 


The author’s approach to the subject 
is On stereotyped lines. There is no 
reference to the impact of the winds of 
change in social and economic life on 
the role of the lawyer today or to ques- 
tions like whether a profession, whose 
ideology and organisation crystallised 
during an era of outstandingly success- 
ful service to the needs of an indivi- 
dualised society, could adapt itself with 
like success to the needs of a welfare 
state and how. It may be suggested 
that the subject of professional ethics 
should also cover the aspects indicated 
above. Apart from the fact that the 
book runs on conventional lines it can 
be said that it constitutes an analytical 
and clear exposition of the subject. 


VI. LAw or CARRIAGE BY Ar IN InpIA 
by A. B. Gandf, Barrister-at-Law. First 
Edition, 1973. (Publishers Milan 
Publishers, 15/2, Navjivan Society, Bhad- 
kamkar Marg, Bombay-8) Price (in 
India) Rs. 25 nett (Foreign ) £ 2 or 
6 dollars. 


Air Transport, international as well 
as noOn-international, has become a 
matter of growing importance with the 
phenomenal increase in international 
transactions and business and com- 
mercial activities. Carriage by Air 
is in this country a relatively new subject 
and not properly developed. In 1911, 
the Indian Airships Act was passed fol- 
lowed by the Carriage by Air Act, 
1934. This Act has now been replaced 
by the Carriage by Air Act, 1972, which 
came into force on 15th May, 1973. 
The 1972 Act, gives effect to the Hague 
Protocol of 1955. The book under 
notice refers in the Introduction to 
matters like the history of international 
air law, the object of the Warsaw Con- 
vention on the subject, the Carriage 
by Air Act of 1934 and the enactment 
of the Act of 1972. The Statemtnt 
of Objects and Reasons attached to 
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the 1972 legislation is given in full. 
The author elucidates how the 1972 
Act applies not only ‘to international car- 
riage by air but also to carriage by air 
which is not international (P. 29). Case 
Jaw in India on the provisions of the 
Act of 1934 is little. Hence the author 
has sought light from English decisions, 
He has dealt with the provisions of the 
1972 Act with clarity, providing com- 
ments in the light of decided cases. 
The book is bound to be of 
assistance to lawyers, students and 
to all persons connected with air trans- 
port. 


VIL. FOREIGN EXCHANGE REGULATION 
Act (XLVI „oF 1973), . First 
Edition, 1973. (Publishers Vora 
Prakashan, Ahmedabad).: Price Rs. 4. 


The Foreign Exchange Regulation 
Act of 1973 replaces the earlier Act 
of 1947 on the subject. The Introduction 
sets out the reasons for the replace- 
ment, which are mainly the effective 
implementation of the Government’s 
policy and the removal of difficulties 
experienced in the working of the pre- 
vious Act. The book also gives the 
Notes on Clauses of the Bill as originally 
introduced. Brief comments on the 
sections of the Act incorporating the 
relevant recommendations of the Joint 
Committee are provided. Comparative 
Tables are also furnished juxtaposing 
the provisions of the two Acts to enable 
appreciation of the changes brought 
about. The book will be of assistance 
to lawyers, merchants, businessmen and 
students alike. ~ 


VIII. Psorze’s Vora by 4. N. Rao, 

First Edition, 1973. (Publishers: Sadhna 
n, Meerut). Price Rs. 12: 3 

dollars: £ 1: 10. 


This is a publication in the Inter- 
national Humanistic Studies and Social 
Sciences Monograph Series. The Pre- 
face states that “ the purpose of writing 
this book -is to place before the Con- 
gress Party and the nation faithfully 
dnd truthfully the thoughts and feel- 
ings, fears and anxieties, hopes and 
aspirations of the common people, and 
the construction, undertakings and con- 
crete welfare measures they fondly desire 


[1974- 
to be initiated and completed.” The 
book is divided. into four parts. Part 1 


describes the political scene in „the 
country. Part II concerns itself with the 
image presented by foreign countries: 
vis-a-vis India. Part III deals with 
defence and home affairs in India and. 
Part IV with economic development. 
The author’s survey focusses attention. 
on the weak spots and weaknesses 
in the administration of the country 
by the Congress party in power. The 
author is categoric in his opinion that 
the postures adopted by the Shah of 
Persia in his support of Pakistan carry 
a standing threat to the Indian sub- 
continent and must be met by expansion. 
of the Indian Army and equipping 
it with the most powerful modern equip- 
ment even if it may impoverish ie 
country further. The author firmly 
believes that the Congress party alone 
can make the country a welfare state 
and there is no chance whatsoever of 
any Other party or combination of 
parties functioning at the centre for many 
many years to come. Whether one 
subscribes or not to the author’s views 
it is clear that he is a shrewd obser- 
ver of men and events and his pre- 
sentation is marked by close reasoning. 
His a, ls for eradicating poverty 
and lifting the country from the 
present economic morass, whether 
practicable or not, will be read with 
interest, The presentation of the ‘people’s- 
voice’ is attractive and makes interest- 
ing reading. 
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FIXATION OF UPSET PRICE 
By 


K. BALASUBRAMANIAN, Advocate, Palm. 


In a recent decision reported in Swathi 
Ammal v. Arulayee Ammal and others}, Justice 
Kailasam has set aside an execution sale 
on the ground that no notice was 
taken to the judgment-debtor for reduc- 
tion of upset price. 


In Susila v. Saraswathi*#, Justice Ismail has 
held that no such notice for an applica- 
tion for reduction of upset price is essen- 
tial since a petition to reduce the upset 
price is not contemplated in the Civil 
Procedure Code and therefore want of 
such a notice is not a material irregularity 
affecting an execution sale. The ques- 
tion mainly turns on whether the execut- 
ing Court is bound to fix the upset price 
for the property to be sold or not. If 
the answer is in the affirmative, then 
the further question arises whether any 
petition for reduction of upset price is 
essential and, if so, whether notice of such 
an application should be taken to the 
judgment-debtor. 


Fixing upset price acts as a guidance 
for the intending purchasers to know the 
value fixed by the Court and to prevent 
the property from being knocked down for 
a low value. 


There have been amendments to Order 
21, rule 66, Civil Procedure Code, in 
different High Courts from the year 
1929 Onwards dealing with the settling of 
the sale proclamation. So far as this 
article is concerned, I propose to confine 
myself to the amendments made in 
Madras. Under Order 21, rule 66, 
the Court, while settling the procla- 
mation of sale, is bound to notify the 
valuations of the decree-bolder and that 





1. (1973) 2 M.L.J. 323. 
2. (1970) 1 M.LJ. 192 ; 82 L.W. 627: ALR. 
1970 Mad. 357. 
j—2 


bal 


of the judgment-debtor. It is common 
knowledge that decreeholders grossly 
under-value the property while judgment- 
debtors give an exaggerated valuation. 
There will not be any material available 
before the executing Court at the time 
of the settling of the sale proclamation 
to assess the market value of the pro- 
perty. In some cases, the Court orders 
“test”, t.e., directs an Amin of the Court 
to inspect the property brought for sale 
and value the same. Even this test is 
unnecessary since while—effecting the 
attachment the Amin values the pro- 
perty. But the Court has no power 
under rule 66 to notify the valuation 
given by the Amin. Under Order ar, 
rule 66, the law requires the Court to 
fairly and accurately state anything which 
it considers material—Thiruvengadaswami 
Iyengar v. Govindaswamy Udayar®, and any 
OmissiOn to state its value is not a material 
irregularity under Order 21, ‘rule go, 
S.K. Veeraswami Pillai v. Kalyanasundaram 
Mudaliar*, Therefore, with the availa- 
ble materials the executing Court taking 
into consideration all the facts fixes the 
value usually known as upset price or 
reserved price, j.e., the price beneath 
which the property should not be sold. 
After the amendment of rule 66 the 
Court has a duty to notify the. valuation 
of the decree-holder and judgment- debtor 
Only and not state its own value. In 
Thiruvengadaswami v, Govindaswami5, it 
has been held that the Court 
is not bound to give its value in 
the sale proclamation and the Court 
is under no obligation whatsoever to fix 
in the proclamation of sale its own value 
of the property to be sold. There are 
cases in which the judgment-debtor recei- 
ves the sale notice under rule 66 and 
remains ex parte thereby disabling the 





ge AIR. 1927 Mad. 943. 
: ey G. 201 : A.LLR, 1 927 Mad, ı 1009. 


5» M.L.J. 363 : LLR. 51 d. 6 
A.L.R. 5928 Mad, 503. oy oe oe 
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Court from knowing the judgment-debtor’s 
valuation of the property. There are also 
cases when the judgment-debtor appears, 
but refrains from stating his valuation. 
In such cases the executing Court cannot 
comply with the requirement of rule 66 
by notifying the value set by the judg- 
ment-debtor along with that of the decree- 
holder and the Amin as it is not within 
the purview of rule 66. If the valuations 
of the decree-holder and the judgment- 
debtor are available then the sale can 
be had even at the first instance by 
adopting the procedure prescribed in 
Yellappa Naidu v. Venugopal Naidu®, “* 
begin the sale with the higher of the two 
values as. upset price and if no bidders 
are forthcoming to-go on lowering the 
upset price and when the lower of the 
two valuations is reached to start again 
with the lower valuation”. To avoid 
such a ‘quick disposal of the execution 
application and to gain as much time 
as possible, the judgment-debtors adopt 
the ‘tactics of remaining ex parie and do 
not help the Court in giving their valua- 
tion, even if they appear, thereby disabl- 
ing the Court to comply with rule 66 and 
the Court fixes its own value and in some 
cases the Amin’s value (often very high 
and exaggerated) as the upset price. It is 
apparent that for such a valuation no 
sale will be held and the execution peti- 
tion will be closed keeping alive the 
attachment. So when a second Execution 
Application is filed under Order 21, rule 
66 the Court reduces its value and sale 
notice is taken to the judgment-debtor. 
Likewise it goes on for a long time, 
and after a number of fresh execution 
applications the value of the decree- 
holder is reached when he purchases the 
property in auction. 

In such cases no petition for reduction of 
upset price is needed. There are other 


kinds of cases in which there are no 


6. 70 L.W.815 : ALR. 1958 Mad, 423. 
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bidders on the date of sale and the 
executing Court grants time for taking 
steps to reduce the upset price even in the 
game execution petition. Then a peti- 
tion is filed to reduce the upset price and 
the Court reduces the valuation fixed by 
it earlier. Now, the question is whether 
notice of that application for reduction 
of upset price is necessary to the judg-. 
ment-debtor and whether failure to issue 
such notice is a material irregularity 
vitiating the sale. This depends mainly 
upon the fact whether the Court is bound 
to fix the upset price at all. The follow- 
ing decisions have held that -there is no’ 
obligation on the part of the Court to fix 
the upset price or state its own value. 
S. K. Veeraswami Pillai v. Kalyana- 
sundaram", Thiruvengadaswami v. Govinda- 
swami®, Srinivasan v. Andhra Bank Ltd.?, 
Susila v. Saraswathi?°, Dharmalinga Chettiar 
v. Muthukumaraswamy Chettiar++. In the re- 
cent decision of the Supreme Court report- 
ed in Gajadhar Prasad v. Bhakta Ratan1?, 
in Para. 15, Justice Beg, after consider- 
ing the various decisions of all the High 
Courts has held, “it is certainly not neces- 
sary for it to state its OwD estimate... -it 
may also be quite misleading if the Court’s 
estimate is erroneous. Moreover Order 
21, rule 66 (2) (e) requires the Gourt to 
state only the facts it considers material 
for the purchaser to judge the value and 
nature of the property. Hence the pur- 
chaser should be left to judge the value for 
himself”. 


In the following cases also it has been 
held that upset price must be fixed by the 
Court executing the sale. Yellappa 


ne ren 

7. 106J.G. 201 : ATR. 1927 Mad. 1009. 

8. ].L.R.51 Mad. 655 :55M.LJ. 363: ATR. 
1928 Mad. 503. 

g. (1948) 2M.LJ. 569 - A.J.R. 1949 Mad. 398. 

10, (1970) 1 M.L.J. 192 :82 L.W. 627: ALR. 
1970 Mad. 357. 

ix, (1972) T.N.LJ. 125 (2). 

1a, ALR. 1973 5.0. 2593-2597. 
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Naidu v. Venugopal Naidut3, Mrs. Kamala 
Paul v. C.H. Rama Raot$, 


Hence even though rule 66 does not invest 
the Court with a duty to state its own 
valuation, called as upset price, decisions 
have held both ways. The word upset 
price is not to be found in the Civil Pro- 
cedure Code and rule 196 of the Civil 
Rules of Practice does not require the 
Court to fix the upset price. In R.O.C. 
No. 266 of 1971 R.R. published in the 
Tamil Nadu Government Gazette Supple- 
ment to Part V,dated 14th February, 1973 
an amendment is proposed to rule 196 
of Civil Rules of Practice and Circular 
Orders. The said rule is as follows : 


“Matters to be determined by Court?” 
“The Court shall determine the lots, 
if any, in which the property shall be 
sold, the upset price of the property of each 
lot with reference to the probable market 
value thereof...... » If this modification 
to rule 196 is finally approved the Court 
has to necessarily fix the upset price. In 
this connection it will be useful to point 
out that Index valuation is available in 
every Sub-Registrar’s Office. So when 
an encumbrance certificate is taken by a 
party the Sub-Registrar can be directed 
to give the index valuation of various items 
which will help the Court to know the 
probable market value. One has also to 
take into account the enormous time taken 
in bringing a property to sale. If the 
judgment-debtor evades a notice under 
rule 66 he gets three weeks extension of 
time for fresh notice and if he evades 
that also then one has to take out substi- 
tuted service by publication or otherwise. If 
everytime when a petition for the reduc- 
tion of the upset price is filed notice is 
ordered to the judgment-debtor and he 
evades the notice much time will be taken 
before the Court fixes the price. One 


ra 
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1g. 70 L.W.815 : AIR. 1958 Mad. 423. 
14. 82 L.W. 47: (1969) 1 MLJ. 344. 


solution to this vexed question is possible. 
In cases where there are no bidders in an 
execution sale, the Court should close 
the execution petition keeping alive the 
attachment and direct the creditor to file 
a fresh execution petition. In that 
execution petition the Court reduces the 
value, and as usual, sale notice is taken 
under Order 21, rule 66. A petition for 
reduction of the upset price can be avoid- 
ed once for all. Hence it is necessary to 
resolve the conflict of views onthe ques- 
tion and to evaluate aclear-cut procedure 
as to, : 

(1) Whether the 

fix the upset price? 
(2) if so, what is to be done if the judg- 
ment-debtor’s valuation is not available? 


Court is bound to 


(3) whether notice òf an application’ for 
reduction of upset price should be taken 
to the judgment-debtor? 
Unless that is done the conflict of deci- 
sions as mentioned above is likely to con- 
tinue for ever and there will be no certain- 
ty in any execution: sale, ) 
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VALIDITY OF CONSTITUTION 
goth AMENDMENT ACT, 1972. 


By 


C. S.  VENKATASUBRAMANIAN, Advocate, 


Coimbatore. 


The Constitution (goth Amendment) 
Act of 1972 introduces a strange concept 
in our Constitutional history. The Act 
provides for curtailment of the jurisdic- 
tion of the Supreme Court in regard to 
civil appeals. Under the Constitution 
prior to the said amendment, an appeal 
lay to the Supreme Court as of right and 
without a certificate from the High Court 
in cases where the High Court varied or 
reversed a judgment of the Court. below 
if the value of the subject matter of the 
appeal was over Rs. 20,000. The amend- 
ment purports to take away the said right 
and provides that an appeal shall lie 
under Article 133 only if the High Court 
certifies that the case involves a substan- 
tial question of law of general importance 
requiring to be decided by the Supreme 
Court. The point about the said Act 
which is taken up for consideration here 
is that the said Act according to section 
1 (2) thereof is to come into force on a 
date to be notified by the Central Govern- 
ment. 


Article 368 of the Constitution which 
provides the procedure for amendment 
of the Constitution provides that on the 
Bill for amending the Constitution being 
passed in Parliament with the requisite 
majority and on the assent of the President 
being given to it, the Constitution skall 
stand amended in accordance with the 
terms of the Bill. The effect of the words 
underlined is that on the passage of 
the Bill and on its being given the Presi- 
dential assent the amendment becomes 
incorporated in the Constitvtion 460 
instants. As already noticed the goth 
Amendment Act provides that the said 
Act is to come into force on a date to be 
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notified by the Central Government: 
In so far as the Act runs contrary to 
the provisions of Article 368 and provides 
that the amendment shall come into force 
at the pleasure of the Central Govern- 
ment, it can be said that the purported 
amendment by the Bill is not effected 
by Parliament to which is given the 
prerogative to amend the Constitution 
but by the Executive. That is to say 
the goth Amendment Act does not amend 
the Constitution proprio vigore but the 
amendment is effected by the notifica- 
tion of the Central Government. In 
other words the power of amendment 
has virtually been delegated to the Central 
Government. The question is whether 
such a delegation of constitutent power , 
is permissible. It is no doubt true that 
the Constitution 13th Amendment Act 
of 1962 contained a similar provision 
which enabled the Central Government 
to bring it into force on a future date 
but that amendment related to certain 
transitory provisions in connection with 
the formation of the State of Nagaland 
which was constituted by the State of 
Nagaland Act (XX VII of 1962) and Arti- 
cle g of the Constitution enables Parlia- 
ment to create new States by ordinary law 
and Article 4 provides that such a law con- 
taining a provision for the formation of 
a new State or for making incidental pro- 
visions was not to be deemed to be an 
amendment of the Constitution for the 
purpose of Article 368 even if the nomen- 
clature given to such a law is a Constitu- 
tional Amendment. Hence it was permis- 
sible for’ the rath Amendment Act to 
provide that it was to come into force 
on a date to be notified in future, since 
the said (Amendment) law was outside 
the purview’ of Article 368. 


It is one thing for Parliament to provide 
in a Constitution Amendment Bill that 
it shall have retrospective effect, as was 
done in the 1st, 4th and several other 
amendments, or that it shall apply pros- 
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pectively from a future date specified 
in the Bill itself but it is an entirely differ- 
ent thing for Parliament in the purported 
exercise of its constituent power to dele- 
gate it to a constituted body. It is 
obvious that such a delegation of consti- 
tuent power is contrary to the letter and 
spirit of the Constitution and is wholly 
void. It cannot also be contended that 
the 30th Amendment Act is outside the 
ambit of Article 368 on the ground 
that it is a law passed in accordance with 
Articles 131 to 140. Article 138 only 
provides that Parliament may by law 
confer further jurisdiction and powers on the 
Supreme Court than what is specified 
in the said Articles and Parliament is not 
empowered to make an ordinary law 
curtailing the jurisdiction of the Supreme 
Court conferred upon it by the said 
Articles. Such a curtailment can only 
be by way of an amendment of the Consti- 
tution falling sequarely within the provi- 
sions of Article 368 and such a Bill will 
have to conform to the provisions of 
the said Article. Thus it will be seen 
that the provision in section 1 (2) of the 
goth Amendment Act making it opera- 
tive from a future date to be notified 
by the Central Government seems to 
be ultra vres. 


The question that next falls to be con- 
sidered is whether section 1 (2) of the 
goth Amendment Act which suffers from 
the vice of impermissible delegation is 
severable from the other portions of the 
Actand whether the other provisions of the 
Act can be saved by an application of the 
doctrine of severability which it has now 
been held can be invoked even in cases 
of Constitutional Amendments. Now it 
may be conceded that this is quite a diffi- 
cult question to decide. It is rather 
difficult to make a conjecture whether’ or 
not Parliament would have passed the 
goth Amendment Bill without the said 
section 1 (2). No plausible reason is 
discernible from the statement of objects 
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and reasons appended to the Bill as to 
why if the amendment was needed at 
all (it appears that the amendment was 
proposed for reasons more doctrinaire in 
nature than otherwise) it was not to 
come into force immediately on its becom- 
ing an Act in the normal course. It may 
show that notwithstanding the fact the 
Act has now been notified to come into 
force on 27th February, 1973 t.6., soon 
after it received the Presidential assent on 
22nd February, 1973, there was really 
no urgent need for the amendment. 
Although the two portions, valid and 
invalid, are distinct they cannot but 
be deemed to be part of a scheme inten- 
ded to be operative as a whole as men- 
tioned in the grd proposition laid down by 
Venkatarama Iyer, J., in R.M.D. Chamar- 
baugwala v. Union of Indial, Having 
regard to all the facts, it is difficult to 
take the view that the illegal portion of 
the Act is clearly severable from the 
rest. It has therefore, to be held that the 
whole of the Constitution (30th Amend- 
ment) Act is illegal and ultra vires. 





I, 1957 S.C.J. 593: 1957 S.C.R. ggo: 


(1957) 2 An.W.R. (8.C.) 76: (1957) 2 MLJ. 


(5.G.) 76: (1957) M.LJ. (Crl.) 547: ALR, 
1957 5,Q. 628, 
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Companies Act: 
WHAT I8 “ WHOLE”, ‘“SUBSTAN- 
TIALLY THE WHOLE,’ AND “SUB- 
STANTIAL” POWERS OF MANAGE- 
MENT ? . 
By 

C. V. NARAHARI Rao, M.A., B.L., Legal 

Adviser, The Lakshmi Mills Group. 


After the abolition of the managing 
agency system with effect from grd 
April, 1970, companies have by and large 
opted for the alternative system of mana- 
gement through the Board of Directors, 
with or without appointing managing 
directors, but so far as is known no com- 
pany has attempted to try the other, 
alternative of appointing a ‘‘manager”’ 
which can still be done, in the place 
of the managing agents. 


Who is Manager ? 


Under the Companies Act, 1956, both 
the “manager” and “managing agent” 
could enjoy “the whole” or “substantially 
the whole” powers of management, while 
a managing director could have only 
“substantial”? powers of management 
though all are subject to the eventual 
supervision, direction and control of the 
Board of Directors. 


“ Manager ” has been defined in section 
2 (24) of the Act, to the effect that he 
has the right to “ management of the 
whole or substantially the whole, of the 
affairs of the company. But nowhere 
in the Act we can find a clear-cut defini- 
tion. of “the whole? or “substantially 
the whole”? affairs of the company or 
of the powers of management in these 
categories, 


In contradistinction to the above, the 
managing director of a company, as 
defined in section 2 (26), is to be entrusted 
with only ‘substantial’ powers of mana- 
gement. The difference between the 
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manager and the managing director 
is that the latter is given even less than 
“substantially the whole’ affairs of the 
company to handle, that is less than 
‘substantially the whole’ powers of mana- 


gement too. 


Nor again is “substantial affairs’ or 
“ substantial powers of management ”’ 
defined anywhere in the Act, except that 
the proviso to section 2 (26) itself says 
that “the power to do administrative acts 
of a routine nature when so authorised 
by the Board such as the power to affix 
the common seal of the company to any 


document or to draw or endorse ony 


cheque on the account of the company 
in any bank or to draw or endorse any 
negotiable instrument or to sign any 
certificate of share or to direct registration 
of transfer of any share, shall not be 
deemed to be included within substantial 
powers of management.” 


So, clearly, it must be understood that 
even “substantial powers’ of manage- 
ment mean a higher category of adminis- 
trative duties not falling within the cate- 
gory of “routine admuinistrative-duties’’ 
Therefore, ‘‘substantially the whole” 
powers of management is still probably 
of a higher degree with even greater 
administrative duties or responsibilities 
than those given a to managing director. 
A fortiori, the “whole powers of manage- 
ment” is of a superlative kind, and per- 
haps the difference between ‘‘the whole”’ 
and ‘‘substantially the whole’? may be 
very little, or the difference is only like 
between Tweedledum and Tweedledee. 


And yet it is clear from the framework 
of the Act and by the definition in section 
2 (24) that the ‘“‘manager’’ is subject 
to the superintendence, direction and 
control of the Board of Directors, which is 
a higher authority than the so far seen 
superlative officer, viz, the “manager.” 
But the managing director with only 
some “substantial powers,’ which are nat 
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“the whole’, may also be appointed by 
the Board of Directors—vide section 309 
(1) of the Act—and therefore even in his 
routine duties he is subject to the direc- 
tion, control or supervision of the Board. 
The managing director cannot co-exist 
in a company with a “‘manager’’ (section 
197-A). But a “manager” being much 
higher in the hierarchy of officers of the 
company cannot be appointed by the 
Board of Directors but only by the com- 
pany in general meeting (section 385). 
The approval of the appointment of the 
manager has also to be obtained by an 
application to the Central Government. 


In the case of a managing director too, in 
certain circumstances, .the appointment 
has to be approved by the Central Govern- 
ment (See sections 309, 310 and 311); 
so also the remuneration payable, even if 
the Board or the general meeting has 
fixed it within the ceilings prescribed 
under the Act. And now the Central 
Government has also fixed some admini- 
strative ceiling for the remuneration of a 
managing director (but not for a 
“manager” for whom the ceilings under 
the Act still apply) which secms to have 
no relationship with the ceilings under 
the Act, excepting perhaps the maximum 
percentages of the net profits. 


Pursuant to section 387, the manager 
can receive his remuneration either by 
way of a monthly payment, or by way ofa 
specified percentage of the net profits, 
or partly in one way and partly by the 
other. Also, the remuneration of a mana- 
ging director under the Act is 5 per cent 
of the net profits when there is one manag- 
ing director and 10 per cent when there 
are more than one and they may be paid 
too either by way of a monthly payment 
or at a specified percentage of the net 
profits of the company or partly in one 
way and partly by the other. Though 
the statutory ceiling for a managing 
director and a manager is the same as 
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regards remuneration, there is probably 
a wide difference in their powers of mana- 
gement, 


Two or more managing directors can also 
co-exist in a company, if the appoint- 
ments are approved by the Company Law 
Board. These multiple appointments 
should mean that a “‘substantial’’ power 
of management which is already less 
than “the whole?’ or “substantially the 
whole ’’ powers is to be further shared 
between two or more managing directors. 
What quantum of “‘substantial’’ powers 
will go to, make up “substantially the 
whole” or ‘‘the whole’’ powers of manage- 
meni is anybody’s guess. Everything 
may depend upon the facts of the case. 
And further, one individual cannot be 
the managing director of more than twa 
companies, ordinarily speaking, or .more 
than a managing director in one com- 
pany and manager in another (Ses section 
386). 


It is perhaps for this reason that the 
remuneration of both a managing 
director and a manager has been fixed at 
5 percent. maximum ofthe net profits in 
any ‘one Company, so that the same 
person may not get anything above the 
statutory ceiling for an individual for 
é.g., 10 per cent.which a managing agent 
(if individual) could get from one com- 
pany. It may be that the sum total of 
remuneration whi¢h a person gets of 5 per 
cent in one company as managing direc- 
tor and another 5 per cent in another 
company as manager, may differ from 
the 10 per cent which a person can get as 
managing agent of one company. But 
formerly, that is before the abolition of 
the managing agents, ten companies 
could be managed by the Same managing 
agent. However, even now, there cannot 
be two “‘managers’” for the same com- 
pany, taking together 10 per cent remu- 
neration, The administrative ceilings 
fixed by the Government is a diffefent 
matter, 


i6 


No definitions. 


Be that as it may, we are now concerned 
with what are “the whole” or “‘substan- 
tially the whole” or ‘‘substantial’’ powers 
of management. It seems that in the 
absence of clear definitions, we can only 
make certain inferences from other provi- 
sions in ihe Act. 


Of course, the company in general meet- 
ing can exercise all the powers taken by it 
in the Memorandum and Articles of 
association of' the company. -However 
there are certain actions, which under 
the Companies Act or any other Act or 
by the memorandum and articles or other- 
wise may be prescribed to be exercised 
only by the company in general meeting 
and which powers cannot be delegated 
to .the Board of Directors, who are next 
in authority or the agents of the company 
to carry out the entire administration 
(section 291). Likewise, under the same 
section, subject to the above powers of 
the company at a general meeting, the 
Board of Directors shall be entitled to 
exercise all such powers, and to do all 
such acts and things, as the company 
can be authorised to exercise and do. 
The proviso adds that in exercising any 
such power or doing any such act or 
thing, the Board shall be subject to the 
provisions contained in that behalf, in the 
Companies Act, or any other Act, or in the 
memorandum and articles of the com- 
pany, or in any regulations not inconsis- 
tent therewith and duly made thereunder, 
including regulations made by the com- 
pany in general meeting. 


‘In other words, the company exercises 
all its powers through the Board ef Direc- 
tors, except in those cases where the 
company itself is obliged to do them ata 
general meeting of the company (r.g., 
appointment of sole selling agents under 
section 294). 
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Board’s powers. 


Now, in regard to the exercise of the 
powers by the Board, section 291 defines 
the “‘general powers of the Board,” as 
we have seen above, and there are also 
certain powers to be exercised by the 
Board only at a meeting. There are 
also certain restrictions on the Board’s 
powers under sections 293 and 293-A. 


The sections under which the Board of 
Directors can exercise their powers only 
at a meeting (not by circular resolutions) 
are, for example: (i) under section 262, 
the power to fill up a casual vacancy in 
the Board; (t) under section 297, sanc- 
tioning or giving consent to contracts in 
which directors are interested; (tii) under 
section 299, receiving disclosures of inte- 
rests by directors; (ù) under sections 
316 (2) and 386 (2), unanimous approval 
by the Board for appointing as a manag- 
ing director or manager a person who 
is already a managing director or manager 
of another company; (v) under section 
372, unanimous consent for making invest- 
ments in companies and (vi) under section 
308, receiving notice of disclosure of 
shareholdings of directors and some 
others. 


Under section 292, the Board is given 
power by passing a resolution at a meet- 
ing to delegate to any committee of 
directors, the manager or any other, 
principal officer including a managing 
director, etc., the powers specified in 
clauses (c), (d) and (¢) of sub-section (1) 
to the extent specified in sub-section (2), 
(3) and (4) respectively, on such condi- 
tions as the Board may prescribe. These 
powers relate to (t) the power to borrow 
moneys otherwise than on debentures; 
(it) the power to invest the funds of the 
company; and (#1) the power to make 
loans. 


So it must be inferred that except the 
following powers: (1) powers exercisable 
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by the share-holders at a general meeting 
(section 291) ; (2) powers exercisable, 
only at a Board meeting by the Board 
except those which the Board has dele- 
gated to the manager or other cffcials 
to the extent of such delegation all other 
powers which are of a residuary nature, 
naturally become included in “‘the whole” 
or “‘substantially the whole’? powers of 
management, which can be exercised by 
the manager. These powers are roughly 
all the powers of management except 
those reserved exclusively for the com- 
pany in general meeting and/or the 
Board of Directors. 


Residuary powers. 


It seems to me that it will be a misnomer 
to call these ‘‘residuary powers” as “the 
whole? or “substantially the whole” 
powers of management. But they are 
in one sense the ‘‘full’’, that is the whole 
or substantially the whole powers, because 
nothing more than those powers, after 
allowing for the other exclusively reserved 
powers by the statute itself, can ever be 
exercised by the manager, apart from 
the Board itself, which has got a general 
power of superintendence, direction and 
control over the manager. As a matter 
of fact, even the Board’s powers do not 
extend to some powers which are reserved 
to the general body of share-holders and 
yet it should be accepted that the Board 
has more or less the entire powers of 
management, barring those exclusively 
to be dealt with by the general body of 
shareholders. 


It may be easicr now to follow why only 
‘substantial’? powers of management 
are given to the managing director and 
not even “‘substantially the whole” powers. 
It may be that the Board of Directors, 
when appointing the managing director 
on terms or on a contract, may yet cut 
out certain items frem the “residuary 
powers” and entrust only the balance of 
the powers to him. Or the Articles too 
J—3 


may provide only for certain powers to 
the managing director, which though 
“substantial”? are not “substantially the 
whole”. That will be in accord with the 
statutory definition ofa ‘“‘managing direc- 
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tor’. 
Particular Aspect. 


In the light of the foregoing, it would be 
well to examine a rather controversial 
if not incorrect, statement by a recent 
commentator of the Companies Act—R.H. 
Pandia in his “Principles of Mercantile 
Law”, 7th Edn., 1967, p. 517. He 
states that, “the managing agent derives 
from an agreement with the company 
the powers of management which need 
not necessarily extend to the whole or 
even substantially the whole of the 
company’s affairs, They may in fact be 
limited to a particular aspect of its affairs.” 
These observations can also apply mutatis 
mutandis to a “manager”, that is because 
a manager too can enter into a con- 
tract with the company concerning his 
appointment, his powers too can be 
restricted to a particular aspect. 


The italicised words above quoted will 
clearly be a contradiction of section 2 
(24) or 2 (25) which define clearly that 
the manager and managing agent will 
both exercise the whole or substantially 
the whole powers of management. If 
the powers of the manager are to be so 
restricted to a “particular aspect”, as 
suggested by the author, the manager’s 
powers will be reduced even lower than 
the level of a managing director, who 
can have at least “substantial” powers, 
obviously over many aspects of the 
company’s affairs, if not the whole 
affairs. By confining the manager’s 
powers to a particular aspect of the 
company’s affairs, he will become a mere 
departmental head in charge of a parti- 
cular matter only, which can by no 
means be termed at least ‘‘substantidily 
the whole? and certainly far short of 
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“the whole’? powers of management. It 
will be even less than the “‘residuary 
powers” as defined by me above. 


It is only for discharging the whole or 
substantially the whole powers of manage- 
ment of a company that a maximum 
remuneration: of 5 per cent of the net 
profits has been prescribed for the 
manager. 


R. H. Pandia further observes: “ʻA 
manager is merely an executive, acting 
under the direct day-to-day orders and 
directions of the Board of Directors”. 
The manager may be subject to the 
overall superintendence, direction and 
control of the Board, but having regard 
to the definition in section 2 (24) it 
will be too much to say that he is acting 
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day-to-day under the orders of the 
Board of Directors. Within the broad 
policy laid down by the Board, he can 
act in his discretion in ‘the day-to-day 
affairs. An agrcement cannot be made 
with the manager (perhaps it could be 
made with a managing Cirector) -which 
is inconsistent with the exercise of the 
whole or substantially the whole powers 
of management but restricted only to a 
particular aspect. Without reducing him 
to the level of a deparimental manager. 
It will be void unde: section 9 as con- 
tradicting section-2 (24). R. H. Pandia’s 
definition makes the “‘manager’’ some- 
what an “office manager’, a paid 
employee. 


Gams 
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THE TAMIL NADU AGRICULTU- 
RISTS RELIEF (AMENDMENT) 
ACT, 1972 (EXPLAINED) 


By 


A, SIVASUBRAMANIA PILLAI, 
Vakil, Tirunelveli-g. 


The ‘Tamil Nadu Agriculturists Relief 
(Amending) Act has to be properly called 
“The Tamil Nadu Agriculturists Interest 
Relief (Amendment) Act”, because the 
main and the principal relief given to the 
agriculturists by this Act is the release 
from burden of ‘nterest on their debts. 
With this intention, the Legislature has 
enacted this Act and it confers larger 
benefit on them than the principal Act of 
1938. ‘This will be apparent on a proper 
understanding of the amendment. Only, 
there is some redundancy in the actual 
enactment and that is due to bad draft- 
manship; but this defect should not and 
could not in any way detract from the 
real benefit of the Act. The lawyer has 
to interpret the Act, as it is without any 
colouring of any economic, political and 
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social bias. Viewed jn such a light, the 


Act perfectly fulfills, its object; only one 
has to ignore the redundant clauses or 
woids in the Act. 


The main complaint (tbis is only superfi- 
cial) is that hy the omission of section 
8 (1) from the original Act, the Act does 
not purport to wipe out the interest as it 
is claimed and interest is yet payable 
at least in the cases in whch no payment 
at all is made. This is rather a wrong 
view, one should say. On the other hand 
because the Legislature wanted to wipe 
out all interest in all cases, it had per- 
force to omit section 8 (1) and add Explana- 
tion I to the section. This is apparent 
from the following discussion. The inten- 
tionof the Legislature, as mentioned before, 
was to do away with all interest both 
Outstanding and also interest that has been 
paid off and ‘the amounts appropriated 
J—4 


to 
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Fy the creditor towards interest. The 
interest actually paid and appropriated 
has to be reopened and reappropriated 
towards the principal. No doubt it is a 
drastic amendment but that seems to be 
the intention. The omitted section 8 (1) 
only wiped out the interest that was out- 
standing and it did not wipe out the 
interest aiready paid and appropriated 
and hence retention of it will not serve 
any purpose and necessarily it bas to be 
omitted and this was properly done at 
the later stage of the passing of the Act 
even though it was there at the stage of 
the Bill and it is for this very reason, 
namely, to wipe out the whole interest 
paid and outstanding, they had to add the 
Explanation I. Therefore instead of im- 
plying that the interest is not wiped out 
the omission implied tbe contrary, namely 
interest Outstanding and interest appro- 
priated have been wiped out. This aspect 
and inference have to be remembered at 
all stages and then it will be clear the 
Omission was properly done. 


The next objection is that, at any rate, 
the interest accrued in cases where no 
payment at all was made is not wiped 
out by reason of the wording of section 12 
namely ‘‘all debts which have been scaled 
down under the provisions of this Act” 
will carry interest at g per cent. It is 
said the provisions of the Act will apply 
Only to the debts which have been scaled 
down, under the Act and not to the debts 
which have not been scaled down and 
which remains untouched by the Act both 
as tO interest and the principal. This 
again is the result of misunderstanding 
of the meaning of the words ‘‘scaled down’ 
used in section 7 and hence the question 
that arises is ““When does the scaling 
down happen”. Is it automatic as the , 
Act is passed or after the actual amount 
is ascertained by application :— 


(a) The scaling’ down of the debt hap- 
pens automatically as the Act comes into 
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force and any further application is not 
necessary for scaling down. This state- 
ment may take some of the readers of 
this article by surprise as it is usually 
thought that the actual scaling down 
occurs Only on application. For scaling 
down the debt, no application is necessary ; 
because the creditor cannot execute the 
decree for the full amount as it is and he 
can execute the decree only for the debt 
which stands scaled down under the Act. 
This is clear from section 7 which says 
“no sum in excess of the amount as scaled 
down sball.be recovered’. Hence it is 
not necessary for a debtor to file an 
application for scaling down. This is also 
made clear from the words used in sec- 
tions 1gand1g-A. The applications con- 
templated under these sections is only one 
application “to amend the decree and 
the Court will have to apply the provisions 
of the Act to such a decree and shall 
amend the decree accordingly or enter 
satisfaction as the vase may be” and an 
application under section 19-A is.only an 
“application for the. determination of 
the amount of the debt alone”. It is to 
be noted the words ‘‘scaling down” are 
not used purposely in any ofthe sections 
19 and 19-A whereas the words ‘‘scaling 
down” are used Only in section 7. There- 
fore, if the “scaling down” takes place 
and the debts stand scaled down automa- 
tically as soon as the Act comes into force 
the debts where no payment is made also 


stand scaled down by interest disappear- | 


ing and leaving only the principal outstan- 
ding. This automatic scaling down takes 
place by virtue of the omission of section 
8 (r) and by the addition of Explanation I. 
In other words even the amount paid and 
appropriated towards interest has to be 
reappropriated towards the principal ‘and 
wher no part of the amount is appropria- 
ted towards interest accrued due and 
outstanding and when the interest is 
completely ignored and taken as non- 
existing, where is the qusetion of interest 
not being wiped out? Certainly the 
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whole interest including interest which 
has been discharged disappears from the 
scene and we are left with the principal. 
The intention is clear and ali interest paid 
and appropriated and whether accrued 
due or Outstanding on the date of the Act 
are wiped out by Explanation J, and the 
omissicr Of section 8 (1) and it bas also 
to be noted that the Legislature has 
nowhere recognised the existence or the 
accrual of interest in any debt whatever. 
When section 12 says ‘the debts which have 
been scaled down’ the words mean scaled 
down by virtue of section 7. 


(6) Itis pointed out that section 8 (2) and 
the first portion of section 8 (3) clearly 
contemplate payment of interest. But 
it is forgotten that the sections speak of 
only cases where payment has been made 
before 1st March, 1972 and not of future 
payments and it has also to be remembe- 
red that the Legislature did not intend to 
make any distinction or difference in 
conferring the benefit between cases where 
payment has been made and cases where 
no payment is made, It has to be taken 
that the Legislature intended to confer 
equal benefit in both the cases. In this 
connection One has to forget the historic 
or the economic view in interpreting a 
particular Act; it may be avalid reason 
for questioning the purpose of the Act and 
not forthe proper interpretation of the’ 
Act itself. 


(c) In this connection the judgment 
of a Bench consisting of Justices Ismail 
and Natarajan as summarised in T.N. 
L.J. in Part 31 at page 417 of 1979 is 
quite instructive and pertinent. It makes 
the position clear and has given a proper 
lead regarding the imterpretation, and 
proper application. At page 427 it is said 
“under this circumstance, if the amended 
Explanation I is given effect to, as the Court 
ought to with reference to sub-sect’on (3) 
of section 8 of the Act the principal 
amount alone in case no paymentwhatever 
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has been madewill be payable by a 
debtor........ No Court can ignore or 

refuse to give effect to a particular statu- 

tory provision unless it comes to a definite 

and categorical conclusion that the parti- 

cular statutory provision is unworkable”, 

The last word has been said and one has 

to accept it and cannot wriggle out of or 

avoid the natural and logical result of 
the enactment. 


Coming to the sections proper, the impor- 
tant sections are sections 7, 8, 12 and 13. 
Section 7 is the scaling down section. That 
is the only section which implies that the 
debts stand scaled down automati- 
cally as the Act comes into force and the 
creditor cannot recover anything in excess 
of the amount determined and if he 
claims more or if he executes the decree 
as it is, the judzment-debto1 can resist and 
set up the provisions of the Act in defence 
without filing any separate application. 
Sections 12 and 13 prescribe future interest. 
The only controversial section is section 8. 
As already stated, section 8 (1) has been 
properly omitted. In view of the larger 
benefit conferred by the Act, section 8 (1) 
had to be omitted since ouly a restricted 
benefit, namely, only the interest outstand- 
ing On Ist October, 1937 is wiped out and 
it did not give relief with regard to interest 
discharged as the present Act does. It 
can at Once be stated that section 8 T2) 
ig unnecessary and redundant because if 
all the amounts paid either towards inter- 
est Or principal have to he credited towards 
the principal, only the balance, if any, 
of the principal has to be paid. If the 
amount paid is equal to the principal or 
exceeded the principal, nothing is due. 
This result is achieved by Explanation I. 
Similarly, the first portion of section 8 (3) 
js also unnecessary since in this case also 
Only the portion of the principal amount 
remaining, ifany, has to be paid. Hence 
in both cases where double the amount 
of the principal or a lesser amount is 


paid, all the amount goes to the dis- 
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charge of the principal and hence there 
can be only one case, namely, the balance 
of the principal, if any, will be payable. 
Hence, if the words “‘this shortage, or” 
in section 8 (3) is omitted, and section: 8 
(2) is omitted, the purpose of the Act 
will be served. That is why it was obser- 
ved, portion of section 8 is redundant but 
because of the redundancy no confusion 
need be created unless it is in conflict 
with other portions of the Act; there 
is no such thing. As observed in the 
article appearing in Part 2 of (1973), 
2M.L.J., by Thiru Sridevan, Advocate. 
P-Q, is always less than P or 2 P-Q 
where P stands for the principal and Q, 
stands for the amount paid and hence 
sub-section (2) of section 8 and the 
words mentioned above in sub-section 
(3) Of section 8 may be safely omitted 
to achieve the intention of the Legisla- 
ture. They are to be ignored as mere 
surplusage, l 
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DOES “ALLOTMENT OF SHARES? 
PRECEDE “ISSUE OF SHARES”* 


By 


THE MADRAS 


G. V. NARAHARI Rao, M.A., B.L., 
Legal Adviser, The Lakshmi Mills Group, 
Goimbatore. 


English Law 


The provocation for this article came from 
my reading in “Ranking and Spicer’s 
Company Law”, 11th Edn. by R. E. 
G. Perrins and A. Jeffreys (published by 
The English Language Book Society and 
H. F. L. Publishers Ltd.) ofthe follo- 
wing passages (page 105): 


“Issusd Gapital—The total number of 
shares allotted, whether for cash or other 
consideration, and whether actually paid 
up or not, 


Subscribed capital—The total number of 
shares which have been taken up, or 
agreed to be taken up, whether actually 
paid up or not”. 


The several decisions of the Courts in 
England in this regard, on whether 
“allotment” is before “‘issue”’ (whether it 
is “issue of shares’? or “issue of share 
capital’ does not in my opinion make 
much difference) or after the ‘“‘issue’’ 
are not quite clear. Likewise we have a 
decision of the Calcutta High Court and 
some observations of the Supreme Court 
(which also seem to cloud the matter. 
See infra). 


The definition of “issued capital’’, given 
by the learned English authors, virtually 
meaning that it is the capital allotted, 
seems to run contrary to the commonly 
accepted notion that’ out of a certain 


*Based on the author’s article in “Gompany 
News & Notes”, Vol. VIII, July, 1970, and 
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capital issued (by means of a prospectus 
or otherwise) as an invitation for persons 
to subscribe, whatever is applied for by 
them (“offer in a contract) and is 
accepted by the company (“‘acceptance’’ 
of the offer, to complete the contract) 
by way of communicating to the sub- 
scriber an Allotment Letter specifying 
the number of shares allotted to him by 
the Board of Directors, Those shares 
that are actually “‘allotted’’, in the real 
sense of the term, asa result of a person’s 
offer and after the company’s acceptance 
of the. offer constitute the. “subscribed 
capital’, 


For example, a company may be incor- 
porated with an Authorised Capital of 
Rs. 10,00,000 consisting of 100,000 shares 
of Rs. 10 each, out of which the company 
may “‘issue’’ for subscription (which is 
normally called “issued capital’) 50,000 
shares of Rs. 10 each, for a total sum of 
Rs. 5,00,000, The difference of 
Rs. 5,00,000 will be regarded as “unissued 
capital’. Subscriptions in response to 
this invitation may be made only for, 
say 40,000 shares, f.. for a sum of 
Rs. 4,00,000 which accordingly may be 
“allotted?” and Rs. 4,00,000 will then 
be treated as the “Subscribed Capital’’. 
It may be that the company may not 
have “called up” the subscribed capital | 
entirely at Rs. ro per share, but accord- 
ing to the Prospectus, Rs. 2-50 may be 
payable along with the . application, 
Rs. 2-50 after allotment, and the balance 
Rs, 5 in two equal instalments of Rs. 2-50 
each. At the particular stage when all 
subscribers would have paid-up the 
‘application money’ and the “allot- 
ment money’, (when alone they will 
be treated as subscribers or members of 
the company and become eligible for 
getting the share certificate), the sum so 
paid up for the 40,000 shares i.¢.,. 
Rs. 2,00,000 will be the paid-up capital. 
The balance of Rs. 20,00,000 out of 
the subscribed capital wil be called 
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“uncalled capital’. Suppose at a later 
stage the company calls up the ‘‘first call 
money” of Rs. 2-50 on each share, In 
response, if only half the number of 
subscribers pay up, then the addition 
to the paid-up capital will be only 
Rs. 1,900,000, which, together with the 
previously paid up capital of Rs. 2,090,000 
will aggregate to Rs. 3,00,000. Still 
Rs. 1,00,000 balance of the subscribed 
capital will be left as “Unpaid Capital’, 
though it is part of “Called-up Capital’ 


From a priori reasoning it will be clear 
that if ell the “Issued Capital’’ is to be 
treated as “Allotted Capital’? according 
tothe learned author’s definition, there 
will be no difference between the ‘Issued 
Capital’? and “Subscribed Caz ital’’, and 
besides, the order of precedence in a 
contract, “offer and acceptance” will get 
reversed. The learned authors des- 
cribe the “Subscribed Capital’? as the 
capital “‘taken up or agreed to be taken 
up” by the subscribers. In other words 
this would amount to saying that the 
company’s allotment (of issued capital) 
will be taken as the “‘offer’’ (to the public 
in general) and the subscribers agreeing to 
“take up” immediately or later, wholly 
or partly, the offered shares will be tanta- 
mount to “‘acceptance”’ of the offer, so as 
to complete the contract. 


It seems to me that the learned authors 
themselves have not consistently followed 


what they say (on page 88) that “a: 


contract to take shares in a company is 
governed by the ordinary rules of con- 
tract, thus the prospectus is the invitation 
to treat, the application for shares con- 
stitutes the offer and an allotment of 
shares by the company the acceptance’. This 
statement obviously contradicts their 
definition of “‘issued capital’’, as mean- 
ing “‘the total number of shares allotted”. 
It does not even say “to be allotted”. 
The past tense shows that a certain 


number of shares out of the Authorised 
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Capital were already allotted for subscrip- 
tion as “issued capital’’. 


The contractual theory about offer and 
acceptance propounded by the authors 
is, as we have already seen, the correct 
one and this is further clear from the 
later paragraphs on “Application of 
Shares” and “Allotment of Shares”. 


“Application for Shares? (1) Form: It is 
usual to make an application for shares 
subject to the terms of the accompanying 
prospectus and of the memorandum and 
articles of the compahy. The appli- 
cation ` form, should, therefore, be so 
worded as to show clearly the terms on 
which the shares are applied for. Hence 
forms of application are generally drafted 
“I/We hereby agree to accept the same or 
any smaller number as may be allotted to 
mefus”. Otherwise if application is 
made for 100 shares exactly, and, because 
the issue is over-subscribed, only 50 are allotted 
there would be no contract to take 
the 50 allotted, and the applicant could 
refuse to take or pay for them. (Italics 
mine). 


“Allotment of Shares (1) Form: An allot- 
ment of shares conststs of a resolution passed 
by the board of directors followed by the 
posting of a letter of allotment but not 
until there has been communication of 
the allotment that the contract between 
the allottee and the company is complete’’. 


If the shares representing ‘‘Issued Capital’’ 
are according to the authors’ definition 
“allotted? shares, then obviously there 
is no substance in the above Application 
Form mentioning that the applicant will 
accept any lesser number of allotted 
shares in the event of over-subscription. 
In the paragraph on “Allotment of 
Shares’, it is further made clear that 
only after the board of directors passa 
resolution in that behalf that the allot- 
ment of shares can really take place 
(provided the allotment is also commun} 
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cated to the allottee, when the contract 
becomes complete). 


If “Issued Capital’ consists of allotted 
shares, then further contradictions can 
arise when we consider the “Restrictions 
on Allottment” under the English Com- 
panies Act, 1948 itself. l 


Section 47 of the English Act states that 
where any share capital of a company is 
first offered to the public for subscription, 
no allotment shall be made unless: (i) the 
amount stated in the prospectus as the 
minimum subscription has been sub- 
cribed; and (ii) the sum payable on 
application for the amount so stated has 
been paid to and received by the com- 
pany. Ifallthe “issued capital” consists of 
allotted shares, how can these restrictions 
which must be taken care of before making 
the allotment, apply at all ? 


Section 50 of the English Act again states 
that no allotment may be made until the 
third day after the day on which the pros- 
pectus is first issued, or such later day as 
_ may be specified in the prospectus. If 
“issued capital’? should consist of allot- 
ted shares or allotted share capital, this 
restriction also cannot be followed with- 
out committing an offence, 


According to section 51, where any. pros- 
pectus whether issued generally or not, 
states that application has been or will be 
made for permission for the shares offered 
thereby to be dealt in on any stock ex- 
change, any allotment made on an appli- 
cation in pursuance of the prospectus, shall, 
whenever made be void: if permission 
has not been applied for before the third 
day after the first issue of the prospectus, 
etc. This provision also really prohibits 
making any allotment before the third 
day, after the first issue of the prospectus 
(announcement of the issue of shares to 
the public for offering of subscription 
thereto). 


Take again section 52 of the same Act. 
The company is required to file with the 
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Registrar of Companies, within one month 
of the allotment, (a) a return of allot- 
ments stating the number and nominal 
amount of the shares allotted, the names 
and addresses and description of the 
allottees, and the amount (if any) paid 
or due and payable on each share, and 
(b) a contract, in writing, in the case of 
shares allotted as fully or parily paid-up 
otherwise than in cash, constituting the 
title of the allottee to the allotment, etc. 
If the “issued shares” are really, already 
“allotted shares” or allotted capital, 
how could these details enumerated in 
clauses (a) and (b) above be known even 
before the would-be subscribers have sent 
to the company their applications for 
the allotment of shares, which, eventually 
may result in a whole or partial allot- 
ment of the number of shares allotted to 
the applicants by a resolution of the 
board of directors. Section 52 would then 
mean that the return of the allotment to 
the Registrar must be made within one 
month of the publication of the pros- 


pectus. 
Englisk Decisions 


Chitty, J., says in In re Florence Land and 
Public Works Go.1: “A company having a 
share capital is required to state in its 
memorandum the amount of that capital 
and the division thereof into shares of 
a fixed amount—see our section 13 (4)— 
This is what is called the authorised 
capital of the company. Then the 
company proceeds to issue the shares depending 
upon the condition of the market. That 
only means inviting application for the 
shares. When the applications are received, 
it accepts them and thts ts what ts generally 
called allotment. No doubt there may 
be an allotment of shares without an 
application but no instance exists where 
that word is used to describe a transac- 
tion whereby one becomes a sharcholder 
—- 

1, (1885) L-R, 29 Ch. D.421 
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otherwise than by appropriation to him 
of a share out of the previously unappro- 
priated share capital. 


What we have toj note particularly 
in the above passage is the italicised 
phrase. Although it is not the actual 
ratio decidendi, the dictum means that 
extending an invitation to the public 
asking any one to apply for shares 
is an issue of shares. This takes place 
before the allotment, after the appli- 
cations for shares are received and accep- 
ted. Suffice it to say that there is an 
issue of shares before the allotment and 
the shares so isued must necessarily 
constitute the “‘issued capital’? which is 
still unappropriated share capital. What 
is issued, if such a description can be used, 
after the allotment, is not called “issued 
tharo capital? but more Gai 
subscribed share capital”, 


Farwell, L.J., says in Mosley v. Koff- 
Jontein Mines Ltd.*: “As regards the consti- 
tution of these particular articles, it is 
plain that the words “creation” “issue” 
and ‘‘allotment” are used with three 
different meanings familiar to business 
people as well as to lawyers. These 
are three steps with regard to new 
capital; first, it is created; till it is created 
the capital does not exist at all. When 
it is created, it may temain unused 
for years, as indeed it was here; the market 
did not allow of a favourable opportunity 
of placing it. When it ts issued it may be 
usd on such terms as appear for the 
moment expedient. Next Comes Allot- 
ment’, 


It is quite plain in the above passage that 
the shares credited (nominal capital) 
are used when the shares are issued as 
issued capital (or unappropriated capital) 
and only afterwards the allotment (or 





R, (191I) I Gh. 73, 74. 
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appropriation) comes. The last sentence 
in the above passage is quite categorical. 


While these two cases: In re Florence 
Land and Public Works Go.’s case? and 
Mosley’s case* are quite clear that “allot. 
ment” of shares comes only after ‘‘issue”’ 
of shares, there are other conflicting 
judgments, which fact was indicated in 
the beginning. In Oswald Tillotson Lid. v. 
Inland Revenue Commissioners®, the “issue” 
was held to refer to a stage after “‘allot- 
ment’’, In In re Ambrose Lake Tin and 
Copper Co. Clarke’s case®, Spitzel’s case? 
and Regent’s case®, it was also held that no 
share is issued before an entry in the 
register after the contract of purchase 
(t.e. where the contract is concluded by 
allotment and communicated to the 
applicant). 


Indian Law 


In India, prior to the decision of the 
Calcutta High Court in Sri Gopal Jalan & 
Co. v. Calcutta Stock Exchange Assosiation 
Ltd.?, there was no doubt whatever that 
when: shares were issued to the public 
by means of a prospectus or otherwise 
there was no allotment; but the allot- 
ment was made after the board passed a 
resolution making such allotment after 
considering all the applications received 
(“offer” of the contract) and “‘accepting’’ 
the same in whole or in part and apt rov- 
ing the sending of an “Allotment Letter’? 
accordingly (“acceptance of the con- 
tract). But the Calcutta High Court held 
in this case that “the allotment of shares 
precedes the issue of shares”, 


The case related to section 75 (5) of the 
Companies Act, 1956, and the question 


eee 
(1885) L.R. 29 Ch. D. 42I. 

(1911) 1 Qh. 73. 

(1933) 1 K.B. 194 (C.A.). 

(1878) 8 Ch. D. 635, 

(1899) 80 L.T. 347. : 
. (1904) 1 K.B. 263. 

. (1960). go Gomp. Qas 454. 
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to be decided was whether the re-issue 
and reallotment of forfeited shares was 
an ‘allotment’? about which the parti- 
culars had to be furnished to the Registrar 
in @ return in the prescribed form. It 
was held by the Calcutta High Court that 
this re-allotment was not in the nature of 
a “first” allotment of unappropriated 
share capital, which only required filing, 
and not a re-allotment of forfeited shares 
which had already been allotted once 
before. 


When the case went up on appeal, the 
Supreme Court confirmed the final decision 
of the Calcutta High Court as above?®. 
But the question whether “allotment”? 
precedes “‘issue’’ or not in the case of a 
public issue of unappropriated share 
capital was not decided by the Supreme 
Court in that case. But the Supreme 
Court decision quotes the opinion of 
Chitty, J. in In re Florence Land and 
Public Works Ge. casett 3 **....It is said 
that the allotment is an appropriation 
of a specific number of shares. It is 
an appropriation, not of specific 
shares, but of a certain number of 
shares’. We have seen another passsage 
from the same case, of Chitty, J., above. 


Theoretically, it may be correct to say 
that allotment means an appropriation 
of a certain number of shares but not of a 
specific number of shares. But the proce- 
dure followed by companies is to mark 
in the “Allotment Letter’? which is sent 
to applicants the distinctive numbers 
of the shares allotted to him, and instruct 
him to exchange the ‘‘Allotment Letter’’ 
for the share certificate later when he 
has paid the “allotment money”; he 
is also informed that the share certificate 
is ready for delivery to him. When 
distinct numbers of the shares allotted 





o. (1963) Ka Cas. 862 (S.C): 

AF G.R. 698 : 969) 2 Ea 505 3 
ER 2 een: 198 :; re 1964 S.C. 250, 
11. (1865) L-R. 29 Ch. D. 421 at p. 426, 
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are mentioned in the “Allotment Letter” 
surely the allotment is made of specific 
shares. In some companies, when the 
first allotment is made by the board of 
directors, the resolution passed therefore 
is made to confirm the list of the allot- 
tees with their names and addresses and 
the specific or distinctive share numbers 
allotted to them. We have already dis- 
cussed the other observation of Chitty, J. 
above. This applies to Indian law too. 


The observations of Farwell, J. in Mosley’s 
case?? that “allotment comes next after 
issue’, hold good for the provisions 
under our Companies Act, 1956. 


While the Supreme Court has not parti- 
cularly applied its mind to and given a 
finding on the question whether “‘allot- 
ment’’ precedes issue of shares, or it is 
otherwise, in Gopal Falan’s case1*, the 
Calcutta High Court has given another 
equally, if not more, controversial decision 
in Shree Gopal Paper Mills Ltd. v. Gommis- 
sionsr of Income-tax, North Calcutta!*. This 
case does not seem to have gone on appeal 
to the Supreme Court. 


Shree Gopal Paper Mills case'*, was a case of 
bonus shares, on which the assessee- 
company claimed a rebate in tax, which 
was disallowed for some reasons (not 
material for our purpose now). But 
the general observations of the Division 
Bench regarding the meaning of the 
words “‘issued to shareholders’? as dis- 
tinct from “‘issue of shares’’ are interesting 
and revealing. 


Their Lordships say that the phrase 
“issued to shareholders’? comprises of 
three components. The word “share’’ 
has more than one meaning in common 





12, (1911) I Gh. 73. 
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parlance. The`Indian Companies Act, 
1913 defines a share thus: share means 


share in the share capital of the' company: 


and includes stock when a distinction 


between stock and share is expressed: 


or implied—Section 2 (16) (correspond- 
ing to section 2 (46) in Companies 
Act, 1956). Therefore the statutory 
meaning of share covers the three phases 
of the share when it is a part of the 
share capital still remaining unexploited 
by the company finding a shareholder and 
lastly when the share is converted into 
stock. The first phase arises because 
under the Company law every company 
limited by shares has nominal or autho- 
rised or registcred capital. It is to be 
mentioned in the memorandum of asso- 
ciation and the capital so mentioned is 
to be divided into shares of fixed amount. 
The capital is usually fixed at some round 
figures according to the requirements of 
the Company. Therefore it seems that 
the first part of the definition of the word 
‘shares’? in the Companies Act refers 
to the share in the limited: sense when 
“the share is stillin the womb of the 
Company and has no: shareholders’’, 


So far there is nothing much controversial. 
However, their Lordships proceed to quote 
section 28 of the old Companies Act of 
1913 (corresponding to scctions 82 and 
83 in Companies Act, 1956) and make 
other observations. This section 28 reads 
thus: 


“(1) The shares or other interests of 
any member in a Company shall be 
movable property, transferable in the 
manner provided by the articles of the 
company. (2) Each share in a company 
having a share capital shall be distin- 
guished by its appropriate number ”, 


Their Lordships say, ‘therefore, the 

share when it becomes associated unth a 

member becomes a movable property. It is 

however not a movable property whose 

transfer is solely regulated by the Sale 
T—~4 
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of Goods Act. Its transfer is also governed 
by the Companies Act and/or articles of 
the company. Each share again bears a 
distinguishing number’’. 
Shares’ Association 

It is here that one finds it difficult to 
agree. Ifthe Companies Act also applies, 
it does not say that only when a share 
is associated with a member it becomes 
movable property. The old section- 28 
(cited above) and the present correspond- 
ing section 82 both say that a-share is a 
movable ‘property, transferable in the 
manner laid down by the Act and/or 
the articles of. the company. We have 
also seen in a previous article that 
Farwell, L.J. in Mosley v. Koffyfontein 
Mines Ltd.1* has defined the three steps 
with regard to new capital as “‘creation?’, 
“issue”? and “allotment” and that 
till a share is created the capital'does not 
exist at all. We are not concerned with 
the question of “transfer” at first but with 
the “‘creation’’ of the share itself, This 
creation is not the existence in shell or 
womb of the company, i.e., mere men- 
tion in the memorandum. 


How does a company create the shares ? 
When the company passes a resolution in 
its general meeting to make an ‘“‘issue of 
share capital’? the share is created, 
waiting to be offered to the public by a 
prospectus, ordinarily. As ‘soon as the 
share is thus created it becomes a movable pro- 
perty even if it is not tangible but a bundle 
of rights. How this movable property 
is to be transferred to the shareholder 
is a question which arises after the 
“allotment’’, i.e., allotment of the rights. 
It is then that the special manner of 
“delivery”? becomes material. 


The High Court has observed further 


that “section 28 says it is movable pto- 


ey ey 
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perty. It is, however, not a tangible, 
property for it is not a share certificate. 
Therefore it must consist of. a bundle of 
rights and obligations etc.’ With great 
respect to their Lordships, I would like 
to say that there is something peculiar 
in the above line of reasoning, which 1s 
not commonly found in other judgments. 
Why. should a share be a bundle of rights 
because it is not a share certificate ? It is 
a bundle of rights because it is intangible 
movable property. 


Proceeding, their Lordships observe thus: 
“Therefore, a share can be either in the 
first phase or stage or in the second phase 
or stage. It cannot be suspended in any 
intermediate phase or stage’’. 


We have seen above that the first phase 
or stage is the, stage of creation, as a 
movable (though intangible) property. 
It has thus come to exist. Where, then, 
does an intermediate stage of “suspension” 
come in? The property which has come 
into existence after the creation as afore- 
said remains in the custody of the com- 
pany till it is disposed of. Because there 
is no purchaser of the share yet, it does 
not mean that the share must remain 

“suspended”. As we have seen it may 
take years in some ‘cases for some pur- 
chasers to be found, and it cannot be 
that the share as movable property which 
has been long ago created has no existence 
whatever and is “suspended” for several 
years. (The company can be a “‘creator”’ 
without being the owner of the thing 
created. A purchaser or owner is not 
always necessary to start with to make an 
object exist. It is only after a thing 
has come into existence that a purchaser 
need be found to own it and until then 
it may well remain in somebody’s 
possession). 


Their Lordships then discuss the modus 
operandi of the transit from one phase or 
stage to another, to appreciate the mean- 
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ing of “‘issue’’, which according to them 
means “sending, out’? or “putting out”. 
How could a non-existing thing (for want 
of an immediate purchaser) be sent out 
or put out for sale ? 


Forfeited Share 


If it is argued that- the second phase 
or stage is the stage of the purchaser 
owning the share and that only on find- 
ing such purchaser the share can remain 
a movable property, then let us see 
how this principle can apply to forfeited 
shares. The forfeited share has lost its 
owner and reverts to the company’s 
custody. (not company’s ownership) as a 
movable property only. The forfeited 
share cannot go back to the “womb or 
shell’? of the company to be “created”? 
again. If this movable property without 
an owner at the moment can validly 


-remain in the custody or possession of the 


company till it is again disposed of by 
the board of directors, then what objection 
there could be for the company initially 
keeping custody of the créated objects 
i.e., the movable property rep-esented by 
the shares? Surely there can be no 
‘suspension’ of the forfeited shares 
because these shares have no owncrs till 
such owners are found. 


Destination 


The Calcutta judgment then makes a 
distinction between “‘issue of share” and 
It is stated that 
the word “‘to’’ in the latter phrase con- 
notes a movement with a direction or 
destination. One can have no objection 
to this distinction. But in my opinion, 
with respect to the learned Judges, this 
argument itself shows that in the former 
case of “issue of shares’? no movement 
need be pre-supposed and a destination 
for the shares (i.s. an owner) is not 
necessary at that stage. 
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After analysing how a person may become 
a shareholder in a company, their Lord- 
ships themselves say, “Hence the words 
‘to shareholders’ do not have the destina- 
tion at large but circumscribe the destina- 
uon to sharcholders. This destination, 
that is, shareholders can be reached only 
when an existing shareholder becomes 
the-owner or holder of the share and not 
otherwise’. And again, ‘The words 
‘share issued to shareholders’ signify 
that the share in the shell or womb of 
the company has found an owner in an 
existing shareholder, for once it issues 
out, it cannot remain in the air but 
becomes attached to a purchaser or 
owner,” 


Here is, therefore, a reversal to the old 
theory of the womb or the shell, which 
as we have seen, no longer hold good once 
the shares have been created by a 
resolution of the company to make a 
public offer or issue of a definite number 
of shares, nor to the case of forfeited 
shares which revert to the custody of the 
company without “‘remaining in the 
air”. 

If the “‘issue’’ is only after the allotment 
and therefore ‘“‘issued capital’? must be 
construed as capital actually issued to 
shareholders with specific distinct numbers 
i.¢., the shares have found their destina- 
tion, then the construction of sections 
106, 107 and 399 of the Companies 
Act, 1956 will be different from what 
probably was deliberately intended by the 
Legislature because in these sections 
“issued shares’ or “issued share capital’’ 
have been used in the sense of shares 
issued or share capital issued before the 
allotment. 


Voting Power 


In most sections where a certain number 
of persons with a certain percentage or 
proportion of the “total voting power” 
are required to take the initiative for 
some proposed action, the voting power 
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is always reckoned on the amount of the 
paid-up capital; see section 87 (1) (v) 
and section 2 (48) which defines ‘‘total 
voting power’? as the total number of 
votes which may be cast in regard to that 
matter on a poll by the members present 
at the meeting, who being entitled to vote, 
cast their votes. For example in sections 
169,°171, 179, 235 and 332 the propor- 
tion mentioned is 1/1oth of the total 
voting power. In section 188 it is 1/20th 
of the total voting power and in section 
375, 1/5th or 3/4ths of the total voting 
power. Similarly in cases where special 
resolutions are prescribed in the Act, 
they should be passed by a dee ae of 
3:1 votes polled. -> 


However, in sections 106, 107 and 399, 
as we have scen the consent of a certain 
proportion of the holders of issued shares 
(or issued shares of that class) are men- 
tioned and not any relation to “paid-up’’ 
capital. 


Section 106 (1) reads thus: “where the 
share capital of a company is divided into 
different classes of shares, the rights 
attached to the shares of any class may 
be varied with the consent in writing of 
the holders of not less than three-fourths 
of the tssued shares of that class or with 
the sanction of a special resolution passed, 
at a separate me:ting of the holders of 
the issued shares of that class”. 


Issue 1s Offer 


What is the meaning of “issued shares” 
here? Is it what was offered to the public 
before the allotment or after the allot- 
ment? If it is the former, then three- 
fourths of the value of those issued shares 
may (unless the issued capital is equal 
to the paid-up capital) be more than 
three-fourths the value of the paid-up 
capital. It is likely to be more than 
three-fourths of the subscribed capital 
also, for that matter. Do these, “issued 
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shares’ before allotment have no real 
cxistence, in those cases where. they 
have not found a destination or purchaser 
as yet? It seems that the Legislature has 
deliberately intended a higher- ratio by 
stipulating “‘issued shares” . instead of 
basing a rule on.total voting power. 


In section 107 also, similarly, what is 
prescribed concerning the rights of dissi- 
dent shareholders is ten per cent of the 
issued shares of that class. Herc also, if 
at least some of the issued shares have no 
owners, the ten per cent has to be reckoned 
nevertheless on the basis of the issue before 
allotment, If it were. otherwise, the 
Legislature would have said expressly, 
as in most other instances, 1/1oths of 
the total voting power of that class of 
shareholders instead of 1/roths of the 
value of the issued shares. 


Take again section 399 which treats of 
the right to apply to the Court for relief 
in cases of oppression (section 397) and 
mismanagement (section 398). Sub- 
section (1) of section 399 reads thus: 


“The following members of a company 
shall have the right to apply under 
section 397 or 398 (a) in the case of a 
company having a share capital, not 
less than one hundred members or not 
less than one-tenth of the total number of 
its members, whichever is less, or any 
member or members holding not less 
than one-tenth of the issued share capital 
of the company provided, etc.....”’ 


Here too the issued capital may be much 
larger than the capital subscribed and 
paid-up, that is the owners of the 
*“chares’’, 


Issue is not Delivery 


These cannot be regarded as exceptions. 
They concern a vital implication of a 
term “‘issue’’ or “issue of shares” in a 


` technical sense. In fact it is clear that 
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the word “issue”? is used.in a strictly 
lcgal sense only in these cases, which are 
before allotment and the use of the word 
‘issue’? to denote the movement after 
the “allotment” is only in a loose sense 
of giving delivery, rather than “sending 
out’ or “putting out”, 


There is again another supporting argu- 
ment for the proposition.that an ‘“‘issue’’ 
is before the “allotment” in section 75 
regarding return to be sent to the Regis- 
trar as to allotments. Sub-section (5) of 
this section reads: “Nothing in this 
section shall apply to the issue and allot- 
ment by a company of shares which under 
the provisions of its articles were for- 
feited for non-payment of calls’’. Notice 
the order of precedence in the phrase 
“issue and allotment”. 


So it is apparent, that the Indian Legis- 
lature has deliberately used the word 
‘issue’? in a technical sense as referring 
to something before the allotment of a 
share and not as a subsequent act after 
the allotment, probably being conscious 
of the fact that, whatever, a ‘share’ may 
mean in England, it is here a ‘movable 
property’, which can be issued before the 
allotment to constitute what is called 
“Issued Capital’’, When, after the appli- 
cation is made by a person for allot- 
ment and the application money, is 
received from him, the share in question 
becomes part of the “subscribed capital’’; 
till then that share remains part of. the 
“issued capital”, 
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COMPANY LAW : INSPECTION 
OF DOCUMENTS-I 
MEMBERS’ RIGHT TO INSPEC- 
TION, AND COPES, OF DOCU- 

MENTS. 


By 


G. V. NARAHARI RAO, M.A., B.L., Legal 
Adotser, The Lakshmi Mills Group, 
Goimbatore. 


Nowadays, some shareholders’ associa- 
tions have been formed in different parts 
of the country, to look after their mem- 
bers’ interests. Apart from the associa- 
tions, greater awareness of their rights, or 
becoming more interested, in the affairs 
of their companies by shareholders are 
becoming increasingly evident as some 
of them write frequently to the compaaies 
to enlighten them on many particulars. 
This is a healthy turn from the previous 
situation when the shareholders were 
only anxious to get their dividends re- 
gularly. In this context, it would be 
well that shareholders know their rights 
to ask for certain information or copies 
of documents, etc. 


It would be better if certain premises 
are clearly understood even at the out- 
set : what membership in a company 
means, whether a member is identical 
with a shareholder, whether shareholders 
as a body are identical with the company, 
or they are distinct from the company, 
and, ifso what generally are their rights 
vis-a-vis the company and how these 
rights aro documented. It is proposed 
to discuss these aspects briefly, as a pre- 
liminary study. 


Section 41 of the Companies Act, 1956, 
gives the definition of a “member” : (1) 
the subscribers of the memorandum of a 
company shall be deemed to have be- 
come members of the company, and on 
its registration, shall be entered as mem- 
bers in its register of members ; (2) Every 
other person who agrees in writing to 
7A 


become a member ofa company and whose 
name is entered in the register of members 
shall be a member of the company. 


The terms “member” and “shareholder” 
are notalways synonymous. It is true 
only in the case of a company limited 
by shares or a company limited by guaran- 
tee and having a share capital or an 
unlimited company whose capital is 
held in definite shares. In the case of 


a company limited by guarantee but 


having no share capital, membership 
of the company is regulated by such 
company’s rules. In this case the 
member holds no shares at all. 


The Supreme Court has held in Bacha 
F. Guedar v. Commissioner of Income-tax, 
Bombay1, that a company is a juristic 
person entirely. distinct from the share- 
holders. A shareholder who buys shares 
does not buy any interest in.the property 
of. the company. His true position is 
that on buying shares he becomes en- 
titled to participate in the profits of the 
company if and when the compåny de- 
clares, . subject to the articles of associa- 
tion that the profits or any portion 
thereof should be distributed by way of 
dividends, among the shareholders. 
He has a further right to participate in 
the assets of the company which would 
be left over after winding up but not in 
the assets as a whole. 


And section 36 (1) of the Act lays down 
that, subject to the provisions of the Act, 
the memorandum and articles when 
registered, bind the company and the 
members to the same extent as if they 
respectively had been signed by the com- 
pany and by each member, and con- 
tained covenants on its and his part to 
observe all the provisions of the memoran- 
dum and of the articles. In Shi» Omkar 
Maheswari v. Bansi Dhar Jagannath? it 
Å— c a raae 
2 


I. (7955) 25 Comp, Cas. 1, s 
- (1957) 27 Gomp, Gas. 255: 58 Bom, L.R. 9 
LL.R. (1956) Bom, roo ; AI, 1956 Bom,459, 
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was observed that, on a plain construc- 
tion of this section, the articles of associa- 
tion of a company do constitute a con- 
tract, not only between the company 
and its members, but even. between 
the members inter se. But even between 
a member and the company the articles 
of association constitute a contract only 
in respect of his rights and liabilities 
as shareholder, but not in respect of 
rights and liabilities which he has in a 
capacity other than that of a member. 


Books of Account. 


What are proper ‘‘ books of account ”’ 
to be kept at the registered office of the 
company is stated in section 209 (1) of 
the Act. This section reads thus : © 


“209. (1) Every company shall keep 
at its registered office proper bocks of 
account with respect to (a) all sums of 
money received and expended by the 
company and.the matters in respect 
of which the receipt and expenditure 
takes ‘place); (b) all sales and purchases 
of goods by the company ; (c) the assets 
and -liabilities of the company ; and (d) 
in the case of a company pertaining to 
any class of companies engaged in pro- 
duction, processing, manufacturing or 
mining activities, such particulars re- 
lating to utilisation of material or labour 
or to other items of cost as may be pres- 
cribed, if such class of companies is re- 
quired by the Central Government to 
include such particulars in the books 
of account. | | 


Sub-section (3) relates to when such 
proper books of account shall not be 
deemed to be kept. ‘That will be so, 
with respect to the matters specified in 
such books of account, if there are not 
kept such books as are necessary to’ give 
a true and fair view of the state of the 
affairs of the company or branch offic, as 
the case may be, and'to explain its trans- 
actions. — 
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In the light of the above and the general 
back-ground about the rights of members 
stated already the decision in Maharam 
Lalita Rajya Lakshmi v. Indian Motor Co., 
(Hazanbagh) Lid. and others®, about the 
rights of the company has to be 
appreciated. This case laid down that 
denial of access to or inspection of books of 
account of the company to a shareholder 
is not an act of oppression or within the 
meaning of section 397 of the Act be- 
cause a shareholder has no such right 
under the Companies Act. It was further 
contended on behalf of the appellant 
that although she had no legal right, 
it was a proper act of company Manage- 
ment and she having more than go per 
cent of the shares, should have been 
given such access and inspection, That 
argument was not accepted by the Gourt 
because to concede such a right will be 
to permit the directors to do something 
which the law will not permit them to 
do or which might be objectionable in 
law, besides that every shareholder will 
claim such right and to allow some and 
to deny others will lead to discrimina- 
tion and confusion. 


Inspection relating to the books of ac- 
count and other books and papers by the 
directors or the Registrar of Companies 
or any Government Officer authorised 
by the Central Government ts dealt with 
specially in sub-section (4) of section 209. 
The Companies (Amendment) Bill, 1972, 
has proposed some amendments to this 
sub-section and added anew section 209-A 
to the Act, on this subject. But we are 
not concerned in the present article with 
the rights of the directors, Registrar or 
authorised officer. There is no other 
provision in this section or elsewhere 
dealing with similar rights conceded 
to the members of the company. 


Ir this connection it will be interesting 
to note that in the case of a charitable 





. (1962) 32 Gom. Gas, 207: 66 Cal. W.N. 63: 
ALR. 1962 Gal, 127, i 
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company which is sought to be registered 
with a licence from the Central Govern- 
ment under section 25 of the Act, the 
Government can insist (sub-section 5) 
upon the inclusion of a provision in the 
company’s memorandum or articles on 
the right to inspection of specified 
account books. But in the case of a com- 
pany limited by shares, Reg. 95 of 
Table A of Schedule I or like provision 
in the Articles of a company is not com- 
pulsory and a company has got a right 
to deny its members the right to inspect 
its account books by not making a pro- 
vision in this regard in its articles. Even 
so, it would be committing no violation 
of the Act. We shall see more of Reg. 
95 of Table A later on. 


The Companies Regulations 1956 is 
binding or can be made binding in every 
respect on “‘section 25 companies ”’, uns 
like Table A. Such a company must 
adopt for its memorandum the Form 
given in Annexure I of these Regulations, 
or a form as near thereto as circums- 
tances admit (Vide Reg. 6): Clause g in 
the memorandum in Annexure I reads 
thus ; 


“True accounts shall be kept of all 
sums of money received and expended 
by the company and the matters in res- 
pect of which such receipts and expen- 
diture take place and of the property, 
credits and liabilities of the company ; 
and, subject to any reasonable restrictions 
as to the time and manner of inspecting 
the same that may be imposed in 
accordance with the regulations of the 
company for the time being in force, the 
accounts shall be open to the inspection of the 
members, etc.” 


Books and Papers. 


It seems to follow by inference from sec- 
tion 209 (4) which does not include mem- 
bers that the member cannot have access 
to every one of the documents referred 
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to in the definition of “book and paper” 
or “‘ book or paper ” in section 2 (8) of 
the Act, as including accounts, deeds, 
vouchers, writings and documents, sub- 
ject to some exceptions as we shall see 
presently. 


There are some specific provisions in 
the Act which categorically allow a 
right of inspection of only certain kinds 
of books or papers, i.e., documents 
enumerated in the concerned sections, 
under certain conditions, Yeneral >or 
special. Apart from these enumerated 
rights to inspection, taking of extracts 
from the documents inspected or te- 
quiring of copies of such documents 
or parts thereof in some cases, it must be 
presumed that the share-holder has no 
right to inspect all kinds of “‘books or 
papers.” The documents of which ins- 
pection is allowed to a member seem to 
comprise mainly of certain Registers main- 
tained by the company or copies of returns 
submitted to the Registrar of Companies 
or of other papers filed with the Registrar, 
This we shall deal with one by one a 
little later, 


Regulation tn articles 


However, under the heading “Accounts” 
in Table A of Schedule I there 
is a regulation No. 95 which states, ‘“(1) 
The Board shall from time to time de- 
termine whether and to what extent and 
at what times and places and under what 
conditions or regulations, the accounts 
and books of the company, or any of them 
shall be open to inspection of members . 
not being directors”, despite the fact 
that section 209 does not contemplate 
such rights in favour of members nor 
is there any other section couceding such 
right specifically. Thisis also clear from. 
clause (2). of Reg. 95 which reads: “No 
membe: (not being a director) shall h 
any tight of inspecting any ac 
book or document of. the 
except as conferred by law 
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by the Board or by the company in 
general meeting.” While this latter part 
is not apparently inconsistent with sec- 
tion 209 (1), see supra, members can have 
such a right to inspect the books of 
account provided such inspection has been 
authorised by the Board or by the com- 
pany in general meeting in regard to 
specifically described documents of that 
kind. 


It seems to me that Reg. 95 itself, 
any adaptation of it by a company in 
its Articles of Association will be ultra 
vires the Act itself, because a member 
has not been specifically granted such 
a right,unlike in the case of directors, the 
Registrar or an authorised officer of the 
Central Government. Section 36 (1) 
of the Act says that any such provision 
in the articles can be binding (as a con- 
tract between the company and its mem- 
bers) only subject to the provisions of 
the Act. It is not clear that Reg. 95 
of Table A or like provision in the articles 
will not be legally repugnant to section 
209. 


However, it may be possible to argue that 
as such aright in favour of the members 
has not been expressly prohibited in any 
provision, Reg. 95 or a kindred pro- 
vision in the compzny’s articles can be 
said to satisfy the test of ‘‘vires.” This 
can only be a slender justification, as 
the better rule oflaw in regard to specific 
rights seems to be that what has not been 
expressly granted must be taken to have 
been denied. 


or 


Be that as it may, in Maharant’s case‘, 
the observation that ‘‘a shareholder has 
no such right (to inspect ‘books of ac- 
count’) recognised by the Companies 
Act”? can only be considered as obiter 
having regard to the genéral or statutory 
denial of this right. Their Lordships 
disposed:of the appeal on an entirely 





(1962) 32 Qom. Gas. 207:66Cal, W.N. 63: 
SÊR 162 dal. 127, : 
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different reasoning that a denial of the 
right of inspection of books of account 
was notan “fact of oppression” under 
section 397. No contention was put 
forward in the arguments that there was 
a provision in tbe Articles similar to 
Reg. 95, or even if there was one, pro- 
bably there was no followed-up action 
by a resolution of the Board of Directors 
or the company in general meeting pre- 
viously defining specific books of 
account to which members can have 
access and that it was those books which 
were material to the case. 


Register of Members. 


As we are presently concerned with a 
member’s rights, we shall first refer to 
the Register of members and the index of 
members, which are referred to in sec- 
tion 163 (1) ofthe Act. This section deals 
also with the Register of Debenture- 
holders and index of debenture-holders, 
and also copies of all annual returns pre- 
pared under sections 159 and 6c, 
together with the copies of certificates and 
documents required to be annexed there- 
to under sections 160 and 161. 


Sub-section (2) of section 163 states that 
except when the Register of members or 
debenture-holders is closed under the 
provisions of the Act, these documents 
aforesaid shall be open during business 
hours (subject to such reasonable res- 
trictions, as the company may impose), 
so that not less than two hours in each 
day are allowed for inspection by. (a) 
any member or debenture-holder with- 
out fee ; and (b) any other person on 
payment of a fee of one rupee for each 
inspection. 


And the next sub-section says that any 
such member, debenture-holder or 
other person, may (i) make extracts 
from any register, index or copy referred 
to in sub-section (1) without fee or addi- 
tional fee, as the case may be; or (ii) re~ 
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quire any copy of such register index 
or copy of any part thereof, on payment 
of 37 paise for every 100 words or 
fractional part thereof required to be 
copied. 


The other’ provisions in section 163 Say 
that the company shall cause a copy 
to be sent to the member, as required 
by him within 10 days of his requisition. 
If any inspection, or the making of any 
extrect from the document by the mem- 
ber during his inspection, is refused, or 
the copy is not sent within time the com- 
pany and every officer of the company 
who is in default shall be punishable in 
respect of each offence with fine up to 
Rs. 50 for each day during which the 
refusal or default continues. The Court 
may also enforce these observances 
when suitable action is taken. 


When shares are registered in the names 
of trustees as members, the beneficiaries 
are not entitled to inspect the documents 
or exercise rights which the trustees 
as shareholders can exercise In re. Butt 
(deceased) 5, 


Coptes of Memorandum 


We shall now refer to other provisions 
in the Act regarding member’s right to 
inspection, in the order followed by the 
Act. 


Section 39 provides that a copy of each 
of the following documents shall be 
sent by the company to the member who 
may require them within 7 days, (a) 
the memorandum; (b) the articles, if any ; 
(c) the agreement if any, entered into 
or proposed to be entered into by the 
company with any persona ppointed 
or to be appointed as its managing agent 
or as its secretaries and treasurers; and 
(d) every other agreement and resolu- 
tion referred to in section 192 if and in 
so far as they have not been embodied 
in the memorandum or articles. For 
a E 
5 (1952) All ER, 167, 
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defaulting, the company and every 
Officer of the company in default are 
punishable with fine up to Rs. 50. 


Register of Investments. 


According to section 49 (7) where any 
shares or securities in which investments 
have been made by a company are not 
held by the company in its own name, 
the company shall keep a register con- 
taining all particulars regarding them. 
Sub-section (8) requires that this register 
shall be kept open to inspection of any 
member or debenture-holder of the com- 
pany without charge, during business 
hours. The procedure as in section 163 
is to be followed. For default, the com- 
pany and every officer of the company 
in default are punishable with fine up 
to Rs. 5,000, 


Copes of Trust Deed. 


Section 118 requires that a copy of any 
trust deed for securing any issue of deben- 
tures shall be forwarded to the holder 
of any such debentures or any member, 
on request, within 7 days, on payment (a) 
in the case of printed trust-deed, of the 
sum of one rupee; and (b) if it is not a 
printed one, of 37 paise for every 100 
words or fractional part thereof required 
to be copied. Default involves puni- 
shment to the company and every officer 
with fine up to Rs. 50 for each offence, 
with a further fine which may extend 
to Rs. 20 for every day during which the 
offence continues. The Court may also 
compel obedience. The trust deed shall 
also be open to inspection by any mem- 
ber or debenture-holder of the company in 
the same manner, to the same extent, 
and on payment of the same fees as if 
it were the register of members of the 
company. (vide section 163). 


Register of charges 


Under section 143 of the Act, every’com-" | 
pany shall keep at its registered office a. 
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register of charges and enter therein all 
charges specifically affecting property 
of the company and all floating charges 
on the undertaking or on any property 
giving certain details (enumerated) in 
each case. Under section 136 the com- 
pany shall also cause acopy of every ins- 
trument creating a charge requiring regis- 
tration with the Registrar to be kept at 
the registered office under section 144 (1), 
the copies of instruments creating charges 
kept in pursuance of section 136 and the 
register of charges kept in pursuance of 
section 143, shall be open during business 
hours (but subject to reasonable res- 
trictions as the company in general 
meeting may impose, etc.) to the inspec- 
tion of any member of the company 
without fee at the registered office of 
the company. If inspection is refused, 
the company, and every officer of the 
company becomes punishable with fine 
up to Rs. 50 and with further fine up 
to Rs. 20 for every day during which the 
refusal continues. 


Foreign Register. 


According to section 158 (1) a foreign 
register shall be deemed to be part of 
the company’s register of members or 
of debenture-holders as the case may be 
(called ‘principal register’). Such 
register shall be kept open for inspection 
and may be closed, and extracts may 
be taken therefrom and copies thereof 
may be required in the same manner, 
mutatis mutandis, as is applicable to the 
principal register under this Act, except 
that the advertisement before closing 
the register shall be inserted in some 
newspaper circulating im the District 
where the foreign register is kept. 


Inspection of Proxtes 


Section 176 (7) states that every member 
entitled to vote at a meeting of the com- 
pany on any resolution to be moved 


` thereat shall be entitled during the period 
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beginning 24 hours before the time fixed 
for the commencement of the meeting 
and ending with the conclusion of the 
meeting, to inspect the proxies lodged at 
any time during the business hours of 
the company provided not less than 
three days’ notice in writing of the 
intention so to inspect is given to the 
company. 


Copy of Resolution or Agreement. 


Section 192 (1) requires that a copy of 
every resolution (together with a copy of 
the statement of material facts annexed 
under section 173 to the notice of the 
meeting in which the resolution was 
passed) or agreement to which this sec- 
tion applies shall within 30 days be filed 
with the Registrar. 


Where articles have been registered, a 
copy of every such resolution referred 
to above which bas the effect of altering 
the articles and a copy of every agreement 
referred to for, the time being in force shall 
be embodied or annexed to every copy 
of the articles. 


Where articles have not been registered, 
a printed copy of every resolution or 
agreement referred to in sub-section (1) 
shall be forwarded to any member at 
his request on payment of one rupee. 
Default in this respect makes the com- 
pany and every officer in default puni- 
shable with fine up to Rs. 10 for each 
copy in respect of which the default is 
made. 


Minute Books. 


The books containing the minutes of the 
proceedings of any general meeting ofa 
company are required to be kept at the 
registered officeof the company by virtue 
of section 196 (1) of the Act. This 
register shall be open, during busines- 
hours, to the inspection of any member 
without charge, subject to such reaso- 
nable restrictions as the company may 
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by its articles or in general meeting 
i mpose , so however that not less than two 
hours in each day are allowed for ins- 
pection. Any member is also entitled 
to be furnished witha copy of the minutes 
within 7 days after his requisition, on 
payment of 37 paise for every 100 words 
or fractional part thereof. Default mak:>s 
the company and every officer of the 
company liable to a maximum fine of 
Rs. 500 in respect of each offence. The 
Court may also enforce compliance by 
the company. 


Balance Sheet 


Section 219 makes it compulsory for the 
company to send a copy of every ba- 
lance sheet (including the profit 
and loss account, the  auditor’s 
report and every other dcument required 
by law to be annexed or attached, as the 
case may be, tothe balance sheet) which 
is to be laid before a company in ge- 
neral meeting, to be sent to every mem- 
ber of the company, to every holder of 
debentures issued by the company (not 
being debentures which ex facie are 
payable to the bearer thereof), to every 
trustee for the holders of any debentures 
issued by the company, whether 
such member, holder or trustee is or is 
not entitled to have notices of general 
mectings of the company sent to him, 
and to all persons other than such mem- 
bers, holders or trustees, being persons 
so entitled. This balance sheet with its 
annexures has to be sent not less than 21 
days before the date of the meeting. 


However if copies of all these documents 
are sent less than 21 days before the date 
of the meeting, they shall notwithstanding 
that fact be deemed to have been duly 
sent if so agreed to by all the n embers 
entitled to vote at the meeting. 


A copy of these documents need not be 
Sent in the following cases :— 


(a) in the case of a company not having 
a share capital, to a member or holder 
of debentures of the company who is not 
entitled to have notices of general meetings 
of the company; 


(6) to a member, or holder of debentures 
who is not entitled to have notices of 
the general meetiag sent to him and of 
whose address the company is unaware ; 


(c) to more than one of the joint-holders 
of any shares or debentures none of whom 
is entitled to have such notices sent to 
him ; and 


(d) in the case of any joint-holders of 
any shares or debentures some of whom 
are and some of whom are not entitled 
to have such notices sent to them, to 
those who are not so entitled. 


The above exemptions can be understood 
better if we know who are those who are 
entitled to get notice of the general 
meeting sent to them. They are, vide sec- 
tion 272 (2): (i) every member of the com- 
pany ; (it) persons entitled to a share in 
consequence of the death or insolvency 
ofamemb:r, and (i) the auditor or 
auditors for the time being of the com- 
pany. All other persons may, therefore, 
be taken to be not entitled to such notice, 
Sub-section (2) of section 219 further says 
that any member or holder of debentures 
of the company whether he is or 
he is not entitled to bave copies of the 
company’s balance sheet sent to him, 
shall, on demand be entitled to be fur- 
nished without charge of the documents 
mentioned aforesaid. So too, when any 
person, from whom the company has 
accepted a money deposit makes a de- 
mand, his request must be complied with 
but he shall pay 2 fee of one rupee. 
The company and every officer of the 
company who is in default is punishable 
with fine, for any default, up to Rs. 900. 
Section 219 applies to all companies, 
public or private. But an exemption is 
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provided in sub-section (5) concerning 
private companies as regards balance 
sheets laid before the commencement 
of the , Companies Act, 1956, i.e., 1st 
April, 1956. 


In the case of a limited banking com- 
pany, an insurance company or a de- 
posit, provident or benefit society, they 
have tc prepare a statement in Form F 
in Schedule I or in a form as near thereto 
as Circumstances admit, before the com- 
pany commences its business and also 
on the first Monday in February, and the 
first Monday in August every year during 
which it carries on business. See Section 
223 (2) and (3). A copy cf that state- 
ment, together with a copy of the latest 
audited balance sheet which was laid 
before the members of the company shall 
be displayed and until the display of the 
next followmg statement shall be kept 
displayed. Every member, every credi- 
tor of the company, shall be entitled, ou 
payment of 50 paise to be furnished with 
-a copy of this statement within 7 days of 
such payment. ‘Lhe company and every 
officer is liable to a fine up to Rs. 50 for 
every day during which the default con- 
tinues. This provision does not apply to 
a Life Insurance Company or a Provident 
Fund Society if they conform to the 
requirements of the Insurance Act, 1938. 


Auditor's report. 


This report shall be read before the com- 
pany in general meeting and shall be 
open to inspection by any member of the 
company. In practice, however, this is 
regarded as a mere formality, and the 
report, which is usually in stereotyped 
‘language as enjoined by section 227 (3) 
is taken as read by consent. ; 


Other Rights. 


We shall now deal with other important 
rights given to members under the Com- 
panies Act, 1956, for inspection : (a) 
the Register of contracts, companies and 


a ` „A ` 
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firms in which the directors are interested, 
(6) the contracts entered into by a com- 
pany for the appointment of mavagerial 
personnel, (c) the Register of particulars 
concerning directors, managing agents 
etc., (d) The Register of Directors’ share- 
holdings, (e) the Register of contrarts 
between the company and its managing 
agents and their associates, (f) the 
Register of Loans and (g) the Register of 
Investments. 


A. Register of Contracts. 


According to section gor (1), every com- 
pany shall keep one or more registers in 
whick shall be entered separately parti- 
culars of all contracts or arrangements to 
which section 297 or 299 applies. Now 
section 297 relates to contracts for the 
sale, purchase or supply of any goods, 
materials or services, or for the under- 
writing of any shares in, or debentures of, 
the company in which any of the directors 
are -interested and for which the Board’s 
sanction is required. Section 299 is 
regarding the disclosure of interests made 
by the directors. 


The Register aforesaid under section 301 
shall also specify, in relation to each 
director of the company, the names of the 
firms and bodies corporate of which 
notice (called “general notice”) has 
been given by him under sub-s ction (3) 
of section 299. And this register sball 
be kept at the registered office of the 
company. 


The above register shall—vide sub-section 
(5) of section 301—be open to inspection 
at such office, and extracts may be taken 
therefrom and copies thereof may also 
be required, by eny member of the, ` 
company to the same extent, in the same 
manner and on payment of the same fee 
as in the case of the register of members 
of the company, and the provi- 
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sions of section 163 shall apply accordingly 
(which we have already discussed). See 
paragraphs 19 to 22 supra. 


It will be seen that the members have a 
right to inspect or take extracts or copies 
of only the entries in the Register under 
section 301 but Have no direct access to 
the contracts or other documents referred 
to in sections 297 and 299. Thisis onc 
of the instances in the Act to show that 
the members’ right to inspection does not 
extend completely to all “books and 
papers” of the company including the 
books of account which are denied to 
them as we have seen already. (See 


paragraphs 13 and 14 supra). 
B. Contracts for appotniments. 


However, certain original contracts them- 
selves are allowed for inspection by the 
members. One such instance is the case 
of the contracts entered into by the 
company for the appointment of a mana- 
ger, managing director, (Managing agent 
or Secretaries and Treasurers). These 
are kept at the registered office of the 
company and shall be open to inspection 
by any member of the company at such 
office. And extracts may be taken there- 
from and copies thereof may be required 
by any such member, to the same extent 
in the same manner and on payment of 
the same fee, as in the case of the extract 
from the register of members of the com- 
pany and the provisions of section 163 
shall apply accordingly. See section 302. 
Sub-section (6) of this section makes it 
clear that not only the contracts in which 
any of the directors may bé interested 
but all contracts relating to such appoint- 
ments must be made available to the 
members for their inspection. 


Sub-section (7) of the section 302 reads 
thus : ‘ the provisions of this section shall 
apply in relation to any resolution of the 
Board of Directors of a company appoint- 
ing a manager or a managing or whole- 
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time director or varying any previous 
contract or resolution of the company 
relating to the appointment of a manager 
or a managing or wholetime director, 
as tbey apply in relation to any contract 
for the like purpose.” 


An Anomaly. 


A commentator of the Companies Act 
(A. Ramaiya : A Guide to the Companies 
Act, 6th Edn., page 496,) has correctly 
interpreted the implication of the above 
provision thus : 


“ The purpose of this sub-section is that 
a resolution of the Board of Directors 
concerning the appointment or varying 
the terms of appointment of a manager or 
managing director or whole-time director 
should, for the purposes of the provisions 
of this section, be treated as amounting to 
a contract concerniug such appointment 
or variation of the terms theréof. 


If the resolution of the Board of Directors 
amounts to a contract by a legal fiction 
implied in the aforesaid sub-section and if 
the provisions of section 302, including 
sub-section (6) should apply to it, then 
this resolution must be open to inspection 
by the members. This section contem- 
plates not the particulars of any appoint- 
ment as may be recorded in a register 
maintained by the Company which too 
may be cpen to inspection (see the next 
two following sections), which are to be 
ascertained by inspection, but it is an 
inspection of the contract itself, which in 
this instance is the resolution of the Board. 
This in turn implies (unless there is also a 
separate deed of contract executed later 
in pursuance of the Board’s resolution) 
that the members can inspect the resolu- 
tion. Even if tbe Board’s resolution 
itself is not the contract, that is the best 
evidence of an implied contiact and there 
is no other document to evidence it. The 
best and most authentic record of the 
Board’s resolution is the one contained 


40 


in the Minutes book of the Board Meet- 
ings, which can be inspected by the 
members. But can it be done? 


Now according to section 193 (3), “all 
appointments of officers rade at any of 
the meetings aforesaid shall be included 
jn tbe minutes of the meeting. This 
section refers both the minutes of the 
general meetings as well as the Board 
meetings. But in section 196 (1) it is 
clearly laid down that only the minute 
books of general meetings are open to 
inspection to members, and nothing is 
stated about inspection of the Board’s 
minutes book. 


Can this sub-section (7) of section 302 
therefore, mean that the memebers can 
have access to the minutes book of the 
Board meetings, which is not otherwise 
open to them ? There is no provision 
too in section 302 that a register of such 
appointments with the particulars of the 
date of appointment, terms, etc., nor 
particularly the director's interests, if any, 
in those appointments has to be maintain- 
ed: separately for the purposes of offering 
inspection to members. The Registers 
under sections 303 and 304 are different 
and cannot serve the purpose of section 
3a2. 


G. Register of (Particulars of) Directors. 


By virtue of section 303 (1) every com- 
pany shall keep at its registered office 
a register of its directors, managing direc- 
tor, secretary, containing with respect 
to each of them certain particulars which 
are enumerated therein, for ¢.g., present 
name and surname in full: any former 
name or surname in full : father’s or 
husband’s name and surname in full: 
usual residential address : nationality, 
business occupation : what office he holds 
in the company : the date of birth : and 
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This register, section 304 says, shali be 
open to inspection by any member of the 
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company without charge and of any 
other person on payment of one rupee for 
eacb inspection during business hours 
subject to such reasonable restrictions as 
the company may by its articles or in 
general meeting impose, so that not less 
than two hours in each day are allotted 
for inspection. 


If any such inspection is refused—(a) the 
company and every officer of the company 
who is in default, shall be punishable 
with fine which may extend to Rs. 50 and 
(b) the Court may, by order, compel 
an immediate inspection of the Register. 


D. Register of Directors’ Share-holdings. 


Under section 307 (1) every company 
shall keep a register showing, as respects 
each director of the company, the number, 
description, and amount of any shares in 
or debentures of, the company or any 
other body corporate, being the company’s 
subsidiary or holding company which 
are held by him, or in trust for him, or of 
which be has any right to become the 
holder whether on payment or not. 


Sub-section (5) states that the said register 
shall subject to the provisions of this 
section, be kept at the registered office of 
the company and shall be open to inspec- 
tion during business hours (subject to such 
reasonable restrictions as the company 
may, by its articles or in general meeting 
impose, so that not less than 2 hours in 
each day are allowed for inspection) as 
follows : During the period beginning 
14 days before the date of the company’s 
annual general meeting and ending 3 days 
after the date ofits conclusion it shall be 
open to inspection by any member or 
holder of debentures of the company. 
In computing the 14 days and the 3 days 
mentioned in this sub-section, any day 
which is a Saturday, a Sunday or a 
Public holiday shall be disregarded. 


The said register shall also be produced 
at the commencement of every annual 
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general meeting’ of the company and 
shall remain open and accessible during 
the continuance of the meeting to any 
person having the right to attend the 
meeting. Ifdefault is made the company 
and every. officer in default shall be 


punishable with fine up to Rs. 500 vide: 


sub-section. (7). 


E. Register of Contracts with 
Managing Agenis or Associates. 


Section 362° of the Act states that the 
registers referred to in sections 356 to 360 
shall be open to inspection, and extracts 
may be taken therefrom and copies there- 
of may be required, by any member of the 
company, in the same manner, to the 
same extent and on payment of the same 
fees as in the case of the Register of mem- 
bers of the Company (i.e.,, as in section 


163). 


But these sections 356 to 360 are no 
longer of any significance since the aboli- 
tion of the institutions of Managing Agents 
and Secretaries and Treasurers with 
effect from 3rd April, 1970. I am not 
therefore commenting about this right 
of inspection by members according 
to section 362. 


F. Register of (Particulars of) Loans. 


According to sub-section (1-C) of section 
370, every lending company shall keep 
a register showing the names of all bodies 
corporate under the same management 
as the lending company and the name of 
every fim in which a partner is a body 
corporate under the same management as 
the lending company, and some parti- 
culars (enumerated in this sub-section) 
in respect of every loan made, guarantee 
given or security provided by the lending 
company in relation to such body cor- 
porate. Sub-section (1-D) states that 
the particulars of every loan, guarantee 
or security referred in sub-section (1-Q) 
shall be entered in the aforesaid register, 
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But section (1-F) requires that the above 
register shall be kept at the registered 
office and shall be open to inspection at 
such office in the same manner as the 
register: of members of the company can 
be inspected and the provisions of section 
163 shall apply accordingly for taking 
extracts or copies from the register. 


These provisions do not apply to certain 
companies: or cases and exemptions as 
provided for banking and insurance 
companies, etc. 


G. Register of Investments. 


Sub-section (6) of section 372 makes it 
necessary for every investing company 
to-keep a register of all investments made 
by it in shares of other body or bodies 
corporate (whether in the same group or 
not) showing in respect of each investment 
certain particulars as described in the 
same sub-section. This register can be 
inspected, just as the register of members, 
in accordance with the rules prescribed 
in section 163 and extracts can be taken 
or copies obtained by the members ac- 
cordingly. Here too, the section does not 
apply to banking or iusurance companies, 
etc. 


There are provisions in section 549 of the 
Act regarding “‘ Inspection of books and 
papers by creditors and contributories ” 
at any time after the making of an order 
for the winding up of a company by or 
subject to the supervision of the Court if 
the rules prescribed by the Supreme Ccurt 
so permit. Discussion on this is outside 
the scope of members’ rights proper, 
which alone is the subject matter of this 
article. 


[To be contirued} 
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ON PRESUMPTION. OF RULE 
. OF EVIDENCE IN NEGOTIABLE 
INSTRUMENTS.ACT 


| a. 
T. S. SUBRAMANIA [YER, 
Advocate. 


It cannot be said that the presumptions 
of law laid down in different enact- 
ments are all of them wholesome or hold 
good for all time. At any rate, the pre- 
sumption made in the Negotiable Instru- 
ments Act under section 118-A “that 
every Negotiable Instrument was made 
or drawn for consideration, and that every 
such instrument whenithas been accepted, 
endorsed, negotiated, or transferred, was 
accepted, endorsed, negotiated or trans- 
ferred for consideration’ might have 
been justifiable at its inception and for 
some time thereafter but not in all cases 
of transaction at the present day. 


The presumption might have been enac- 
ted withintent to promote and facilitate 
mercantile transactions and business, 
but in its working in some special cases, 
it has wrought a good deal of hardship 
and havoc and injustice and coupled 
with the provisions of section 20 of the 
Act (about which I have alluded to at 
(1971) 1 M.L.J. 33 of the Journal section, 
its effects and outcome in many 
a case has been disastrous. 


I refer to the promissory notes got execu- 
ted in favour of uconscionable and 
usurious money lenders familiarly 
known as “ Kabulees ” found in the big 
cities of our country. ‘Taking undue 
advantage ofthe presumption of law that 
every promissory note has a valid con- 
sideration the said creditors impose on 
their debtors generally the employees in 
big concerns, railways, and in- 
dustries that the debtors should execute 
the promissory notes they take from 
them for twice, thrice or much larger 
sums than they actually lend out. 
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Section 20 of the Negotiable Instruments 
Act enables them.to plead that the amount 
shown in the promissory note is the one 
for which the debtor contracted for 
borrowing. The presumption of law 
again isin their favour that there was 
valid consideration. Against this ar- 
moury of two legal points in their favour 
in ga cases out of 100 it is difficult 
for the poor debtor to prove his 
case however, true it might be or even 
if the judge is in sympathy with the 
wretched debtor. 


Now, therefore, when very drastic chan- 
ges in law have been made as in the 
Limitation Act, the Hindu Succession 
Act, etc., in fairness and justice to parties 
it is necessary and proper that some 
change should be introduced in the 
presumption of law regarding Negotiable 
Instruments to obviate injustice resulting 
in the name of law. 


I would therefore suggest that.an exce- 
ption to the presumption be made by 
introducing a rider to the effect that the 
said presumption would not apply in cases 
where the creditor is a ‘Kabulee’ or 
some similar provision. 
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ADMISSION OF SIGNATURE AND 
ITS PROBATIVE IMPACT ON 
ONUS OF PROOF OF EXECUTION 
OF DOCUMENTS. 


By 
Mr. G. R. Ravi,B.A.B.L., Advocate, Erode. 


In the actwal practice of civil law, one 
is often confronted with probatory pro- 
blems of practical importance, especially 
as regards the question relating to bur- 
den of proof. One such question, which 
18 of some practical importance, may be 
found to arise, for instance, in a suit on a 
promissory note or a hand-note where the 
defendant, while admitting his signature 
or thumb-impression in the suit-document 
alleges that he put hissignature or thumb 
impression on a blank piece of paper under 
specified circumstances, and that such 
paper has been utilised for the creation 
of the suit note. Whether such admis- 
sion of signature or thumb impression 
be made in the pleadings or during the 
course of evidence, the question as to 
burden or onus of proof in such a case 
raises an interesting point of considera- 
ble importance. 


The judicial decisions bearing on this 
question are not unanimous. One set 
of decisions lays down the view that mere 


admission of signature or thumb-impres-- 


sion does not in itself import an admis- 
sion of execution, so as to dispense 
with proof of execution’. According 
to this view, notwithstanding the admis- 
sion of signature or thumb-impression, 
the burden would still lie on the party 
relying on the document to prove the 
execution and also the passing of con- 
sideration. These decisions proceed 
on the basis that the term ‘‘ execution ” 
in relation to a written document means 


CT 
1. Pirbhu Dayal v. Tula Ram, A.1.R.1922 All. 
401; Ramlakhan Singhv. Gog Singh, A.-I.R. 1931 
Pat, 219; Devidas v. Mamooji, A.I.R. 1924 Nag. 
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the placing by the executant of his sig- 
naturé or other identification mark such 
as a thumb-print thereon, in or accom- 
panied then or later by circumstances 
which sufficiently demonstrate the in- 
tention of the executant to give effect 
and operation to the instrument signed 
by him?, and that a mere admission of 
signature does not carry with it all the 
implications involved in due execution. 


There is, however, another set of decisions 
laying down the contrary view, to the 
effect that where the defendant admits 
that the document on which the suit is 
brought bears his signature or thumb- 
impression, the onus of proof would 
be on the defendant to explain how the 
document bearing his signature or thumb 
impression came into existence.? 
According to this latter view, when a 
thumb impression or a signature that 
purports to have been putin a document 
In token of its execution is admitted by 
a person to be his, there arises a presump- 
tion that he must have executed that 
document. 


So far as the Madras High Court is 
concerned , the recent judgment of 
Ismail, J., in WNallaswami Gounder v. 
Rakkammal*, is in support of the latter 
view aforesaid, and places the onus on 
the defendant to prove the circumstances 
under which the signature or thumb 
impression was affixed on blank paper, 
and also to prove that no consideration 
passed under the document. 


On a fair consideration of the relative 
merits of the two divergent views afore- 
ere 

2. Abdul Hasan v, Mt. Wojih-un-nissa, AIR 
1948 Pat. 186. 

3. Sahadeo Masar v. Pulesar Nonia, ALR, 
1930 Pat. 598; J.K. Shak v. Dulak Meah, ‘A.LR, 
1939 Rang. 334 (F.B.); Jagmohan Aisir v. M endhat 
Dube, A.T.R. 1932 All. 164; Lakshmamma v, Jaya- 
ram, A.J.R.1952 Mys. 114. š 
4. S.A.No. 255 of 1970 (Unfortunately,this deci 
sion does not appear to have been reported 
so far). 
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said, it would appsar that the latter 
view alone should prevail as stating the 
correct law on the point. It does not 
appear to be proper or correct to place 
the onus on the plaintiff to prove execu- 
tion as also the passing of consideration, 
on the ground that admission of signature 
does not amount to admission of execu- 
tion of document. 


At the very outset, it is necessary to bear 
in mind that a distinction must be made 
between cases where “ admission of ex- 
ecution” has to be proved as a fact, and 
cases where there is no such requirement. 
For example, on a question arising under 
section 35 (1) of the Registration Act, 
it has been rightly held in Sayyapparaju 
Surayya v. Koduri Kondamma®, that if a 
man says that he signed a blank paper 
on the representation that it was required 
for presenting a petition, or if he signed 
a completed document on the represen- 
tation that his signature or thumb- 
impression is required as an attesting 
witness, that admission of the signature 
or thumb impression in those circums- 
tances cannot be construed to be an 
admission of the execution of the docu- 
ment ; and that far from its being an 
admission, it is a clear and unambiguous 
denial of the execution of the document. 
That decision is fully justifiable on the 
ground that in order to attract the pro- 
visions of section 35 (1) of the Registra- 
tion Act, the law requires that there 
must be ‘* admission of execution ”, and 
that a mere admission of signature on 
a paper on which the document is ulti- 
mately engrafted would not be sufficient 
compliance with the legal requirements. 
But it must be noted that “ proof of 
execution ° is not the same thing as 
“ admission of execution’. It is quite 
easy to conceive of a case where execution 
of a document is proved as against the 


. 5. (1949) 2 MLL.J. 684:A.LR. 1950 Mad. 239: 
I.L.R. (1950) Mad. 709. 
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executant, although he himself might 
not have admitted execution. It may 
also be mentioned at this juncture that 
the question as to shifting of onus by 
reason of the admission of signature or 
thumb-impression was neither raised nor 


decided in that case. ° 


It is no doubt true that the burden 
initially rests on the plaintiff who has 
to prove that the suit-note was executed 
by the defendant. But it cannot be said 
that in order to shift the onus to the 
defendant there must be a clear and 
unambiguous ‘‘ admission of execution” 
by the defendant. It is now well-settled 
that the shifting of onus takes place as 
soon as a party adduces sufficient evi- 
dence to raise a presumption in his favour, 
and that the evidence required to shift 
the burden need not necessarily be direct 
evidence ; 1.¢., oral or documentary evi- 
dence or admissions made by the 
opposite party; but it may comprise 
circumstantial evidence or presumptions 
of law or fact’. Again, it must also 
be remembered that in order to de- 
termine on which of the two litigant 
parties the burden of proof lies, the 
proper test would be the one laid down 
in section 102 of the Evidence Act ; oig., 
the burden of proof would lie on that 
person who would fail if no evidence at 
all were given on either side. 


In view of the above discussion, it would 
be clear that the primary question for 
consideration would be whether any 
legal presumption could be said to arise 
in a case where the Court has before it 
a document which admittedly contains 
the signature or thumb-impression of the 
defendant. Itis respectfully submitted 
that the above question requires to be 
considered in its two aspects. 





6. Ibid. 

7. Kundan Lal Rallaram v. Custodian, Evacuee 
Pr operty, (1963) 1 M.LJ. (S.G.) 85: (1963) 1 An. 
W.R. (S.C.) 85 : ALR. 1961 S.G. 1316: (1963) 1 
S.0.J. 347. 
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In the first place, there is the presump- 
tion in law as to normal course of human 
conduct. From the fact that an admitted 
thumb impression or signature of a per- 
son is found appended to a document 
so as to ostensibly evidence its execution, 
it is open to the Court to presume that 
the person could have affixed his signature 
or thumb-impression for the purpose of 
executing the document. Having re- 
gard to the normal course of human con- 
duct , such a presumption would inevi- 
tably arise. Since fraud or misrepresen- 
tation cannot be a matter of presumption, 
but issubject to strict proof, it would be 
necessary to draw a presumption of 
execution as against the defendant, and 
call upon him to prove his case in rebuttal 
thereof. 


Secondly, the law also presumes a legal 
origin as regards existing facts. ‘The rule 
of presumption as to legitimacy enunciat- 
ed in section 112 of the Evidence Act, 
and the presumption arising under illus- 
tration (f) to section 114, are founded on 
this principle. Thus, a child born during 
the continuance of a valid marriage 
between his mother and any man, cannot 
be presumed to be illegitimate. Nor can 
there be a presumption that a document 
creating an obligation which is found in 
the hands of the obligor must have been 
stolen. It is because, in the absence of 
any evidence on either side, the law always 
tends to trace a legal origin for existing 
facts. Again, the presumption as to title, 
on the strength of continued possession 
and in the absence of any other satisfac- 
tory evidence, also arises on the basis ofa 
presumed grant ; the presumption being 
drawn by the Court while ascribing a 
legal origin to such possession.* Simi- 
larly, in the case ofa document admittedly 
containing the signature or thumb im- 
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9. Manohar Das Mohanta v. Gharu Chandra 
Pel, ALR. 1955 S.G. 298: 1955 S.c.J. 114; 
(1955) 1S.C.R. 1168. 
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pression of the defendant, it is submitted 
that the Court should lean towards trac- 
ing a legal origin for that signature or 
thumb impression in due execution, and 
cannot presume a fabrication. 


From what has been stated above, it 
would be clear that when a signature or 
thumb-impression in a document is ad- 
mitted by a person to be his, and it pur- 
ports to be in token of execution of the 
document by him, then a presumption 
would necessarily arise that he must have 
executed it, Having thus raised the 
presumption as to execution, the recital 
in the document as to passing of considera- 
tion can only be construed as constituting 
a prima facie admission by the executant, 
The presumption aforesaid being rebutta- 
ble, the onus or burden would only be on 
the ostensible executant to prove that he 
affixed his thumb-impression or signature 
on a blank paper, and that consideration 
did not pass under the document. Ifhe 
fails to prove his case, tren the presump- 
tion would be against him. 
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A DISCUSSION ON SOLOMON AND 
OTHERS v. MUTHIAH AND 
OTHERS. + 


By 


R. S. VENKATACHARI, B.COM.,B.L, 
ADVOCATE, MADRAS 


In the above case Solomon and others v. 
Muthiah and others+, Ismail, J. has inter- 
preted section 29 (1) and (2) of Indian 
Succession Act and its applicability 
in erstwhile Travancore State 
now forming part of the State of 
Tamilnadu) to Syrian Christians. 
The learned Judge has held that the 
Travancore Christian Succession Regu- 
lation II of 1092 stood repealed with 
effect from 1st April, 1951, by reason of 
section 6 of Part “B”? States (Law) Act, 
195t (Central Act ITI of 1951), The 
learned Judge has referred to the 
decision of the Travancore-Cochin High 
Court in Kurian Agusty v. Devassy Aley?, 
which held that “Even if Travancore 
formed part of former British India, 
Part V of Indian Succession Act, would 
not apply to Christians in Travancore, 
who were governed by the Travancore 
Christian Succession Act’? and has 
expressed his respectful dissent from it. 
The learned Judge has also dissented 
from WNabujan v. Paushimoni3, and Perm 
Chand v. Tilawati*, and observes thus : 
at (1974) 1 M.L.J. 53 at 59: 


“With very great respect to the learned 
Judges who decided that case, J am una- 
ble to agree with their reasoning or with 
their conclusion. The first reasoning 
appears to be that section 29 (2) of the 
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A.LR. 1957 Tr.-C. 1 : (1956) K.L.T. 559. 
54 GaLW.N. 2 D.R. 14. 
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Indian Succession Act, 1925, saves all 
existing law or custom having the force of 
Jaw relating to intestate succession. Such 
an effect cannot flow from section 29 (2) 
of the Indian Succession Act, 1925. On 
the other hand the language of section 29 
(2) of the said Act, in my opinion, makes 
it absolutely clear that the provisions 
contained in Part V of the Act are of uni- 
versal applicability, unless that applica- 
bility has been excluded either expressly 
or by necessary implication by any other 
law for the time being in force. The 
expression “ save as provided in sub-sec- 
tion (1) or by any other law for the time 
being in force” occurring in sub-section 
(2) of section 29 of the Indian Succession 
Act, 1925, has to be construed in the con- 
text of the provisions contained in section 
29 (1) and the principal clause in sub- 
section (2) itself. 


Section 29 (1) excludes the applicability 
of that part to any intestacy occurring 
before the first day of January, 1866. It 
equally excludes the applicability of that 
Part to the property of any Hiodu, Muha- 
madan, Buddhist, Sikh or Jaina, irrespec- 
tive of the date of occurrence of the in- 
testacy. Sub-section (2) uses the ex- 
pression, “‘save as provided in sub-sec- 
tion (1) or by any other law for the time: 
being in force.” 


The expression, ‘f save as provided in sub- 
section 1°’ specifically refers to the ex- 
clusion of the applicability of the : provi- 
sions of Part V provided for in sub-sec- 
tion (1). Equally, the expression ‘‘save 
as provided by any other law for the time 
being in force ’’ must necessarily refer to 
the exclusion of Part V made by any other 
law. In other words, so long as any 
other law for the time being in force has 
not provided for the exclusion of the 
applicability of Part V, Part V will apply. 
1f the intention of the Legislature was to 
save the custom or any other law relating 
to intestacy, the language of section 29 (2) 
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would have been entirely different. On 
the other hand, from the language of 
section 29 (2) and the context and setting 
in which it occurs, it is capable of leading 
only to one conclusion namely, that the 
provisions of Part V are of universal ap- 
plication except in so far as that applica- 
tion has been excluded by sub-section (1) 
or any other law for the time being in 
force. The mere fact that there is a cus- 
tom relating to intestate succession or 
there is some other law dealing with intes- 
tate succession will not lead to the ex- 
clusion of the applicability of the provi- 
sions of Part V of the Indian Succession 
Act, 1925. From the very nature of the 
case, a custom, cannot exclude the applica- 
bility of the provisions of a particular 
statute. But a statute can do it. So 
Jong as an existing statute has not excluded 
the applicability of Part V of the Indian 
Succession Act, 1925, the provisions of 
the said Part V will apply. Therefore, 
in my opinion, there is no warrant for 
holding that section 29 (2) of the Indian 
Succession Act, 1925, saves an existing cus- 
tom or existing Jaw relating to intestacy.” 


It is unfortunate that in a matter of 
considerable importance in relation to 
succession Of Indian Christians, who 
form a considerable portion of the 
population of Nagercoil and other 
places in Kanyakumari District, a 
single Judge of the Tamil Nadu High 
Court has expressed an opinion contrary 
to that of a Bench decision of the 
Kerala High Court thereby affecting 
a large class of persons, within the State 
of Tamil Nadu, on such a matter, as 
Intestate succession and without the 
benefit of any arguments on behalf of 
the respondent. The decision of 
Ismail, J. suffers from several infirmities 
both in the reasonmg adopted and in 
the conclusion arrived at by the learned 
Judge in his interpretation of section 29 
(1) and (2) of Succession Act, which does 
not appear to be correct, in its context 


47 


or situation. His interpretation of sec 
tion 6 of Part “B” States Act (Laws) 
Act, 1951 (Central Act IIT of 1950) also 
equally calls for reconsideration, in the 
light of the following discussion on the 
subject. 


Firstly, it may be noted that the 
Indian Succession Act (Central Act 
XXXIX of 1925) is only a Consolida- 
ting Act and not an Amending Act. 
In fact, the framers of the Act stated: 
“The object of this bill is to consolidate 
the Indian law relating to succession. 
The separate existence on the statute 
book of a number of large and 
important enactments renders the 
present law difficult of ascertainment 
and there is therefore every justifi- 
cation for an attempt to consolidate 
it. The bill has been prepared by 
the Statute Law Revision Committee 
as a purely consolidating measure. 
No intentional change of the law has 
therefore been made”. (Sse Statement 
of objects and reasons, Gazette of 
India, dated 4th August, 1923, p. 5, 
p’ 401). Therefore the raison detat of 
the decision of the learned Judges of 
Kerala High Court in Kurian Augusty v. 
Devassy Aley® is supported by the preamble 
to the enactment itself. It cannot be 
said that the Indian Christians, be they 
Syrian Christians or others, living in the 
erstwhile Travancore-Cochin State would 
cease to be governed by the Travancore 
Christian Succession Regulation IT of 1902 
and that their personal laws would get 
altered or amended or changes brought 
about therein by enforcement of the 
Indian Succession Act, 1925, merely 
because of the passing of Part “B” 
States (Laws) Act, the Central Act (III of 
1951). That was neither the intention 
nor the scope and not even the object 
of Central Act III of 1951 as interpre- 
ted by several decisions of the Supreme 





5. (1956) K.L.T. 559 : ALR. 1957 T.G. 1. 
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Court of India. That law was not 
brought into force for effecting sweeping 
changes in the law of Intestate Succession. 


The scope of section 29 (2) has been 
recently considered by Moidu, J., in 
Mary (alias) Kunjamma v. Eliyamma’®, 
Dealing with the Travancore Christian 
Succession Act (1097 M.E.). Moidu, J. 
observes thns: “If the Travancore 
Christian Succession Act can be 
regarded as law in force’, as in 
section 29 (2) of the Indian Succession 
Act, relating to intestate succession of 
Christians in Travancore, then that law 
is saved under section 29 (2). It is clear 
from section 29 (2) that the provisions 
of the Act do not apply to partition of 
the properties of the communities referred 
to in Part V, which have their own laws 
relating to intestate succession. There 
cannot therefore be any dispute that the 
Travancore Christian Act is saved by sec- 
tion 29 (2) of the Indian Succession Act’ *? 
(Italics supplied). 


Be it the Travancore Christian Succes- 
sion Act (M.E. 1097) or Regulation of 
1092, the juridical principle remains the 
same and the view expressed by Moidu, J. 
in Kunjammal’s case®?, appears to be 
correct and sound. 

Let us examine section 29 of the 
Indian Succession Act (XX XI of 1925) 
which runs as follows: 


Part V Intestate Succession: ‘This part shall 
not apply to any intestacy occurring 
before the first day of Janvary, 1866 
of the property of any Hindu, 
Muhammadan, Budhist, Sikh or Jaina. 


Chapter I, Application of Parts 1 and 2— 
Save as provided in sub-section (1) or 
by any law for the time being in force, 
the provisions of this Part shall constitute 
the law of India in all cases of intestacy.” 


One cannot fail to note that the law of 
intestate succeession, among the various 
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sections of the Indian Christians 
in Travancore was vague and unsettled 
and in view of the High Court’s complaint 
about the unsatisfactory state of law 
among the Christians and repeated repre- 
sentations made on their behalf and the 
necessity for legislation being keenly 
felt, the bill was drafted on the lines of 
the Indian Succession Act, with such 
alterationsas were considered necessary 
in the interests of various sections of 
Indian Christians in Travancore. Refer- 
ence may be made in this connection to 
Regulations and Proclamations of Travan- 
core Government of Travancore®, Section 
2of the Regulations runs thus “Except 
as provided in this Regulation or by any 
other law for the time being in force, the 
rules herein contained shall constitute 
the law of Travancore applicable to all cases 
of intestate succession among the members of 
Indian Christian community’. So that the 
Travancore Christian Succession Regu- 
lationII of 1902 was an existing law, 
and it was saved by Article 372 ofthe 
Constitution of India and remains 
unaffected by virtue of Article 254; so 
the argument that, as from 1st April,1961, 
the date of enforcement of part “B” 
States (Laws) Act, the Regulation II of 
1092 stood repealed and cannot be 


sustained. Similar is the view ex- 
pressed by the Supreme Court of 
India in Patankar v. C. G. Sastry®, 


(wherein the Mysore Rent Control Act 
was held to be saved as an existing law) See 
also P.P. Kutti Keya v. The State of Madras 
(Madras Commercial Crops Act) +°, The Indian 
Chemical and Pharmaceutical Works, Hydera- 
bad v. The State of Andhra Pradesh*1, The 
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7. (1973) K.L.T. 728. 
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9. (1961) 1 S.C.J. 221: (1961; 1 S.C.R. 591 : 
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Travancore Christian Succession Regula- 
tion II (M.E. 1092) is au existing law, as 
defined in Article 366 (10) and it is saved 
by the provisions of Article 372. (Sec 
also Superintendent and Legal Remembrancer, 
West Bengal v. Union of India‘, as to what 
is meant by “* Existing Law. ”’ 


Further,it cannot be said that the Indian 
Christian Succession Regulation (II of 
1092) is a law, corresponding with the 
provisions, contained in Part V of the 
Indian Succession Act, 1925, so far as 
Indian Christians are concerned. This 
basic assumption on the part of the learned 
Judge cannot be accepted as correct. 
One can usefully refer in this connection 
to two important pronouncement of the 
Supreme Court of India in Union of India v. 
Abdul Jalil, and the Anand Prasad Lakshmi 
Nivas Ganeriwal v. The State of Andhra 
Pradesh and others14,wherein the scope and 
effect of section 4 proviso to Part “Q” 
States (Laws) Act and that of Part “B” 
States (Laws) Act 1951 section 6 are dis- 
cussed respectively. In the light of the 
above pronouncements, it can be stated 
that the Travancore Christian Succession 
Regulation II of 1092 contains provisions, 
not corresponding with the Indian 
Succession Act in relation to intestate 
Succession of Syrian Christians. Although 
it 18 in part materia with the Indian 
Succession Act; it differs from it, in 
material particulars and with respect to 
classes of heirs; and its applicability 
remains unaffected by the Part “B” 
States (Laws) Act, 1951 (Central Act III 
of 1951) providing for extension of certain 
Jaws to part “B” States. 


What are enactments in pari materia has 
been considered in 7. K. Steel and Gom- 





12. (1967) 2 S.C.R. 170° A.LR. 1967 S.G. 997 
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(1965) 1S.C.J. 617 : A.LR.1965 S.C. 147. 
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pany v. Union of Indiat®, In the view 
expressed by the Supreme Court, it may 
be taken that the Travancore Christian 
Succession Actor Regulation cannot be 
regarded as law, corresponding to Part 
V, Indian Succession Act ; but both are 
legislations, which are in pari materia. 
“They form one code. They must be 
taken together, as forming one system 
and as interpreting and enforcing each 
other’’15, 


The doctrine of ‘implied repeal’ was 
considered recently by a Full Bench of 
the Andhra Pradesh High Court in 
Puthana Appa Rao v. State of Andhra 
Pradeshi®, It refers to the principle of 
cirtailment without repeal. If a subse- 
quent statute merely creates an exemption 
orexceptions from the operation of a 
previous statute or modified its operation 
by the annexation of conditions, the 
previous statute is not necessarily repealed 
and the prior enactment may be rendered 
In-operative without being actually 
repealed ; the confllict between the 
two statutes, though apparent, their 
objects are different. Yet the language 
of each in these circumstances would be 
restricted to its object?®, 


The well-known legal maxim “ generalia 
specialibus non-derogant” will also be 
applicable to the case and the 
Indian Christian Succession Regula- 
tion (II of 1092) will prevail over the 
provisions of Indian Succession Act. 


In this connection it is useful to 
refer to the decision in Kamalakshy v. 
Narayani", wherein Raghavan, J. 
observed as follows : 





15. (1970) 1 S.C.J. 829: (1969) 2 S.C.R. 481 : 
A.LR. 1570 S.C. 1173. 

16. (1971) 1 Au.W.R. 164 : (1970 2 An.LT, 
154: AIR. 1970 A.P. 318 : LLR. (1971) A.P. 
656 (F.B.) 

17. AIR.1968 Ker. 123° (1967) Ker.AT. 
1051. (1967) K.L.J. 671 : LL.R. (1967) 2 Ker. 
268 : (1967) K.L.R. 840, 
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“Justice, equity and good conscience in 
the matter of succession may differ from 
community to community. What is 
justice, equity and good conscience for 
the Hindu may not be justice, equity and 
good conscience for the Muslim in the 
field of their personal laws. Therefore, 
the principles of justice equity and good 
conscience embodied in statutes like the 
Indian Succession Act and the Transfer 
of Property Act, should not be applied 
to all communities alike in so far 
as their personal laws are concerned”. 
Parambarath! Patukkayil Chakkutti v. K. 
Ghandukutti'8, 


In this connection, itis pertinent to refer 
tothe decision of Tyabji and Spencer, JJ. 
in Kunkambi v. Kalanthar!®,where the law 
applicable to Mappillas of North Malabar 
came to be considered. The learned 
Judges referred to section 16 of the Madras 
Civil Courts Act, which lays down “where 
in any suit, or proceeding, it is necessary 
for any Court under this Act to decide 
any question regarding succession, inhert- 
fancé, marriage or caste, or any religious 
usage or institution (4) Mohammadan 
Law in cases where the parties are 
Mohammadans and the Hindu Law in 
cases where the parties are Hindu, or 
(b) any custom (if such there be) having 
the force of law and governing the parties 
or property concerned, shal! form the 
rule of decision”. 


The Madras Act expressly mentions 
customs and usages as capable of being 
enforced by Civil Gourts and in this 
respect it was pointed out by the Judges, 
that it differs from Civil Courts Act for 
Bengal, the United Provinces and Assam 
Act (XII of 1887) section 37 of which 
does not refers to customs and usages. 
Tyabji, J. refers to the decision of the Privy 
Council, Mohammed Ismail Khan v. Lala 
Sheomuk Rat*°, wherein the Privy Council 
sa 


18. 53 M.L.J. 368: A.I.R. 1927 Mad. 877, 
19. (1914) 27 ML -156:1.L.R 38 Mad 1052, 
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reversed the decision of the Allahabad 
High Court and remanded the case to 
enable the parties to file evidence with 
respect to issue No. 3, as to family custom 
although the Courts in India had held 
that it was not permissible for the parties 
to adduce any evidence of custom, 
varying the strict Mohammadan Law on 
account of the fact that custom and usage 
were not found in section 37 of Act XII 
of 1887, ` 


Tyabji and Spencer, JJ. made reference 
ta the judgment of Sir Erskine Perry, C.J. 
of the Supreme Court of Bombay in Hirbae 
v. Sonabat (Khojahs and Memons case)?! 
Sir Erskine Perry, J., considered the 
principle underlying the rule of law that 
should govern the rights of the parties 
at page 116; and laid down, in effect, 
that in the rules that are included in 
the body of law, to which any class of 
persons are subject, various considera- 
tions render customs peculiarly important. 
He observed ‘In every well-ordered 
Community it is essential to its peace that 
clear and certain rules should exist, as 
to the various relations of domestic life 
and in every early history, it will be found 
that as to most of these, such as marriage, 
succession, adoptions, as well as to the 
various occupations, agricultural, pastoral 
or mercantile, which may happen to 
prevail in such society, the exigencies of 
men have framed rules, long before 
written law existed. A considerable 
body of law thus arises in every State and 
the legislator, when he is required to 
enter upon his task, rarely seeks to inter- 
fere with regulations which the habits and 
manners ofthe people have spontaneously 
adopted”. 


In the words of Austin, “The prevalence 
of a custom amongst the governed may 
determine the sovereign or some political 
superior in subjection to the sovereign, 
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to transmute the custom into positive law. 
He concludes that the policy leading to 
such enactments as the charters of the 
High Courts, and the Civil Courts Act 
‘proceeded upon the broad, easily recog- 
nizable basis of allowing the newly con- 
quered people to retain their domestic 
usages. The main object was to retain 
to the whole people lately conquered their 
ancient usages and law on the principles 
of Uti possidentis’’. This is the principle 
recognised in Private Internationa] Law 
and the principle adopted for merger of 
territories, as well. 


Waller and Madhavan Nair, JJ. have 
referred to the same principle in applying 
the customary laws of succession to the 
Thiyyas of Malabar in Chakkutti v, 
Chandukutti**. They refer to the expression 
“Any custom having the force of law” and 
observe that it is wide enough to include 
customary law which governs the com- 
munity to which the Act (Madras Act 
III of 1873) applies. They also refer to 
the Privy Council decision in Fanindra v. 
Rayjendra**®, wherein it was held that the 
adoption law prevalent among the Hindus 
was not prevalent as a family custom in 
a particular family. In this connection 
one may also refer to an instructive judg- 
ment of Chief Justice Rajamannar and 
Panchapakesa Iyer, J., in Abdulrahiman v. 
Ayoma**, where the learned Judges held 
that section 16 of the Madras Civil Courts 
Act continues to be applicable, despite the 
Muslim Personal Law (Shariat) Appli- 
cation (Madras Amendment) Act, 1949 
(XVIII of 1949) to Mappila Tarwads. 
They held that the Shariat Act (XXVI 
of 1937) including the Madras 
Amendment did not purport to, nor did 
it abolish the rights and incidents of a 
Mappila Marumakkathayam Tarwad. 





22. (1927) 53 M.L.J. 368: ALR. 1927 Mad. 
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23. (1885) I.L.R. 11 Cal. 463: 12 J.A. 72. 
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They observed as follows: 


“If there is one thing clear in the language 
of section 2 of the Central Shariat Act 
and section 2 of Madras Amending Act 
of 1949, it is that neither enactment 
purported to make Muslim personal Law 
applicable to all matters relating to 
Muslims nor did it in terms totally abro- 
gate custom and usage in respect of matters 
other than those enumerated in sections 
2 and 3 of the Central Act and section 2 
of the Local Act.” 


The learned Judges expressly dissented 
from Basheer Ahmed Sayeed, J.’s decision 


in Ayisumma v. Mamotty Umma", 


What Rajamannar, C.J. said in regard to 
the applicability of the Shariat Act to 
the Mappilas will apply pro tanto in 
regard to the applicability of the Indian 
Succession Act to the Indian Christians 
of Nagercoil. The view of Ismail, J., 
runs contrary to the principles laid down 
in the above Bench decisions of the Madras 
High Court and it overlooks the provisions 
of section 16 of the Madras Civil Courts 
Act. (Madras Act III of 1873). 


Viewed in the light of the Bench Rulings 
of the Madras High Court and in the 
context of Madras Civil Courts Act III 
of 1873, one can appreciate the scheme 
underlying the promulgation of the 
Travancore Christian Succession. Regu- 
lation If of (Malayalar Era 1092), 
The framers of the Regulation 
clearly pointed out that the pecus 
liar customary laws, prevailing among 
that community have been taken into 
consideration, in so far as they vary from 
or differ from the Indian Succession Act. 
Justice Ismail has not dealt with the scope 
and applicability and operation of cus- 
tomary law in the Jight of the above 
decision. Merely the historic fact that 
Travancore-Cochin merged into „the 
ce ea ek ST en a ee I 

25, (1952) 2M.L.J. 933: AI.R. 1953 Mad. 
425. 
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Union of India and formed Part ‘B’ 
State and that the Central Act III of 
1951 has been extended has weighed with 
the’ learned Judge and not the legal 
effect of the incidents of customary laws 
of succession prevailing therein. 


One can claim that the Central Act ITI 
of 1951 did not expressly or impliedly 
abrogate the customary laws, Ome can 
also refer in this connection to the Tamil 
Nadu Acts. The Madras (Transferred 
Territory) Extension of Laws Act XXII 
of 1957; Act XXIII of 1960; Act XXII of 
1965;—Civi] Court Manual (Madras 
Acts) Vol. IV, pages 4375 to 4392 (M.L.J.) 
Edition, passed by the Tamil Nadu Legis- 
lature after the merger of Kanyakumari 
District and Shencottah Taluk with 
Tamil Nadu. There is no indication 
whatsoever in.these Acts that the cus- 
tomary law of succession among the Syrian 
Christians residing at Nagercoil (as found 
expression in the Travancore Christian 
Succession Regulation Act II of 1092 
(M E.) stood abrogated.) On the other 
hand the expression ‘corresponding jaw’ 
found in section 6 of Part B States Exten- 
sion of Laws Act (Central Act IIT of 1951) 
and the same expression used in Tami] 
Nadu Acts referred to above do not 
justify ‘the conclusion that the Indian 
Succession Act, 1925 and the Indian 
Christian Regulation TI of 1092 (M.E.) 
‘can be styled as corresponding laws. 
‘Legislative enactments have interpreted 
the terms “‘corresponding Acts”? to mean 
“and include Acts, which are same or 
identical. Both the Acts, Regulation II 
of 1092 (M.E.} and Indian Succession 
Act (Central, Act XX XTX of 1925) deal 
‘with the same subject “Succession”? but 
they are not same or identical regarding 
‘their provisions. 

One can also add that the criticism of 
Kugian Augusty v. Devassy Aleyt, made‘by 
ee ee a ae A RO ee SEE 
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Ismail, J.,is not well-founded and is not 
sound. It cannot be said that the mean- 
ing of the expression ‘‘Corresponding 
Law” found in section 6 of the Central 
Act III of 1951 and the expression 
“the law in force” found in section 29 (2) 
of the Indian Succession Act (XX XTX of 
1925) are the same. The existing law is 
defined in Article 366 (10) of the Consti- 
tution of India and itis saved by Article 
372 of the Constitution of India. That 
is what section 29 (2) of Indian Succes- 
sion attempts to do in regard to “Law 
in force’? and as interpreted in section 
16 of Madras Civil Courts Act, it will 
include customary law as well. The 
view of Moidu, J., in Kunjammal’s case?, 
appears to be the correct view while the 
decision in Solomon’s case4, does not 
appear to be sound either on principle or 
on the authorities, discussed above. 


It is submitted that several difficulties will 
arise if the interpretation adopted in 
Salamon v. Muthiah®, is to prevail. The 
problem arising in Solomon’s case*, can 
also be better illustrated thus: 


“Suppose A dies leaving property both 
within the State of Travancore-Cochin as 
well as within the State of Tami] Nadu 
and he dies at Quilon, what is the law 
applicable in the matter of intestate 
succession to the estate of A? Is it 
the Travancore Christian Regulation or 
is it the Indian Succession Act so far as 
the properties situate in Tamil Nadu are 
concerned? Suppose A dies at Nagercoil, 
will the: law of  intestate-succession 
change?” (Vice versa) 


These are problems which arise for cohn- 
sideration in view of Solomon’s case?. 
The law laid down in Selomon’s case®, has 
created a confusing situation. It will 
be the duty of the Legislatures to declare 
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the law in accordance with the customary 
usage and the mode of succession ‘hitherto 
followed by different ‘communities and 
help the people avoid unnecessary liti- 
gation in the matter of succession. 
Conflicting decisions and competing 
claims will arise, if different Acts are 
made applicable in both the States for 
the same community in the matter of 
succession. - 


It will be a mockery of our system of 
laws, if one is to be told that the law of 
intestate succession for an Indian 
Christian 
is the Travancore Christian Succession 
Act (1097 M.E.) or Regulation IL of 
1092, but that same Syrian Christian, 
if he migrates to Nagercoil the law will 


at Travancore-Cochin State’ 


change to Indian Succession Act, 1925 
(vice versa) This situation will be quite 
anamalous and even estate duty can- 
not be levied on a proper basis: 


It is hoped that the Governments of 
India and the State of Tamil Nadu will 
take suitable steps for making necessary 
and appropriate amendments to the 
Indian Succession Act or issue a notifica- 
tion under section 3 thereof, exempting 
the Syrian Christians from the scope and 
applicability of the Act (Act XXXIX of 
1925) so that their customary law of 
Murumakkathayam continues and 
remairis unchanged, in respect of 
Intestate Succession. ; 
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NOTE ON INSURER’S LIABILITY 
WITH REFERENCE TO DRIVER’S 
LICENCE. 


By 


G. RaGHUNATHA REDDY, Advocate. 


Under section 96 of the Motor Vehicles 
Act, an Insurer is at liberty to take up a 
defence avoiding his liability, if it was so 
laid down as a condition in the Policy 
that the vehicle should not be driven by a 
person unless he was duly licensed at the 
time of driving. 


It is therefore laid down in all the Policies 
as a condition that “the person driving 
holds a licence to drive .......... or has 
held and is not disqualified for holding or 
obtaining such a licence.” 


‘The person driving holds a licence to 
drive’ is a clause free from any ambiguity 
whatever. But the next clause, namely, 
‘has held and is not disqualified for hold- 
ing or obtaining suck a licence’ is appa- 
rently ambiguous. Does it mean that if 
a person is not disqualified, he can drive 
without a licence, if he had at one time 
held a licence in the past ? No. For if 
that is the meaning, the Insurer is speci- 
fically giving permission to do what the 
Motor Vehicles Act under sections 3 and 
s forbids a driver and an owner to do. 
It is ‘forbidden by law’ and therefore 
comes under the ban of section 23 of the 
Indian Contract Act. If the Policy is 
silent on unlicensed driving, that is a 
different matter. But if it specifically 
gives permission to do what is forbidden 
by law, then it is banned by section 23 of 
the Indian Contract Act. 


What then does the clause really meat ? 
Section 3 of the Motor Vehicles Act says, 


“No person shall drive a motor vehicle l 


eres unless he holds an effective driving 
licente ssis tiiit * (italics supplied). 
Section 10 says, “A driving licence issued 
or renewed under this Act shall, ..,..., be 
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effective without renewal for a period of 
three years only ...... » and further lays 
down, that “ the driving licence shall be 
deemed to continue to be effective for a 
period of thirty days after the date of its 
expiry”. Under the first part of section 
10, the driving licence is ipso facto effective 
for three years, while under the second 
part, it is deemed to be effective for thirty 
days more. Thus by fiction of law, the 
life of three years is extended by thirty 
days. 


It follows from sections 3 and 10, that a 
person holds an effective driving licence 
for three years and thirty days, from the 
date of its issue or its renewal. We are 
not now concerned with the issue of a 
licence, for the Policy speaks of a person 
who ‘has held’ a licence. The Policy 
refers to renewal of a licence. What 
therefore is the position of a person bet- 
ween the date of application for renewal 
and the actual renewal of the licence by 
the Authority ? To take an example : 
A person’s driving licence expires on 
gist of March. He applies for renewal on 
goth of April, and the Authority actually 
renews it on 7th of May. Applying 
section 10 to the example, the person 
does not hold a licence from 1st to 6th of 
May. But, by the application of section 
11, the defect is cured by the retrospective 
effect of the renewal (It should also be 
noted that renewal is not automatic, for 
it is subject to medical fitness). Therefore, 
until the defect is cured, the person does 
not hold a licence, but he has held a 
licence and is waiting for actual renewal. 
Once it is renewed, the renewal is retros- 
pective, and he holds a licence. During 
the period between application for rene- 
wal and actual renewal, the person can 
drive, for he has held a licence which has 
been submitted for renewal. But during 
the same period, if there is an order of 
disqualification, he cannot drive even if 
he has held a licence. This is what the 
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clause in the Policy means to say. The 
clause, ‘ has held and is not disqualified”, 
must be read conjunctively and not dis- 
junctively, 


The case of disqualification when a person 
actually holds a licence does not present 
any difficulty, for in that case he ceases to 
hold an effective licence under section 18 
(1) of the Act. 


Independent of the Policy, a driver shall 
hold an effective licence when driving, 
as laid down by section 3 of the Act. 
However skilful a driver may be, he is 
qualified to drive only if he holds an 


effective licence. Ability to drive does 
not mean qualification to drive, just as 
possession of knowledge to pass B.A, 
does not mean that a person is so quali- 
fied. Therefore, absence of disqualifica- 
tion cannot be equated with qualification 
to drive. Ifa person is not disqualified, 
it does not automatically mean that he is 
qualified to drive. 


The Insurer can avoid his liability if at 
the time of the accident the vehicle was 
driven by a person without an effective 
licence. 
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BOOK REVIEW. 


I. Mopern Hmpu Law by Dr. Paras 
Diwan, Second Edition, 1974. (Publishers: 
Allahabad Law Agency, Allahabad). 
Price Rs. 20. ‘ 


In this edition, the law is stated as it 
was on Ist October, 1973. The author 
has dealt with the subject in a spirit 
of constructive criticism. The subject 
ig covered in about 500 pages thus consti- 


tuting a relatively concise book. It is 
designed to benefit both lawyers and 
‘students. ` The texts of the Hindu 


Marriage Act, 1955, the Hindu Succes- 
sion Act, 1956, the Hindu Minority 
and Guardianship Act, 1956, the Hindu 
Adoptions and Maintenance Act, 1956, 
the Dowry Prohibition Act, 1961, the 
Child Marriage Restraint Act, 1929, 
and the Hindu Widows Remarriage 
Act, 1856 are set out in the Appendix. 
Inclusion of the text of the Special Mar- 
riage Act of 1954, would have been even 
more helpful as two Hindus as such can 
marry under that Act also, though by way 
of civil marriage. The view expressed 
on page 86 that the Hindu Marriage Act 
does not make consent a pre-condition 
of marriage is somewhat debatable. The 
provision in section 12 (c) that a marriage 
is voidable ifconsent was obtained by force 
or fraud would seem to suggest that obtain- 
ing of consent is contemplated by the 
Act. Appropos of the requirement as 
to ceremonies the decision in Smt. Shakun- 
tala v. Nilkanth, 1973 Mah. L.J. 310, 
holding that where the parties were 
Hindus at the time of the marriage, 
solemnisation observing Buddhist rites 
would render the marriage invalid 
despite Buddhists being within the 
extended definition of “Hindu” under 
the Act, could have been noticed. 
The question whether an unmarried 
daughter who takes a share in her father’s 
estate is entitled to claim a provision for 
her marriage expenses separately, answ- 
ered in the negative in cases like Nalla 
Lalithamba v. Yalle Venkatalaxmi, (1970) 
1 An.W.R. 245 does not seem to have 
been noticed. 


The author has not hesitated to criticise 
Strongly the view expressed by the 
Supreme Court in Sawan Rams case, 
A.LR. 19675.C. 1761 and Sita Bat’s case, 
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A.LR. 1970 $.C. 343 resuscitating the 
doctrine of “relation back” in regard to 
an adoption by a widow as resulting from 
an obsession that adoption completely 
and finally transplants the child in the 
adoptive family creating all ties as if the 
child is a natural born child in the family 
and that a widow’s family is the husband’s 
family (page 214). It is gratifying that 
the author has given a coherent picture 
of the whole spectrum of Hindu law— 
codified as well as uncodified. The book 
will undoubtedly be highly helpful to 
students as well as lawyers. 


II. Junar Review AND FUNDAMENTAL 
Ricuts by S.N. Ray, 1974. (Publishers: 
Eastern Law House, Calcutta). Price 
Rs. 32. 


It has been said: “If Judges want to be 
preachers they should dedicate themselves 
to the pulpit; if Judges want to be pri- 
mary shapers of policy the Legislature 
is their place. Self-willed Judges are the 
least defensible offenders of Government 
under law” (Justice Frankfurter, Govern- 
ment under Law, P. 31). Ina differ- 
ent context, Lord Denning observed: 
‘We sit here to find out the intention 
of Parliament...... and carry it out and 
we do this better by filling in the gaps and 
making sense of the enactment than by 
opening it up to destructive analysis”. 
The crux of judicial review lies in the 
Court operating as a creative force than 
as a brake on the wheels of progress. 
On the occasion of the inaugural sitting 
of the Supreme Courton 28th January, 
1950, Shri M.C. Setalvad indicated the 
ends to be served by judicial review vis-a- 
vis Fundamental Rights when he said: 
‘The detailed enumeration of fundamen- 
tal rights in the Constitution and the 
provisions which enable them to be reason- 
ably restricted will need wise and dis- 
criminating decisions. Onthe Courtwill 
fall the delicate and difficult task of 
ensuring to the citizen the enjoyment of 
his guaranteed rights consistent with the 
rights of society and the State” (1950) 1 
S.C.R. 4. The book under review based 
on the author’s doctoral dissertation seeks 
to find out to what extent the Supreme 
Court’s exercise of the power of judicial 
review of Parliamentary enactments has 


™ 
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succeeded in harmonising and reconciling 
the seemingly conflicting provisions 
affording protection to fundamental 
rights and its goal of building up a 
welfare State. 


In adopting the comparative method of 
study for the purpose, the author has 
leaned heavily on American decisions. 
At the same time he has shown awareness 
that the scope of judicial review under 
the American and Indian systems is not 
identical, that judicial review in the U.S. 
is ‘inferred’ rather than ‘conferred’ unlike 
in India, that while ‘due process’ is the 
touchstone of the validity of legislation in 
U.S. conformity to ‘ procedure prescri- 
bed by law’ is the relevant criterion in 
this country, and that the factors that 
fostered the growth of judicial supremacy 
in the U.S. are either absent or are 
not sO much prominent in the Indian 
constitutional system. 


The exercise of the power of judicial re- 
view by the Supreme Curt during the last 
25 years has been marked by shifting atti- 
tudes and approaches—‘judicial seli-res- 
traint? on some Occasions and ‘judicial 
activism’ on some other occasions. Nor 
have the pronouncements of the Court in 
the matter of State acquisition of property 
for public purposes been consistent in 
interpreting the relevant constitutional 
provisions. The climax came when the 
majority judgment in Golaknath’s case, 
A.LR. 1967 S.C. 1643, held that Parlia- 
ment had no power to amend fundamen- 
tal rights. The subsequent decisions in 
the Bank Nationalisation case, A.I.R. 1970 
S.C. 564, and the Privy Purses case, 
A.I.R. 1971 S.G 590, were regarded as 
evincing distrust in the intention and 

urpose of Parliamenary legislation. 

‘his trilogy of cases brought the Supreme 
Court into the arena of political contro- 
versy, referred tO on occasions as a 
‘confrontation’ between Parliament and 
the Supreme Court. 


The author has analysed the subject of 
judicial review and fundamental rights in 
11 chapters covering different aspects and 
facets incisively. According to him while 
the general trend of judicial review in 
relation to freedom and liberty has been 
one of restraint and moderation trying to 
hold the balance between the conflicting 
claims of individual liberty and social 
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control the same cannot be said about 
the exercise of the review power in 
regard to property rights and that the 
conclusion seems to be irresistible that the 
judiciary has not been able to evolve a 
hány reconciliation between the indivi- 
dual rights of freedom etc., and taking 
its due share as an integral part and organ 
ofa welfare State in the task of reconstruc- 
tion of the Indian Society. The author’s 
inference is on the whole sound. Equally 
acceptable is his view that though the 
blanket ban on Parliament’s competency 
to amend fundamental rights laid down in 
Golaknath’s case has been “positively rever- 
sed’ in Keshavananda Bharati’s case, A.ILR. 
1973 S.G. 1461, the latter decision cannot 
be regarded as having put an end to 
possible confrontation in future between 
Parliament and the Supreme Court. 
The statement on page 152 that the 
primacy of Parliament in Indiais unques- 
tionable has necessarily to be understood 
as subject to the supremacy of the Consti- 
tution. The book is a scholarly produc- 
tion and is a welcome addition te the 
literature On the subject. 


III. INDUSTRIAL ADJUDICATION WITH 8PE- 
CIAL REFERENCE TO REINSTATEMENT by 
R.S. Kulkarni, 1973. (Publishers: Pro- 
gressive Corporation P. Ltd., Bombay). 
Price Rs. 28: $. 5.60: £2.80. 


Compulsory legal adjudication became a 
permanent feature of Indian Labour Law 
with the passing of the Industrial Disputes 
Act, 1947. If negotiations for settlement 
ofa dispute between labour and manage- 
ment failed the matter is referred to one 
ofthe adjudicating authorities under the 
Act, namely, the Labour Courts and the 
Industrial Tribunals. The Tribunals 
generally derive their guidelines from 
the provisions in Part IV of the Constitu- 
tion in the absence of any in the Act 
itself. The Tribunal gives expression 
to the concept of social and economic 
justice within the framework of the 
existing economy carefully balancing the 
interests of the employers and the 
employees. A labour jurisprudence is 
gradually developing. A significant 
innovation is the right of a discharged 
worker tO reinstatement practically jetti- 
soning the principle that a contract for 
service cannot be specifically enforced. 
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Though reinstatement is the normal rule 
in every case of wrongful discharge, yet 
in certain cases exceptions are made 
awarding compensation instead of rein- 
statement. Tne exceptions stem from 
the principle adopted by the Supreme 
Court that the management is primarily 
responsible for discipline and efficiency, 
and because of this a Tribunal often 
finds itself precluded from giving the 
proper relief. The book under notice 
examines the legal basis of reinstatement 
and the extent to which the Courts or 
Tribunals have granted it against the 
background of the framework of adjudica- 
tion under the Act. 'The book is divided 
into 7 chapters. Chapter I deals with 
Theories of Freedom of Contract in 
Industrial Relations; Chapter IL covers 
labour—legislation before and after inde- 


pendence; Chapter IIL examines the 
Structure of Adjudication Machinery 


under the Industrial Disputes Act; Ghap- 
ter IV is devoted to Common Law and 
Reinstatement; Chapter V expounds the 
Theories of Reinstatement; Chapter VI 
deals with Judicial Review of Tribunals’ 
Awards and Chapter VIII sets out the 
conclusions of the author. The author 
points out that the present approach of 
tribunals and courts to labour disputes is 
guarded and hesitant, their jurisdiction 
being regarded as revisional only in 
mature. The author desires that 
these bodies should be allowed to 
execise jurisdiction of an appellate chara- 
cter. There are 7 Appendices giving 
the Defence of India Rules, the texts of 
the Industrial Disputes Act, the Indus- 
trial Employment (Standing Orders) 
Act, ModelStanding Orders etc. ‘The 
treatment of the subject by the author is 
comprehensive. The step A step assess- 
ment of the development of industrial 
Jaw in England and India enhances the 
value ofthe book. The bookwill prove 
helpful to members of the Bar and students 
of labour law, management etc., and to 
all interested in industrial relations. 





IV. PRINCIPLES or Grv Procepure by 
U.K. Jha, First Edition, 1973. (Yashodara 
Publications, Gaya). Price Rs. 14. 
The book under notice contains a sub- 


jectwise presentation of the provisions of 
the Civil Procedure Code. A feature of 
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the book is the non-mention of any 
decided case. The book is arranged in 
four parts. Part I is devoted to General 
Matters like Courts, their jurisdiction, 
various kinds of suits etc. Part IL deals 
with topics like Parties to the Suit, cause 
of action, Pleadings etc. Part IIT covers 
Appeals and Part IV Execution. The 
enunciations are clear, lucid and in simple 
language. The substantial principles of 
law are explained with precision. ‘The 
book will be helpful to lawyers and laymen 
alike. 
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V. THe Orissa Hinpu Rericious ENDow- 
MENTS Act, 1951 (Orissa Act II or 1952) 
by Srinivas Misra, Second Edition, 1974. 
(Published by M. Misra, Cuttack-2). 
Price Rs Io. 


Though Religious Endowments form 
an all-India subject of interest several 
States have their own separate legislation. 
The Madras Hindu Religious and Chari- 
table Endowments Act, 1951 was a 
pioneer in many respects and, on its 
validity being upheld, the Orissa Hindu 
Religious Endowmens Act was enacted. 
In the Preface to the book the author 

ints Out that even if the Orissa Hindu 

eligious Endowments Act, 1969 is 
introduced which he considers problema- 
tic, the utility of the present book will not 
be affected as most of the provisions of 
the 1951 Act finda place in the prospec- 
tive Actof1g69. Briefnotes are provided 
by the author sectionwise in the light 
of decided cases. The notes are pointed 
and helpful. The book has more than 
a local interest. In view of similar 
legislation in the southern States relat- 
ing to Hindu Religious Endwoments the 
book will have value for lawyers and . 
laymen even Outside the State of Orissa. 
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LAW AND LIFE Insurance CONTRACT by 

M.N. Srinivasan. Second Edition, 1974- 

(Published by Ramanuja Publications, 

nea Price Rs. 16: Foreign 
25. 


The book under notice is a dependable 
book marked by lucid and succinct pre- 
sentation of the law relating to insurance 
contracts. 


Life insurance has made considerable pro- 
gress in the country since independence. 
The law relating to it has not however, 
received more than cursory attention. 
The author justly points out in the 
Preface “If laws are an aid io progress, 
then the codification of the life-insur- 
ance law as in America is most essential 
in India” The author has dealt with 
the subject in 15 chapters. Chapter 1 
discusses Insurance and the Law; 
Ghapter 2 considers Protective legislation; 
‘Chapter 3 deals with the formation ofthe 
Insurance Contract; Chapter 4 with Insu- 
rable Interest; Chapter 5 with Proposal 
ea Policy; Chapter 6 with Non-dis- 

sure Misrepresentation; Chapter 
7 With Representation and Warranty. 
While 8 discusses the topic of 
the Policy as Property—Assignment, 
Chapter 9 considers the topic of the Policy 
as | hell Naar el ae Chapter 10 


deals with the Policy as Trust Property; 
and Chapter 11 with Claims and Title to 
Policy ; Chapter 12 is devoted to Agents ; 
Chapter 13 to Estate Duty and Life 

ce; Chapter 14 to Tax Laws 
and Life Insurance and Chapter 15 
to Life Insurance and Stamp Duties. 


The author’s exposition of the law i! 
neat and luminous. In discussing topic® 
like insurable interest the author ha® 
brought together a werlth of relevan® 
materials facilitating comparative study’ 
His observation, apropos of the require” 
ment of insurable interest, on page 7? 
that the decisions of the English Court 
cannot beregarded as ipso facto applica” 
ble to or should be followed in India a8 
there is here neither a statute correspond 
ing to the English Gaming Act of 1774 
nor conditions akin to ne 
responsible for the passing of that in 
England, and that the position in India 
is more akin to thatin the U.S.A. where 
also in many States insurable interest is 
held to be required though it is not on 
the basis of any statute, is sound. ‘The 
author has taken into account all leading 
decisions and used them selectively. It 
is a Pleasure to go through the book. It 
is a welcome publication 


[Enp or Vorome (1974) 1 M.L.J. (Journaz)] 
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Gokulakrishnan, J. 
Periaswamy alias 
Ponnuswamy Kandar 


v. 
Meenakshi Ammal 
S.A. No. 586 of 1972. 

14th February, 1974. 
Hindu law—Partition——Suit for declaration— 
Title—Plea of family arrangement—Binding 
nature—Detrimental to minors—Plea untenable. 


Once it was found that a family arrange- 
ment was detrimental to the interests of 


minors the parties could not plead such 
family arrangement so as to bind the 
Ist and 2nd plaintiffs who were minors 
then. 


K. C. Champakesa Ayyangar and R. T. 
Gopalakrishnan, for Appellant. 

R. Sundaralingam and V. Rajamanickam, 
for Respondents. 


S.J. Appeal allowed 


(Enp or Votome (1974) 1 M.L.J. Nr.a.)] 
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MARCH OF LAW, :1973 


Introductton : 
It may seem funny, but, all the same the 
story has much significance. The story 


runs: “When the great Omar performed 
the tawaf around the Ka'ba in Mecca and 
kissed the’ black stone there enshrined, 
he is said to have declared: ‘T know thou 
art a stone, powerless to help or hurt, 
and I would not have kissed thee if I 
had not seen the envoy Of Godkiss thee’, t’? 
Even so, most Judges profess to follow 
precedents, though some of them try to 
find a way Out where the previous deci- 
sions are not in tune with the facts before 
them. As observed by Sir Leslie 
Scarman, Chairman of the English Law 
Commission: “I'he function of the Court 
is to decide cases. In doing sd, the 
Courts exercise, to the great advantage 
of the law, a creative function. For it 
is not possible to interpret and apply the 
law without at the same time develop- 
ing it.’ So, all in all, whatever the 
technique adopted, there is a develop- 
ment of the law through the decisions of 
the Superior Courts of the land. During 
the year 1973, about 20 decisions of the 
Supreme Court have been reported in the 
columns of this Journal besides almost all 
the important decisions of our High Court. 
An attempt is made hereunder to advert 
briefly to the course of development of 
law in and the points of law emerging 
from the decisions rendered under some 
of the well-known and fairly signifi- 
cant titles of law. 


Courts : Their jurisdiction, powers and duties: 
In Daivasigamani Udayar v. Rajarant Ammal*, 


it is held that having regard to the 
general principle that acts of Court 








1. See Essay on “Case Law and Stars Decisis” 
by Max Radin quoting the story in 33 Columbia 
Law Review, p. ee 

2, (1973) 1 M.LJ. 383. 


including its delays ought not to pre- 
judice and cause hardship to' any party 

the power of the Court to make an interim 
order is implicit, ancillary and-a: neceg> 
sary corollary to the power to’ enter- 
tain a suit and pass final orders therein and 
that the civil Court has jurisdiction -to 
grant interim maintenance pending “a 
suit for maintenance under section 18 of 
the Hindu Adoptions and Maintenance 
Act, 1956. Krishnammal v. Mahadeva 
Tyer}, decides that a civil Court has no 
jurisdiction to set side or vary an ordet 
passed by a criminal Court under section 
488, Criminal Procedure Code, though 
once a competent civil Court has given a 
de ision upon the. liability for mainte. 
nance orthe quanium thereof, the -cri- 
minal Court is.statutorily bound under 
leet 489, -clause .(2) of that Code to 
cancel or vary its Own order in dccor- 
dance with the decision of the civil 
Court. In Gopalan v. Commissioner of 
H. R. and C. £.*, the Supreme -Court 
points out that the uniform practice in 
the matter of appreciation of evidence 

has been that, if the trial Court has given 

cogent, detailed reasons for not accepting 

the testimony of a witness, the appellate 

Court in all fairness ought to deal with’ 
those reasons before proceeding to form. 
a contrary Opinion about accepting the 

testimony Which has been rejected by ra 
trial urt. Swamikannu - Pillai vy,' 
Safoorama Bibi*, holds that the Court, 
exercising its jurisdiction under ‘the 
provisions of the Guardians and Wards 
Act, has to act only to safeguard the 
interest of the minor and cannot pas¥-ani” 
order against the interest of a minor at’ 
the imstance of a third person and the’ 
Court has' no jurisdiction to direct the’ 
guardian to continue a petition against’ 
his will, though the Court is empowered? 


I. (1979) 1 M.L.J. S44. ee Dem aE 
2. (1979) 1 MELA Jaget A a 
9, 


1979) 1 M.L.J. 57. 
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to make a general direction to the 
guardian sua motu in the course of his 
administration in, the interest of the 


minor and his estate.’ ~~ 
Constitutional Law : 


In-R. K.. Manufacturers v: M. M.- Trading 
Corporation’, it is pointed out that ‘it is 
only in cases where administrative orders 
take away -the rights of citizens that 
Courts have examined the situation to 
find that such an order should satisfy the 
essential. principles adumbrated in. the 
‘Constitution, such as avoidance of dis- 
-crimination, adherence to the principles 
Of natural justice, etc.; that in the very 
nature of things.a classification is inherent 
in the application of laws; that if the 
classification made .in the exercise of 
power conferred by law is reasonable and 
if the differentia is intelligible and bears 
a nexus to the object of the system, 
then such a differential treatnient which 


a 
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is: involved in the classification is never 
understood as discriminatory; and, it is 
always accepted that a doctrinaire 
approach in the matter.of construction 
and: elucidation of Article 14 of the 
Constitution has to be avoided. In 
D. Rama Raju v. State of Andhra Pradesh*, 
the Supreme Court makes it clear that 
the ‘object of the Andhra Pradesh 
ishna and. Godavari Delta Area) 
rainage Cess Act, 1968, is to raise funds 
for the implementation of schemes to 
secure protection of the lands in the 
deltaic area; that as the Actis intended 
to benefit the lands in the divisions. of 
such ‘area the levy of cess at a „uniform 
rate for each acre of land in a division 
cannot, he considered to offend the 
principle of: equality; that, the floods. 
strike equally. all the lands in-the area 
and iake no discrimination so far as the 
quality and productive capacity of those 
lands are concerned; that in the. cir- 
cumstances, it, appears to be just and 
reasonable that each’ acre in a division 


should bear equal burden of the amount 


which ,is sought to be raised to fight 
the danger of floods and. provide for an 
efficient. system. of drainage; that as the 
cost of the, drainage scheme varies in the 
different divisions, the rate of cess has 


been fixed at different rates for the divi-. 
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sions keeping in view the cost of the 
drainage scheme in each division; that 
the differential in the cost of drainage 
schemes for the four divisions has been 
properly reflected in the varying rates 
of cess for each division; and, that the 
rate. of-cess prescribed for each division 
under section 3 of the Act has a rational 
nexus With the object of the Act and is 
based on--intelligible differentia ‘and the 
provisions of the Act are not violative 
of Article 14. Indian Express v. Chief 
Presidency Magistrate}, decides that the 
laying of information before the police 
by the Company Law Board on a perusal 
of the inspection report under section 
209 (4) of the Companies Act is neces- 
sarily and properly required to carry 
into effect the purpose behind the forma- 
tion of the Board; that there is nothing 
in that Act either expressly or impliedly 
prohibiting the Central Government from 
laying information to the police in Lieu 
of ordering an investigation under 
section 237 (b) of the Act; that no obliga- 
tion is cast on the Central Government to 
follow the procedure starting with an 
investigation under section 237 and 


‘culminating in a prosecution under 


section 242 and, there is no prohibition 
of the Central Government from laying 
the information before the Police if 
a cognisable offence under the Penal 
Code is disclosed on an inspection made 
under section 209 (4);‘that it cannot be 
said that the procedure laid down under 
the Companies Act is more advantage- 
Ous to the persons involved than the 
procedure laid down by the Criminal 
Procedure Code and that, the act of the 
Central Government or the Company 
Law Board in laying the information to 
the police is not violative of Article 14 
of the Constitution. Kannappa Chetti v. 
State of Tamil Nadui, holds inter alia 
that the Tamil Nadu State Carriages-and 
Contract Carriages (Acquisition) Act 
of 1973 constitutes iscriminatory 
legislation because it discriminates bet- 
ween bus operators operating in the 
particular State where such legisla- 
tion is sought to be introduced and 
Operators Outsidé that State. Soma- 
sundaram v. Union of India’, lays down that 
the mere fact that one scale of pay was 


I. (1973) 2 M.L.J. 469. 
2, Hb) 2 M.L.J. 212, 
3. (1973) 1 M.LJ. 15. 





applied in ‘one Union Territory to a 
post designated in a particular way does 
not mean that the same scale of pay 
should be applied to a post designated 
likewise in another Union Territory; that 
merely, because a particular post is 
designated in the same way in.two Union 
Territories it does not mean that the 
same scale of pay should be applied to 
both the posts irrespective of all other 
considerations and there is no room 
to warrant the contention that there has 
been denial of equality of opportunity 
or that there has been denial of equal 
protection of the laws. State of Tamil 
Nadu v. Chandrasekharan1, points out 
that though “market value” may be a 
varying factor and arithmetical accuracy 
is impossible, still, the expression is not 
s0 uncertain Or arbitrary as to make the 
mention Of “market value’ in the place 
of ‘consideration’ in an instrument for 
purpose of levy of duty, by the Indian 
Stamp (Madras Amendment) Act, .1967, 
violative of Articles 14 and 19 .(1) (f) 
of the Constitution and that the adop- 
tion of a uniform standard for assessment 
of the quantum of the duty for sale, 
exchange and gift will not be hit by 
those Articles. In Director of Industries and 
Commerce v, Venkata Reddy4, the Supreme 
Court holds that Article 16 (g) confers 
no less power than Articles 245-246 do 
read with List I and List III; that the 
Mulki Rules forming part of the 
Hyderabad Civil Service Regulations 
prescribing requirements as to residence 
within the whole of the Hyderabad State 
are saved and continued in force by 
Article 35 (b); and that it cannot be said 
that the impugned Mulki Rules could 
not be provided by Parliament under 
Article 16 (3). Abdul Azeez Sahib v. 
Union of India®, decides.that sections 17 to 
23 of the Beedi and Cigar Workers 
(Conditions of Employment). Act are for 
the benefit of a large body of workers 
employed in the industry and, therefore, 
the restrictions have been imposed -in the 
interests of the general public, as con- 
templated by Article 19 (6), that it 
cannot be contended that such a welfare 
legislation for the benefit of labour.can- 
not be undertaken within the scope of 
Article 19 (6), and that simply because 
te 


e. (1973) 1 M.L.J. (S.C.) 49. 


I, fiors 2 M.L.J. 19. 
8. (1973) 2 M.L.J. 126, 
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the employers will have to incur, addi- 
tional expenses for providing benefits 
to the employees which are admittedly 
in the interests of the general public it 
cannot be contended that the provisions 
of the Act areviolative of the fundamental 
right of the employers to carry on their 
business or that they are in excess of the 
permissible limits under Article 19 (6). 
Kannappa Chettiar v. State of Tamil Nadu), 
expresses the view that Article 19 (1) (g) 
confers a right.and not an obligation; 
that the right to carry on a business 
implies a right of the owner of the 
business to carry on the ‘same in the 
manner that he likes: including the right 
to close down when he chooses if such 
business does not yield any profits; that 
the right of a State to carry on trade or 
business has been recognised under 
Article 298 and the authority to exclude 
competition in the field of such trade 
Or business was derived from Entry 21 
of List III of the Seventh Schedule and 
the exercise of that power was protected 
under Article 19 (1) (g) or Article 19 (6) 
(#); that the law creating a State mono- 
poly as such does not violate Article 
Ig (1) (g) because it leaves untouched 
the right of the citizen who had hitherto 
been carrying on his business to carry 
on his business in other spheres; but when 
a motor vehicle with which the citizen 
carries On his business of plying for 
gain is itself taken away along with the 
equipment, spares, tools and also the 
workshop leaving no trace of the business 
which hitherto he had been carrying on, 
hisright to carry on his business is infring- 
ed and the legislation which throws him 
out of the business cannot be protected 
under Article 19 (6) of the Constitution; 
and the requirement that the vehicle 
should be sold only to the Government 
and to none else at a certain price 
results also in the imposition of un- 
reasonable restrictions on the permit- 
holder’s right to carry on business and 
cannot be protected under Article r9 (6) 
of the Constitution. In Seshammal ~v., 
State of Tamil Nadu®, the Supreme Court 
makes it clear that the appointment of 
an archaka in a temple is a secular act, 
that after his appointment the archaka 
eri worship is no ground for 

olding that the appointment is either 
$F 
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a religious practice or a matter of reli- 
ion and that the Tamil Nadu Hindu 
igious and Charitable Endowments 
(Amendment) Act, 1970, doing away 
with the hereditary right of succession 
to the office of archaka does not violate 
Article 25 or 26 of the Constitution of 
India and is a valid piece of legisla- 
tion. Gopalachari v. State of Tamil Nadu, 
points out that levy of assessment on 
inam land does not amount to resump- 
tion of the inam and does not result in 
the abrogation of the inam tenure; that 
by virtue of retrospective effect given 
to it the Tamil Nadu Inam Estates 
(Abolition and Conversion into Ryotwari) 
Amendment Act, 1969, formed part of 
the Madras Minor Inams (Abolition and 
Conversion into Ryotwari) Act of 1963, 
which related to the acquisition of the 
rights of landholders in inam estates in 
the State of Madras and introduction of 
ryOtwari settlement in the said estates; 
and that Article 31-A of the Consti- 
tution, therefore, saved the impugned 
Act from the attack of constitutional 
transgression based on Articles 19 and 31. 
Kannappa Chetti v. State of Tamil Nadu’, 
makes it clear that what is meant by 
“material resources” in Article 39 is 
the same as “natural resources”; that 
to get at the meaning of the words 
“material resources”, if the entire clause 
(b) of Article 39 is taken into account, 
it is Obvious that “the material resources” 
thereunder belonged to the community 
but owned by others whose control has 
become necessary to subserve the common 
good; that such resources have to be 
acquired and distributed among mem- 
bers ofthe community; but, motor vehicles 
running in the State cannot be said to 
belong to the community. Doraiswamt v. 
Accountant General®, lays down that a 
statutory rule cannot be amended or 
superseded by an administrative instruc- 
tion; that any rule relating to condi- 
tions of service including a rule touching 
upon the question of promotion in ser- 
vice, after the commencement of the 
Constitution can only be made 
in the manner indicated by 
Article 148 (5); that the modification 
to the existing law can be brought 
about also only in the aforesaid manner 
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and that, if there be any modification by 
a process Other than the one contemplated 
in Article 148, it would not be-valid and 
operative. Mathialagan v. Governor of 
Tamil Nadu, holds that i Articles 
154 (1), 162, 163 (1), 164 (1) and (2) of 
the Constitution together itis clear that 
though the executive power of the State 
is vested in the Governor and it shall 
be exercised by him either directly or 
through officers subordinate to him, he 
can do so Only in accordance with the 
Constitution, that is to say, with the aid 
and advice of the Council of Ministers, and 
this is so in respect of all the functions of 
the Governor, subject to the exception in 
Article 163 (1); that the executive power 
is, in substance and factually, exercised 
by the Council of Ministers which is 
collectively responsible to the Legisla- 
ture and not to the Governor; that the 
exception in Article 163 (1) has reference 
only to those functions of the Governor 
which he is expressly required by or 
under the Constitution to exercise in his 
discretion and that has reference only 
to the two instances of functions of the 
Governor in Schedule VI to the Consti- 
tution; that the exercise of the function 
of the Governor in proroguing or dis- 
solving the Assembly under Article 174 
is not a function which he can exercise 
in his discretion, that is to say to the 
exclusion of the ministerial advice; and 
since that matter is not covered by the 
exception to Article 163 (1), in the ` 
matter of prorogation the Governor is 
bound by the advice of the Council of 
Ministers. Narayanaswami v. Pannirselvam? 
makes it clear that a candidate from the 
graduates’ constituency of a Legisla- 
tive Council of a State need not possess 
the qualification of having graduated; 
that the plain and ordinary meaning of 
term “electorate ’’ in Article 171 (3) 
(b) is confined to the body of persons 
who elect; that it does not contain 
within its ambit the extended notion of 
a body.of persons electing a representa- 
tive from amongst themselves, that the 
term “electorate” in Article 171 (3) 
could not by itself impose a limit upon 
the field of choice of members of the 
electorate by requiring that the person to 
be chosen must also be a member of 
the electorate; that it is not possible 

(to be continued) 
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to say from Article 171 that the second 
chambers established in-nine States in 
India were meant to incorporate the 
principle of “functional” or “vocational” 
representation advocated by the Guild- 
Socialist and Syndicalist schools of politi- 
cal thought; that all that can be inferred 
from the Constitution is that additional 
representation or weightage was given 
tO persons possessing special types of 
knowledge and experience by enabling 
them to elect their special representatives 
also for Legislative Councils; that the 
concept of such representation does not 
<arry With it, as a necessary consequence, 
the further notion that the representative 
must also possess the very qualifica- 
tions of those he represents; and that 
the language as well as the. legislative 
‘history of Articles 171 and 173 of the 
Constitution and section 6 of the Repre- 
‘sentation of the People Act, 1951, enable 
ws tO presume a deliberate omission of 
the qualification that a representative of 
the graduates should also be-a graduate. 
Mathalagan v. Srinivasan1, decides that 
Article 175 (2) does not clothe the 
Legislative Assembly summoned after 
a prorogation with a special garb of 
identification nor impress it with a 
badge of singularity apart from normal; 
that the message of the Governor under 
Article 175 (2) which is a directive to 
all concerned is at once a mandate and 
a mandate pregnant with details as to 
the subjects to be discussed in the 
Assembly Session; that where the agenda 
of the summoned Assembly had. been 
‘fixed by the Governor under Article 175 
(2) it was the duty of the Speaker to obey 
the mandate and act in’ accordance 
with the itemised agenda therein; that 
the majority referred to in Article 179 ‘(c) 
<annot refer. to the majority amongst all 
the members present or not inside the 
House but means the members present 
m the House; that the Legislative 
Assembly of a State is the function 
source Of its power and the rules framed 
under Article 208 being the creatures of 
such power are. susceptible to modifi- 
cation or deviation at the discretion of 
the majority of the members of the 
Assembly;.that if the House is prompted 
to.deviate from the rules of -procedure for 
purposes Of managing its internal affairs 
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as the situation requires it the hands of 
the. process of Court cannot extend so 
as to catch the alleged. impropriety 
therein and deal with it as if it is justi- 
ciable; and that even if there has been 
any irregularity ‘in the procedure adop- 
ted by the House, such a scheme not 
having any impact upon the competency 
of the Legislature to act and decide or 
on any fundamental right of a citizen or 
the substantive law spoken through its 
Articles in the Constitution is beyond the 
purview or scrutiny by a Court under 
Article 226. Varadaraja Goundar v. State of 
Tamil Nadut, makes it clear that it is 
not in every case that the Court is bound 
to grant a writ; the party concerned 
must approach the Court for that remedy 
with all expedition, at any rate, before 
the other side has done something which 
it would be unfair to ask bim to retrace. 
Kamala v. Director of School Education?, 
holds that Rules under Article 226 have 
been invariably issued only in ‘cases 
where the rights slope from the exercise 
of statutory power or a power attribu- 
table to a rule framed under a statute; 
but as long as such a power is not refer- 
able to any such provision of law and if 
it is not in dispute that such rights spring 
Only from a contract of service, no rule in 
the nature of certiorari or any other rule 
under Article 226 can issue so as to set 
right grievances which arise from con- 
tracts simpliciter; and that in respect of 
all rights springing from a contract of 
service and particularly in contracts 
entered into between master and servant 
the Court cannot interfere with the 
orders passed by the authorities who 
administratively function to deal with 
such situations and whose power is not 
derived from or attributable to any statute 
or statutory rule. R. K. Manufacturers vy. 
M. M. Trading Corporation®, expresses 
the view that the pricing policy for 
canalising agencies is a process which ig 
undertaken by the Minerals and Metals 
Trading Corporation and the Union of 
India in their executive or administra- 
tive capacity; that so long as there is 
no malice caprice oz arbitrariness in the 
process, no citizen can be aggrieved by 
the decision of such a public body; and 
where a price has already been fixed 
————— amaaa 
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in exercise of such administrative power, 
a writ of mandamus directmg such .a 
body to re-fix a price cannot be issued 
unless the price is for all purposes one 
which is unreasonable, unfair and hope- 
lessly discriminatory. Jayaraj v. Ponnu- 
swami! states that the jurisdiction of the 
High Court under Article 227 is only 
administrative and where a finding on a 
question in regard to an election is a 
question of fact and is held by the 
Tribunal to be correct, it cannot be 
attacked in a Revision Petition under 
Article 227. Gouthamchand Fain v. State of 
Tamil. Nadu?, holds that the entrustment 
order of the President of India under 
Article 258 (1) entrusting the Govern- 
ment of Tamil Nadu with the executive 
power of the Union in respect of lotteries 
organised by that State carries with it 
all powers which the State Government 
may take to realise the maximum collec- 
tion and that, having regard to the 
scope of the delegated power, the State 
Government was'competent tO pass an 
order prohibiting the sale within the 
State of Tamil Nadu of all Government 
raffle tickets of States other than those 
of Tamil Nadu. Mathialagan v. Governor 
of Tamil Nadu*, points out that in pro- 
roguing the Legislative Assembly the 
Governor was bound to act by-the aid and 
advice tendered by the Chief Minister 
and no lack of bona fides could be imputed 
to him in acting on such advice; that 
Article 361 (1) accords the Governor 
absolute immunity and he cannot be 
made by any Court answerable to it for 
the exercise and performance of the 
powers and duties of his office or for 
any act done or purporting to be done 
by him in the exercise and performance 
of bis powers and duties. Gouthamchand 
Fain v. State of Tamil Nadu*, lays down 
that though Entry 40 of List I in Seventh 
Schedule and Entry 34 of List II of the 
Constitution overlap to some- extent, in 
view of.the specific entry relating to 
lotteries organised by the Government 
of India or the Government of a State 
(Entry 40 of List I) it is only the Union 
Parliament that has power to legislate 
on that subject and the language of 
Entry 40 itself presupposes that a State has 
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power to ‘ organise and conduct. a lottery; 
hence a lottery organised by the State 
would be lawful. Soundramman Textiles v. 
Collector of Customs+, expresses the view 
that the levy of countervailing duty on 
import of art silk yarn under-section 2-A 
of the Indian Tariff Act, 1934-read with 
section 22‘of the Finance Act of 1963 
was valid and constitutional in view 
of the provisions of Article 248 and Entry 
97 of List I of the Seventh Schedule of 
the Constitution. Mayavaram Financial 
Corporation Lid. v. Reserve Bank of India?, 
holds that:the provisions in Chapter III-B 
of the Reserve Bank of India Act, in 
pith and ‘substance, relate to control 
of currency by the Reserve Bank and 
fall under Entries 38 and 36 of List I of 
the Seventh Schedule and they do not 
in any way-trench upon Entry 30 of 
List II; that the contract eee into 
by a foreman conducting chit funds with 
the subscriber is a special contract fall- 
ing under Entry 7 of List III of the 


Seventh Schedule ; that the provi- 
sions do nót trench upon Entry 26 of 
List II ard chit funds do not under 
Entry 26. 

Labour and Industrial law: 


In Vallamalai Estate v. Workers of Valla- 
malai Esiate®, it is pointed out that the 
contention, that a joint application for 
reference under section 10 (2), Indus- 
trial Disputes Act, 1947, being as it were 
on the basis of a consent Or concession 
on the part of the parties thereto that 
an industrial dispute. existed or was 
apprehended, either of the parties would 
be estopped from raising. the question 
of jurisdiction before the presiding officer 
to adjudicate on the reference, is untena- 
ble; that it is basic for. the jurisdiction of 
the presiding officer to adjudicate upon 
a reference that there should be an 
industrial dispute either in existence or 
apprehended; that neither consent nor 
waiver can be a substitute for jurisdiction; 
that it is open, thereforé, to the presiding 
officer on a reference always, if the parties 
before him so desire, to decide as a preli- 
min issue as to whether the facts 
existed to warrant the invoking of his 
inherent jurisdiction, notwithstanding 
that the reference was made on a joint 
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application undėr section 10 (2) of the 
Act; that while an industrial dispute 
should be among other things between 
the management and workmen, the 
dispute need not be connected with any 
workman; and that what the definition 
of the expression ‘industrial dispute’ says 
is that it may be connected with the 
employment or non-employment or the 
conditions of labour of any person, not 
necessarily .a workman. 


Contracts and ancillary laws: 


In Maheswari Metals v. Madras State Small 
Industries Corporation}, it is held that where 
the document inviting tenders required 
the tenderer to quote the rates and make 
a deposit and also contained inter alia 
a clause that the successful tenderer was 
required to execute an agreement within 
ten days of the announcement of the 
acceptance of the tender for the fulfil- 
ment of the contract, once the tender was 
accepted there would be a concluded 
` contract between the parties because all 
the material terms would become settled 
by that stage itself and it is not correct 
that till such an agreement was execu- 
ted there was to be no contract. Sizvarama- 
linga Thevar v.' Ahmed Haseem3, states 
that in the case of a contract for sale of a 
motor lorry, the lorry being movable 
property, the contract is completed’ on 
delivery of possession thereof; that the 
transfer of registry is not a’ éondition 
precedent for payment of the balance of 
consideration; and that the passing of 
the title to the property does not depend 
upon the transfer of the certificate of 
registration. Amaravathi Co-operative Sugar 
Mills v. Thirumalaiswamy®, holds that the 
fact that the parties to a contract have 
agreed upon’ a particular sum to be 
payable by the party in breach to the 
other party is no ground for holding 
that’ the party in breach must be com- 
pelled to pay the same to the other solely 
on this ground; that under section 73 of 
the Contract Act a party to a contract 
can claim compensation from the party 
in breach only if he proves that he has 
sustained loss or damage and that too 
Only to, the extent of such loss or damage 
suffered by him; that both under section 
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73 and section 45 a person will be enti- 

to recover compensation only if he 
has sustained loss or damage and the 
amount of compensation will be only 
to the extent of such loss or damage; 
that section 74 is more or less in the 
nature of an exception to section 73; that 
where a case falls within the scope of 
section 74, a claimant will be entitled 
to reasonable compensation irrespective 
of whether actual loss or damage is 
proved to have been caused to him or not; 
however, section 74 can apply only if in 
the contract a sum has been named as the 
amount to þe paid in case of breach or 
if the contract contains any other stipu- 
lation by way of penalty; that when this 
test is satisfied and section 74 is attracted, 
the reasonable compensation cannot 
exceed the amount named in the con- 
tract or the penalty stipulated for; and 
that in such circumstances the amount 
named in the contract or the penalty 
stipulated for wil be the maximum 
which a party will be entitled to by way 
of reasonable compensation. Ramachandra 
Gowder v. Nanjappal, expresses the view 
that the mere fact that a house was not 
shown in the account books as partnership 
property or that an arbitrator deciding 
disputes between the sons of another 
partner had proceeded on the basis that 
the house was the separate property of 
such partner will not alter the character 
of the property as partnership property 
where, in fact, the house had been acqui- 
red by a person and subsequent to his 
death it was demolished and reconstruc- 
ted using partnership funds by agreement 
among the partners of the firm founded 
by the deceased and one of the partners 
was residing in the house throughout. 
Veerappa Chettiar v. Kalidass Chettiar?, 
states that the liability created under 
section 32 (3) of the Partnership Act on a 
retired partner would not extend to his 
being liable to be adjudicated as an 
insolvent. Subramani v. Kannappa Reddiar® 
points out that it is settled law and beyond 
question that the provisions of sections 
14 to 17 Of the Specific Relief Act of 1877 
are both positive and negative in their 
form, and taken together they constitute 
a complete code, within the terms of 
which relief by way of specific perfor- 
D Sass 
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mance must be sought ifitis to be granted 
at all; that section 12 of the present 
Act has taken the place of sections 14 t0 17 
of the repealed Act of 1877; that even 
though assistance may be derived from a 
consideration of cases upon this branch 
of English jurisprudence, the language 
of the sections must prevail; and thet 
this rule lies even now and section 
12 (1) of the Act XLVII of 1963 which 
corresponds to section 17 of the repealed 
Act expressly declares “that the Court 
shall not direct specific performance of a 
part of a contract except as provided in 
section 12 sub-sections (2) to (4). Subbiah 
Nadar v. Nallaperumal Pillai+, lays down 
that the possession of a tenant of the 
demised properties even after the expiry 
of the lease period is entitled to protec- 
tion and if he is dispossessed without 
due process of law section g of the old 
Specific Relief Act (section 6 of the 
Specific Relief Act XLVII of 1963) can 
be invoked by such a tenant to recover 
possession even if the person who dispos- 
sessed him is the landlord. Asirvatham v. 
Palaniraju Mudaliar*, makes it clear that 
where an endorsee for full value of a 
promissory note payable on demand 
was not aware and had no knowledge 
at the time of endorsement of any prior 
demand for payment by the original 
payee against the maker or of any pay- 
ment by the latter, the endorsee must be 
deemed to be a holder in due course in 
view of sections 9 and 118 of the Nego- 
tiable Instruments Act; that such an 
endorsee’s right to sue on the promissory 
note is not affected by section 59 of the 
Act; and that if the maker had made a 
payment to the original payee but did 
not make an endorsement thereof on 
the note itself thereby enabling the 
latter to endorse the note to another for 
full value, the maker alone should suffer 
the loss. Verco Private Lid. v. Newandram 
Naraindas®, decides that where the plain- 
tiff admitted that after the promissory 
note was executed he inserted the rate 
of interest in the note the promissory 
note so altered was inoperative and could 
not be sued upon; and the last portion 
of section 87 of the Negotiable Instru- 
ments Act was inapplicable. 
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Property law, Land Tenures, and related 
legislation: 

In Palanivelu v. Ouseph Mathai!, it is held 
that in the case of a surrender by a life- 
tenant in, favour of the remaindermen, 
there is no transfer of property from the 
life-tenant and there is merely an efface- 
ment or extinguishment of the rights of 
the life-tenant with the result the rights 
of the remaindermen get accelerated, and 
the rights of the remaindermen are 
derived only under the document execut- 
ed by the full owner; and, when a 
surrender deed is executed, full rights 
accrue to the remaindermen only in 
pursuance of the title derived under the 
settlement and the remaindermen do 
not derive any title from or through the 
life-tenant who makes the surrender. 
Mohd. Sherif Sahib v. Mumtaz Begum 
Sahiba?, states that for a transferee to 
invoke the principle contained in section 
41 of the Transfer of Property Act, he 
must show: (i) that his purchase was from 
an ostensible owner of the property with 
the consent express or implied of the 
real owner; (ii) that he was a bona fide 
purchaser for value without notice of 
the title of the real owner, (zit) that he had 
made due and reasonable enquiries to 
ascertain that the transferor had the 
requisite power to make the transfer; 
and (tv) that he had acted in good faith, 
and that for this purpose the transferee 
must adduce acceptable evidence at 
the time of the trial that what he had 
averred in his written statement is true. 
Guruswami Asani v. Raju Asari®, points out 
that section 45 of the Transfer of Property 
Act Only states that the interest inter se 
as between the several joint purchasers 
of an immovable property will, subject 
to any contract between them, be in the 
proportion in which-they were entitled 
to the consideration for the purchase, 
and has nothing whatever to do with the 
method of creating common ownership 
or the manner in which several persons 
can become cOmmon owners in respect 
of a single item of property. Rajeswari @ 
Co. v. Unton of India*, decides that a 
transfer by a debtor of all his property 
to a particular creditor is not necessarily 
voidable under section 53 of the Transfer 
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of Property Act,even though under the 
insolvency law it may operate as a 
fraudulent transfer or a fraudulent pre- 
ference and that the Union of India is 
not entitled to any relief under section 53 
of the Transfer of Property Act. 
Nagammal v. AypavuThevar!, expresses the 
view that section 55 deals with the rights 
and liabilities of the buyer and seller 
both before completion and after comple- 
tion of a contract of sale; that even if 
the buyer was aware of the defect in 
title of the vendor at the time of the 
contract, he will be entitled to claim a 
return Of the purchase-money under 
section 55 (2); that section 55 (6) applies 
only to the rights of the parties prior to 
the execution of the sale deed; and 
that where the contract goes off by 
reason of the default on the part of the 
seller and without any default on the 
part of the buyer, the buyer does not 
lose his charge and ever since the amend- 
ment of section 55 (6) (5) in 1929, the 
charge can be enforced not only against 
the seller but against all persons claim- 
ing under him irrespective of notice. 
Angu Pillai v. Kasiviswanathan Chetiiar?, 
states that where the documents deposited 
along with the memorandum of deposit 
though not complete in themselves for 
holding the title, were undoubtedly 
documents relating to the property or 
in respect of the property, showing 
prima facie title to the same, namely: (i) 
the hundi towards the purchase price 
of the property; (i) the agreement by 
the previous Owner tO cOnvey-the pro- 
perty; and (iii) a tax receipt in the name 
of the plaintiff’s father, they constitute 
‘documents of title’ within the meaning 
of section 58 of the Transfer of Property 
Act. Kandaswamit Mudaliar v. Palam 
Ammal*, holds that a usufructuary mort- 
gagee cannot by a mere assertion of his 
own or by a unilateral act on his part 
convert his possession of a moiety of 
the property as mortgagee into that of an 
absolute owner; he can do so only if he 
had purchased the entire equity of 
redemption from the mortgagor. Amina 
Bi v. Khamurinnisa* decides that the 
continuance in possession Of a mortgagee 
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after the period of redemption cannot: 
necessarily be adverse to that of the 
owner; the question is always a question. 
of animus or the intention of the parties. 
concerned. Kaliappa Nadar v. Amritavala- 
vandammal!, holds that once one of the 
methods of service contemplated by 
section 106 of the Transfer -of Property 
Act, namely, sending notice by post to the 
correct address of the tenant by the 
landlord is adopted a presumption follows. 
not merely with reference to section 27 
of the General Clauses Act, but also with. 
reference to section 114 Of the Evidence 
Act, that it had reached the addressee; 
the presumption is rebuttable and the 
tenant can show that he had actually no 
notice of the proceeding. Sambandam 
Chettiar v. St. Francis Xaviers Church3, 
eae out that under section 108 of the 

ransfer of Property Act, a lessee may, 
even after the determination of the lease, 
remove at any time while he is in posses- 
sion of the property leased, all things 
which he has attached to the earth; that 
though the right to remove the building. 
negatives the right to compensation, an 
option is given to the-lessor either to take 
the building on paying compensation 
or, if he is unwilling to pay compensation 
to allow the lessee to remove the build- 
ing. In Natarajan v. Rani Kannuthayi3, it is. 
held that under the Madras Estates 
(Abolition and Conversion into Ryotwari) 
Act, 1948, the compensation amount 
relating to buildings situate in an imparti- 
ble estate notified under the provisions. 
of the Act vesting injthe landholder under 
section 18 (4) of the Act would continue’ 
to retain the character which originally 
the estate which it represented had; that 
if there is no anomaly in a building situ-- 
ate outside the limits of the estate conti- 
nuing to have the character of imparti- 
bility there cannot be any anomaly 
simply because the building happens to 
be within the limits of an estate abolished. 
under the Act; that section 45 (6) of the: 
Act creates a fiction to the effect that the 
compensation amount should be divided 
as between the sharers as if the same 
belonged to the joint family consisting of 
them and a partition among them had 
taken place on the date of the notifi- 
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cation; that such a fiction has to be given 
full effect to and once it is done, certainly 
the share of the compensation amount in 
the hands of the principal landholder 
could not be held to continue to possess the 
character of impartibility; that the repeal 
of the Madras Impartible Estates Act, 
"1904, under section 66 of the Estates 
Abolition Act of 1948, does not deprive 
the buildings falling within the scope of 
section 18 (4) of the Estates Abolition 
Act, of their impartible character; and 
the only way of reconciling section 18 (1) 
and- section 18 (2) and section 3 + 
of the- Estates Abolition Act, is to hold 
that-the buildings as such do not vest 
in the Government under section 3 (b) 
and they vest in the Government only 
under section 18 (1) and section 18 (2). 


Valliammal v. Authorised Officer, makes it 
clear that the Tamil Nadu Land Reforms 
(Fixation of Ceiling on Land) Act of 
1961 is not intended to fix the ceiling 
with reference to the lands held by any 

erson at the time of the commencement 
of the Act alone but it also prohibits any 
person holding land in excess of the ceil- 
ing area On or after the commencement 
Ofthe Act; the Act is also neither intend- 
ed to nor in terms abrogates or prohibits 
inheritance subsequent to the commence- 
ment of the Act, but if the lands so 
inherited together with the lands already 
in the possession Of the person exceed 
the ceiling area a duty is cast on such 
person to submit a return to the Autho- 
rised Officer in the prescribed form; if 
the person happens to be a female she 
has to file the return inasmuch as section 
21 of the Act does not make any distinc- 
tion between inheritance by a male or a 
female; that the definition of stridhana 
land in section 3 (42) of the Act could 
not always govern the interpretation 
without reference to the context; and 
that in the context of sections 5, 7 and a1 
the properties inherited by females as 
stridhana property subsequent to the 
commencement of the Act are also entitled 
to the benefits of section 5 (4). Venkata- 
swami Naidu v. State of Madras*, expresses 
the view that the Ceiling on Land Act 
of 1961, in its defining section 3 (49) 
contemplates only a trust which is intend- 
ed for public purpose of a religious or 
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charitable or of an educational nature and 
if the main purpose was public purpose of 
a religious and, charitable nature the 
exemption granted under section 73 will 
equally apply. Krishnaswami Mudaliar v. 
Authorised Officer’, lays down that if the 
objection of a purchaser after the notified 
date has to be completely ignored the 
provision in section I ny requiring the 
objections to be received from the objec- 
tors and passing orders after hearing the 
objections would be meaningless; hence 
the Authorised Officer would be acting 
within his power if he allots the land 
transferred to a third party after the 
notified date for valuable consideration 
within the ceiling area of the person sub- 
mitting the return; that section 78 pro- 
vides for appeal against an order passed 
by the Authorised Officer under section 
10 (5) by the Government or by the 
person aggrieved by any such decision; 
and that the effect of section 10 (5) and 
section 78 is Obviously to protect the 
interests of persons interested in the land 
described in the draft statement made by 
the Authorised Officer. Kaltyaperumal ` 
Natar v. Authorised Officer*, points out 
that the’ direction in section 23 of the 
Ceiling on Land Act of 1961, 1s to the 
Authorised Officer, that for the purpose 
of fixing, for the first time, the ceiling. 
area of any person holding land on the 
date of the commencement of the Act 
in excess of 30 standard acres, he shall 
ignore any transfer, whether by sale or 
gift etc., effected on or after the notified 
date and before the date of the publica- 
tion of the final statement under section 
12 or section 14; that the section also does 
not say that the transfer by itself will 
be bad for any reason nor does it deal 
with the transferee’s rights; tht section 
23 cannot be read or understood as con- 
ferring power upon the Authorised 
Officer to take land which has not vested 
in the Government as provided under 
the provisions of the Act, particularly 
section 18 (3), and then distribute such 
land; thatthe approach to section23 should 
be from the standpoint of the main 
objective of the legislation, namely, 
fixing a ceiling and too much emphasis 
cannot be given to distribution; that the 


(To be continued) 
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position under section 34 as it is worded 
for the moment, may be anomalous and 
may even lead to difficult situations;. but 
that should not stand in the way of finding 
the true scope of section 23 and the 
Court is not entitled to fill up gaps in 
the section by visualising strange situa- 
tions. 


In Subbiah Nadar v. Nallaperumal Pillai}, 
it is pointed out that in view of sections 2 
(aa) and 2 (ce) of the Madras Cultiva- 
ting Tenants Protection Act, 1955, the 
lessee has to establish that he has con- 
tributed his own physical labour or that 
of the members of his family in the culti- 
vation of lands so as to become a culti- 
vating tenant as defined in the Act; the 
onus is on the lessee to prove that he is a 
cultivating tenant entitled to the benefits 
of the Act; sub-letting being one of the 
acts by which the tenant could not b 
himself cultivate the lands, that wi 
stand attracted by section 3 (2) (b); and 
the possession of the tenant of the demised 
oe even after the expiry of the 
ease period is entitled to protection. 
Munswamy v. Ramachandran*, decides 
that the word ‘person’ in section 4-A, (5) 
covers not only a landlord who was not 
entitled to resume possession under the 
section On the date the Madras Culti- 
vating Tenants Protection (Amendment) 
Act, 1966, came into force, but also a 
person who, not owning land on that 
date, nevertheless by purchase comes 
to own land thereafter; that the latter 
was not entitled to resume on the rele- 
vant date and by a subsequent change of 
circumstances, a purchaser could not 
clothe himself with the right to resume; 
that where a landlord did not suffer from 
the disability under section 4-A (4) 
but transferred a part of his holding to 
another the transferee not being a person 
entitled to resume on the relevant date 
could not be in a better position because 
of his purchase and this seems to be 
literally the effect of sub-section (5). 


Insoloency Law :— 

In the matter of Madras Bangalore 
Transport Co.3, expresses the view that 
where the moneys deposited with a com- 
pany by agents, employees and others as 
P E 
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security deposits to fulfill their obliga- 
tions were segregated and a separate 
ledger maintained, and there was absence 
of provision for payment of interest, and 
the agents’ commission account was kept 
separate, such deposit amounts constituted 
trust moneys in the hands of the company 
entitling the depositors to claim priority 
m payment of the same over the other 
creditors of the company in insolvency. 
Khadir v. Mahmoodunnissa Begum}, points 
out that even though there was no order 
revesting the properties in the insolvent 
after ‘an absolute discharge order was 
made, by reason of the long delay and 
maction of the Official Receiver and the 
creditors the properties of the insolvent 
would revest in the heirs of the insolvent 
and the contention that in the absence of 
any revestmg order the insolvent loges 
his title to the properties is untenable. 


Hindu Law and related legislation -— 


In Deivasigamani Udayar v., 
Ammal*, it is held that the mere fact 
that section 18 of the Hindu Adoptions 
and Maintenance Act does not make any 
provision for granting interim mainte. 
nance in a suit for maintenance cannot 
negative a claim for interim maintenance 
and the civil Court has Jurisdiction to 
grant such maintenance. Madras State 
Bhoodan Yagna Board v. Athithan®, makes 
it clear that the manager of a Hindu 
joint family has no power to make a 
gift of joint family property for a chari- 
table purpose; that the extent of the 
property gifted, whether it is reasonable 
or not cannot, therefore, arise for consi- 
deration and though under section 30 
of the Hindu Succession Act a member of 
a Hindu joint family can make a will of 
his interest in joint family property the 
principle of the section cannot be extend- 
ed to the case of a gift which is a transfer 
inter vivos and hence a gift by a manager 
of Hindu joint family property cannot 
be upheld by invoking the principle of 
section even to the extent of his 
interest in the property. Natarajan v, 
Rani Kannuthayit, holds’ that the pro- 
visions of the Madras Impartible Estates 
Act, 1904, make it absolutely clear that 
the said Act does not deal with the 
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jmpartible character of an estate at all 
but merely recognises the existence of the 
impartible character of the estates and 
on the basis of such recognition proceeds 
to make provisions for preserving the 
estates by imposing restraints on the 
power of alienation of the holders of the 
estates for the time being and providing 
for a right of maintenance in certain 
other persons. Meyyappa Chetiiar v, 
Shanmugham Chettiar*, ‘makes it clear 
that where some co-owners claim title. to 
a joint family property by ouster, they 
can succeed only by showing the parti- 
cular point of time at which they asserted 
hostile title to the property in themselves 
to the knowledge of the other co-owners 
and had been in enjoyment of the pro- 
perty thereafter in their own right for 
a period of 12 years and more. Kamudu 
Mudaliar v. Elammal*, expresses the view 
that when a family continues to be a 
joint family there is no reason why the 
purchase by a member at a revenue 
auction of a property: should be exclu- 
sively for himself and not for and on 
behalf of the family and though it is 
open to a member to acquire property in 
his Own name, the acquirer has to estab- 
lish that the money for the purchase did 
not come from the joint family funds‘but 
was his own. In Gopalan v. Commusstoner of 
H. R. & C. E.3 the Supreme Court points 
out that the origin of the temple, the 
manner in which its affairs are managed, 
the nature and extent of the gifts received 
by it, the rights exercised by devotees 
in regard to worship therein, the con- 
sciousness Of the manager and the devotees 
as to the public character of the temple 
are factors that go to establish whether a 
temple is public or private and the entire 
evidence, oral and documentary, has to 
be considered as a whole keeping in 
view the above principles. Chinnammal v. 
Commissioner of H. R. & C. E.4, lays down 
that when the origin of a temple is known 
as a private temple the clearest possible 
evidence is necessary to show conversion 
of that temple into a public temple; the 
main characteristic of a public temple is 
that it is intended for the use of the public 
or a section thereof; the mere fact that 
outsiders are allowed to worship in the 
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temple cannot necessarily mean thatthe 
temple was dedicated to.the public, as no 
Hindu will ever prohibit strangers from 
offering worship to the deity ‘enshrined 
in his private temple; in all such cases 
worship by outsiders is referable to the 
leave and license granted by the owner 
and cannot be indicative of any dedica- 
tion to the public; in the absence of an 
express dedication for the benefit of the 
public, user by the public as of right 
must be established and such user as of 
right is far different from the trustees 
being willing to welcome the public to 
come and worship in ‘the temple; and 
before a temple can come within the scope 
of the definition in section’ 6 (20) in the 
Madras Hindu Religious and Charitable 
Endowments Act, 1959, it must be 
shown, that it is a place of public reli- 
gious worship and ‘thas been dedicated for 
the benefit of the Hindu community or 
a section thereof or alternatively that it 
has been used as of right as a place of 
public religious worship by the Hindu 
community or a _ section thereof, 
Raghavachart v. Narayana Iyéngar}, states 
that Where an ancient temple had fallen 
on evil days and a new temple was built 
On a new site and the utsavar idol of the 
old temple was installed, the moolavar idol 
not being found, the old temple site 
cannot be regarded as having lost its 
sanctity by reason of the installation of 
its uisavar idol in the newly built temple 
in the sense that no attempt can lawfull 

be made to renovate the old temple; that 
the fact that the moolavar idol was still 
apparently embedded in the site of the 
old temple and existed there was suffici- 
ent enough to justify the attempt by the 
villagers to renovate the old temple at 
the old site; that where the deed of 
dedication showed the intention of the 
dedicator to dedicate property only to 
the deity at the old site and he expected 
the temple to be renovated, the endow- 
ment could lawfully be utilised therefor 
and the question whether the deity at 
its old site had ceased to exist at such site 
sO as tO incapacitate the villagers from 
renovating it cannot be left to the final 
decision of the Deputy Commissioner 
under section 67 of the Hindu Reli- 
gious and Charitable Endowments Act. 
Seshan v. Venkataramanaswamy?, points 
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out that the production of a registered 
document effecting a transfer of property 
for pious and religious purposes is prima 
fac evidence of dedication and the onus 
lies on the party setting up the deed to 
be nominal to prove the fact. Dr. 
H. T. Veera Reddi v. Kistamma', decides 
that the Hindu Marriage Act is a special 
Act which has provided a special forum 
for the purpose of dealing with matri- 
monial causes and for payment of main- 
tenance pendente lite; that a petition for 
restitution of conjugal rights is of wide 
amplitude wherein the defence that can 
be put forth in a suit for maintenance and 
the question whether maintenance is to 


be granted or not can be agitated more- 


effectively and bindingly upon the 
parties; that a decision in such a peti- 
tion will be a judgment in rem; that 
in view of the special jurisdiction 
conferred on the Special Court under 
the Act and in view of a judgment 
rendered by it being a judgment in rem, 
any prayer for a decision on the right to 
get maintenance in an ordinary civil 
Court will have no effect in the face of 
the decision rendered bythe Court 
acting under the Act; that the Court 
regulates proceedings under the Hindu 
Marriage, Act by the Code of . Civil 
Procedure and, if necessary, it will have 
recourse to its inherent powers under 
section 151 of the Code on principles 
which are well-established; that the facts 
that a suit for maintenance had been 
filed by the wife against the husband in 
a civil Court prior in point of time to the 
petition for restitution of conjugal rights 
filed by the husband under the Hindu 
Marriage Act is no reason to refuse a 
prayer for an injunction to stay proceed- 
ings in the civil suit; and the fact that 
the Court which has‘ to respect the 
injunction order issued by the Court 
under the Hindu Marriage Act is under 
the jurisdiction of another High Court 
cannot curtail the powers of the issuing 
Court under section 151 of the Civil 
Procedure Code. Rama Rao v. Krishnamani 
Ammal®, expresses the view that clauses 
(1)"and (2) of section 9 of the Hindu 
Marriage. Act have to be read together, 
and so read, it becomes clear that its 
is incumbent ‘upon the party applying 
for restitution of conjugal rights to prove 
1. (1973) 1 M.L.J. 300. 
2. (1973) 1 M.L. J. 203. 
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that the other party has, without reason" 
able excuse, withdrawn from the appli- 
cant’s society. Thanthoni Naicker v. 
Kuppammalt, states that all the persons 
coming within a particular entry in 
Class II of the Schedule to the Hindu 
Succession Act take the property equally 
as between themselves; that under section 
1r Of the Act the property shall be 
divided between the heirs specified in 
the entry so that they share equally; and 
that the expression “they share equally” 
will refer to the individual heirs and not 
to any particular group of heirs consti- 
tuting as One unit. Santhakumari v. 
Natarajan*, makes it clear that whatever 
was the position prior to the passing of 
the Hindu Minority and Guardianship 
Act, after the passing of that Act, the 
statutory position is that ordinarily the 
custody of a, minor child below the 
age Of 5 years should be with the mother 
in preference to the father; that after 
~the passing of the Act, the question as to 
who the natural guardian is has to be 
determined as per provisions of the Act 
and not according to the|Hindu Law before 
it was codified; and that unléss there is 
something against the mother she should 
be in custody of the minor child if the 
child is below five years of age, 


Evidence :— 


In Kuppuramulu v. Varadarajulu’, it is 
pointed out that oral evidence varying 
the terms of a written contract, for 
instance a promissory note is not admis- 
sible. Ramachandra Gowder v. Nanjappa‘ 
states that under section 110 of the 
Evidence Act, when the question is 
whether any person is owner of any- 
thing of which he is shown to be in 
possession, the burden of proving that 
he is not the owner is on the person 
who affirms that he is not the owner. 
Balasubramania  Nadaloar vy. Sarabofi 
Goundar®, lays down that a tenant, in 
Order to claim title in himself, must 
first ‘establish that he had surrendered 
the tenancy’ to the landlord and that 
without establishing the fact of sur- 
render it is not Open to the tenant to 
deny the title of the landlord and claim 
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an adverse title from the mere fact of 
his continuing in possession. 
Limitation:— 

In James v. Ponniah*, its pointed out that 
in the absence of any specific exclusion, 
sections 4 to 24 Of the Limitation Act 
shall apply to applications and appeals 
under a special law unless there is any 
provision in the special enactment repug- 
nant to such application. Ramavel v. 
Pandyan Automobiles Pvt. Lid.*, holds that 
in order to give a fresh start of limita- 
tion under the Limitation Act the pay- 
ment should have been acknowledged 
by the person making the payment; if 
the payment towards the debt was made 
by the debtor himself, the writing requir- 
ed is the writing of the debtor; but if the 
payment is made through an ‘authorised 
agent the acknowledgment in writing 
must be by the agent who actually paid 
the amount towards the debt; and the 
conditions laid down in the section will 
have to be strictly complied with and 
there is nO question of its extension to 
any other gategory of acknowledgment. 
Dhanalakshmi Ammal v. Ramaswamy Pillai,? 
states that under the provisions''of the 
Limitation Act of 1963, for an execution 
petition time begins to run only from 
the date of the decree and when execu- 
tion petition is not filed within 12 years 
therefrom the petition clearly gets barred. 
Rajamani Ammal v. Bhoorasami Padayachi‘, 
points out that a document vitiated by 
undue influence is only voidable and not 
void ab initio; that if a release deed were 
held voidable the document has to be set 
aside within a period of three years under 
section 59 of the Limitation Act and a 
mere suit for declaration that the instru- 
ment is void and ineffective will not lie 3 
and in cases where instrument is 
voidable at the instance of a party, a 
suit to set aside or cancel the document 
must be filed within three years from the 
date of the document. M. H. Moideen 
Madan v. M. I. Sahib Madani’, lays down 
that the suit .contemplated both by 
Article 11-A of the Limitation Act of 
1908, (Cf., Article 98 of the Limitation 


Act of 1963) and Order 21, rule 103, 
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of the Code of Civil Procedure, must be 
one for the establishment of the right 
which the plaintiff claims to present 
possession and that possession must relate 
to the property which was dealt with by 
the Court’s order under Order 21, 
rule g8 or rule 101, Code of Civil 
Procedure; that the rationale behind 
the provisions is that once the question 
has been agitated and decided on investi- 
gation by the executing Court, that 
decision should be final unless a suit 
has been filed as contemplated by Order 
a1, rule 103 subject to the limitation 
prescribed in Article 11-A of the Limita- 
tion Act, 1908; and the result is that the 
right sought to be agitated and enforced 
must be identical. Ameeran Sahib v. 
Somanatha Nadar1, expresses the view 
that where a defendant has proved ‘that 
notice has’ not been duly served inas- 
muchas the plaint copy was not sent 
with the ‘notice, a petition filed by him 
immediately after he came to know of 
the passing of an ex parte decree against 
him is in time within Article 123 of the 
Limitation Act and the ex parte decree 
is liable to be set aside. 


Civil Procedure Code:— 


In Velappa. Goundar v. Nachimuthu 
Goundar®, it is held that where a reference 
made to the Court is one under section 
go of the Land Acquisition Act, for, 
apportioning the compensation amount, 
when the same was disputed by the 
various parties, the order passed under 
such a reference is a decree within the 
definition of the term in section 2 (2) 
of the Civil Procedure Code and an appeal 
lies to the proper forum. KXandasam 
Mudaliar,v. Ranganathan® states that the 
test for applicability of section 10 is to 
see whether the final decision in the 
previous suit would. operate as res 
judicata in the subsequent suit and it is 
not necessary that the subject-matter and 
cause of action in the two suits should be 
identical. Srinivasam Pillai v. Chellakumara 
Gounder‘, expresses the view that an-order 
of the Court staying a subsequently filed 
suit would be justified where the main 
question that had to be decided was 
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whether a person was tenant or trespasser 
and the question was pending in the 
appeal against the decision in the earlier 
suit. Dr. H. T. Veera Reddi v. Kistamma!, 
points Out that the issue of maintenance 
for the wife in a petition for restitution 
of conjugal rights by the husband is not 
directly and substantially in issue in the 
suit for maintenance brought earlier 
by the wife in another Court and as such 
there is no scope for invoking section 10. 
Rangaswamy Reddiar v. Jayalakshmi Ammal?, 
holds that, where an agreement made 
subsequent to a suit and prior to the 
decree therein was merely an under- 
standing that the decree passed should 
not be executed, such an agreement can 
well be pleaded in bar of execution as it 
relates to the execution of the decree and 
is within the purview of section 4.7. 
Arumugha Thevar v. Palanianmal3, lays 
down that a receiver appointed in 
execution under section 51 of the Code 
will be entitled to all the powers under 
Order 40, rule 1 of the Code and the 
administration of the estate by him will 
be governed by the provisions of Order 
40 and by the principles which apply to 
a receiver appointed in ordinary suits and 
proceedings other than execution proceed- 
ings; the receiver does not for all pur- 
poses step into the shoes of the judgment- 
debtor or act as a representative of the 
decree-holder but he acts merely as an 
officer of Court and the fruits of the 
litigation realised by the receiver are 
subject to the control and supervision 
by the Court which appointed the 
receiver. Veerappa Chettiar v. Palaniappa 
Chettiar’, states that in order to apply 
section 63 the same property of the 
judgment-debtor should have been 
attached by decree-holders in more than 
one Court; where an auction-purchaser 
purchased the property in execution 
proceedings and such sale has become 
absolute, the property shall be deemed 
to have vested in the purchaser under 
section 65.0f the Code from the date when 
the prop was sold and not from the 
date when the sale became absolute; and 
the attachment of the property, there- 
fore, subsequent to the sale in execution 
by the decree-holder does not confer any 
$e 
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right on him. Angu Pillai v. Kasi- 
otswanaiha Chettiar1, decides that the 
right of a judgment-debtor in the pro- 
perty concerned is, on the date of the 
attachment, qualified by the obligation 
incurred by him under an earlier cons 
tract to sell and the attaching creditor 
cannot ignore that obligation and pro- 
ceed to bring the property to sale as if 
it remained the absolute property of the 
judgment-debtor and if the attachment 
was followed by a Court sale and the 
purchaser at such sale had no notice of 
the obligation he may get a good title 
and the promisee under the private con- 
tract would be left to seek his remedy 
against the promisor, Veerappa Chettiar v. 
Palaniappa Chettiar?, points out that sec- 
tion 73 stands by itself and relates to 
distribution of assets, whether the pro- 
perty had been attached or not; that 
for the application of the section the 
property need not be attached but an 
application for the execution of the 
decree should have been taken in the 
Court which received and held the 
assets; that the section cannot be read 
as enabling all decree-holders who have 
taken execution applications in different 
Courts to claim rateable distribution of 
assets received and held in one Court; 
and for section 73 to apply (i) the decree- 
holder claiming rateable distribution 
should have applied for execution 
of his decree to the appropriate Court, 
(it) such application should have been 
made prior.to the receipt of assets by the 
Court, (tii) the assets of which rateable 
distribution is claimed must be assets 
held by the Court, (iv) the decree-holder 
should be the holder of a decree for the 
payment of money, and (v) such a decree 
should have been obtained against the 
same judgment-debtor. Muthammal v., 
Jagadeesa Mudaliar®, lays down that 
unless an appeal is specifically provided 
for from an order the only remedy is 
by way of revision. Karunanidhi v. 
Renganathan Chettiar‘, states that the 
jurisdiction of the High Court under 
section 115 of the Code is limited; such 
power cannot be used for the purpose 
of correcting errors of law or of. fact 
except where the matter involves jurisdic- 
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tion and illegal exercise thereof by the 


Courts below and the exercise of 
discretion in granting a temporary 
injunction cannot be questioned in 


revision. Nesamma . Nadachi v. Paul 
Nadar?, expresses. the view .that in 
a revision under section 119 a mere 
question of law can in no sense be 
regarded as one involving jurisdiction. 
Kesavan v. Vincent Pillai®, holds that,where 
though the two Courts below had held 
that there was wilful default yet 
the revision, Court under section 25 of 
the Madras Buildings (Lease and Rent 
Control) Act had reversed: the finding of 
fact without any valid ground, it is a 
clear: case where that Court has acted 
illegally and it is the duty of the High- 
Court undér section 115 to correct such 
illegality. Madhava Krishnan v. Thanga- 
perumal?, points out that an adjudication 
between the parties which conclusively 
determined the rights of parties in 
respect of the extent of liabilities by 
ascertaining and détermining the exact 
amount payable by one party to the 
other must be considered as an order 
enforceable and executable as a decree 
and an appeal alone will lie against th- 
order and not a revision. Dorairaj v. 
Viswanatha Rupa. & Cot. makes it clear 
that the inherent jurisdiction of the 
Court under scction 151 cannot be 
resorted to when the aggrieved party 
has got a specific remedy available at 
law and where the proceeding by which 
the validity of certain orders . passcd 
by the Court after a certain date is 
challenged is not a collateral proceeding 
in which the appellant can call upon the 
Court to ignore the same but a direct 
ee under section 151, to chal- 
enge those orders and to have the appel- 
lant’s position restored to that which ‘he 
Occupied before that date, an appli- 
cation under section 151 is incompetent. 
Subbiah Devandran v. Kasamuthu Konar’, 
holds that the Court has ample powers 
tO grant extension of time even if a 
petition is filed subsequent to. the expiry 
of the stipulated period, but nevertheless 
it is purely in the discretion of the Court 
to decide whether to grant such an 
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extension. Parameswaran Tampi v. 
Mahadevan Pillai}, states that from the 
circumstance that the summons was 
refused, knowledge of the suit in which 
the summons was refused cannot be 
presumed; that smce the summons was 
not duly served on the defendant in 
accordance with law and the procedure 
under Order 5, rule 17 had not been 
followed the defendant was entitled to 
have the ex parte decree passed against him 
set aside. Govind Chetiy v. Chinnappa 
Udayar®, decides that, where in a suit 
for recovery of money an amendment of 
the plaint was sought based on facts set 
put already in the plaint, such amend- 
ment may be allowed. Sattiapal v. 
Pandiyan Brick Works®, makes it clear that 
to determine whether a plea in the 
written statement is a set-off or a mere 
defence, one has to consider the entire 
plea and not merely a particular portion 
of the plea; that the plea of the defendant 
would amount to a set-off only if the 
plaint claim as well as the claim in the 
written statement could stand together, 
in other words, only when the plaintiff 
was entitled to recover the suit claim the 
question of set-off would arise; if, on the 
plea taken by the d:fendant, the suit 
claim itself was to be negatived on the 
defendant establishing the plea, then 
there would be no question of set-off. 
S. S. Harbhagwandas v. Indian Bank Ltd.‘ - 
holds that the object of Order 8-A of 
the Code is to prevent the same ques- 
tion being tried twice over, where there 
is a substantial question common as 
between the plaintiff and the defendant 
in the action and as between the plain- 
tiff and a third person; that in such a 
case the third person is impleaded as a 
party to the proceedings so as to bind him 
by the decision on the question that is 
raised; that if the decision on the claim 
by the plaintiff is likely to be unduly 
prolonged and thereby there would be 
considerable delay in the plaintiff obtain- 
ing relief the Court would be hesitant 
to implead third parties as parties to the 
suit; that the provisions of Order 8-A 
are’ based on rules relating to third party 
procedure embodied in Order. 5-A of the 
Madras High Court Original Side Rules 
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and their object is to avoid multiplicity ‘ 


of suits and the possibility of conflicting 
decisions being rendered with reference 
to the same subject-matter in different 
suits; that before granting permission for 
impleading third parties as parties to 
the suit, the interests of the plaintiff 
should be taken note of; that while the 
Court will not be justified in refusing 
to give leave to implead third parties 
as: parties to the suit merely on the 
ground that the plaintiff will be incon- 
venienced thereby, at the same time, if, 
by umpleading third parties the plaintiff 
is considerably prejudiced or delaye1 
in his relief unduly the Court will not 
resort to third party procedure. Siva- 
sankara Pillat v. Ponnuswamy Nadar! 
points out that Order 26, rule 17 of 
the Gode does not generally attract the 
entire provisions of Order 18 rvlating 
to examination of witnesses to the pro- 
ceedings before a Commissioner; that 
it Only makes the provisions applicable 
to “the person required, to give evidence” 
and for purposes of the Rule the Commis- 
sioner shall be deemed to be a civil 
Court; and that the Commissioner has 
not been made a Judge for the purposes 
of examining the witnesses, and the dutics 
of the Judge under rules 5 and 6 of 
Order 18> are not attracted under 
Order 26, rule 17. Nagoor Rowther v, 
Abdul Rahim?, makes it clear that symboli- 
cal possession is given only in cases where 
the party in actual possession is entitled 
to remain in such possession as in the 
case Of delivery under Order 21, 1Uule 
g6 of the Code, and should not be con- 
founded with cases where a party is 
entitled to actual possession but obtains 
Only what is called a paper delivery. 
Stvatht Ammal v. Arulayee Ammal3, expresses 
the view that Order 21, rule 72 of the 
Code and rule 199, Civil Rules of 
Practice safeguard the interests of the 
judgment-debtor; that the Court itself 
is bound to consider the facts of the case 
and grant permission to the decree- 
holder to bid or purchase the property; 
that in doing so, the Court will have to 
be satisfied that unless permission is 
granted to the decree-holder an advant- 
ageous sale cannot otherwise be had; 
that conditions that are not laid down 
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in the Civil Procedure Code of in the 
Civil Rules of Practice cannot be 
insisted upon when the requirements of 
the law satisfied; that where after exer- 
cising caution and satisfying itself that 
it would be advantageous to the judg- 
ment-debtor to grant permission to the 
decree-holder to bid and ‘set-off such 
permission is granted, a sale should not 
be found to be illegal merely because the 
decree-holder had been given permission 
to bid and set-off on the first occasion 
itself; that where there were no bidders 
on the first occasion and leave was given 
on the second occasion after taking into 
account the adequacy of the upset price 
fixed and after giving notice to the 
judgment-debtor and hearing him there 
is in law nothing illegal in granting leave 
to the decree-holder to bid and set-off; 
and thatwhere the bid was ordered to be ` 
begun at Rs. 10,000 which was the value 
given by the judgment-debtor in the 
execution petition but the property was 
soldwith the upset price fixcd at Rs, 8000 
and the property was knocked down at 
that price in favour of the decree-holder 
and the upset price had been reduced to 
Rs. 8,000 without notice to the judgment- 
debtor the sale cannot stand. Soma 
Veerappa v. Muthurasappa}, lays down that 
what passes to the purchaser of shares in 
a company at a Court sale is the bene- 
ficial interest in the shares sold, and 
that interest passes even though the 
company has discretion to recognise the 
purchaser as a shareholder or not; and, 
there is nothing in Order 21, rule 79 to 
indicate that the title of the auction. 
purchaser to the shares purchased by him 
will stand. perfected only after the 
recognition Of the transfer and registra- 
tion of the same by the company, 
Sundaram Chettiar v. Mangai Achi®, decides 
that in execution of a mortgage decree 
the Court while exercising its jurisdiction 
under the first proviso to Order 21, 
rule 90 of the Code need not Invariably 
and in all cases call for the security or 
deposit for the totality of the amount in 
the sale warrant; that when the value of 
the hypotheca as ascertained by the 
Gourt is sufficiently high and the price 
secured in the public sale is considerably 
low, the Court in the exercise of its 
discretion is not precluded from relaxing 
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the rigidity of the call for security or 
deposit for the entire amount shown in 
the sale warrant or that realised by the 
sale; that the scope for .the exercise of 
such discretion is not ruled out because 
of the saving element provided in the 
second proviso; that in view of the terms 
of the second proviso in the case of a 
mortgage decree the Court can easily 
find out the extent of the anticipated 
deficit, and in case it finds on inquiry the 
limits of such a deficit it can quantify the 
same and call upon the judgment- 
debtor to furnish security for the amount 
or deposit the same to cover the 
apprehended loss; that when the Court 
ig satisfied that the value of: the 
hypotheca is high and the justice of the 
case required that the security or deposit 
need not be called for, then it would be in 
order to dispense with the same entirely 
or after enquiry quantify the anticipated 
loss and call for security for such a reckon- 
ed amount. Muthuswamy v. Venugopalan} 
states that if a decree is joimt against 
several defendants and if the decree has 
become final so far as one defendant is 
concerned on account of abatement on 
his death, the appeal by the other defen- 
dants should reasonably be held to be 
not maintainable because the success of 
the. appeal would lead to the Court 
coming to a decision which would be 
inconsistent with the decision between 
the deceased appellant and the respon- 
dent and that would lead to the Court 
passing a decree contrary to a decree 
which has already become final in res- 
pect of the same subject-matter between 
the deceased appellant and the respon- 
dent; and that where a decree was a 
joint decree against two defendants with 
regard to the main reliefs, one relating 
to injunction and the other relating to 
damages, and the liability of the defen- 
dants was not apportioned, and pend- 
ing at peal by both of them one of them 
died and the appeal had abated and the 
decree had become final in regard to 
that defendant and the plaintiff, the 
appeal even by the surviving defendant 
cannot be proceeded with. Petha 
Padayachi v. Ramalinga Padayachi*, makes 
it clear that normally negligence in order 
to be a ground for the avoidance of a 
decree must be of such a nature as to 
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justify the inference that the minor’s 
interests were not at all protected and 
therefore he was not properly represented; 
that négligence must not be merely 
such as might innocently be committed 
even by a reasonable person taking the 
ordinary precautions which the guardian 
would have taken in his own case; and that 
where the negligence is sO gross as to 
amount to a clear violation of the duty 
cast upon the guardian although ' not 
brought to the notice of the Court at 
the time, the decree can be avoided. 
Muthammal v. Fagadeesa Mudaltar+, expres- 
ses the view that refusal of leave to sue 
in forma pauperis is but an order not having 
the force of a decree and merely because 
while declining leave the Court gave time, 
that would not have the effect of con- 
verting the application for leave to sue 
in forma pauperis into one of an order on 
a plaint, so as to consider it as a case of 
an order rejecting ‘the plaint. Vadivel 
Mudaliar v. Pachanna Goundar*, states that 
in the matter of granting temporary 
injunction the Court must take mto consi- 
deration the affidavits and the relevant 
documents and a mere reference to the 
same in the judgment is no good but there 
must be some discussion about them 
before any conclusion is arrived at. 
Dr. H. T. Veera Reddi v. Kistamma’, states 
that the Court has power both under 
Order 39, rules 1 and 2 and section 151 
of the Code to grant an injunction restrai- 
ning a party in a DoE before it 
from proceeding with a suit fled in a 
different Court, and, in the interests of 
justice, to avert abuse of the process of 
Court an injunction can be granted by 
the Court apart from its powers under 
Order 39, rules 1 and 2 under section 151, 
Karunanidhi v. Ranganathan Chettiart, lays 
down that in granting a temporary 
injunction the Courts must use their 
judicial discretion; it, is absolutely 
unnecessary to discuss the evidence : on 
record elaborately but there must be 
a prima facie ground which has to be 
made out by the party. seeking the 
injunction and the burden is not upon 
the person who objects to such grant. 
Mangai Achi v. Asokan®, points out that 
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there is nothing in Order 39, rule 4 
which interdicts an appeal being pre- 


ferred against an order of ex parie injunc- 
tion under Order 43, rule 1 (r). 
Rajappan v. Natesan1, expresses the view 
that in the absence of a finding by the 
appellate Court that without the help 
of the evidence tendered in the appellate 
Court it could not pronounce a satis- 
factory judgment on the evidence avail- 
able and there is’no substantial cause, 
the reception of the additional evidence 
has to be considered under Order 41, 
rule 27 (1) (b) of the Code and not 
under rule 27 (1) (c); that reception of 
additional evidence in appeal will not 
justify an order of remand; and the 
appellate Court will have to keep the 
appeal on file and dispose it of, after 
taking. the additional evidence either 
itself or directing the trial Court to take 
additional evidence under Order 41, 
rule 28 of the Code. Peria Swamiyar v. 
Arudesom Panchayat®, holds that by 
reason Of Order 42, rule 1 of the Code, 
Order 41, rule 33 applies to second 
appeals; that the discretion conferred 
by rule 33 is very wide but as the power 
is in derogation of the general principle 
that a party cannot avoid a decree 
against him without filing an appeal or 
cross-Objection, it must be exercised with 
due care and caution; that where a 
decree was prayed for against four persons 
but was granted against one of them 
alone and the judement-debtor filed 
an appeal against the plaintif only 
leaving Out the other parties and the 
decree was substantially confirmed by the 
appellate Court, whereupon the judg- 
ment-debtor filed a second appeal against 
the party to the High Court, the provi- 
sions Of Order 41, rule 33 can be 
invoked and all the parties broughi 
before the Court, so that in case the 
appellant got rid of his liability under 
the decree, the plaintiff in the cir- 
cumstances of the case, should not go 
remediless and a proper decree could be 
passed in favour of the plaintiff against 
others whom the Court considers liable, 
Kolandaswami Goundar v. K. M. Chandran}, 
states that Order 47, rule 1 of the Code 
is wide enough and definitely an aggrie- 
ved party has the right to have a peti- 
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tion for reviewing the order passed by 
the Court below; and that where the 
Advocate had taken the mistake on 
himself (that he had noted the date 
wrongly with the result that the case was 
called and dismissed) it is but fair that 
the party should not be made to suffer 
because of some mistake that had occur- 
red in noting down the date mentioned 
in the order: Valliammal v. Authorised 
Officer!, expresses the view that a mistake 
Or error within the meaning of the pro- 
vision in Order 47, rule 1 of the Code 
ig not confined to mistake or error of 
facts and even on a mistake or error of 
Jaw, if apparent on the face of the record, ` 
an order is liable to be reviewed. 


Penal Code: 


In K.M. Thomas, In re?. it is pointed out 
that the legal conception of insanity 
differs considerably from the medical 
conception Of insanity and in order to 
escape the charge the accused must show 
that he was of unsound mind at the time 
he committed the act and not merely 
before or after the act and that, as a 
result of unsoundness of mind, he was 
incapable of knowing the nature of the 
act or that he was doing what was either 
wrong Or contrary to law; that insanity 
to absolve a person from all criminal 
responsibilities must have affected his 
cognitive faculties and not merely his 
emotion or will leaving his cognitive 
faculties substantially unimpaired, that 
any mental aberration short of complete 
damage to the cognitive faculties will not 
constitute an excuse under the Penal 
Code; that the fact that his behaviour 
was queer, that his mental ailment had 
rendered his intellect weak or that he 
was liable to recurring fits of insanity at 
short intervals will not do; that where 
yevious insanity is proved the Court 
to weigh all the circumstances care- 
fully before coming to a conclusion as to 
whether the accused did or did not 
at the time of the commission of the 
offence know that he had committed a 
crime; the Court will consider whether 
he had any motive to commit the offence, 
whether the act was accompanied by 
manifestations of unnatural and fiendish 
brutality, whether the act was committed 
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Openly: or in ‘a manner which showed ‘a 
desire to. concealment, whether he showed 
consciousness Of his guilt by acts: like 
running away from the scene, whether 
he-made efforts to avoid detection by 
destroying evidence of the. crime: by 
concealing the weapon; of -attack or 
the body of his victim and whether he 
offered false éxcuses and made ` false 
statements when‘ arrested; that it will, 
however be unwise for the Court to 
infer insanity solely by'relying upon one 
or more of such circumstances:particularly 
when they are compatible with acts of 
revenge. Sreerangayee, In ret, states that 
where the confessional statement of an 
accused was in conformity with the 
medical opinion and the commission of 
the-offence was admitted, no justification 
for the offence on the ground of.poverty 
can ‘be accepted; poverty. cannot justify 
commiission of grave offences though the 
harrowing circumstances in which ‘the 
offence was. committed may be relevant 
in awarding of sentence: ” Pandurangam, 
In re*, decides that when an accused 
obtains an Tncomé-tax cleararice ` certi- 
ficate fromi the Income-tax Officer ‘by 
filing before him a falsé affidavit’ he comi- 
mits an offence under section 420, 
Penal Code,. i.z., cheating “and dis- 
honestly inducing e of property, 


Criminal Procedure Code: 


In - Indian Rennes V. Chief Halip 
Magisirate®, the Gourt points ‘out that the 
Criminal Procedure Code, is not. con- 
cerned with: the per sonality of the person 
who lays the first information report and 
it is only concerned with the quality of 
the information and the provisions of 
the Code provide ample safeguards for a 
fair investigation to be carried. on. 

Sethurathinam Pillai v.: Barbara‘, expresses 
the view that the essential.: condition 
requisite for claiming maintenance and 
continuing ‘to claim maintenance, by a 
wife is to maintain her.status as the-wife; 

that when-once a competent civil ‘Court 
has declared that there was no marriage 
between the , concerned parties their 
relationship as husband aa wife, if any, 
was severed by that decision and from 
the date of that judgment, ac Ad to the 
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decision in appeal, she ceased to be the 
wife; hence during such period an order 
of maintenance passed under section 488, 
Criminal Procedure Code, could not be 
enforced. Krishnammal v. Mahadeva Iyer}, 
lays down that a civil Court has no 
jurisdiction te set aside or vary an order 
passed by the Criminal Court under 
section 488, though once a competent 
civil Court gives a-decision upon the 
liability for maintenance or the.quantum 
thereof, the criminal .Court is statutorily 
bound under section 489 (2) to cancel or 
vary its Own Order in accordance with 
the decision of the civil Court. Abdul 
Hadi v. Maju Bi*; makes it clear that 
the object of section 522 of the Criminal 
Procedure Code, is to: prevent any person 
gaining wrongful possession of land by 
his-own unlawful ånd forcible acts. ` 
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1] | NOTES OF RECENT CASES 


Ramaprasada Rao, J. 
C.R. Parthasarathy v, 
The Accommodation 

Controller, Madras-2. 


3rd September, 1973. 
W.P. No. 2899 of 1971. 


Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960), section 29—Applica- 
tion by landlord for release of premises— 
Landlord possessing other houses—Land- 
lord choosing the particular premises for own 
occupation—Government’s refusal to release on 
the ground that landlord can choose any 
one of his other houses— Validity. : 


In an application by the lanalord under 
Act (XVIII of 1960) for the release of 
his premises, the Government refused and 
added that the landlord had ten other 
houses, he might as well choose one 
amurgst them and his choice of the pre- 
sent house was not bona fides. ‘The land- 
lord challenged the validity of the order. 


Held: As the law was clear that it was the 
landlord or landlady who had the voice 
and the choice to make in the matter of 
choosing one of his or her many houses, 
the Government had no part to play in 
that field of activity which was exclusive- 
ly that of the landlord. 


N. S. Raghavan, for the Petitioner. 


S. Ramalingam, Assistant Government 
Pleader for Respondents 1 and 2. 


S.J. Petition allowed. 


Kailasam, 7, 
The Chidambaram, Labhai 
Street Mosque v, 
Dr. S. Chakravarthi, 


6th Sepiember, 1973. 
C.R.P. No. 1831 of 1972. 


Madras Buildings (Lease and Rent Control) 
Act (XVII of 1960), section 10, 
General Clauses Act (X of 1897), sec- 
tion 27—Petttion for eviction— Termination 
| Oi aN sent by registered post— 
turned with postal enxdorsements—Servdice of 
notice— Whether cvalid—Presumption. 


The burden of disproving the service of 
notice, which is relied upon by the land- 
lord in view of the presumption under 
section 27 of the General Clauses Act, is 
on the tenant. Unaer section 114 of the 
Evidence Act, it is entirely within the 
discretion of the Court to accept the postal 
endorsements. It is open to the tenant 
to examine the postman, prove the en- 
dorsements made by him and establish 
that the notice was not served. The ques- 
tion whether the tenant has disproved the 
service of notice on him is one of fact. 


The words “unless the contrary is proved” 
used in section 27 of the General Clauses 
Act, indicate that the tenant is at liberty 
to prove that the service was not effected 
at the time at which it would be delivered 
in the orainary course of post. 


C. L. Vijayaraghavan, for Petitioner. 


B. Lakshminarayana 
dent. 


S.J. 


Reddy, tor Respon- 


Finding called for. 


Ismail, and 
Natarajan, FF. 


C.P. Venkatarama Iyer v. 
M/s. Kasi and Sethu. 


24th September, 1973. 
Appeal No. 341 of 1973. 


Tamil Nadu Agriculturists Relief Act (IV of 
1938) , section 10 (2) (#), 8—Suit cn a promis- 
sory note—Sale of house property—Verdee 
executing pronote foi balance of constderation— 
Rate of interesi—Vendee claiming to be agricul- 
turist—Whether entitled to the benefits of the 
Madras Act IV of 1938. 


V, the purchaser of a house property on 
9th July, 1971 executed a promissory 
note to the vendor for the balance of 
consideration. ‘The vendor filed a suit 
for the recovery of the money. V claim- 
ed that he was entitled to the benefits of 
Madras Act(IV of1938) ana that he would 
pay interest only at the rate of 6f per cent. 
On the question whether he would be 
entitled to the benefits as claimed by 
him, 

Held: V was not entitled to any relief by 
way of reduction of the rate of interest 
in view of the fact that the operation of 
section, o which alone applied to the debt 
in question as having been incurred prior 
to Ist March, 1972 had been excluded 
from the operation of section 10 (2) (ŝi) 
of the Act even after its amendment by 
Tamil Nadu Act (VIII of 1973). 


G. Fagadeesa Iyer, for Appellant. 
S. Srinivasan, for Respondent. 
S.J. ——-—= Appeal dismissed, 


Somasundaram, J. 
Thiagarajan v. 
P. Ganesan. 
22nd October, 1973. 
Cr.R.C, No. 878 of 1973. 
Cr.R.P. No. 867 of 1973. 


Tamil Nadu Hindu Religious and Charitable 
Endowments Act (XIX of 1951), section 101— 
Appointment of Trustees—Temple—Applica- 
tion by Trustees for taking delivery of temple— 
Certrificate under section 101 whether necessary. 


Certificate under section 101 of the Hindu 
Religious and Charitable Endowments 
Act is not necessary for effecting delivery 
of the temple and its records. 


2 


Subramanta Gounder v. Kandaswamt, (1964) 
2 M.L.J. 298, followed. 


Thiagarajan, for Appellant. 
V. Venkataraman for Respondent. 
S.J. Cr.R.C. dismissed. 





N. S. Ramaswami, F. 
V. Sankara Ayyar v. 
Sandana Muthiriar. 


13th November, 1973. 
C.R.P. No. 1372 of 1973. 


Tamil Nadu Culttoating Tenants Arrears of 
Rent (Relief) Act (XXI of 19/2), section 3 (1) 
(c)—Annual rent—Depostt by tenant—Correct 
valus assessed as more by lower appellate 
Court—Difference not deposited within time 
provided by Act—Extenston of time granted by 
Court—Whether valid—Court has no 
jurisdiction. 

Under section 3 (1) (c) of Act (XXI of 
1972), not only, the original deposit but 
also the difference in the value as found 
by the Court has to be deposited by the 
tenant within the time allowed. 11th 
February, 1973 was the last date by which, 
in the instant case, the tenant should 
have made the deposit. The Court 
below extended the time and the tenant 
made the deposit only in May, 1973. On 
the validity of this extension of time, 


Held: Following the view of the learned 
Judge in C.R.P. No. 1371 of 1973 (Kasturi 
Ammal v. Pernmal Naicker) that the provi- 
sions of the Act would not enable a Court 
to grant further time to the tenant to pay 
the arrears beyond the stipulated date, 
the Civil Revision Petition was allowed. 


R. Alagar, for Petitioner. 
V. S. Ramakrishaan, for Respondent. 
S.J. Petition allowed, 


Katlasam and 
N. S. Ramaswami, FF. 
V. S. Palanikamar v. 
The Revenue Divisional 
Officer, Tirunelveli 
District. 
grd September, 1973. 
W.A. No. 518 of 1969. 


Madras Proprietary Estates Village 
Ser ice and the Madras Hereditary Village 
Offices (Repeal) Act (XX of 1968), section 2 
(2) (1i)—Appointment of Karnam— Temporary 

asis—Writ Petition against appointment— 
Pending petition, Act XX of 1968 coming into 
force—Effect—Abatement of pending proceed- 
ings. 


On 18th August, 1968, P was appointed 
karnam on a temporary basis by the 
Revenue Divisional Officer. Within a 
month thereafter K filed a writ challeng- 
ing the appointment and a rule nisi was 
issued. Act XX of 1968, came into force 
on 1st December, 1968. On the question 
of abatement of pending proceedings con- 
sequent to section 2 (2) of Act XX of 1968 
and whether the writ petition would 

maintainable, . 


Held, 


Applying the principle that the moment 
a rule mist was issued calling upon the 
authority to send for the use of the Court 
all the records with all things touching 
the same as fully and perfectly as they 
had been made by the authority, the 
decision in the appeal was again set at 
large, as it lost its finality the moment the 
Court issued the rule nisi (as laid down 
in Satyanarayana v. Venkatamma, (1951) 2 
M.L.J. 477). As in this case rule nisi 
had been issued, the proceedings by way 
of an application before the Revenue Divi- 
sional Officer should be deemed to have 
» been pending, When this conclusion is 
reached, section 2 (2) (ti) of Act XX of 
1968 will come into operation and the 
application which is pending shall abate. 
The proceedings before the Revenue 
Divisional Officer, which is the subject- 
matter of the writ petition will also abate. 
This will result in the entire matter being 
left open for the authorities to make a 
fresh and final appointment. The autho- 
rities are at liberty to take steps to notify 


M—NRC 


the vacancy and to fill it up on a per- 
manent basis. : 


The jurisdiction of the Court under 
Article 226 of the Constitution, to correct 
apparent errors, had not been and could 
not be taken away by the enactment. 
The writ petition is properly effective and. 
can be decided by the Court. 


K. Parasaran, for Appellant. 

D. Raju, for 1st Respondent. 

V. K. Kumaraswamy, for and Respondent. 
S.J. Appeal allowed, 


Natarajan, 7. 
V. A. Narayana Raja v. 
O.RM.M.SV.M. Meyyappa 
Chettiar (died). 
19% October, 1973. 
A.A.O. No. 307 of 1971. 


Civil Procedure Gode (V of 1908), Order 21, 
rule go, Order 43, rule 1 (33)—Mortgage 
decree—Sale by Court auction—Mortgagor 
adjudicated insolvent—Application by insolvent 
to set aside sale—Maintatnability—Appli- 
cant not present in Court—Whether Ccurt can 
dismiss application—Dismissal order for 
defauli—Appealable. 


Though an insolvent does not have a 
present right of management over his 
properties till he is discharged from his 
insolvency or till the insolvency is annulled 
it can never be denied that the insolvent 
is entitled to any surplus proceeds or 

roperties left unsold after the claims of 
his debtors are satisfied. As such an 
insolvent certainly has a right to agitate 
before the executing Court that his pro- 
perties had not been sold for a just and 
proper price, even though he does not 
have a right in presenti over his properties 
and his right to claim the surplus pro- 
ceeds is a latent right, which can be 
enforced only after all the claims of the 
debtors are satisfied. 


A reading of rule 1 (jj) of Order 43, 
Civil Procedure Code clearly shows 
that what is required for an appeal being 
preferred against a rejection of an appli. 
cation under sub-rule (1) of rule 105 of 


‘Order 21 ‘of the Code is that the order 
on the main application. referred to 
in sub-rule (1) of rule 104 _ of 
‘Order 21, is an appealable order. 
Undoubtedly an order of dismissal of 
an application under Order 21,rule go 
-f the Code is‘an apptalable order under 
‘Order 43, tule 1 (jj). Nowhere it is 
stated in Order 43, rule 1 (jj) that where 
an application under tule 105 had been 
dismissed for default, it was not open 
wo the aggrieved party to file an appeal. 


M. Srinivasan, for Appellant. 
N. G. Raghavachari, for Respondents I 


and 2. 


S. Narayana Iyengar, for Respondent 5. 
N. S. Varadachari, for Respondent 6. 


S.J. 


Appeal allowed. 


Kaslasam and 


N.S. Ramaswami, J}. 
Murugan v. 
Jayarama Pillai 

Gth September, 1973. 
L.P.A. No. 30 of 1969. 


Transfer of Property Act (IV of 1882), 
section 58 (c)—Mortgage by conditional sale 
or outright sale—Relevant factors—‘ Qa@ 
@ rash?’ —“eur wig Ap ath’ — Meaning 
—Reference to time limit and not to condition 
of re-purchase—Words and phrases. 


The term “Qa@ Ap wb” means a sale 
which is to take effect after a particular 
time limit. If it is an outright sale, the 
document would be termed as “ags 
Aruh.” The term “aru gr Gp wub’ is 
more or less equivalent to “Qa@ Aprub” 
and cannot possibly refer to the condition 
to repurchase. 


Held on facts: The document is styled 
as “* QQ Aprub”. 


The most important circumstance is that 
the consideration is an odd sum. [If it is 
an outright sale, the parties need not have 
agreed upon such an odd figure as 
consideration for the same. The entire 
sum paid by the defendant under the 
document went towards the discharge 
of loans due by the plaintiff. There is 
also some evidence to show that the pro- 
perty was worth much more than the 
sum mentioned in the document as on 
the date of the document. Yet another 
circumstance is that when the plaintiff 
gave notice calling upon the defendant 
to accept the sum mentioned in the 
document and hand over possession of 
the property to him, the defendant after 
receiving the notice did not protest and 
also did not send any reply. The docu- 
pg is only a mortgage by conditional 
sale. 


M. A. Srinivasan and M. A. Srinivasan, for 
Appellant. 


R. Gopalaswamy Ayyangar, for Respondent. 
V.S. — Appeal dismissed. 
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Lsmail and 


Natarajan, FF. l 
The Commissioner of H.R. & C.E. 
Madras v. 
Vaithinatha Gurukkal | 


ith September, 1973. 
Appeal No. 478 of 1967 

and Memorandum of 

Cross-objections. 


(A) Trusteeship—Small temples—Archakas may 
also be trustees—Madras Hindu Religious and 
Charitable Endowments Act (XXII of 1959). 


There is nothing illegal or improper in 
Archakas being trustees of small temples. 
(B) Madras Hindu Religious and Charitable 
Endowments Act (XXII of 1959), section 63 
(b)—Deputy Commissioner—Trustesship of a 
temple— Whether hereditary or not-—Empowered 
to decide—Hereditary trusteeship—Admission 
—Whether a particular person is entitled to 
function as a hereditary trustee at a particular 
point of time—No jurisdiction in Deputy 
Commissioner to decide. 

Under section 57 (5) of the Hindu Religious 
and Charitable Endowments Act of 1951 
or 63 (b) of the Act of 1959, the Deputy 
Commissioner is empowered to decide 
whether the trusteeship in relation to 
a religious institution was heredita 
or not and not to decide whether a parti- 
cular person was entitled to function as 
a hereditary trustee at a particular point 
of time, with reference to a temple the 
hereditary nature of the trusteeship of 
which had been admitted. 


(C) Res judicata—Principles in section 11 of 
Civil Procedure Code—Applicable to other 
proceedings. 

The principles of res judicata in relation 
to suits enunciated in section 11 of the 
Civil Procedure Code are not exhaustive. 
The general principles of res judicata 
would, however, apply to other proceed- 
ings even though section 11 of the Code 
of Civil Procedure would not in terms in 
apply. 

(D) Res judicata—Applicability on general 
principles — To be directly and substantially in 
issue in former proceedings—Madras Hindu 
Religious and Charitable Endowments Act (XXII 
of 1959), section 63 (b)—Temple—Deputy 
Commissioner — Trusteeship—Whether here- 
aitary or not-—Not in dispute in prior proceed- 
ings—Determination of question in subse- 
quent proceedings—No bar of res judicata. 


For the purpose of the application of the 
general principles of res judicata a parti- 
cular matter should have been directly 
and substantially in issue in former pro- 
ceedings so as to bar the reconsideration 
of the same matter in subsequent pro- 
ceedings. 

If the question whether the trusteeship 
was hereditary or not was not in issue 
between the parties in proceedings under 
the Act, the Deputy Commissioner would 
have no jurisdiction whatever to decide 
that question. Therefore if the Deputy 
Commissioner rendered a finding on that 
question which was not in controversy or 
dispute before him,.his finding cannot be 
said to be final or conclusive so as to bar 
the agitation of the same question in a 
properly framed proceeding instituted 
subsequently. 

The Additional Government Pleader, for 
Appellants. 

V. Balasubramaniam and F. Jaya Raman, 
for 1st and 2nd Respondents. 


V.S. ———— Appeal dismissed. 
Venkataraman and 
Maharajan, FF. 
Gouse Bi v. 
Salima Bi. 


qth September, 1973. . 
C.M:P. No. 8236 of 1973, 
in C.M.P. No. 719 of 1972, 
in Appeal S.R. No. 81449 
; of 1970. 
Civil Procedure Gods (V of 1908), Order 41, 
rules 1 and 5, section 151 and Limitation Act 
(XXXVI of 1963), section 5—Appeal— 
Application to excuse the delay in filing appeal— 
Application for interim stay pending appli- 
cation for excusing the delay— Jurisdiction to 
grant ex parte order of stay. 
Under Order 41, rule 5 and section 151 
of the Civil Procedure Code, the High 
Court has jurisdiction to grant an ex 
parte order of stay pending an appli- 
cation filed for excusing the delay in 
filing the appeal. 
The moment a memorandum of appeal 
has been presented, a out of time, 
there is an appeal under the provisions of 
Order 41, rule r. ; 
In granting an ex parle order of stay under 
section 151 in such circumstances, the 
Court is in no way dealing with the appeal 
itse#f and the provisions of Orde: 41, 
rule 1 (3), Civil Procedure Code, are 
in no way contravened. 


6 


K. Hariharan, for P. S. Chinnappan, for 
Petitioner. 


V.S. 
Maharajan, J. 


—— Ordered accordingly. 


Ramaswami Goundar 
S/o. Appachi Gounder v. 
Ramaswami Gounder 
S/o. Sankara Gounder. 
14th September, 1973. 
A.A.O. No. 271 of 1971. 
Transfer of Property Act (IV of 1882), 
section gi and Civil Procedure Code (V of 
1908), Order 34, rule 1—Suit by mortgagee 
for sale—Purchaser of part of hypotheca— 
Not impleaded ‘in sat—Entire property sold 
and purchased by stranger in Court sale— 
Suit by purchaser of part of the hypotheca for 
redemption—Redemption of part of hypotheca 
to be allowed—Avoidance of multiplicity of 
suits. 
The subsequent purchaser of the equity 
of redemption in a part of the ipo, 
and’who had not been impleaded as a 
party to the mortgage action filed by the 
mortgagee, is, after the mortgage decree 
has resulted in a Court sale in favour of 
a third party entitled to redeem only part 
of the hypotheca purchased by him. 
Though the mortgage decree and sale 
held in execution thereof would be clearly 
binding upon the parties thereto includ- 
ing the primary mortgagors, it would not 
bind the subsequent purchasers of a 
portion of the hypotheca and who were 
not impleaded in the mortgagee’s suit. 
Their right of redemption would remain 
intact notwithstanding the fact that the 
mortgagor’s right to redeem had been 
extinguished by the sale under the hammer 
of Court. 
The rule of contribution would be appli- 
cable as between the share purchased from 
the mortgagors by the purchasers of part 
of the hypotheca and the purchaser of the 
entire property at the Court auction. 
In order to prevent multiplicity of suits 
the purchasers of part of the hypotheca 
should be allowed to redeem only that 
portion of the property which they have 
purchased on payment of the proportion- 
ate amount of the mortgage money. 
M. S. Venkatarama Iyer, V. G. Palaniswamy 
and Chenniappen, for Appellants. 
A. R. Ramanathan, P. Vedavalli and Mrs. 
Bhagirathi Narayanan, for Respondents. 
V.S. ` Appeal dismissed. 


B. Tiruvalloor Pillai v, 
Seshadri jyer, 


Ramanyam, J. 


ogrd October, 1973. . a. 4 
S.A. No. 1765 of 1971. 


Civil Procedure Code (V of 1908), section 80 
—Notice of suit by a person—Person claiming 
under him—Whether can file suit without fresh 
notice—Principles. 


The plaintiff’s mother issued a notice 
under section 80 of the Civil Proce- 
dure Code. On her death, the plaintiff 
had no interest in the suit property 
as he had assigned all his rights 
accruing to him on the death of his 
mother, in the suit property, in- favour 
of his wife. It cannot be said that the 
plaintiff has filed’ the suit as a person 
claiming interest in the suit property 
under his mother. The plaintiff having 
no subsisting interest in the property 
which is the subject-matter of the suit 
cannot rely on the notice issued by his 
mother nor can he maintain the suit in 
his own right. In this view the plaintiff’s 
suit should be held to be incompetent. 


R. Thiagarajan and D. Peter Francis, for 
Appellant. 


T. K. Subba Rao, R. Srinivasan and K, V. 
Rajan, for 1st Respondent. 


The Additional Government Pleader, for 
2nd Respondent. 


VS. ______- Appeal dismissed. 


Gokulakrishnan, J. 
` S. Mohamed Ismail v. 
M. S. Mohamed Essa. 


20th December, 1973. oe 
S.A.No. 1164 of 1971. 


Specific Relief Act (XLVI of 1963), section 38, 
—Givil Procedure Code (V of 1908), .Order 
41, rule 3—Trade and Merchandise Marks 
Act (XLIIT of 1958), section 105-e—Sut 
‘for permanent injunctton—Partnershtp—One 
partne retiring—Prokibition not to ¥ carry 
on business within city,  limaits—Business 
“started ‘in another name—Whether within 
prohibition—ZInyjunction granted by lower 
Gourt—Validity—Whether violation of Trade 
‘and Merchandise Marks Act. A 


Two Brothers, I and E, were cariying 

on business as a partnership within the 

city of Madras in the name and style of 
M ~ 


‘not be entitled to any goodwill 


M. M: Mohamed Saleh. E retired from 
the firm. Under clause (8) of the part- 
nership deed the outgoing partner, would 
and 
should not open a similar business in 
the name of the previous partnership. 
E left the city and carried on business 
in Madurai. Subsequently he returned 
to Madras and opened a business in part- 
nership under the name and style of 
‘Saleh Machinery Stores’? in the same 
street. J and hisfirm filed a suit against 
E and his partners for a permanent 
injunction FE was the first defendant; 
‘Saleh Machinery Stores’ was the second 
defendant. The third defendant was 
the wife of E and the fourth defendant 
was the brother-in-law of E. The third 
and fourth defendants were alleged to 
be namelenders. The trial court grantéd 
a decree as prayed for on the findings that 
the business actually belonged to E and 
the 3rd and 4th defendants were only 


. benamidars for EF and the business of 


“Saleh Machinery Stores’? traded in 
goods similar to those of the plaintiff. 
Aggrieved by the decision the 2nd, 3rd 
and 4th defendants fled an appeal 


` and the appeal was allowed on the finding 


that the business of ‘Saleh Machinery 
Stores” belonged only to E and not to 
the grd and 4th defendants, and that 
on the contention of the_end, 3rd and 
4th defendants raised under section 104 
(e) of tte Trade and Merchandise Act, 
1958, there was no attempt by them to 
pass off the goods as those of the plaintiffs. 
The plaintiff filed a second appeal 
Held, that the decision of the- trial 
Court was only with reference | -to 
clause (8) of the the partnership deed 
between Jand Æ. As such, even though 
the appellants before the lower appellate 
Court averred that ‘Saleh Machinery 
Stores’ was not similar to the firm of 
‘M.M. Mohamed Saleh’, thesame cannot 
be common ground for the-first defendant 
(E) also, inasmuch as the first defendant 
(E) alone was bound by cl use (8) of 
the partnership deed Between J and- E. 
Hence Order 41, Rule 4, Civil Procedure 
Code could not be relied on to support 
the decision of the lower appellate Court. 
In view of tke finding of the lower-appel- 
late Court that defenedant 2 to 4 were 
only benamidars, a decree against 


. defendants 2 to 4 can stand -indepen- 


dently and there cannot ‘be. any incon- 


sistency, contradictoriness or unwor- 
kability if the order was passed 
against defendants 2 to 4. Taking into 
consideration the evidence on record, 
the concurrent findings arrived at by the 
courts below to the effect that defendants 
3 and 4 were benamidars, cannot be 
interfered with. The suit would not 
fall under section 105 (¢) of the Trade 
and Merchandise Act, 1958. The suit 
was decreed as prayed for. 


T. R. Ramachandran, for Appellants. 
Venkatachalapathy, for 1st Respondent. 
Balathandapami, for 3rd and 4th Respon- 
dents, 

S.J. 

Ramaprasada Rao and 
Natarajan, FF. 


Appeal allowed. 


M/s. Seth Nanak Chand 
Shadiram y. 

The Tinnevelly-Taticorin 
Electric Supply Go., Ltd., 
Calcutta by power-of- 
attorney agent. 


18th January, 1974.. 

A.S.No. 92 of 1968. 
Civil Procedure Code(V of 1908), sections 20, 
21—Suit for recov ry- of excess money paid— 
Supply of steel items—Contract—Provision in 
contract regarding forum to deside disputes— 
Suit laid in Court at Tuticorin—Defendant 
submitting to  jurisdiction—Whether can 
raise objection to jurisdiction at appellate 
stage—Scope of section 21—Indtan Contract 
Act (IX of 1872), section 28. 


Competency of a Court to try an action 
goes to the root of the matter and when 
such competence is not found, it has no 
jurisdiction at all to try the case, But 
objection based on jurisdiction is a matter 
which parties could waive and it was in 
that sense that ifsuch jurisdiction was 
exercised by Courts, it did not go to the 
core of it so as to make the resultant judg- 
menta nullity. Equally well-settled was the 
proposition that where there were twa or 
more competent ¢ourts which could enter- 
tain a suit consequent upon a part of the 
cause of action having arisen within the 
jurisdiction of each of those courts, parties 
to the concerned transaction could con- 
tract to vest jurisdiction in one of such 
Courts to try disputes which might arise 
as between themselves. If such a 
contract was clear and explicit it was 


not hit by section 28 of the Contract Act. 
This is one of the many series of contracts 
available in mercantile practice and forged 
in the name of commercial expediency. 
In the instant case, the relevant portion 
of the contract read: 


“Al dealings are subject to Madras 

jurisdiction”. 
The plaintiff was in the State of Madras. 
The defenant also was in the State of 
Madras. The plaintif filed the suit 
before the subordinate Judge, Tuticorin. 
The suit was decreed for a certain sum 
and the defendant had come up on appeal. 
The defendant contended at the appellate 
stage that the parties had contracted 
specifically to vest jurisdiction to decide 
disputes in the courts at Madras and that 
the Court at Tuticorin had no jurisdic- 
tion to entertain the suit and much less 
to decide on it, 


Held, 


The second part of section 21 of the 
Civil Procedure Code laid down as a 
requirement in law that unless there had 
been a consequent failure of justice, a 
litigant should not be encouraged to raise 
the objection as to the place of suing 
at the appellate or revisional stage, since 
such objection, though taken in the Court 
of first instance, was not pressed to its 
normal end. In fact, the guidelines 
in section 21, Civil Procedure Code, made 
it imperative that such an objection 
had to be raised at the earliest opportunity 
and in all cases where issues were settled 
at or before such settlement. 


Having regard to the express conduct 
of the appellant (defendant), and the 
fact ` that on merits he was unable to 
challenge the findings of the Court below 
and he was not prejudiced in the least 
by the trial of the case by the subordinate 
Judge, Tuticorin, the technical objection 
as to territorial jurisdiction could not be 
accepted and allowed at the appellate 


stage, : 

T. Raghavan and T. K. Seshadri, for Appel- 
lants. 

M. R. Narayanaswami, for Respondent. 
S.J. Appeal dismissed. 





Somasundaram, 7. 
Damodara Padayachi 


ve 

Louis Rajabather 
alias Antoine 
Rajabather. 


aist January, 1974. 
C.R.P. No. 970 of 1973 


Transfer of Property Act (IV of 1822), 
sections 106, 117—Eviction of agricultural 
tenant—User of land for non-agricultural 
purposes—Eviction ordered by revenuee Court— 
Plea of long user for non-agrt.ultural pur- 
poses—Whsther valid defence—Nottce under 
section 106 of Transfer of Property Act— 
Whether necessary. 


In a petition by a landlord before the 
Revenue Court to evict the tenant for pu- 
tting the land to use for non-agricultural 

urposes the tenant pleaded that he had 
heen doing it for over 12 years. He also 
pleaded that the notice contemplated 
under section 106 of the Transfer of 
Property Act was not given and in the 
absence of such a notice, there could be 
no eviction. 


Held, that there had been wrong user of 
land by the tenant and that was sufficient 
for sustaining the order of eviction. 


Usage or local law generally governed ag- 
ricultural tenancies and to such tenancies, 
Section 106 did not apply unless made 
applicable by notification under section 
117. In other words notice under 
section 106 was not necessary in respect of 
agricultural leases unless it was made 
applicable by a specific nctification under 
section 117. There was no such notif- 
cation in this case. Further the lease 
deed said tbat no previous notice was 
necessary for terminating the lease. 


V. Narayanaswami, Kurian, Arumugham and 
Joseph, for Appellants. 


R. Gandhi, for Respondent. 


S.J. Petition 


dismissed. 


Ramanujam, and 
V, Ramaswami, J7. 
Union of India v. 


Mrs. Sarojini Raja. 


23rd January, 1974. 
A.S.No. 818 of 1967. 


Contract Act (IXof 1872), section 72—Limi- 
tation Act (IX of 1908), section 14, 
Arts. 96, 120—IJndian Income tax Act 
(XI of 1922), sections 24-B, 26 (2)—Suit for 
recovery of tax paid under mistake—Income-tax 
arrears. of husband—Death of husband— 
Demand made on wife—Payment by wife— 
Allegation by wife that payment was made 


„under mistaken impression that the demand 


related to her tax arrears—Sutt for recovery— 

Section 72 of Contract Act applies—Plea of 

limitation raised by defendant—Validity— 

on not barred by provisions of the Income-tax 
ct. 


It is now well established that any pay- 
ment made, whether voluntarily or other- 
wise, under a mistake either of law or of 
fact could be recovered once the mistake 
is established. Section 24-B of the 
Income-tax Act, 1922 makes the legal 
representative liable to pay to the extent 
to which the estate is capable of meeting 
the tax assessed on the deceased. There- 
fore, the liability of the deceased cannot 
be divorced from the estate of the 
deceased. The liability of the heirs of the 
deceased person is confined to the estate 
of the deceased in their hands and the 
revenue cannot resort to section 26 (2 
of the Income-tax Act, 1922 and 

to recover the tax assessed on the legal 
representatives under that section by 
proceedings against their personal pro- 
perties. The seen Bay the legal repres- 
entatives has only ta be determined with 
reference to section 24-B of the Income-tax 
Act, 1922. ; 


In the instant case a person died on goth 
November, 1959 and a notice of demand 
was served on his wife for a sum of 
Rs. 15,370-96 in December, 1959, in res- 
pect of the Income-tax arrears of the 
deceased, The wife paid the said sum 
within a few days in December, 1959. 
Subsequently, in January, 1960, she recei- 
ved another cotice of demand for 
Rs. 10,487-47 in respect of her own assess- 
ment. The deceased’s wife claimed that she 
paid the first sum of Rs. 15,370-96 under 
the mistaken impression that it pertained 
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“ 


to her own assessment and since on the 
date of payment of the arrears of her late 
husband. she was'not possessed of any of 
..the assets of the ‘deceased, the payment 
of Rs. 15,370.96 must be refunded to her. 
She invoked the provisions of section 72° 
‘of the Contract Act for this purpose and 
- filed a suit on ‘2gth June, 1963 for refund 
.of the said amount. She also raised 
the plea that the payment was me de under 
threat of coercion. The Union of India 
:represanted by the Incomec-tax Depart- 
-ment pleaded in-defence that there was 
—no coercion, that-the suit was barred 
‘by: limitation and the suit was barred -by 
section -67 of the Income-tax Act of 
-7922. It was he'd that the wife of the 
deceased was entitled to invoke section 
-42 of the Contract Act to seek recovery 
` of tre amount on the grotnd that she 
paid it though it was not legally due by 
her. Even -if the suit in -this, case was 
treated as one based on coercion it should 
- have, been filéd within three years from 
; the date of payment. But the suit was 
- filed a, three years. Ther efore section 


t 
leis U 


14 of the Limitation Act could not be 


invoked for extending the period of limi- 


tation for filing the suit. The suit was 


‘barred by limitation. 


So long as.there was a statutory bar 
of limitation and the- defendant raised 
such a plea which was available to ‘him 


‘under the law, the Court could not ignore 


or reject the plea on the ground that the 
defendant being the government should 
not raise such a plea as against a citizen, 
On the quéstion whether the suit was 
barred by section 67 of the Income- tax 
Act, 1922, held, that the suit was not 
barred by the provisions of the said Act. 
The Court was not concerned’ here with 
the statute imposing any ‘lability ang 
the liability being ‘challenged. l 


V: Balasubramaniam and J. Feporiman, 


for Appellant. 


‘S. - Swaminathan -and K. Ramdgspať, for 


ISERP OME en: 


SJ. °° — Appeal allowed. 
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Ramaprasada Rao and 
Natarajan, FF. 
Kandaswami Gounder v. 
Chinnamarimuthu 
Gounder. 


30th October, 1973. 
Appeal No. 625 of 1967. 


Hindu Law— Joint family propertyp—Altena- 
tions by father—Whether for legal necessity— 
Suit by minor coparceners—Allegation that 
debts were avyavaharika debts—Nature of 
evidence required. 

To sustain a case by minor coparceners of 
a Hindu joint family irrespective of 
whether they were alive on the dates 


of the alienations or whether they 
were inducted into the family by 
birth later, that the debts incurred 


by their father were avyavaharika debts 
or tainted with immorality or ille- 
gality, it must be positively established 
that the father not only neglected the 
interests of the family, in particular the 
minor coparceners, but also that he was 
openly and publicly leading a wayward 
life. Such immoral living must be testi- 
fied to by witnesses whose testimony had 
to be compellingly acceptable. 


A mere statement in the witness-box 
by a witness called to aid by the plaintiffs 
must be treated with caution and rejected, 
if there was the least doubt entertained 
by the Court that the witness had merely 
come to the aid of the plaintiffs and was 
not speaking from his personal knowledge. 


C. Chinnaswamit and R. Kulandawwelu, for 
Appellant. 


S.J. Appeal dismissed. 


——————— 


M—N RC 


Ramanujam, J. 
P. S. Sadasivaswamy 2. 
State of Tamil Nadu. 


16th November, 1973. 
W.P. No. 3205 of 1971. 


Tamil Nadu Highways Engineering Service, 
General Rules, rules 36 (b) (i), (#4), 48, 
Special Rules, rule 7, Conshtution of India 
(1950), Artscle 226—Promotion of Assistant 
Engineers as Divisional Engineers-—Juntor 
promoted on merits over sentor—Senior aggriev- 
ed—Non-constderation of relative merits— 
alleged Arbitrary—Petitioner pursuing non- 
statutory remedtes—Approaching Court after 
considerable delay—Court whether can ignore 
delay and grant relief—Category of Divisional 
Engineers—Selection grade—Promotton cannot 
be claimed as a maiter of right—Rule 48 of 
General Rules—Exemption—Discretronary — 
Government’s action under rule 7 of Spectal 
Rules—Valid. 


In November, 1956, the Chief Engineer, 
Highways and Rural Works of Tamil 
Nadu sent proposals to Government for 
the selection from Assistant Engineers fit 
for promotion as Divisional Engineers. 
C, an Assistant Engineer who had not put 
in Six years as stipulated in rule 6 of Gene- 
ral Rules of the Tamil Nadu Highways 
Engineering Service was selected because 
he was an overseas-scholar having a post- 
graduate degree in engineering and valu- 
able research work to his credit. S who 
was senior to C was not considered for 
promotion as his service fell short of the 
requisite six years and he did not possess ` 
any special claims as C had. S made 
representations to Government and was 
later promoted as Divisional Engineer on 
31st December, 1959. In 1971, S was also 
appointed as Superintending Engineer. 
Subsequently S filed a writ petition for 
the issue of a mandamus against the State 
of Tamil Nadu to restore his seniority as 
against C and others who were promoted 
earlier. On a consideration of the facts 
and circumstances, 


Held, 


The non-consideration of the relative 
merits and suitability of S and C in 
November, 1956 for promotion to the 
post of Divisional Engineer was somewhat 
arbitrary. Even then, it could not be 
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assumed at this stage that S would have 
been selected for promotion, if the rela- 
tive assessment of merit and suitability 
had taken place. The list was prepared 
in November, 1956 and S in spite of 
representations to the Government on 
more than one occasion did not approach 
the Court for relief within a reasonable 
time, C had served as Divisional Engi- 
neer and also as Superintending Engineer 
and he had become senior in the category 
of Divisional Engineers and Supe:intend- 
ing Engineers. Therefore, at this stage it 
was not possible for the Court to direct 
the Government to consider the relative 
merit and suitability as between the peti- 
tioner and C for promotion as Divisional 
Engineer. 


The category of Divisional Engineers 
being a selection grade, merely because 
the petitioner had acquired the qualifying 
service subsequent to the date of the pre- 
paration of the panel, but before the date 
of appointment, he could not claim pro- 
motion as of right for the seniority would 
come in only when merit and ability 
were approximately equal. The con- 
tention of S would have merit only if the 
category of Divisional Engineers was not 
a selection grade. 


Relaxation of a Rule by granting exemp- 
tion under rule 48 of the General Rules 
conferred on the Government is a discre- 
tionary power and relaxation of this rule 
cannot be sought as a matter of right. 


The promotion of C being on the basis of 
‘selection, the State of Tamil Nadu took 
into account the extra qualifications 
which C had for application of rule 7 of 
the Special Rule. Sonly claimed that 
by virtue of his seniority he should have 
been promoted under rule 7 of the Special 
Rules before C. Having regard to the 
considerations taken into account by the 
Chief Engineer and the State of Tamil 
Nadu while promoting C under rule 7of 
the Special Rules, it could not be said 
his promotion was without regard to 
merit and ability. 


Pursuing non-statutory remedies could 
not be adequate reason for invalidating 
the promotions of C and others only on 
the ground that S happened to be a senior 
in the cadre of Assistant Engineers. 


Petitioner appearing in Person. 


Assistant Government Pleader, for Res- 
pondent No. 1. 


V. G. Palaniswami, for Respondent No. 2. 


S. Srinivasan, for Respondents Nos. 3 and 


4. 


Respondent No. 5 not represented. 


S.J. 


Petition dismissed. 


Ramaprasada Rao and 
Natarajan, FF. 


K. E M. Mohamed 
Ibrahim Marcan v. 
Perumal Padayachi. 


23rd November, 1973. 
Appeal No. 568 of 1967. 


Interpretation of Documents—Agreement of sale 
of bus withroute permit—Modus operandi 
of transfer not mentioned in the document— 
Legal obligation apparent—Agreement cannot 
be avoided—Deed captioned as partnetship— 
Intention only to be a working arrangement 
between parties—Document only formal and 
not a partnership deed. 


Merely because an express provision 1s 
not made in an agreement regarding the 
modus operand: for its implementation, the 
legal obligation of one of the parties 
which is quite apparent in the agreement 
cannot be avoided. 


All stipulations and acts which arise from 
and out of a written contract between the 
parties have to be understood pragmati- 
cally and given effect to in accordance 
with law. Thus understood it is reason- 
able to expect that the parties should 
follow the procedure prescribed in law for 
achieving their object reflected in the said 
contract. If the parties either due to 
lethargy or with some design or purpose 
fail to adopt such a process to give effect 
to the object of the contract, the contract 
itself cannot for that reason become 
illegal or invalid. 


On the question whether a deed captioned 
as partnership was in reality a partnership 
deed between the plaintiffs and the de- 
fendant, 


Held, 


that the deed was never intended to be 
acted upon to its logical end and there 
was Intrinsic evidence, that it was only 
intended to project a working arrange- 
ment between the parties in order to 
protect the plaintiffs who were acting as 
financiers to the defendant for the con- 
duct of his business. The deed was only 
a formal document executed by the parties 
as between themselves with no intention 
to follow the terms thereof or act upon it. 


K. Yamunan, for Appellant. 


K. Ramaswami and Mrs. A. Sarojini Bai, for 
Respondents. : 


S.J. Appeal allowed. 


Ramaprasada Rao and 
Natarajan, FF. 


State of Madras v. 
Charles Harold Simpson. 


10th December, 1973. . 
Appeal No. 21 of 1970. 


Civil Procedure Code (V of 1908), sections 2h. 
10—Judgment—Defect regarding pecuntary 
Jurisdiction of Court—Objection technical- 
Scope on appeal—Fudement not a nullity— 
Res judicata. 


Any objection as to lack of jurisdiction 
both territorial and pecuniary is a techni- 
cal one and the decision rendered is not 
open to consideration by an appellate 
Court, unless there has been prejudice on 
the merits; 


Kiran Singh v. Gaman Patwan; A.I.R. 1954 
S.C, .341, followed. 


Any defect regarding the pecuniary juris- 
diction of the Court is not so vital as to 
go to the very root of the subject-matter 
of the litigation rendering the ultimate 
judgment given a nullity. 


A decision of the High Court which has 
become unchallengable in the sense that 
a further attempt by one of the parties to 
test its correctness in the Supreme Court 
was also uasuccessful binds that party 
and precludes it from reopening the ques- 
tion on the same or on similar ground. 


_/ 
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The Additional Government Pleader, for 
Appellant. 


S. Chellaswami, for Respondent, 
S.J. Appeal dismissed. 





Ismail, 7. 
M.P. Sanga Pillai v. 
The Krishnarayapuram 
Panchayat Union. 


Bth January, 1974. 
W.P. No. 2992 of 1973; 


Tamil Nadu Panchayat Act (XXXV of 1958), 
section 26 (d)—“Subsisting contract? 
Meaning of—Intention of the statute. 


The expression ‘‘subsisting contract’? in 
section 26 (d) of the Tamil Nadu Pan- 
chayat Act has been used for the purpose 
of denoting a contract which has not yet 
been completed and a contract in which 
some obligations remain to be performed. 
The intention of the statute could not be, 
that while a person who entered into 
a contract with the panchayat after 
having become a member of the pan- 
chayat would not be disqualified, a person 
who acquired an interest ina contract 
which had already come into existence 
would become disqualified. 


K. Parasaran, for Petitioner. 

K. Alagriswami, for ist Respondent. 

E. Padmanabhan, for 3rd Respondent. 
S.J. 





Petition dismissed. 
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K. Veeraswami, C. J. and 
Varadarajan, F. 
The Settlement Officer, 
i Salem v. 


K. V. Krishna Iyer. 


10th January, 1974. 
W.A. No. 98 of 1971. 


Madras Estates (Abolition and Conversion 
into Ryotwari) Act (XXVI of 1948), sections 
11, 67—Limitation Act (XXAVI of 1963), 
section 5—Grant of patta—Order of Assistant 
Settlement Officer—Revision therefrom—Delay 
in filing—Power to condone—Whether avail- 
able to the Settlement Officer or the Director 
of' Settlements—Application of section 5 of 
Limitation Act expressly excluded—Delay 
cannot be condoned. 


In respect of.a revision from an order of 
the Assistarit Settlement Officer granting 
patta under section 11 of Madras Act 
(XXVI of 1948), there is no power in the 
Settlement Officer or the Director of 
Settlements to condone a delay in filing 
the revision. petition. 


The application of section 5 of the Limi- 
tation Act, has been expressly excluded 
by a specific rule which requires the 
filing of a’ revision ‘petition to the Settle- 
ment Officer or to the Director within a 
specified time. That means, neither the 
Settlement Officer nor the Director. of 
Settlements has the power to condone the 
delay under section 5 of the Limitation 
Act. 


Government Pleader, for Appellants. 
S. Fagadisan, for Respondents. 
S.J. Appeal dismissed. 


pe 


K. Veeraswami, C.J. and 
Varadarajan, J., 
S. P. Munuswamy Gounder v. 
Erusa Gounder alias 
S.F.C. Dorai. 


2and January, 1974. 
L.P.A. No. 75 of 1966. 


Transfer of Property Act (IV of 1882), section 
53-A—Sust for declaration of title—Agreement 
to sell—Purchaser put in possession of properties 
in part performance—Subsequent sale by 
vendor to other purchasers—Trespass by subse- 
quent purchasers—Trial Court granting 
prayer—First appellate Court discharging 
the finding by Trial Court—Second Appeal— 
Trial Court’s decree restored—Letters Patent 
Appeal—Scope of section 53-A of Transfer 
of Property Act—Matter remitted to First 
Appellate Court with directions. 


Section 53-A of the Transfer of Property 
Act does confer some right on the trans- 
feree, if the conditions of that section were 
fully satisfied and what that right was 
was also clear from the provisions of sec- 
tion 53-A. The right was to have the 
transferor or any person claiming under 
him debarred from enforcing against the 
transferee and persons claiming under him 
anything in respect of the property of 
which the transferee had taken or contin- 
ued in possession. That right could be 
used by the transferee always as a shield 
and not asan independent claim either in 
the capacity of plaintiff or defendant, that 
is to say, he could not ask for title basing 


- his claim on the fact that he had fulfilled 


the conditions of section 53-A. But he 
could, as a shield, ask for protection of the 
right envisaged by section 53-A by debar- 
ring, in other words, by getting an injunc- 
tion against the transferor and those claim- 
ing under him from interfering with his 
possession. 


In the instant case the plaintiff claimed 
that pursuant to a contract for sale, the 
first defendant put the plaintiff in pesses- 
sion of the suit properties. At that time 
the plaintiff was a minor and the agree- 
ment was entered with the guardian. 
Subsequently Defendants 2 to 4 obtained 
a sale and attempted to trespass. Plaintiff 
filed a suit for declaration of title and 
for an injunction from interference. The 
trial Court found that there was an agree- 
ment for sale, that the plaintiff was put 


in possession and, on that basis, granted 
the praycrs. The first appellate Court 
proceeded upon the view that section 53-A 
ofthe Transfer of Property Act by itself 
did not confer title on the plaintiff and 
thercfore he could not rest the claim for 
title on the basis of part-performance. As 
to possession, it held that the finding of the 
trial Court was unnecessary and dis- 
charged the finding. On second appeal, 
the trial Court’s decree was restored. 
The defendants filed a Letters Patent 
Appeal. 


Held; the proper course for the Judge 
sitting in second appeal was to remit 
the matter to the first appellate Court 
to find whether the trial Court’s finding 
as to possession was justified and well 
founded. The learned Judge also should 
have satisfied himself, before restoring 
the first Court’s judgment, that the condi- 
tions of section 53-A had been fully satis- 
fied. The appeal was directed to be 
restored to the file of the first appellate 
Court and disposed of in the light of this 
judgment. (directions given.) 


R. Shanmugham, for Appellants. 
S.J. Appeal allowed. 


N.S. Rantaswami, F. 


P. Gurusamy Thevar v. 
Rengasami Naicker. 


a2nd January, 1974. 
G.R.P.Nos. 2679, 2680 and 
; 2681 of 1973. 


Givil Procedure Code (V of 1908), Order 21, 
rules 84, 85 and 86—Execution—Court auction 
— Sale—Deposit of general stamps not proper— 
Deficiency—A pplication for excusing delay for 
deposit of deficient stamps —Allowed by execut- 
ing Court—Whether proper—Order without 
jurisdution—Rules 85 and 86— Mandatory. 


In auction by the Court in three lots, 
there were purchasers who were third 
partics. The respective purchasers depo- 
sited the 25 per cent of the purchase 
money in accordance with Order 21, rule 
84, Civil Procedure Code. The balance 
of money was also deposited within 
fifteen days period as per rule 85 of 
of Order 21. But, in each of the three 
cases, the deposit of general stamps was 
not proper and was deficient. Light 
days after the fifteen days period pres- 
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cribed in rule 85 the respective pur- 
chasers deposited the deficient stamps 
and also filed applications for excusing 
delay.. The executing Court allowed 
the applications. The order of the 
executing Court was challenged. 


Held: The auction purchasers were third 
parties and the proviso to rule 85 of Order 
21, had no application at all. In the 
present case, there was no question of any 
period being fixed or granted by the Court 
for the doing of a particular act. It was 
the statutory provision contained in rulc 
85 of Order 21, which made it obligatory 
on the part of the auction purchaser to 
deposit not only the full amount of 
purchase money but also the general 
stamps within the prescribed period, 
namely, fifteen days from the date of sale. 
There was no provision in the Code which 
authorised the executing Court to extend 
the abovesaid period of fifteen days. On 
the contrary, rule 86 made it clear that 
if there was any default in payment within 
the period prescribed in rule 85, the pro- 
perty shall be resold and the purchaser 


‘should forfeit all claims to the property. 


Undoubtedly rules 85 and 86 were manda- 
tory. The Court had no discretion in 
the matter. Ofcourse, under rule 86, the 
executing Court was given discretion but 
that discretion related only to the ques- 
tion whether the deposit already made 
(under rule 84 ) had to be forfeited or not. 
In the face of the decision in M.M. Shah v. 
Sayed Mohamad, (1954) 2 M.L.J. 55 (S.C.) 
of the Supreme Court, the executing 
Court was entirely in the wrong in allow- 
ing the applications filed by the auction 
purcbasers. There wes no provision in 
the Code for such extension of time. The 
provisions rules 84, 85 and 86 of Order 21 
of the Code are mandatory and the Court 
had no jurisdiction to extend time. 


K. Venkataswamt, 
E. Padmanabhan, for 1st Respondent. 


K. Ramamm thy, for 2nd Respondent in all 
Petitions. 


for Petitioners. ` 


Petitions allowed. 


S.J. 
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Ramaprasada Rao and 
Natarajan, Ff. 
Veeraswami Mandiri v. 
Kuppuswami., 


ath February, 1974. l 
A.S. No. 847 of 1967. 


Hindu law —Foint family—Suit for partition— 
Suit properties whether family properties— 
Properties in the name of coparcener—Whether 
separate—Burden of proof—Coparcener setting 
up titleto prove—Family character of property— 
Property may stand in the name of manager. 


It is possible for a coparcencr in a joint 
Hindu family to secure and obtain pro- 
perties from and out of his own indepen- 
dent income such as gains of learning, 
business, ctc. But.tbis general proposition 
cannot be stretched too far 2nd when a 
dispute arises whether such properties 
werc purchased from a source other 
than the nucleus of ancestral properties 
or their income, then the burden is 
on the said coparcener, who sets up an 
independent title in himself over such 
propertics, to establish that the source of 
purchase money was different from the 
ancestral properties or the income there- 
from. 


The manager may under certain circum- 
stances acquire properties in his name, but 
intended for the benefit of the joint family. 
To prove that a particular item of property 
is not a joint family property but the 
absolute property of one of the coparceners 
it is necessary that such pcrson, who sets 
up title in him or through his ancestor, 
should establish beyond reasonable doubt 
by cogent evidence that the property was 
treatcd by the family as the independent 
property of the coparcener and was never 
brought into the hotchpot at any time 
and accepted as partible property. 


K. Sarvabhauman and T.R., Mani, 
Appellants. 


T.R. Ramachandran and T. R. Rajagopalan, 
for Respondents. 


S.J. 


for 


Appeal dismissed. 


Ramanujam and 
V. Raraswam, FF. 


M/s. Killick Nixon Lid. v. 
V. R. Narayana Rao 


12th February, 1974. 
A.S. No. 518 of 1973. 


Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960), section 30—Suit 
Jor gyectment and possession—Suit premises 
godown—Suit decreed — Amending Act 
XXHI of 1973 coming into force pending 
proceedings—Amendment of section 30 of 
prir cipal Act—Suit premises falling within 
Amsndment—Effect—Amendment . prospective 
and not retrospective——Validity of decree 
different from its executability. 


The amending Act (Madras Act XXIII 
of 1973) did not indicate as to whet was 
to happen to the decisions of civil Courts 
rendered prior to the amendment of 
section 30 of Madras Buildings (Lease and 
Rent Control) Act XVIII of 1960. 
Tkerefore, the amending Act could not 
be taken to affect pending proceedings or 
the decisions rendered thercin. If the 
legislature intended the amendment to be 
retrospective so as to affect vested rights 
it would have made a specific provision 
for abatement of the pending proceedings 
and the decisions rendered therein as 
was done when the amending Act (II of 
1962) ws passed. It cannot be held 
that Act XIII of 1973 cither expressly 
or by neccssary implication has provided 
for abatement of pending proceedings. 
In the absence of any such provision, it 
has to be taken that the amending Act 
was only’ prospective. 


The validity of a decree is one thing and its 
exccutability is anothcr and the Court 
while passing a dectee is not concerned 
with its executability. 


Devadasan and Sagar, for Appellants. 


T.R. Mani and S. Gopalaratnam, for 
Respondents. 


S.J. ———— Appeal dismissed. 


Ismail, J. 
P. M. Raval v. 
K. G. Ramachandran. 
14th February, 1974. 
= W.P.No, 677 of 1971. 


Tamil Nadu Buildinos (Lease and Rent 
Control) Act (XVIII of 1960), section 4— 
The Madras Buildings (Lease and Rent 
Control) Rules, 1961, rules 12, 14—Non- 
residential butlding—Petition for fixation of 
fair reni—“Cost of construction’ —Meaning 
of —‘As calculated accarding to such rates 
Jor such classes of non-residential buildings os 
may be prescribed”? occurring in section 4. (3) 
(by (1)—Surplus and otiose—Rules 12 
and 14 inter connected —Ruls 12 held void by 
Supreme Court — Consequently rule 14 cannot 
stand independenily—Fair rent contemplated 
by statute—Cannot be arrived at 

The expression, ‘‘as calculated according 
to such rates for such classes of non-re- 
sidential buildings as may be prescribed” 
Occurring in sub-section (3) (b) (i) of sec- 
tion 4 of Tamil Nadu Buildings (Lease and 
Rent Control) Act, 1960, must be deemed 
to be surplus or otiose. The expession, 
“cost Of construction” itself means only 
the original cost of construction. Once 
the expression, ‘‘cost of construction” 
denoted the original cost of construction, 
the expression following that in sub- 
section (2) (b) (i), as extracted above, 
will be meaningless and therefore it can- 
not be contended that there being no 
prescription of the rates, the cost of 
construction cannot be arrived at. 


Once the Supreme Court has held 
in K.C. Nambiar v. IVth Fudge of 
Gourt of Small Causes, (1970) 1 S.C.R. 
906: (1970) 2 S.G.J. 23: (1970) 2 M.L.J. 
(S.G.) 24: (1970) 2 An.W.R. (S.C.) 24: 
A.IL.R. 1970 S.C. 1656, that rule 12 is 
void as being ultra vires and going beyond 
the terms of the sectior, rule 14 also will 
have to go, for the simple reason that rule 
12 as Well as rule 14 form an integral part 
of a single and definite scheme, that 
scheme being to find out the present cost 
of reproducing the building and from 
that value deducting the depreciation 
backwards for the purpose of arriving at 
the cost of construction. Once rule 12 is 
held to be void, rule 14 cannot have an 
independent existence, because rule 14 
ig intended to operate on the figure arriv- 
ed at by the application of rule 12. In 
M—N RG 
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other words, rule 14 is inextricably 
bound up with rule 12 and once rule 12 
falls rule 14 cannot stand independently 
and cannot be worked. l 


Since the scheme of the rules framed by 
the Government contemplated deduct- 
ing depreciation backwards on the basis 
of the validity of rule 12, and since that 
rule is held to be void, 1ule 14 cannot be 
applied. This is apparent even from the 
terms of Schedule II itself, which is refer- 
ted to in rule 14. 


Once rules 12 and 14 are out of the way, 
the statute does not prescribe any Other 
method of arriving at the cost of construc- 
tion contemplated by sub-section 3 (5) G) 
of section 4. Once the total cost of a 
non-residential building cannot be ani- 
ed at as contemplated by sub-section 
3 (b) (i) Of section 4, sub-section 3 (a) itself 
cannot be applied and the fair rent can- 


not be arrived at as contemplated by the 
statute. 


V.K.T. Chari for K.C. Jacob and S.K.L- 
Ratan, for Petitioners. 


$. Ramolingam, Assistant Government 
Pleader, for 5th Respondent. 


A.N. Rangaswami for Respondents 1 to 3 
S.J. 
Maharajan, F. 


- Chinnakkannu Nadar v. 
Chellappa Nadar. 


Petitions allowed. 


4th March, 1974 
G.M.S.A. No. 3 of 1973. 


Civil Procedure Code (V of 1908), Order 21, 
rule go—Caurt sale—Application to set aside 
—Materral trregularity—Allegation af non- 
service of sale proclamation on judgment- 
debtor—Process-server alleging refusal . to 
accept service whether — correct—Sale— 
Whether valid, 


The judgment-debtor filed an appli- 
cation under Order 21, rule go, Civil 
Procedure Code, on the ground that there 
bad been material irregularity and fraud 
in the publication and conduct of the 
sale. His objections were overruled. 
Then the sons of the judgment-debtor 
preferred a claim and that was dismissed.” 
The endorsement of the process server 
was that the judgment-debtor refused 
to receive the notice of sale. The attes- 
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tor to the endorsement of the process- 
server said that he did not sign the endorse- 
ment and that he was not present at the 
time of when .the judgment-debtor 
allegedly refused to receive the notice. 
On the question of the validity of the 
sale, 


Held, that the conduct of the judgment- 
debtor in engaging Counsel’ and filing 
Objections at an earlier stage in the execu- 
tion proceedings and the conduct of the 
judgment-debtor’s sons. in preferring a 
claim, which proved a abortive would 
render probable the case of the process- 
server ake he tookout notice to the 
judgment-debtor, he refused to receive 
the same. It must, therefore, he held 
that there had been no fraud or irre- 
gularity in the publication of sale and 
that the sale had taken place with the 
knowledge of the judgment-debtor. 


P. Ananthakrishnan Nair, for Appellant. 


S. Padmanabhan, for Respondents. 
S.J. - Appeal 
dismissed. 
Ismail, J. ` l i 
John Bos Co. v. 
The President, Madras 
Dock Labour Board, 
> ` Madras-ır. 
6th March, 1974. ot 
W.P. No. 3047 Of 1971. 


Gonstitution of India, (1950) Article 311 (2)— 
Standing Order of Dock Labour Board— 
Employee of Dock Labour Board—Ledger 
clerk—Charge of misappropriation of funds 
—Enqury and  dismissal—Not allowed 
assistance of a lawyer at enquiry—Whether 
diolation of constitutional right. 


The petitioner was a ledger clerk in the 
Accounts Department of the Madras 
Dock Labour Board. A charge was framed 
against him that he misappropriated the 
funds of the Board and an enquiry was 
conducted for the purpose. Ultimately 
the petitioner was dismissed from service. 
_ The petitioner challenged the validity of 
this order of dismissal and one of the 
contentions raised was that he was denied 
an Opp rtunity of having the assistance 
of a lawyer in the enquiry and that 
vidlated Article 311 (2) of the Constitu- 
tion of India. f 


Held, that the petitioner was not å 
Government servant and therefore 
Article g11 of-the Constitution did 
not apply to him, According to the 
Standing Orders applicable to the 
staff of the Madras Dock Labour Board, 
the petitioner was entitled to have the 
assistance of a co-employee only and that 
assistance was made available to bim, 
but he did not avail that opportunity and 
insisted On having a retired employee 
as his helper or a lawyer. There was, 
therefore, nO violation of any constitu- 
tional right. 


Mrs, Leelie Seetharaman, for Petitioner. 
B. R. Dolia, for Respondent, 


S. J. —— Peition 
dismissed. 
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Ismail, f. 
The Management of 
Crompton. ring Co., 
eria Private Ltd. v. 
The Presiding Officer, Addl. 
Labour Court, Madras, 


21st February, 1974. 
W.P.No. 2558 of 1971, 


Industrial Disputes Act (XIV of 194.7), section 
2 (s)\—Casual labourers—Appointment for a 
specific period—Particular work— Work over— 
Employment coming to an end automatically— 
Workman whether can claim reinstatement— 
Order of reinstatement not valid. 


Solely because the definition of the term 
‘workman’ in section 2 (s) ofthe Industrial 
Disputes Act included temporary or casual 
labourers also, it did not follow that such 
temporary or casual labourers were enti- 
tled to reinstatement. 


In the instant case, Respondents 2 to 4 
were appointed only for a specific period 
or for a particular work and as soon as the 
period was over or the work was over, 
their employment automatically came to 
an end. ‘There was no rule or law which 
contemplated that such an employe: 
should be given work again by the employ- 
er. 


Essentially, an order of reinstatement 
postulated the existence of a post in which 
the particular person was working and 
with reference to which his employment 
was terminated. When there was no post 
and there was no termination of employ- 
ment there was no question of reinstate- 
ment. 


Even though respondents 2 to 4, would 
come within the scope of the term ‘work- 
man’ in section 2 (s) of the Industrial 
Disputes Act, they would not be entitled 
to reinstatement as ordered by the Labour 
Court since there was no question of 
termination of their services or discharge 
of the workmen concerned as their employ- 
ment itself was for a particular period or 
for a particular job and such employment 
came to an end automatically as soon as 
the term was over or the job was over. 


M.R. Narayanaswamy for Petitioner. 


S. Ramalingam, Assistant Government 
Pleader for Respondent No. 1. 


M—N RG 


P.K. Gopalraj, for Respondents 2 to 4. ` 


S.J. ——— . Petition allowed. 
Katlasam, and 
Maharajan, FF. 


G. Annoussamy v, 
. The State of Pondicherry. 

13th March, 1974. 
L.P.A.No. 10 of 1970. 


Government Servant—Government of Pondi- 
cherry—French Law-—Government servant tak- 
ing part in politics—Issue of arrete by 
Government—Disciplinary proceedings against 
the Government servant—Termination of the 
services—Validity—tle violation de la loi— 
le de le detournement de pouvoir. 


Under the French law, before taking any 
disciplinary proceeding against _ any 
Government servant, civil or military, it 
is incumbent upon the administration to 
communicate to the official a dossier‘con- 
taining the charge and all the documents 
in proof of the charge. In the instant 
case no notice was served on the Govern- 
ment servant, nor was a hearing given to 
him before his services were terminated, 


‘The Counseil d‘Etat would have certainly 


struck down the act of the administration 
On the ground that it did not answer the 
test of external legality and that the preli- 
minary procedure that ought to have 
been followed before taking action against 
the Government servant had not been 
followed. In French law, such:an irregu- 
larity was regarded as vice de forme’, that 
is to say, defect in form. 


Though the arrete of 1937 provided that a 
probationary teacher’s services could be. 
terminated, if he failed to get the prescri- 
bed certificate within the time prescribed. 
for it, it could only operate-upon the 
probationary teachers appointed on: or 
after the date of the arrete, and not upon 
those who had been appointed under the 
earlier arrete which prescribed no such 
penalty. By purporting to terminate the 
services of the Government servant in 
exercise of the powers conferred on the 
administration under the arrete of 1937, 
the administration overlooked the fact 
that it had no powerto doso as the Gover- 
nment servant had acquired a vested inte- 
rest under the anterior arrete which was in 
force at the time of his appointment. 
The act ofthe administration in dismissing 


20 


the Government’‘servant was, therefore, 
clearly the result of le violation ds la - loi 
‘(violation of law). 


The excuse trotted out in the order. of 
termination could_scarcely conceal the 
-uridòubted motive of the administration, 
diz., to liquidate a political opponent, 
who in his passion for freedom, which his 
stay in France had generated, had the 
temerity to challenge the imperialistic 
notionsofthe Governor. It was, therefore 
Clear that the purpose of the arrete of 1937 
‘was used against the Government servant 
was totally extraneous to the p se for 
which it had béen issued. It followed 
that the impugned order was a clear 
illustration of le detournement de pouvoir 
{exceeding the power). 


N.T. Vanémamalai and R. ‘Ganssain for 
Appellant. 


G. Krishnan, Government Pleader for Res- 
pondent. 


S.J.. 
Varadarajan, 7. a 
— ; . The Management of 


Sayani Talkies v. 
K. A. Ramamurthi. 


Appeal allowed. 


15th March, 1974. 
T A A.O:No. 52. of 1972. 


Arbitration Act (X of 1940), section 14 (2), 
rial Disputes Act (XIV of 1947) 
section 12 (3)—Dispute between employer 
and employee—Referred to arbitrator—Award 
of arbitrator—Employee’s entitlement to reinsta- 
temént etc.—Petition under section 30 of the 
Arbitration Act by employer — Validity 
—Powsrs of Civil Court. 


There can be no doubt that the civil 
Court has no. Jurisdiction to enforce -a 


Ca 


contract of personal service and it 
“could award only damages for breach of 
„any such contract. The ision in 


U.P.S.W. Corporation, Lucknow v. G.K. 
Tyagi (A.I.R. 1970 S.G. 1244) does not 


lay down that it is not open to an arbit- 
trator appointed under section 12 (3) 
of the Industrial Disputes Act, to pass an 


“award directing reinstatement of an 


employee eventhough the reference 
made to him was to consider whether the 
non-employment of that employee was 
justified. 

It would appear from the decision in 
Alopi Parshad B Sons v. Union of India, 
(1960) 2 An.W.R. (S.C.) 46, that the 
civil Gout | is bound to pass a decree. in 
terms of the award filed into Court under 
‘section 14 (2) ofthe Arbitration Act, ifthe 
award is not vitiated by any ofthe grounds 
mentioned in section 30 of the Arbitra- 
tion Act. 


In the instant case, it was held that the 
arbitrator was entitled to pass an award 
for reinstatement andifthat award was 
not set aside for any ofthe reasons men- 
tioned in section 30 ofthe Arbitration Act, 
after-it was filed into Court, a decree in 
terms of the award had to follow. 


King and Patridge for Appellant. 
V. Krishnan for and Respondent. 


The Additional Government Pleader for 
Ist Respondent. 


SJ. Appeal dismissed. 
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N. S. Ramaswamt, F. i n; 
i Pavayammal v. 
Qhellappa Gounder. 
C.R.P. No. 2706 of 1973. 
6th February, 1974. 


Civil Procedure Code (V of 1908), Order 9, 
rule Q, Order 17, rules 2, 3—Dismissal of suit 
—Plaintiffs present—Counsel absent—Request 
for adjournment—Adjournment  refused—Suit 
disnussed—Applications under Order 9, 
rule g for restoration—Dismtssal whether 
under Order 17, rule 2, or rule 3—Fudicral 
precedent of High Court—Failure to follow 
by subordinate Gourt— Would amount to insub- 
ordination. 


The plaintiffs in three suits were present 
when the suits were taken up, but their 
Counsel was absent. The plaintiffs re- 
presented to the Court that without their 
Counsel they could not prosecute the suits. 
The Court refused to adjourn the suits 
and dismissed the same. The plaintiffs 
filed applications under Order 9, rule 9, 
Civil Procedure Code for restoring the 
suits to file. On the question whether 
the dismissal was under Order 17, rule 
3 or rule 2 


Held, 


Where a party was represented by Counsel, 
but the Counsel did not appear and the 
party did not take part in the proceedings, 
the party could not be said to have “ ap- 
peared”. It was also clear that merely 
asking for an adjournment was not taking 
part in the proceedings. 


The view that in the three suits the plain- 
tiffs did not “appear” on the date of 
hearing and that the dismissal of the three 
suits was only under Order 17, rule 2, 
Civil Procedure Code was correct. 


In the instant case, the decision in 
Natesa Thevar v. Vatravan Seroaigaran, 
A.I.R. 1955 Mad. 258 was cited and the 
decision was on all fours with the present 
case. However, the learned District 
Munsif did not say that the decision did 
not square with the cases before him, 
But he said that the Rajasthan High Court 
had taken a different view on the point 
in question and that he would agree with 
the Rajasthan High Court. On the 
question of judicial precedents, 
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Held : 


Failure to follow a judicial precedent of 
the High Court to which the Court was 
subordinate, would amount to derelic- 
tion of duty if not insubordination. In 
the instant case, this was clear insubordi- 
nation. All the High Courts have uni- 
formly held that if there was a decision of 
the High Court to which the Court deal- 
ing with the matter was subordinate, 
which decision was applicable to the facts 
of the case on hand, the subordinate 
Court was bound to follow that decision 
in preference to the decision of any other 
High Court taking a contrary view. 


R. Shanmugham, for Petitioner. 
T. Somasundaram, for 1st Respondent. 
S.J. 


Petition dismissed. 





Gokulakrishnan, J: 
: Esakki Doss v. 
Rakisathammal. 


A.A.O. No. 65 of 1973. 
Sth February, 1974. 


Civil Procedure Code (V of 1908), section 47, 
Order 21, rule 66—Court sale—Application 
to set aside —Fudgment debtor’s valuation 
not given in the sale proclamation—Sale 
proclamation defective —Sale liable to be set 


aside. 


A sale proclamation must contain all the 
particulars mentioned in Order 21, 
Fale 66 (2), Civil Procedure Gode and 
must be settled and written by the Judge 
and signed by him. That is the “ Pro- 
clamation’’? which has to be taken as 
settled by the Court. If that “procla- 
mation ° does not contain the necessary 
particulars, it has to be held that there is 
defect in the proclamation of sale itself. 
In the instant case, the notes paper, where- 
in the District Munsif had stated certain 
particulars and ‘signed on 31st August, 
1966 could be taken as the “‘proclama- 
tion ” settled by the Court as provided 
under Order 21, rule 66, Civil Pro- 
cedure Code. This proclamation how- 
ever admittedly did not contain the judg- 
ment-debtor’s valuation. On the ques- 
tion of the validity of the proclamatiof, 
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Held, 


There was a clear defect in the proclama- 
tion of sale which vitiated the entire sale 
proceedings. As such, the matter square- 
ly came under section 47, Civil Procedure 
Code and the sale held on such defective 
“ proclamation ™ settled by the Court 
is liable to be set aside. 


M. Srinivasan, for the Appellant. 
P. Venkataraman, for the 1st Respondent. 


S.J. Appeal dismissed. 





K. Veeraswami, C.F. and 
Varadarajan, J . 
Papanasam Fishermen 
Co-operative Society Ltd., 
Papanasam Taluk, 
Thanjavur District 
and another 
v. 
The Collector of Thanjavur. 
W.A. Nos. 339 and 340 of 1973. 
28th February, 1974. ` ' 


Tamil Nadu Inland Fisheries (Lease and 
Licence) Rules, (1972), rule 2, Proviso—Gons- 
titution of India (1950), Article 226—Licence 
for fishing rights—Grant by Collector—Inter- 
ference by Government—Dtrection to cancel the 
lease already granted—Show cause notice— 
Explanation rejected—Principles of natural 
justice—Whether sattsfied—Proviso to rule 2 
—Effect of—sStatutory power—Need not be 
mentioned when exercised. ` 


Once it is shown that the statutory power 
exists, the non-mention of it on the occa- 
tion of its exercise would not derogate 
from the fact that the authority acted in 
exercise of such statutory power. 


The effect of the proviso to rule 2 of the 
Tamil Nadu Inland Fisheries (Lease and 
Licence) Rules, 1972, was thatit took out 
of the scope of the rule a case of Depart- 
mental fishing or fishing by the Depart- 
ment itself. 


In the instant case, a co-operative society 
was granted a lease for fishing rights. 
Subsequently the Government directed 
the Collector to stay the grant and 
followed it up by further directions ta 
cancel the lease and grant the same to 


another society. The Collector followed 
the directions and issued a show cause 
notice and after the society submitted 
an explanation cancelled the lease merely 
stating that the explanation was not 
satisfactory. Against the cancellation, 
the society filed a petition to quash the 
orders of the Collector. This was dis- 
missed. On further appeal, 


Held 
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The Collector’s order merely said that the 
elaborate explanation of the appellant 
was unsatisfactory. It was obvious that 
that was not compliance with the require- 
ments of the principles of natural justice. 
The compliance should be a substantial 
one, that is to say, it should be not merely 
in form ; the opportunity must be com- 
plete, reasonable and adequate which 
meant also that when an explanation was 
submitted by the person who was asked 
to show cause, the authority concerned 
should apply its mind to the explanation 
and not merely say it was uasatisfactory. 
Also, the orders of the Collector were 
subject to review by the Court under 
Article 226 of the Constitution, and the 
non-speaking order of the Collector did 
not show its reasonableness or compliance 
with the principles of natural justice. 


The direction of the Government to the 
Collector to cancel the lease was obviously 
irregular and the Government ought not 
to have issued such instructions to the 
Collector. 


K: K. Venugopal, N. Ganapathy and V. M. 
Jayapandian, for Appellants. 


The Government Pleader, V. P. Raman and 
B. Kumar, for Respondents. 


S.J. Appeals allowed. 
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‘IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Ordinary O-iginal Civil Jurisdiction.) 
PResENtT:—N. S. Ramaswamt, F. 


‘The Union of India represented by 
the Regional Director (Food), Sou- 
thern Region, Madras .. Plannf* 


g. 


Cheyenna Compania Naviera $, A. 
represented by its Agent Messrs. 
Panagotis A. Lemas and Associates 
Ltd. and another Defendants. 


Carriage of goods by sea—Chartered vessel 
carrying goods from Houston port (U.S.A.) 
to Madras port—Shoriage in delivery— 
Carrier’s liability—Mate’s recerpt—Probative 
value—Certificate issued regarding weight of 
cargo by International Testing Laboratory— 
Value—Commercial Documents Evidence Act 
{XXX of 1939), sectton 3 (B) and item 6, 
Part I of the schedule —Effect—Burden of proof 
as to reason for shariage—Netther inherent 
pice nor peril of the sea made out—Award of 
damages—Calculation—Relevant factors— 
Madras agent of carrier not liable. 


A mate’s receipt is prima facie evidence 
regarding the quantity and condition 
of the cargo shipped in a vessel, though it 
is not coaclusive evidence. [Paras.6 and 7.] 


A certificate given by an international 
body—the Shilstone Testing Laboratory 
showing the weight of the cargo as cer- 
tified by the certified weight-master 
comes under the Commercial Documents 
Evidence Act, 1939, and would be prima 
facie evidence regarding the weight of 
the cargo shipped in the vessel. 

[Para, 8.] 


If the goods-owner proves that the consig- 
ned goods have not been delivered or 





* OS. No. 174 of 1966. 20th October, 1971. 


have been damaged after shipment, the 
onus shifts to the carrier to bring the 
cause of damage within one or other of 
the exceptions under which he will be 
exonerated from liability. 

[Para. 13.'] 


When it is proved that the shortage was 
during voyage, it is for the carrier to 
plead and prove any of the grounds of 
exemption from liability available to him. 

[Para. 15.] 


In the absence of evidence of any peril of 
the sea or some inherent vice in the goods 
the carrier cannot be absolved from 
liability for the shortage. 

[Paras, 12 and 14.] 


The carrier’s agent at Madras cannot be 
made liable. [Para. 10.] 


In assessing the value of the shortage 
in Weight in delivery of the goods consig- 
ned from the United States to Madras 
it is the exchange value of the dollar as 
at the time ofshort-delivery or breach that 
alone will be applicable. (Para. 17.] 


Where the evidence showed that there 
might have been spillage and wastage of 
some Of the goods at the time of their 
discharge from the ship, to be on the 
safe side, 25% of the short-landed goods 
may be omitted in the calculation of the 
plaintiff’s damages. [Para, 18.] 


Cases referred to :— 


Nippon Yusen Kaisha v. Rampiban Serowgee, 
(1938) A.C. 429 (P.C.); Paterson Steam- 
ships v. Canadian Wheat, (1934) A.C. 538. 
C. Rangaswami Iyengar, and the Standing 
Counsel, for the Central Government, 
for Plaintiff. 


King and Patridge, for Defendants. 
The Court delivered the following 


JupGcment.—The Union of India, repre- 
sented by the Regional Director (Food) , 


————— 
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Southern Region, Madras, has filed the 
suit for the recovery of a sum of 
Rs. 1,16,995.50 said to be the value of 
247.071 M.T. of Ammonium Sulphate 
short-landed by the first defendant which 
is a shipping company. The plaintiff 
imported ammonium sulphate from the 
Port of Houston, ` Texas, U.S.A., to 
Madras by ‘Dr. Antonis Lemos’ the ship 
of the first defendant company. Exhibit 
P- dated grd June, 1965 is the charter 
party between the plaintiff and the 
first defendant. ‘Dr. Antonis Lemos’ is 
the vessel which had been chartered and 
it was in that vessel the consignment of 
ammonium sulphate was shipped from 
the Port of Houston. Exhibit P-2 dated 
yth July, 1965 is the bill of lading issued 
by the first defendant. It was a bulk 
cargo and the vessel carried only the said 
cargo and nothing else. es manifested 
ntity ofthe cargo, namely, ammonium ~ 
See is 10,491.686 M.T. which is 
equal to 11,564.986 short tons. The 
ship arrived at the Madras Port on 
24th August, 1956. The discharge of 
cargo commenced on a2gth August, 
1965 and was completed on 8th 
September, 1965. The plaintiff had been 
taking delivery which was completed on 
gth September, 1965, that is, just a day 
after the completion of the discharge. 
According to the plaintiff, the total 
quantity of ammonium sulphate dis- 
charged by the vessel was Only 10,244.615 
M.T. while the manifested quantity 1s 
10,491.686 M.T. Thus, there was a 
shortage of 247.071 M.T. According 
to the plaintiff, the first defendant, the 
shipping company, which is the carrier, , 
is bound to pay the value of the above- 
said short-landed ammonium sulphate, 
because the shortage was due to the 
fact that the first defendant neglected and 
failed to exercise due care and diligence 
in respect of the said cargo in its loading, 
handling, carrying etc. The value of 
the abovesaid 247,071 M.T. at 47.65 
dollars per metric ton is said to be 11,772.93 
dollars. To this, the freight and 1% 
insurance is added thus making a total 
of 15,599.40 dollars. The plaintif 
claims the abovesaid amount in its 
rupee equivalent at Rs. 7.50 per dollar and 
thus, the suit amount of Rs. 1,16,995.50 
ig arrived at. The second defendant is 
the Madras agent of the first.defendant. 
It is stated in the plaint that the second 
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defendant is also liable to pay the above- 
said amount. 


z` The first defendant in its written 
statement has put the plaintiff to strict 
proof regarding the actual quantity of 
ammonium sulphate shipped in the vessel. 
It denied that the ship short-landed at 
Madras Port 247.071 M.T. of ammonium 
sulphate. The plaintiff’s case that the 
shortgage was due to the negligence or 
want of due care and diligence etc., on 
the part of the first defendant is specifi- 
cally denied. It is pointed out that as 
per the terms of the charter party, the 
entire handling operations, namely, load- 
ing, stowing, trimming, and discharging 
the cargo were carried out only by the 
plaintiff or their agents and that the 
first defendant had no part in such opera- 
tions and that it merely carried the cargo 
from the Port of Houston to Madras. It 
is stated that the shortgage, if any, is 
therefore, due to the negligence of the 
plaintiff or its agents, stevedores and 
servants. It is further claimed that the 
first defendant’s liability as carrier 
ceased once the cargo is off the ship’s 
side and that the first defendant cannot 
be held liable for any loss or damage to the 
cargo after landing and before weigh- 
ment. The written statement further 
proceeds to say that before the cargo was 
discharged, a hatch survey was held at 
Madras Port, and it was found by that 
survey that the plaintiff’s cargo was intact 
in the holds of the ship and that there- 
fore, the defendant cannot be held liable 
for the shortage. Then it is stated that 
the shortage, if any, might be due to 
inherent vice in ammonium sulphate, as 
it has a tendency to disintegrate (watered 
down) in damp atmosphere. According 
to the first defendant its vessel experienced 
rough and heavy weather during the 
voyage and on account of that it was possi- 
ble that a portion of the cargo might have 
watered down resulting in loss in weight. 
The first defendant also claimed the 
immunities provided under section 4, 
rule 2 o (m) and (q) of the U.S. Car- 
riage of Goods by Sea Act, 1936. 


3. The further case is that even if the 
plaintiff is entitled to the value of the 
alleged short-landed cargo, it cannot 
claim the rupee equivalent of the C.LF. 
value of the cargo at the exchange rate 
as on the date of suit, but only at 
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the exchange rate as on the date of 
discharge of the cargo. It may be 
noted that the Indian rupee was devalued 
in June, 1966. This transaction was in 
1965. So it is stated that the exchange 
rate which was then prevailing, namely, 
Rs. 4.50 per one U.S. dollar should be 
the one that is applicable and, that there- 
fore in any event the plaintiff would not 
be entitled to the amount claimed which 
is on the basis of the present exchange 
value, namely, Rs. 7.50 per U.S. Dollar. 


4. The second defendant, namely, the 
Madras agents of the first defendant has 
filed a similar statement as that of the 
first defendant and added that it cannot 
be held liable for the suit claim as it had 
only acted as the agent of the first 
defendant. 


5. The following issues were set for 
trial: 


1. What was the actual quantity of 
cargo of the plaintiff that was shipped 
at the Port of Houston by the first defen- 
dant’s vessel? 


2. Was there a short-landing”of 2447.07 
M.T. of ammonium sulphate by the 
first defendant’s vessel at Madras? 


3. What is the value of the cargo short- 
landed? 


4. Did the defendants’ liability cease 
once the cargo was off the ship’s side? 


5- Is the shortage due to any negli- 
gence of the plaintiffs themselves ‘or due 
to the inherent nature of the cargo? 


6. Does the charter-party agreement 
dated grd June, 1965 form part of the 
contract of carriage between the plaintiff 
and the first defendant and are the parties 
bound by its terms and conditions? 


7. Is not the subject contract of carriage 
governed by the U.S. Carriage of Goods 
by Sea Act, 1936? 


8. Are the defendants entitled to rely 
on the immunities provided under section 
4 rule 2 (c) (m) and (q) of the U.S. 

arriage of Goods by Sea Act, 1936 in 
defence of the suit claim? 


g. Is not the plaintiff entitled in law to 
claim only the rupee equivalent of the 
G.I.F. value of cargo at the 

rate which prevailed at the time the 


alleged -breach (short delivery) occurred 
(i.e.) at the exchange rate of Rs, 4,50 
per U.S. dollar? 


10. Are the defendants liable for the 
suit claim and if so, to what extent ? 
11, To what relief, if any, are the 


plaintiffs entitled? 


6. From the evidence on record I 
find no difficulty in holding that 
10,491.686 M.T. of ammonium sul- 
phate was received by the first defendant 
on board the ship ‘Dr. Antonis Lemos’ 
at the Port of Houston on July, 1965. 
Exhibit P-2 the bill of lading shows the 
weight of the cargo as declared by the 
shipper, namely, the plaintiff and that is 
given as 10,491.686 M.T. and 11,564.985 
short tons. The bill of lading says that 
the goods were shipped in apparent good 
order and condition by India Supply 
Mission (who acted for the plaintiff) 
on board the ship ‘Dr. Antonis Lemos’, 
It further says that the goods were to be 
delivered in like good order and condi- 
tion at the Port of destination in India 
as per the terms of the eee A 
Then further down in the bill of lading 
there are printed conditions. Condi- 
tion .No. 3 says “3. Shipper’s weight, 
quantity and quality unknown’’. 
Because of this, the contention on behalf 
of the defendants is that this document, 
namely, the bill of lading is not even 
prima facie evidence regarding the quan- 
tity that was shipped. It is not seriously 
disputed by the learned Counsel for the 
plaintiff that the bill of lading in this case 
would not help in proving the actual 
weight of the ammonium sulphate 
shipped in the vessel. But two other 
documents are relied on by the plaintiff 
in order to show that 10,491.686 M.T. 
were actually shipped in the vessel at the 
Port of Houston. Exhibit P-17 is the 
mate’s receipt issued to the plaintiff as 
soon as the DIDP A company took charge 
of the cargo. That gives the weight of 
the ammonium oP shipped in each 
of the five holds of the ship, the total of 
which is shown as 11,564.985 short tons 

It cannot be disputed that this documen 

is prima facie evidence regarding the s 
of the cargo shipped in the vessel, 

7. In Nippon Yusen Kaisha v. Ramjiban 
Serowges*, the question was regarding the 
eee 

1, (1998) A.G, (P.O. 429. 
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«ownership of the goods shipped in a. 
-particular vessel, because the sellers of 
-the goods had retained the mate’s receipt 
in their capacity as unpaid vencors. In 
-dealing with this question, it was observed 
‘by the Privy Council at’ page 445, 


-thus 


“The mate’s receipt is not a document 
of title to the goods shipped. Its 
transfer does not pass property in the 
-goods, nor is its possession equivalent 
-tó possession of the goods. It is not 
‘conclusive, and its statements do not 
“bind the shipowner as do the state- 
ments in a bill of lading signed within 
‘the master’s authority. Itis, however, 
prima facis evidence of the quantity and 
-condition of the goods received, and 
prima facie it is the recipient or posses- 
‘sor who is entitled to have the bill of 
lading issued to him’’. 


“The observation that the mate’s receipt 
ds prima facie evidence regarding the quan- 
tity and condition of the goods received 
is worth noting. In Carver’s British 
‘Shipping Laws (Vol. 2, page 87 note 
.89) it is stated that a shipowner is not 
-estopped from denying the truth of state- 
ments in a mate’s receipt, even apparently 
though they relate to the condition and 
not to the quantity, of the goods shipped. 
‘This note further quotes the observation 
-of the Privy Council in the above reported 
icase. Therefore, it is clear that a mate’s 
‘receipt is prima facis evidence regarding 
Ithe quantity of the goods received by the 
ship owner. Of course, it is not con- 
clusive evidence and the shipowner would 
certainly be entitled to deny the truth 
of the statement made in the mate’s 
receipt in which event the ship-owner 
thas to lead evidence rebutting the 
prima facie evidence provided by the 
receipt itself. This position is not seriously 
disputed by the learned Counsel for the 
defendants. 


8. There is yet another document on 
which the plaintiff places reliance and 
that is ibit P-5 dated 8th July, 
„1965, Which is a certificate given by 
IShilstone Testing Laboratory showing the 
weight of the cargo as given by the certi- 
fiad weight master. This certificate shows 
that the weight of the cargo was 
10,491.686 M.T. This is also a docu- 
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ment which would come under the Com- 
mercial Documents Evidence Act (XXX 
of 1999). Section 3 (b) of that Act 
says t the Court may presume, in 
relation to documents included in Part II 
of the schedule, that it had been duly 
made as purported to have been made 
in the document and that the statements 
contained therein are accurate. Item 6 
of Part II of the schedule to that Act, 
refers to certificate or receipt showing 
the weight or measurement of a consign- 
ment issued by the official measurer of 
the Conference Lines, or by a sworn or 
licensed measurer or by a recognised 
Chamber of Commerce’’. That Shilstone 
Testing Laboratory which had issued the 
receipt Exhibit P-5 is an international 
body has not been disputed by the defen- 
dants. All that is stated in the written 
statement is that such certificate is not 
binding on the defendants. No doubt 
the certificate would not bind the 
defendants. But the point is whether it 
cannot be relied on by the plaintiff as 
prima facie evidence regarding the weight 
of the cargo shipped in the vessel. I 
am quite clear that this document can 
also be relied on by the plaintiff regard- 
ing the weight. Even apart from this 
document, there is the mate’s receipt 
Exhibit P-17 which was already referred 
to and that is certainly prima facie 
evidence regarding the weight. Therefore, 
the fact that the bill of lading is not 
helpful to the plaintiff as evidence regard- 
ing the weight of the cargo shipped does 
not mean that the plaintiff has no evidence 
to prove the weight. No doubt the 
mate’s receipt provides only prima facis 
evidence r ing the weight. But in 
the absence of any evidence contra 
I see no reason why the Court should not 
act upon that document. It is signifi- 
cant to note that the defendants have 
not let in evidence either oral or docu- 
mentary. Surely, the fact that there 
is a printed clause in Exhibit P-2, the bill 
of lading that “‘shipper’s weight quantity 
and quality unknown’’ would in no 
way affect the value of the mate’s receipt. 
Asa matter of fact, the learned Counsel 
for the defendants does not contend that 
Exhibit P-17, the mate’s receipt is not 
even prima facie evidence. Under these 
circumstances, I have no hesitation to hold 
that 10,491.686 M.T. of ammonium 
sulphate (11,564.985 S.T.) was shipped 
in the vessel. 
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g. Then the question is whether there was 
short-landing, if so, to the extent of 
247.07 M.T. as claimed by the plaintiff. 
R. Srinivasan, District Manager, Food 
Corporation of India, who was then the 
Assistant Director in the office of the 
Regional Director (Food), Southern 
Region, Madras, was in charge of clear- 
ance of the suit cargo, and he has given 
evidence as P.W. 2. David Mathan 
P.W. 1 was the shed-master in the west 
quay of the Madras Port during the 
relevant period and it was in that quay 
the suit cargo was discharged. This 
witness as well as P.W. 2 have spoken 
about the mannerin which the cargo 
was discharged and ultimately taken 
delivery of by the plaintiff. Exhibit 
P-18 is the import application with 
certificate. This gives the details of 
the cargo discharged and taken delivery 
of by the plaintiff. Exhibit P-12 is the 
out-turn statement given by the Port 
Trust. This shows that the quantity 
manifested was 10491.686 M.T. and the 
quantity delivered was only 10,244.615 
M.T. It is pointed out by the learned 
Counsel for the defendants that the out- 
turn statement is not a statutory docu- 
ment and therefore, that cannot be 
relied on in the same way as tally sheets 
prepared at the time of the discharge of 
cargo. In this case no tally sheet was 
prepared because it is bulk cargo and 
only out-turn statement was given by the 
Port Trust. It is true that the. prepara- 
tion of the tally sheet is a statutory obli- 
gation on the part of the Port Trust; but 
it is not so with regard to the out-turn 
statement. But in this cese apart from 
the out-turn statement, the plaintiff has 
filed the import application with its 
certificate (Exhibit P-18) which shows 
the details of the goods discharged and 
taken delivery of. The evidence of 
P.W.s. 1 and 2 goes to show that the 
entire goods discharged from the vessel 
had been weighed by the Port Trust 
before the same was delivered to the 
plaintiff. Under these circumstances, 
there is no reason to disbelieve the plain- 
tiff’s case that only 10,244,615 M.T. 
was delivered. 


10. It is suggested on behalf of the 
defendants that even in the process 
of discharge of the cargo from the vessel, 
there was chance of spillage and that 
might have resulted in the shortage. 


Even assuming that there would be- 
some spillage, it is not possible to hold. 
that 247 M.T. of ammonium sulphate 
would have been lost by such pias. 


rx. There is also nothing to show that 
after the goods were discharged from 
the vessel and before the same was taken 
delivery of by the plaintiff, there was any’ 
loss. This is not a case where the goods. 
were allowed to lie in the sheds of the 

Madras Port Trust for any length of” 
time. The process of taking delivery 
of the goods was going on as the goods. 
were being discha from the vessel 

and as a matter of fact the delivery of 
the goods to the plaintiff was completed. 
almost simultaneously with the discharge 

of the goods. The evidence discloses- 
that while the discharge was completed. 
on 8th September, 1965, the plaintiff 
took delivery of the entire quantum that: 
was discharged by gth September, 1965.. 
Though it had been stated in the written. 
ste tement that once the goods are off the. 
ship’s side, the liability of the carrier. 

ceases, that was not the case put for- 
ward at the time of the trial. At the time 
of the trial it was not even suggested that. 
there might have been any loss or damage: 
to the cargo after it was landed and before 

it was weighed by the Port Trust. 


rz. There is nothing to show that the: 
shortage was due to any inherent vice 
in the goods. Even as per the averments. 
in the written statement the cargo,. 
namely, ammonium sulphate is likely 
to disintegrate only in damp atmosphere. 
It is not stated in the written statement 
that in any event the cargo is likely to: 
disintegrate after a particular period. 
The written statement further suggests. 
that it was possible that a portion of the 
cargo had disintegrated (watered down) 
due to the fact that it was exposed to: 
dampness as a result of heavy weather 
experienced during the voyage. In this. 
statement there is an admission that 
during voyage the cargo became damp 
and that might be the reason for the 
shortage. It is certainly a reason for the 
shortage. It is certainly the duty of the 
carrier to see that the cargo is not exposed. 
to dampness. Of course, if such dampness 
is as a result of perils of sea or act of God, 
the carrier can escape lability. Bu 

there is nothing on record to show that 
this exposure of the cargo to’ dampness 
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was as a result of circumstances beyond 
the control of the carrier. Though it is 
stated in the pleadings that there was 
heavy weather during voyage and that a 

rotest to that effect had been made 
by the Master of the ship, no attempt 
has been made to prove this averment. 
Further, I am of the view that heavy 
weather cannot be equated to perils 
of sea or act of God because that is only a 
normal incident of sea voyage. Under 
these circumstances, I think even on the 
defendants’ own showing it must be, 
held that the cargo had been exposed to 
damp atmosphere during voyage. The 
averment in the written statement that 
on the ship being berthed at Madras 
Port and before the cargo was discharged 
there was a hatch survey and that revealed 
that the holds of the ship were intact has 
again not been proved. For reasons 
best known to themselves the defendants 
have not chosen to file the hatch survey 
ch Therefore, one does not know 
whether the holds had been properly and 
securely closed during voyage and whether 
they were intact when the ship berthed at 
Madras Port. As pointed out by Carver, 
the common law with regard to the 
liability of a public carrier of goods, is 
strict, and apart from express contract 
he is, with certain exceptions, absolutely 
responsible for the safety of the goods 
while they remain in his hands as carrier. 
Lord Wright, delivering the judgment 
of the Privy Council in Paterson Steamships 
v. Canadian Wheat}, said: 


“At common law, he was called an 
insurer, that is, he was absolutely 
responsible for delivery in like order 
and condition at the destination of the 
bailed to him for carriage. He 
could avoid liability for loss or damage 
only by showing that the loss was due to 
the act of God or the King’s enemies.” 


Even when the carrier can plead one or 
other of the exceptions he will not be 
exonerated from losses arising from 
any of these excepted causes when there 
has been any neglect on his part to take 
all reasonable steps to avoid them; or 
to guard «pene their possible effects or 
to arrest ir consequences. In a case 
where a cargo was damaged by water 
escaping from a boiler pipe cracked by 


a. (1934) A.C. 538. 
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frost,it was held that the loss was occasion“ 
ed by the negligence of the master in 
leaving the boiler full on a cold night, 
and that the common Jaw exception of act 
of God did not therefore avail the cargo 
owner. 


33. As observed by Carver at page 227 
(note 267) if the goods-owner proves 
that the goods have not been delivered 
or have been damaged after shipment, 
the onus shifts on to the carrier to bring 
the cause of damage specifically within 
Article 4, rule 2. In the present case the 
U.S. Carriage of Goods by Sea Act, 1936 
is applicable. Though et the time of the 
framing cf the issues, there seems to have 
been a dispute it is now conceded by the 

laintiff that the parties are governed 
> the U.S. Carriage of Goods by Sea Act, 
1936,as stated by the defendants. Section 
4, rule (2) in that corresponds to Article 
4 (2) referred to above. The defen- 
dants rely on the immunities provided 
under section 4, rule (2) (¢) (m) and (g) of 
U.S. Carriage of Goods by Sea Act. 
Section 4 (2) says that neither the carrier 
nor the ship shall be responsible for 
loss or damage arising or resulting from. . 


(c) Perils, dangers, and accidents of 
the sea or other navigable waters;.... 


(m) Wastage in bulk or weight or any 

_ other loss or damage arising from in- 
herent defect, quality, or vice of the 
goods;......-. 


(q) Any other cause arising without 
the actual fault and privity of the 
carrier and without the fault or neglect 
of the agents or servants of the carrier, 
but the burden of proof shall be on the 
person claiming the benefit of this excep- 
tion to show that neither the actual fault 
or privity of the carrier nor the fault 
or neglect of the agents or servants of 
the carrier contributed to the loss or 


damage.” 


14. I bave already pointed out that 
there is no evidence regarding the peril 

of the sea having been résponsible for the 
damage to the goods. I have also indica- 
ted that there is nothing to show that 
the damage is due to inherent vice in th 

goods. It may be that ammonium sul- 
phate is likely to disintegrate if it is 
exposed to damp weather. Even so, it 
is for the defendants to show that such 
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re was not due to-their fault. 
Therefore, clause (m) is also not available 
to the defendants. Under clause (g) the 
burden of proof would be on the defen- 
dants in this ‘case, if they claim the 
benefit of that exception to show that 
neither the actual fault or privity of the 
carrier nor the fault or neglect of the 
agents or servants of the carrier contri- 
buted to the loss or damage. Further 
this clause can have no application 
because it is not shown that the ute 
was due to any other cause arising with- 
out the actual fault and privity of the 
carrier. 


15. The learned Counsel for the defen- 
dants contends that the vessel having 
been chartered to carry only the plaintiff’s 
goods it had no necessity to discharge 
any cargo at any other port and that, 
therefore, there was no chance of pilferage 
or interference with the said cargo en route. 
But this fact, namely, that the ship carried 
only the suit cargo and nothing else 
and there was no cargo to be discharged 
at any other port, would not help the 
defendants. When it is proved that the 
ortage is during voyage it is the defen- 
dants’ duty to plead and prove any of 
the exceptions available to them. I do 
not believe that any of the exceptions 
is applicable in this case. On the con- 
trary, the court would be justified in 
inferring that the damage to the goods 
should have been due to negligence on the 
part of the defendants because there is 
an admission by the defendants that the 
goods had been exposed to dampness 
during voyage. 
16. Under the above circumstances, the 
first defendant, namely, the carrier, would 
certainly be liable to make good the 
shortage. However, the second defen- 
dant, who is only the Madras agent of the 
first defendant cannot be made liable, 


17. Though the plaintiff has claimed“.he 
value of the shortage at the present exch- 
value of the U.S. dollar, ”. is not 
seriously disputed that the exchs.nge which 
revailed in 1965, that is, a} the time of 
the short delivery, would dione be appli- 
cable. Then one U.S. dollar was equal 
to Rs. 4.50. It was at that rate the 
plaintiff originally made its claim in 
Exhibit P-14, dated 2nd March, 1966. 
The claim then was for a sum „of 
Rs. 70,927.84 towards the value of the 


247.071 M.T. of ammonium suplhate- 
SaS. Chella v. S.S. Volturno? is an authority, 
for the proposition that the exchange rate 
at the date of the breach alone should 
govern. 


18. Lastly, the question is whether the 
plaintiff would be entitled to the value 


25 per cent. of the short landed goo 
be omitted from calculation of the plain- 





Port. 


19. I hold, therefore, on issue 1 that 
the actual quantity of cargo shipped at 
Port of Houston was 10,491.686 M.T. 
as claimed by the- plaintiff; 

on issue 2, that there was short-landing 
of 247.071 M.T.; 

on issue 3 that the value of the cargo 
short-landed is Rs. 70,927.84; 

on issues, 4 and 5 against the defendants; 

on issues, 6 to 8 in favour of the defen- 
dants as conceded by the plaintiff; 

on issue g that the exchange rate has 
to be taken as one dollar is equal to 
Rs. 4.503 

On issue 10 against the plaintiff; and 

on issue 11 that the first defendant alone 
is liable to pay Rs. 53,195.88 to the 
plaintiff. 

go. In the result, there will be a decree in 
favour of the plaintiff, against the first 
defendant alone for the recovery of a 
sum of Rs. 53,195.88 with proportionate 
costs. The suit is dismissed as against 
the second defendant, without costs. 


P.S.P. Suit decreed against 


- 


t. (1921) 2 A.C. 544. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT: MADRAS.: 


(Ordinary Original Civil Jurisdiction.) 
PresENT:—WN.S. Ramaswami, F. 


The Corporation of Madras, by its 
Executive Authority, The Commis- 
sioner, having its Office at Ripon 
Buildings, Park Town, Madras-3 

.. Plaintif* 


0. 
e 


Ratanlal Fomra and others 
.. Defendants. 


and 


Fomra Brothers by Partner Kanhya- 
lal Fomra, carrying on business at 
No. 392, Mint Street, G. T., ; 

.. Plaintiffs 
D. 


The Corporation of Madras, by its 
Commissioner, having his office at 
Ripon Buildings, Madras-3 

Defendant. 


(A) Contract Act (IX of 1872), section 230 
—Disclosed principal—Tender and acceptance 
clearly showing that dealings should be with 
principal direct—Agent signing formal pres- 
cribed form contract without mention of his 
representative capacity—E fect —Suit for dama- 
ges for breach of contract—Person liable. 


(B) Evidence Act (I of 1872), section g2— 
Agent signing formal prescribed form 
contract—-Capacity in which he signsd— 
Terms of tender and letter of acceptance— 
Not evidence aliunde—Admusstbilsty. 


Where a tender specifically stated that 
order for the goods must be placed with 
the principal at Bombay and payments 
were to be made directly to the principal 
and the ‘time’ of delivery was tentative, 
subject to force majeure conditions includ- 
ing shortage of raw materials, break- 
down in machinery, labour strikes and 
also availability of electrical energy, a suit 
for damages for alleged breach of contract 
cannot be enforced against the agent, 
though the latter had signed the printed 
contract without indicating that he was 
signing as agent. [Paras. 3 and 11.] 





*C.S. Nos. 48 of 1967 and 33 of 1968. 
” 20th Fanuary, 1972. 
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In such a case it will not be correct to 
say that the printed form contract entered 
into subsequently should be deemed to 
have superseded the other documents 
viz., the tender and the acceptance letter. 


[Para. 7.] 


The tender as well 2s the acceptance of 
the tender formed part of the contract. 


Where the agent was not trying to lead 
extraneous evidence in support of his 
case, and relied upon the terms of the 
contract themselves to prove the case, 
it cannot be held that the formal con- 
tract was the only document evidenc- 
ing the contract and that the agent in 
relying on the terms of the tender and 
the acceptance thereof was trying to 
lead evidence aliunde to show that - he 
did not contract on his own behalf. 
Such evidence cannot be shut out as 
infringing section 92 of the Evidence Act. 


[Para. 11.] 


Where an agent has taken the defence 
that he was not personally liable and 
had only acted for a disclosed principal 
any suit by the agent in his individual 
capacity for recovery of the value of the 
goods supplied to the other .party is 
not maintainable as per section 230 of the 
Contract Act. The agent is not only not 
personally bound by the contract, but 
also cannot personally enforce the con- 
tract. [Para. 12.} 


Cases referred to :— 


The South Indian Industrials Ltd. v. Mindi - 
Rama, (1928) 27 M.L.J. 501: 26 I.C. 8225 
Parker v. Winlow, (1857) 7 E.Bl. 1 942: 27 
L.J.O.B. 105: r19 E.R. 1497; Soopro- 
moniam Ghetti v. Heilgers, (1879) I.L.R. 5 
Cal. 71; Venkata Subbiah Chetty v. Govinda- 
rajulu Naidu, (1907) I.L.R. 31 Mad. 45: 
18 M.L.J. 1.; Bateman v. Phillips, (1812) 
15 East 272 S.C.: 104 E.R. 847; Shankar 
Bandu v. Shankar Babaji, A.I.R. 1956 
Bom. 165. 


T. Chengaloaroyan and M. Thtrugnana- 
sundaram, for Plaintiff in (C.S. No. 48 of 
1967). 

P.V. Subramaniam, for Defendants in (G.S. 
No. 48 of 1967). 

P.V. Subramaniam, for Plaintiff in (C. S. 
No. 33 of 1968). 


T. Ghengalvaroyan, for Defendant in (G.S. 
No. 33 of 1968). 
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The Court delivered the following 


JupamEentT:—These two suits arise out of 
a contract between the Corporation of 
Madras, who is the plaintiff in C. S. No. 
48 of 1967 and a partnership firm by 
name Fomra Brothers, who is the de- 
fendant in that suit, for the supply of 
certain types of high tension power cables 
by the firm to the Corporation. 
48 of 1967 has been filed by 
Corporation of Madras for the 
recovery of a sum of Rs. 1,40,625 with 
subsequent interest towards dameges on 
the ground that the defendant commit- 
ted breach of contract in its failure 
to supply the power cables contracted 
for and that the Corporation was forced 
to make purchases from open market 
in which they had to pay more than the 
price settled between the parties in respect 
of the same type of cables. The other 
suit namely, C. S. No. 33 of 1968 is 
one filed by the above said partner- 
ship firm, namely, Fomra Brothers 
against the Corporation of Madras for 
the recovery of a sum of Rs. 16,432.98 
with interest of Rs. 1,297.02 totalling 
Rs, 17,730 towards the value of cables 
already supplied by the firm to the Cor- 
poration. It is common case that out 
of the contracted quantity of power 
cables only a small portion was supplied 
by the firm to the Corporation and the 
value of those supplies came to 
Rs. 16,432.98. This amount had been 
withheld by the Corporation, though 
it was due to the firm, on the ground 
that the same was liable to be set off 
towards the damages suffered by the 
Corporation owing to the firm’s failure 
to supply the major part of the con- 
tracted quantity of power cables. 


Hereinafter in this judgment the Cor- 
poration of Madras would be referred 
to as the plaintiff and the partnership 
firm namely, Fomra Brothers would 
be referred to as the defendant. 


2. The plaintiff invited tenders for 
the supply of power cables of the speci- 
fied type and, the defendant filed a ten- 
der. It was duly accepted by the plain- 
tiff by its communication dated 4th 
November, 1963. Later, a formal con- 
tract was executed between the parties 
and that is dated 6th June, 1964. It 
is common ground that the defendant 
supplied only 7,220 metres of a parti- 
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cular type of power cable and failed 
to supply the balance. There had 
been correspondence between the parties 
and the defendant had been asking for 
time on the ground that its principals 
namely, a company called Power Cables 
which is a manufacturing company 
at Bombay, had not made the supplies. 
By a letter dated 6th January, 1965, 
the plaintiff notified that if the defen- 
dant failed to supply the quantity within 
seven days from the date of receipt of 
that letter, the contract would be ter- 
minated and purchase at the risk of 
the defendant as per clause 4 of the 
terms of the contract would be made, 
and that the enal provisions, of the 
contract Soule be enforced. The 
defendant by their letter dated 11th 
January, 1965 requested further ex- 
tension of time, but the plaintiff refused 
further extension. It is, therefore, the 
case of the plaintiff that the defendant 
committed breach of the contract. Then 
the plaintiff purchased the power cables 
of the type required in the open market 
from various concerns such as Messrs. 
Galada Enterprise, M/s. S. G. Electri- 
cals and M/s. Crompton Engineering 
Company (P) Limited, The total price 
paid by the plaintiff for these purchases 
in the open market was Rs. 4,52,544 
as per the case of the plaintiff. It is its 
further case that the cost of the cakles 
at the contract rate came to only 
Rs. 3,11,919. ‘Therefore, the plain- 
tiff says that it had suffered damages 
to the extent of Rs. 1,40,625. 


3. The defendant in its written state- 
ment has refuted the claim of the plain- 
tif and mainly contended that the 
defendant was not liable to be sued by 
the plaintiff because it acted only as 
the agent of the manufacturing company, 
namely, the Power Cables (P) Limited, 
Bombay who were termed and disclosed 
to the plaintiff as principals of the de- 
fendant in respect of the tender made 
by the defendant. It is pointed out 
that in the tender itself it was specifically 
stated that ordersfor the goods must be 
placed by the plaintiff with the said com- 
pany and that payments were to be made 
by the plaintiff direct to that com- 
pany. It is its further case that th 

period of delivery mentioned in th 

contract was only tentative and subjec 

to force majeure conditions includin 
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ortage of raw materials, 
in machinery, labour strikes and 
availability of electrical energy. It is 
further stated that as per the terms of 
the tender the defendant was liable 
to supply the goods only after the said 
were supplied by the Power Cables 
rivate Limited, and if due to any reason 
hatsoever the Power Cables Private 
Limited, failed, to supply the said 
goods to the defendant, the defendant 
was not liable to supply the same to the 
plaintiff. Inthe view that I am taking 
regarding the question whether suit 
by the plaintiff is maintainable against 
the defendant it having acted as the 
agent of disclosed principal namely, Power 
Cables Private Limited, I think it is 
not necessary to elaborate the other 
defences taken by the defendant. Suffice 
it to mention the issues set for trial. 
They are: 


1. What are the terms and condi- 
tions of the contract entered into 
between the plaintiff and the defendant 
for the sale and purchase of cables? 


2. Is the defendant not liable to the 
plaintiff for all or any of the reasons 
relied upon in para. 4 of the written 
statement ? 


3. Is the defendant guilty of breach 
of contract ? 







4. What is the correct date of breach 
if any, committed by the defendant, 
and what is the proper or correct 
measure of damages? 


5. Is the defendant absolved from the 
liability to deliver the goods to the 
plaintiff on the ground that the de- 
fendant’s principals had not supplied 
the cable to the defendant? 


6. What is the precise scope and 

"effect .of the provisions relating to 
purchase ? Is it illegal and invalid? 
Will the clause for repurchase entitle 
the plaintiff to claim damages except 
in accordance with law, t.4., the 
difference between the contract rate 
and the market rate on the date of 
the breach ? 


7. To what reliefs are the parties 
entitled ? 


4. The other suit, namely, C. S. No. 33 
of 1968 was originally filed by the defen- 
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dant against the plaintiff (Corporation 
of Madras) in the ity Civil Court, 
Madras as O. S. No. 4476 of 1966. 
It was later transferred to this Court 
to be tried along with C. S. No. 48 of 
1967. As already noted that suit is 
for the recovery of a total sum of 
Rs. 17,730 towards the cost of the cables 
already supplied by the defendant to 
the plaintiff with interest. As far as 
this suit is concerned the plaintiff (who 
is the defendant in that suit) has practi- 
cally no defence except saying that it had 
a right to withhold the amounts 
until it is reimbursed by the defendant 
for the loss incurred by the plaintiff in res- 
pect of breach of contract committed 
by the defendant. The only material 
issue framed in that suit by the Judge 
of the City Civil Court, when the suit 
was pending there is, whether the Cor- 
poration of Madras is liable to refund 
the suit amount. It is not a question 
of refund and the issue should properly 
read as whether the Corporation of 
Madras is entitled to set off the suit 
amount against the claim for damages. 
The evidence was recorded in G. S. 
No. 48 of 1967 and treated as evidence 
in the other suit as well. Apart from 
exhibiting a number of documents, two 
witnesses, namely the Upper Division 
Clerk dealing with the subject and the 
Electrical Engineer concerned, were 
examined by the plaintiff and two 
witnesses were examined by the de- 
fendant. 


5. The main question is, whether as 
per the provisions of section 230 of the 
Contract Act, the suit for the claim of 

es ig not maintainable against the 
defendant. 


6. From the evidence on record it 
appears to me to be indisputable that the 
defendant entered into the contract 
with the plaintiff only in its capacity 
as the agent of the company, namely, 
the Power Cables Private Limited and 


not in its individual capacity. Ex- 
hibit P-1 dated 24th September, 1963 
is the tender made by the defendant. 


It is mentioned in this tender that the 
defendant was the distributor for the 
‘Insulast? brand armoured power cables 
manufactured by Messrs. Power Cables 
Private Limited, for Madras State, and 
as such the defendant was quoting for 
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the products of that company on behalf 
-of that company, namely, Messrs. 
Power Cables Private Limited, Bom- 
‘bay. It is further mentioned that in 
the event of the plaintiff accepting. the 
tender and making an order, it may 
please note that the same must be placed 
on the above said company directly 
and payment was to be made to them 
-direct, It is further stated that the con- 
signment would be despatched by the 
-defendant’s principals (namely the 
-company) to Madras and the defen- 
dant being their distributor shall clear 
the same and deliver them at the plain- 
“tiff’s stores, on behalf of the company. 
Under the heading ‘delivery’ in this tender 
in r of item No. 1 the defendant 
says that the delivery was to start after 
«eight weeks time after receipt of the 
plaintiff’s firm order by the defendant’s 
principals, and that delivery would be 
-effected at the rate of seven K. Ms. per 
month. In respect of item No. 2 also, 
‘there is similar reference to the order 
being received by the defendant’s prin- 
cipals for effecting delivery. ibit 
P-5 dated 4th November, 1963 is the 
letter from the plaintiff to the defendant 
-accepting the latter’s tender. Here 
the plaintiff itself refers to the Power 
Cables Private Limited, as the principals 
-of the defendant. Regarding the period 
-of delivery this acceptance letter says 
that it was to start after eight weeks’ 
‘time after the receipt of the order (from 
the plaintiff) by the principals (Power 
Cables Private Limited), and delivery 
to be effected at the rate of seven K. Ms. 
per month. With regard to the second 
item also, there is similar reference. 
‘This is in accord with the terms of the 
tender i delivery. Exhibit 
P-12 is the formal printed agreement 
-dated 6th June, 1964 entered into 
between the parties. This agreement 
has been signed by the defendant without 
„stating that it was so signing as the agent 
of Power Cables Private Limited. As 
a matter of fact there is no reference to 
the principals in this’ printed contract. 
7. If the tender and the letter of ac- 
ceptance are to be looked into for the 
purpose of ascertaining whether the 
defendant entered into this contract 
on its own behalf or as agent of the 
Power Cables Private Limited, there 
can be no difficulty whatsoever in 


coming to the conclusion that it acted 
only as the agent of the company and 
not otherwise. However, the learn 

Counsel for the plaintiff contends that 
whatever be the terms mentioned in 
the tender and the acceptance letter 
they should be ignored because the 
formal contract which was executed 
by the parties at a later date should be 
deemed to have superseded the other 
documents. He further contended that 
if the terms of the contract as found 
in the tender and the acceptance letter 
are inconsistent with the terms con- 
tained in the formal contract, the latter 
should prevail. However, I am not 
impressed with this part of the argument 
of the learned Counsel for the plaintiff. 
There can .be no doubt that the con- 
tract between the plaintiff and the de- 
fendant came to be concluded when the 
plaintiff wrote the letter of acceptance. 
An offer had been made in the tender 
and once the offer is accepted by the 
other party, a contract is undoubtedly 
concluded. This position is not in dis- 
pute. The learned Counsel for the 
plaintiff also concedes that the tender 
and the acceptance letter are also part 
of the contract. Therefore, it is not 
correct to say that the printed form 
contract should be deemed to have 
superseded the other documents, namely, 
the tender and the acceptance letter. 


8. The contention of the learned Counsel 
for the plaintiff is that because in the 
formal contract there is no reference 
to the Power Cables Private Limited, 
and the defendant has signed the con- 
tract not as the agent of its principals, 
the defendant cannot be heard to say 
that section 230 of the Contract Act 
is a bar to the maintainability of the 
suit. Under that section, in the absence 
of any contract to that effect an agent 
cannot personally enforce contracts, en- 
tered into by him on behalf of his prin- 
cipal, nor is he bound by them. Under 
certain circumstances a contract to the 
contrary shall be presumed to exist, and 
one such circumstance is non-disclosure 
of the principal. In the fac case, 
there is no question of e principal 
having not been disclosed. As is 
already seen in the tender the defen- 
dant had made it clear that it was 
making the tender only on behalf of 
the Power Cables Private Limited. 
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Therefore, we have to only find whether 
the contract had been entered into 
by the defendant on behalf of the prin- 
cipal. As mentioned earlier the con- 
tention on behalf of the plaintiff is 
that because in the formal contract there 
is no reference to the principal and the 
defendant signed the contract only in 
its individual name and not as the agent 
of the Power Cables Private Limited; 
it must be held that the contract was 
.entered into by the defendant only on 
its own behalf and not as the agent 
of the company. In this connection 
the learned Counsel relied on a Bench 
decision reported in The South Indian 
Industrials Limited v. Mindi Rama Fog. 
In that case the defendants were 
Dubashes under one Arbuthnot and 
Company. As Dubashes they stood 
guarantee for the due performance of 
the contract entered into by Arbuthnot 
and Company, through the defendants. 
Arbuthnot and Company had transferred 
its business to the plaintiffs in that suit, 
namely, the South Indian Industrials 
Limited. However Arbuthnot and 
Company were the managing agents 
of the abovesaid South Indian Industrials 
Limited. Even after the abovesaid 
transfer of : business to the South 
Indian Industrials, Arbuthnot and Com- 
pany had been entering into contracts 
with the defendants not as managing 
agents of the South Indian Industrials 
Limited, but only on their own behalf. 
On the ground that the defendants 
had committed breach of contract the 
South Indian Industrials Limited who 
‘were not parties to the contract filed 
the suit against the defendants. It 
was held in that suit that the plaintiffs 
had no privity of contract with the 
defendants and that the suit was not 
maintainable. But this decision would 
not help the plaintiff in the present 
suit. ‘There, the finding was that the 
defendants in that suit were sub-agents of 
Arbuthnot and Company, that the said 
company and the defendants were con- 
tracting as indépendent parties and 
that, therefore, the plaintiffs could not 
sue the defendants. It was alternatively 
found that even otherwise, there was a 
special agreement between the parties 
disentitling the plaintiffs from suing 


“1, (1928) 27 MLL.J. 501: 261.C. 822. 
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upon the contract. The learned Counsel 
for the plaintiffs relied upon certain 
observations in that judgment in 
support of his contention that, even 
though the principal might have been 
disclosed, the personal liability of the 
agent should be upheld on the ground 
that he did not sign as agent. It is 
true, in this case, that the formal 
contract had ‘not been signed- by the 
defendants as the agent of the company, 
namely, the Power Cables Limited. But 
as already pointed out, the formal prin- 
ted form contract is not the only docu- 
ment constituting the contract. The 
tender submitted by the defendant 
and the acceptance by the plaintiff 
really concluded the contract and those 
documents are certainly part and parcel 
of the contract. There is no warrant 
for the contention that the printed 
form contract had superseded the 
earlier documents. Further, as pointed. 
out by Seshagiri Aiyar, J. as a member of 
the Division Bench which decided that 
case in Lhe South Indian Industrials Ltd. v. 
Mindi Rama Jogit, the position that, 
though the principal was disclosed, the 
personal liability of the agent should be 
upheld on the ground that he did not 
sign as agent, is an extreme position. 
That principle is adumbrated in Parker v. 
Winlow*, Seshagiri Aiyar, J., referring 
to the abovesaid case remarks that it is 
an extreme case. 


9. In any event, the fact that the agent 
did not sign as the agent of his principal 
but only signed simpliciter would not 
conclude the matter. All that has been 
held in the above quoted division bench 
decision of this Court is that, there is a 
strong presumption in such an event that 
the contract was entered into by the 
agent in his individual capacity (Vide 
the observations at the end of page 512 
in The South Indian Industrials Ltd. v. 
Mindi Rama JFogit. I have already pointed 
out that, even though the defendant had 
not signed the formal contract as the 
agent of the Power Cables Ltd. it has 
been’ made amply clear in the tender 
itself that the defendant was making 
the tender only on behalf of the said 
company. 





I; e 27 M.L.J. 501: 26 I.G. 822. 
2. (1857) 7 Bl, 942 :27 L.J.Q.B. 105: 110 
E.R. 1497. - 
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10. One part of the arguments of the 
learned Counsel for the plaintiff is that, 
once the contract has been signed by 
the agent in his individual capacity, no 
evidence aliunda is admissible to show that 
the agent had acted, in entering‘into the 
contract, for and on behalf of his prin- 
cipal. In Ths South Indian Industrials 
Lid. v. Mindi Rama Jogi, evidence had 
been let in that the defendants in that 
case knew fully well that Arbuthnot and 
Company, were the agents of the South 
Indian Industrials Ltd. (Plaintiffs in 
that case) and that Arbuthnot and Co. 
had acted only on behalf of the South 
Indian Industrials Ltd. in entering into 
contracts with the defendants. The con- 
tention before the Bench was that such 
parol evidence was inadmissible under 
section 92 of the Evidence Act. Though 
the then officiating Chief Justice, who 
was one of the members of the Division 
Bench, was inclined to accept such a 
contention, Seshagiri Aiyar, J., has made 
the following observations : 


“My. Srinivasa Aiyangar objects to the 
admission of this parol evidence. He 
relies upon section 92 of the Evidence 
Act and quotes an obiter dictum of 
‘Wilson, J. in Soopromoniam Ghetti v. 
Heilgers?, in support of his position. 
As pointed out in Vonkata Subbiah 
Chetty v. Govindarajulu Naidu®, the ques- 
tion whether one of the contracting 

arties was acting for himself or on 
behalf of a principal does not relate 
to the terms of the contract. Bateman v. 
Philips*, is a direct authority in favour 
of the admissibility of parol evidence 
under such circumstances. See also 
Bowstead on Agency, Article go and 
the cases quoted under it”. wal 


ax. The learned. Counsel for the plain- 
tiff also referred to the decision in 
` Venkatasubbiah Chetty v. Govindarajulu Naidu? 
that is also a Bench decision. But, 
‘as a matter of fact, that decision is against 
the contention of the learned Counsel for 
ithe plaintiff. There it was observed 
(at page 47) that a question as to who the 
-contracting parties are is not one of the 
““terms of a contract”? within the meaning 
-of sections 9I and 92 of the Indian Evi- 


m (1 27 M.L.J. 501 : 26 1.G. 822, 

2, (iSro) I.L.R. 5 Cal. 71, 

3. 1907 I.L.R. 31 Mad. 45 : 18 M.L.J. 1. 
4. (1812) 15 Hast 272 S.Q. : 104 E.R, 847. 


dence Act. It was held that oral evi- 
dence is admissible to show that the party 
made liable under the contract contracted 
for himself and as the agent of his part- 
ners. Even if it is to be held in this 
case that the formal printed form con- 
tract is the only document evidencing 
the contract and that the defendant 
was trying to lead evidence aliunde to 
show that he did not contract on his 
own behalf, but only on behalf of the 
Power Cables Private Ltd., such 
evidence cannot be shut out as infring- 
ing the section 92 of the Evidence Act, 
in view of the decision of the Divi- 
sion Bench referred to above. The 
learned Counsel then referred to 
the decision in Shankar Bandu v. 
Shankar Babajit. There, of course, it 
has been observed that a contract deals 
with the subject-matter as well as the 
persons between whom it is entered into, 
and the names of the parties in so far as 
they relate to the terms which create 
obligations, cannot be regarded as go 
divorced from the terms of the contracts 
and that evidence may not be led to show 
that some other persons intended to incur 
obligations under the contract instead of 
the parties designated therein. Venkata- 
subbiah Chetty v. Govindarajulu Naidu®, has 
been referred to in this decision. But 
the learned Judge of the Bombay High 
Court had quoted only the head note 
thereof. As already seen in the Madras 
case the Division Bench has already held 
that a question as to who the contracting 
parties are is not one of the “‘terms of th 
contract’ within the meaning of sections 
gi and 92 of the Evidence Act. I think it 
is unnecessary to pursue this aspect fur-| - 
ther because this is not a case where the 
defendant is trying to lead parol evi- 
dence or any other evidence aliunde to 
show that it acted only as the agen 
of the Power Cables Private Ltd. In 
fact, the defendant relies upon the terms 
of the contract themselves to prove its 
case. It is needless to stress that the 
tender as well as the acceptance of th 
tender, formed part of the contract and 
in those documents it has been made 
abundantly clear that the defendant was 
acting only on behalf of the Power Cabl 
Private Ltd. Therefore, this is not a 
case where the defendant is trying to 

1, AIR. 1956 Bom. 165, 

2. (1907) I.L.R. 31 Mad, 45 : 18 M.LJ. 1. 
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lead extraneous evidence in support of 
its case that it acted only as an agent of 
its principal. Under all these circum- 
stances I am clearly of the view that the 
defendant, having acted only as the 
agent of its principal, namely, the Power 
Cables Private Ltd. and there being no 
contract to the contrary, the contract 
cannot be personally enforced against it. 
On this ground the plaintiff has to be 
non-suited. Therefore, I consider it not 
necessary to go into the other questions 
arising in this case. 

x2. Coming to the other suit, namely 
the one filed by the defendant for the 
recovery of the value of the goods already 
supplied, it was noted earlier that 
plaintiff (the defendant in that suit) 
had practically not raised any defence 
except saying that it was entitled to with- 
hold the payment and set off the amount 
towards the damages it has suffered 
in respect of the breach of the contract 
committed by the defendant. Because 
of its stand that the contract was entered 
into by the defendant only in its indi- 
vidual capacity, there is no defence in 
the suit filed by the defendant that the 
same is not maintainable by the defen- 


dant as per the provisions of section 230 
of the Contract Act. Even so, on my 
finding recorded earlier, namely, that 


the defendant did not act on its own 
behalf in entering into the contract, 
ut acted only on behalf of its princi- 
` [pals namely, the Power Cables Private 
Ltd. the suit filed by the defendant has 
also necessarily to be dismissed, for, under 
section 230 of the Act, the agent is not 
only not personally bound by the con- 
tract, but also cannot personally enforce 
the Contrzct. 


1g. In the result, both the suits are 
dismissed. In the circumstances of the 
case, I direct the parties to bear their 
respective costs. 


P.S.P. 


utis dismissed, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 


PRESENT :—A. Veeraswami, 


C.F. and 
V. V. Raghavan, F. 


The Joint Registrar of Co-operative: 
Societies, Madras and others . 
Tamil Nadu Co-operative Societies (Amend- 
ment) Act (XLX of 1953), section 27 (1) — 
Provisos—Co-operative Society —- Nomination 
to committee of management—Non-member 
—Whether can be nominated by the Foint 
Regtsirar—Constitution of India (1950), 
Article 226. 


The Joint Registrar of Co-operative 
Societies acting in exercise of his 
power under the second proviso to 
section 27 (1) of the Tamil Nadu Co- 
operative Societies Act, 1953, read with 
the relevant bye-law of a Co-operative 
Society nominated some non-members 
to its cOmmittee of management. The 
petitioner challenged the validity of such 
nomination. 


Held, on a reading of the provisos of 
section 27 (1) and the bye-laws (of the Co- 
operative Society) in a harmonious way, 
it was not the intention of the provisos. 
that the power of nomination should be 
limited only to members. As a matter 
of fact, the provisos did not contain 
any words of limitation. [Para, 10.] 


Case referred to :— 


Sami Rao v. The Registrar of Co-operative 
Societies, W. P. No. 113 of 1966. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the 
circumstances stated therein, and in 
the affidavit filed therewith the High 
Court will be pleased to issue a writ 
of certiorari calling for the records 
connected with the proceedings of the 





* W.P. No. 805 of 1970. 15th February, 1973. 


1] GOPAL U, JT. REGISTRAR OF CO-OP. SOCIETIES (Palaniswami, J.) 


Joint Registrar of Co-operative Socie- 
ties, Madras, dated 14th March, 1970 
and made in his R. C. No. 33074/68-B-3 
and quash the proceedings with costs. 


K. V. Sankaran and KE. Ranganathan, for 


Petitioner. 


D. Raju for the Government Pleader, 
for Respondents. 


The Orde- of the Court was made by 


Palaniswami, F.—This petition is filed 
by Gopal, Chief Promoter of Tamil 
Nadu Road Transport Financing Co- 
Operative Society, Limited, Madras 
to quash the order of the Joint Regis- 
trar of Co-operative Societies, Madras, 
the first respondent herein, dated 14th 
March, 1970, under which the first 
respondent nominated eight persons as 
members of the committee of management 
of the petitioner society. Gopal and nine 
others promoted the petitioner society 
for the purpose of providing cheap and 
convenient credit facilities to small 
lorry owners for purchase of vehicles. 
About 150 members were enrolled. The 
promoters proposed to the Deputy Regis- 
trar of Co-operative Societies a panel of 
names Of shareholders for the committee 
of management. The Joint Registrar of 
Co-operative Societies purported to 
nominate eight persons as members of 
the committee of management by virtue 
of the powers conferred on him under 
Transitory Bye-law No. 20 ofthe Bye- 
laws cf the petitioner society. Itis to 
quash this proceeding that this writ 
petition has been filed. 


a. ‘The ground, upon which the pro- 
ceeding is sought to be quashed, is that 
under the provisions of the Madras Co- 
Operative Societies Act, 1951 (hberein- 
after referred to as the Act), the Joint 
Registrar, purporting to act on behalf 
of the Government, has no jurisdiction 
to nominate any person to be a member 
of the committee if that person is not 
already a member of the society. Out 
of the eight persons nominated by the 
Joint Registrar, one is the Deputy Regis- 
trar of Co-operative Societies, who is 
ex-officio member and for whose nomina- 
tion there is no objection. Out of the 
remaining 7, two alone are members 
ofthe society and the rest 5 are non- 
members, The petitioner takes objec- 
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tion to the nomination of these five non- 
members. 


g. The relevant provision of the Act 
that confers powers upon the Govern- 
ment to make nomination is contained 
in section 27 of the Act. Sub-section (1) 
ofthat section reads thus : 


27 Appointment of committees :— 


(1) The general body of a registered 
society shall constitute a committee in 
accordance with the bye-laws and 
entrust the managementof the affairs of 
the registered society to such committee. 
Provided that, in the case of a society 
registered after the commencement of 
this Act, the persons who have signed 
the application to register the society 
may appoint a committee to conduct 
the affairs of the society for a period of 
\bree months from the date of registra- 
tion or for such further period as the 
Registrar may consider necessary ; but 
the committee appointed under this pro- 
viso shall cease to function as soon as a 
committee has been constituted in ac- 
cordance with the by-laws: 


Provided further that where the bye- 
laws so provide, the Government or the 
Registrar may nominate all or any of 
the members of the committee for such 
poe as may be specified in the bye- 
aws. 


Bye-law 20 of the Bye-laws framed by the. 
petitioner society deals with constitution. 
of the committee. Sub-clause (1) of that 
by-law inter alta states that the executive 
management of the affairs of the society 
shall vest in a committee consisting of not 
more than g members of whom an 
official of the Co-operative Department 
and an officer not below the rank of the 
R.T.O. in the office of the Commissioner 
of Transport, Madras, shall be the 
ex-officio members of the committee and 
that the remaining 7 shall be elected. 
Transitory Bye-law No. 20, under which 
the Joint Registrar, first respondent, has. 
purported to make the impugned nomi- 
nation of nine persons, reads: 
“ Notwithstanding anything contained 
in these bye-laws, the first set of the 
members of the committee including 
the President and Vice-President may 
be nominated by the Registrar for a 
period of 3 years, which if found necesa 


sary may be extended to a further 
period of 3 years at the discretion of 
the Registrar. Such nomination may 
at the discretion of the Registrar, be 
made for a period of one year or such 

. shorter period as may be found neces- 
sary at a time”. 


From the language adopted in the afore- 
said transitory bye-law, it would appear 
that in all cases of first set of members ofa 
committee it is the Registrar who should 
nominate the members of the committee 
including the President and the Vice- 
President. It is contended for the peti- 
tioner that in exercising this power under 
Transitory By-law No. 20, the Registrar 
cannot nominate any One who is not a 
member of the society and that inas- 
much as the Joint Registrar, in the instant 
case, has nominated five outsiders as 
members of the committee, the order is 
vitiated. On behalf of the first res- 
pondent it is submitted that it is not 
obligatory on the Registrar to nominate 
only members to the first committee, that 
it is not provided either in the Act or in 
the bye-laws that only members of the 
society could be nominated and that in 
the absence of such a provision, it is open 
to the Registrar to appoint anybody he 
likes if such persons, in his Opinion, are 
interested in the business of the society. 


4. Section 28 of the Act deals with dis- 
qualifications for members of committee. 
This section consists of six sub-sections. 
Sub-section (1) deals with the disquali- 
fication of persons to be elected or appoin- 
ted as a member of the committee. Sub- 
section (2) enumerates the cases in which 
a member of a committee shall cease to 
hold his office if he incurs any one of the 
disqualifications detailed therein. Sub- 
section (3) enumerates further dis- 
qualifications. These  disqualifications, 
broadly speaking, refer to members being 
members of more than a specified number 
of societies. The object underlying this 
sub-section is to prevent persons mono- 
polising all offices in co-operatives and 
to prevent the tendency on the part of the 
co-operators to become professional co- 
operators. But these  disqualifications 
mentioned in sub-section (3) are not 
applicable to a member nominated to 
the committee by the Government or 
the Registrar. This exception is pro- 
vided in clause (¢) of sub-section (3). 
It is unnecessary to referto the purport 
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of the other sub-sections as they are not 
relevant for consideration in this case. 


5. It would thus be seen that sub- 
section (1) of section 28 deals with 
election and appointment of a member 
of the committee. But sub-section (2) 
is worded in general terms and merely 
refers to a member of the committee 
without specifying whether such a member 
is an elected member or an appointed 
member or a nominated member. Sub- 
section (3), by reason of clause (¢) of that _ 
section, would apply only to cases of 
members electcd or appointed. It would 
tbus be seen that the Legislature in 
enacting section 28 has maintained the 
distinction between election, appoint- 
ment and nomination. But so far as 
the supervening disqualifications enume- 
rated in sub-section (2) are concerned, 
the Legislature has referred to the 
members as members generally without 
indicating whether such members are 
nominated members, or elected members 
Or appointed members. It is, therefore, 
contended on behalf of the petitioner, 
that, when the Government or Registrar 
nominates the members of the first 
committee by virtue of the power con- 
ferred under the second proviso to sub- 
section (1), of section 27 they can nomi- 
nate only a member of the society. One 
of the supervening disqualifications on 
account of which a member shall cease 
to hold his office is his cessation of mem- 
bership of the society. That means, 
if, at the time of his becoming a member 
of the committee, whether by election, 
appointment or nomination, he was a 
member of the society, and if thereafter 
he ceases to be a member of the society, he 
shall cease to hold bis office as a member 
of the committee. By reason of this 
provision it is contended for the peti- 
tioner that if, at the time of nomination 
by the Registrar, the person concerned is 
not a member of the registered society, 
he cannot, by necessary implication, be 
nominated as a member of the 
committee. 


6. I think the foregoing contention is 
well-founded. Section 2 (2) defines 
“committee” as meaning the governing 
body of a registered society to whom the 
management of its affairs is entrusted. 
According to sub-section (6) of section 2, 
“member” means a person, jOining in 
the application for the registration ofa 
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society and a person admitted to’ member- 
ship after registration in accordance with 
the Act, the rules and the bye-laws and 
includes a nominal and an associate 
member. Inasmuch as the function of 
the Committee is to manage the affairs of 
the society, it is reasonable to infer that 
when, a person is to be nominated by the 
Government or Registrar asa member of 
the committee, he should be one interested 
in the affairs of the society. The 
interest Of the person concerned can be 
best judged by ascertaining whether he is 
a member or not a member. If he is 
not a member, it cannot normally be 
expected that he would be interested in 
the affairs of the society, and cannot be 
said to be a competent person to whom, 
along with others, the management of 
the affairs could be entrusted. The 
second proviso to section 27 no doubt 
does not say that the person to be nomi- 
nated by the Government or the Regis- 
trar should be a member of the society. 
But having regard to the scheme of 
the Act and the provisions contained in 
sub-section (2) of section 28 dealing with 
the supervening disqualifications, it is 
reasonable to infer t in making the 
nomination by virtue of the power under 
the second proviso to sub-section (1) 
of section 27, the Government or the 
Registrar cannot nominate any one who 
is not a member of the society. ined 


7. To hold, that the Government or the 
Regi can nominate even non- 
members would lead to anomalous results. 
If the person nominated does not 
choose to become a member after nomi- 
nation, he would continue to be a non- 
member. To allow him to continue to 
be a non-member would result in flagrant 
violation of sub-section (2) of section 28 
‘which inter alia states that a member of 
the committee shall cease to hold his 
office if he ceases to be a member of the 
registered society. To hold that even 
non-members can serve on the committee 
if they are nominated by the Govern- 
ment or the Registrar would go against 
the very spirit of the Act. 


‘8. My attention was drawn to the deci- 
tion of Kailasam, J., in Sami Rao v. The 
-Registrar of Co-operative Societies1, in which 
the learned Judge has taken a different 





1, W.P.No.113 of 1966. 
3 
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view. ‘That decision does not appear to 
have been reported so far. In that case, 
the contention appears to have been urged 
that the word “appointed” would include 
the word “nominated”. The learned Judge 
rejected that contention and took the 
view that the requirement that an elected 
or an appointed member should be a 
member of the society cannot be appli- 
cable to the case of a nominated member. 
With respect, I am unable to agree with 
this conclusion. The learned Judge has 
further observed that sub-sections (1) 
and (2) of section 28 which deals with 
disqualifications are not applicable to 
nominated members. On this aspect also 
I am, with respect, unable to agree. 
Whereas sub-section (1) of section 28 
explicitly refers to a member being either 
an elected member or an appointed mem- 
ber, sub-section (2) does not make any 
such distinction. Sub-section (2) is worded 
in a general way so as to compre- 
hend ‘within it elected, appointed and 
nominated members. If the intention of 
the Legislature was that sub-section (2) 
should be applied only to an elected or 
an appointed member, there would have 
been no difficulty in using appropriate 
language. As I have already pointed 
Out, sub-sections (1) and (3) deal with 
disqualifications of members elected or 
appomted, whereas sub-section (2) is 


‘general in its terms. Inasmuch as : my- 


view is ‘in conflict with the view of 
Kailasam, J., in the case referred to above, 
I think it is better that the matter is 
decided by a Bench, as this question is 
likely to be of importance in the adminis- 
tration of co-operatives. I would, there- 
fore, A aan the papers before my Lord 
the Chief Justice for referring the case 
to a Bench for decision on the question 
whether in exercise of the powers under 
the second proviso to sub-section (1) of 
section 27, the Government or the Regis- 
trar can nominate any person as a 
member of the committee even if he is 
is not a member of the society. 


K. V. Shankaran and K. Ranganathan, for 
Petitioner. 


Tke Government 
pondents 1 and 2. 


Pleader for Res- 


G. Venkatesan and N. Rajasekaran, for 
grd Respondent, : . 


18 : 
The Judgment of the Court was delivered 
by 


Veeraswami, C.F.—The petition comes 
before us because Palaniswamy, J., 
found that he could not agree 
with Kailasam, J., in Sam Rao v. 
The Registrar of Co-operative Societies}, 
on the effect of the second proviso 
to section 27 (1) of the Tamil 
Nadu Co-operative Societies Act, 1993, 
read with the relative bye-laws. The 
petitioner claims to be the promoter 
of Tamil Nadu Road Transport Finan- 
cing Co-operative Society Ltd., Madras. 
He seeks to quash the order of the Jomt 
Registrar of Co-operative Societies, dated 
14th March, 1970 by which he nomi- 
nated eight persons as members of a 
committee of management for the society. 
The society was promoted bythe peti- 
tioner and nine ‘others. t of the 
eight persons, five are non-members, of 
whom one is the Deputy Registrar, for 
whose inclusion there is no objection. 
The Joint Registrar in nominating the 
members of the committee acted in 
exercise of his power under. the second 
proviso to section 27 (1) of the Act read 
with bye-law 20 of the bye-laws of the 
society. Section 27 (1) relates to the 
appointment of committees. The general 
body of a registered society shall consti- 
tute a committee in accordance with the 
bye-laws and entrust the management of 
the affairs of the registered society to 
such committee. By the first proviso 
power is given to those persons who have 
signed the application to register the 
society to appoint a committee to conduct 
the affairs for a period of three months 
from the date of registration of the society, 
or for such further period as the Regis- 
trar may consider necessary. The com- 
mittee sO appointed shall however cease 
to function as soon as a cOmmittee has 
been constituted in accordance with the 
bye-laws. Then comes the second proviso 
which has provided further that where 
the bye-laws so provide, the Government 
or the Registrar may nominate all or 
any of the members of the committee for 
such period as may be specified in the 
by-laws. Bye-law 20, relates to the consti- 
tution of the committee and this bye-law 
contains the transitory bye-law which 
is: 
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| * Notwithstanding any (sic) contained im 
these by-laws, the first set of the mem- 
bers of the Committee including the Pre- 
sident and Vice-President may be nomi- 
nated by the Registrar for a period of 
3 years, Which if found necessary may 
be extended to a further period of three 

ears at the discretion of the Registrar. 

uch nomination may at the discre- 
tion of the Registrar, be made for a 
period of one year or such shorter 
period as may be found necessary at 
atime’. . 


The contention of the petitioner is that 
the said proviso’as also the transitory 
bye-law read with the general tenor and. 
scheme of the entire Act would indicate 
that nomination to the committee of 
non-members is not ‘contemplated. It 
was on this question Palaniswami, J., 
and Kailasam. J., have differed. i 


ro. A registered society is defined to 
mean a society registered or deemed to 
be registered under the Act. Section 
4 (1) indicates that a society may be 
registered with the co-operative principles. 
keptin view and it contemplates members 
forming the society. A committee is 
defined to mean the governing body of a 
registered sOciety to whom the manage- 
ment of its affairs is entrusted and a 
member means a person joining in the 
application for the registration of a society 
and a person admitted to membership 
after registration in accordance with the 
Act, the rules and the bye-laws and the 
expression includes a nominal and an 
associate member. The bye-laws of the 
society too contemplate election of the 
members of the committee. Section 
28 (1) speaks of disqualifications for 
membership of committee. The first 








power of nomination should be limite 
only to members. As a matter of fact, 
the proviso does not contain any words 
of limitation. Equally the transito 
bye-law framed under bye-law 20, whic 
we have set Out above, is also not indi- 
cative that only members can be appoint- 
ed to the committee. | 
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1r. It is vehemently contended for the 
petitioner that he being one of the signa- 
tories to the application for registration 
of the society, he would never have asked 
for forming the society if he had known 
that the transitory committee would be 
manned by non-members. This argu- 
ment does not take us anywhere. What 
matters is not the intention of the peti- 
tioner, or what he would have done in 
certain circumstances. We are here con- 
‘cerned with the language of the second 
proviso to section 27 (1). The committee 
being purely of a transitory character 
and, therefore, could be formed at the 
initial stage of the formation of a society. 
It may be that in a given case, there may 
not be enough number of members out 
of whom a committee could be formed. 
It may be for this reason, the second pro- 
viso to section 27 (1) and also the trans- 
tory bye-law aforesaid, do not specifi- 
cally direct that the nomination to the 
transitory committee could only be from 
members of the society.. 


12. But this petition has been pending 
in this Court since 1970. A transi- 
tory committee is not expected to survive 
that long. As a result of stay granted by 
this Court, we are told that the committee 
never came into existence, or if it came 
into existence, it never operated. That 
being so, we think it would suffice if we 
‘direct that the committee nominated by 
the Registrar will not be allowed to 
function, but instead a committee will 
be brought into existence in accordance 
with the by-laws and the provisions of 
the Tamil Nadu Co-operative Societies 
Act. In bringing into existence a fresh 
committee of management, due notice 
should necessarily have to be taken of 
the fact that even at the time of the regis- 
tration of the society, there were as 
many as 150 members, or even more, and 
the fact that the society is expected to 
function on the principles of co-opera- 
tion, which include representation. Sub- 
ject to these observations, the petition 
is dismissed. No costs. 


S.J. Petition 
dismissed subject to 
observations. 
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IN THE HIGH COURT OF JUDICA- 
TURĘ AT MADRAS. 


(Special Original Jurisdiction) 
PRESENT.—T. Ramaprasada Rao, 7. 


Devi & Co., Rayavaram, represented 
by Partner A.C.RM. Arunachalam 
Chettiar Petitioner ® 


U. 


The Regional Provident Fund Com- 

missioner, Tamil Nadu and Pondi- 

cherry at Madras and another 
Respondents. 


Employees Provident Funds Act (XIX of, 
Hse PN employees in business were 

less 20—Statement recorded by Inspector— 
Demand made for coniribution—Proceedings 
under Revenue Reco Act—Employer dis- 
puting correciness of the assessment of number 
—Conflicting material—Could not be gone into 
by Court in exercise of jurisdiction under 
Article 226 of the Constitution—Proper remedy 
open to employer—Need for opportunity to be 
given to employer for fixing quantum of liability. 


Where a partnership had inducted into 
its business seasonal casual labour by 
reason Of which the number of persons 
in the employment increased beyond 20, 
and a statement recorded by an ins- 
pector of the concerned department on a 
casual inspection of ledgers showed thé 
number as. 22 without investigating 
whether they were employed in the 
trade regularly, while the attendance 
registers kept in the regular course of 
business showed the number to be lesg 
than 20, and the statement recorded had 
been countersigned by one of the partners, 
it was held that the mere numerical 
strength without a further probe into 
the labour force of the establishment to 
ascertain whether the employees there- 
in were annexed to the trade and business 
will not clinch the matter. Where there 
ig a controversy in the matter of the 
number of persons employed in a trade 
for purposes of the Employees’ Provident 
Funds Act, such questions could not be 
gone intO in a summary fashion in the 
High Court in exercise of its jurisdiction 
under Article 226 of the Constitution. 


* W.P. No, 2455 of 1971, 





grd Julh 1973, 
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Section 19-A (iit) of the Employees’ 
Provident Funds Act envisages that an 
apprieved person should approach the 
Central Government for a due enquiry 
as to whether a particular establishment 
was employing more than 20 persons so 
that it could be deemed to be coming 
within the framework of the Act. 

[Para. 1.] 


In view of the petitioners not having been 
given an Opportunity to have the quantum 
of demand under the Act corrected, the 
department must give them a fresh oppor- 
tunity for fixing the quantum of liabi- 
lities and thereafter take action under 
the Revenue Recovery Act. [Para. 3.] 


Cases Referred to 


The Provident Fund Inspector, Guniur v. 
T. S. Hariharan, A.I.R. 1971 S.C. 1519; 
East Omdon Gudistroes (Madras) v. Regional 
Provident Fund Commissioner, (1964) 1 M.L.J 
441 : LL.R. (1964) 1 Mad. 813 : A.LR. 
1964. Mad. 371. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated in the affidavit filed 
therewith the High Court will be pleased 
to issue a writ Of certiorari calling for 
the records of the first respondent relat- 
ing to the petitioner firm in C/TH/4849/ 
REGL and quash the order made therein 
dated 7th July, 1971 as confirmed in 
the letter dated 16th July, 1971 under 
the same number. 


K. Sarvabhauman, for Petitioner. 
S. M. Als Mohamad, for Respondents. 


The Court made the following 


OrpErR.—Confronted with a demand 
under the Revenue Recovery Act for 
the payment of Rs. 3,733-50 said to be 
payable by the petitioners under the 
Employees’ Provident Funds Act, 1992, 
the petitioners have come up to this 
Court for the issue of a writ of certiorari 
to quash the.said notice as also the notice 
dated 16th July, 1971 issued by the 
Regional Provident Fund Commissioner, 
Tamil Nadu and Pondicherry States, 
who independently requested the Col- 
lector to recover the arrears urgently 
under the Revenue Recovery Act. The 
petitioners’ case is that they are stainless 
steel merchants with head office at 


THE MADRAS LAW JOURNAL REPORTS 


[1974 


Rayavaram in Tiruchirapalli District and 
with two branches, one at Karaikudi in 
Ramanathapuram District and the other 
at Valayapatti in Tiruchirapalli Dis- 
trict. According to the petitioners, at 
no time there were 20 or more employee 
who were regularly appointed: by th 

petitioners-firm for purposes of thei 

trade. No doubt seasonal casual labour 
was inducted into the business and by 
such additional employment given to 
such labour the number on the rolls h 

increased beyond 20. But according to 
the petitioners, ever since the firm was 
started or at or about the relevant times, 
the number of persons employed by 
the petitioners never exceeded 20. On 
the issue of a rule nist, records were pro- 
duced. The petitioners produced thei 
attendance registers during the relevan 









kept by the petitioners in the regul 
course Of their business, it is seen that 
for aoe 1967 the number of employees 
in the establishments under thei 
control was never more than 20. I 
juxtaposition to this the file produce 
by the department discloses a statemen 

made by a partner Of the petitioners- 
firm before an Inspector of the depart- 
ment which shows that there were about 
22 employees in the establishments. This 
statement recorded by the Inspector wasl, 
counter-signed by one of the partners 
of the firm. With such conflicting 
materials before me, arguments were 
addressed by the learned Counsel for 
the petitioners that the statement recorded 
by the Inspector was on a casual inspec- 
tion and that too with reference to the 
ledgers maintained by the firm and he 
did not delve deep into the question 
whether all the 22 or more employees 
therein were regularly employed for 
purposes of trade. It is by now settled 
that the employment of a person for any 
purpose whatsoever and for every short 
duration or for a period of one year is 
not employment contemplated by section 
rt (3) (a) and (b) of the Employees’ 
Provident Funds Act, for the purpose 
of determining the number of persons 
employed in an establishment. ‘The 
Supreme Court in The Provident Fund 
Inspector, Guniur v. T. S. Hartharan1, did 
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not agree with the view of this Court 
in East Omdon Gudistores (Madras) v. 
Regional Provident Fund Commissionert, and 
explained the word “employment” as 
meaning “employment in the regular 
course of business of an establishment” 
and that such employment will not 
include employment of a few persons 
for a short period on account of some 
passing necessity or some -temporary 
emergency beyond the control of the 
establishment. It therefore follows that 
mere numerical strength without a 
further probe into the labour force of an 
establishment to ascertain whether those 
employed therein are annexed to the trade 
and business, will not clinch the matter. 
The learned Counsel for the State would 
however stress upon the report of the 
Inspector countersigned by a partner 
of the firm which disclosed that the 
number of persons in the establishments 
was more than 20, whilst the learned 
Counsel for the petitioners would rely 
upon the attendance registers which 
are countersigned by the Labour Inspec- 
tors under a different enactment to 
substantiate their case that at no time the 
number exceeded 20. There is therefore a 
controversy in the matter of the number 
persons employed in the course of busi- 
ness in the petitioners’ trade and such 
questions cannot be gone into in a sum- 
mary fashion in this Court which exercises 
jurisdiction under Article 226 of the 
Constitution. 


2. J may incidentally state that at one 
time there was a proviso to section 1 (5) 
of the Employees’ Provident Funds Act, 
which enabled firms or employers to get 
themselves relieved from the clutches of 
the Act though they were initially liable 
under it if and when they satisfied 
the appropriate authority, as provided 
in the proviso therein that for a conti- 
nuous period of one year the number of 
persons employed by them was less than 
19. But this proviso has been omitted by 
Act XVI of 1971. The question, there- 
fore,is as to how a person who is placed in 
a situation like the one which the proviso 
to section I (5) contemplated could get 
redress as in present circumstances. 
Such persons are not without a relief. 
section 19-A though general in sense yet 





1. (1964) 1 M.L. J. 441 : I.L.R. (1964) 1 Mad. 
813; yey 1964. Mad. 271, s 
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provides for the above situation by giving. 
a right to the aggrieved person to 
approach the Central Government to 
decide what the number of persons 
employed in an establishment at a parti- 
cular period was less than 20 and there- 
fore the said establishment was beyond 
the purview of the Act. Section 19-A 
provides that if any difficulty arises in 
giving effect to the provisions of this Act 
and in particular, if any doubt arises as to 
the number of persons employed in an” 
establishment (S. 19-A (wt)) then the 
Central Government may, by order, 
make such provision or give such direc- 
tion, not inconsistent with the provi- 
sions Of this Act, as appear to it to be 
necessary Or expedient for the removal of 
the doubt or difficulty. This section, 
therefore, envisages that an aggrieved 
person should approach the Central 
Gorvernment for a due enquiry as to 
Whether a particular establishment is. 
employing more than 20 persons so that 
it could be deemed to be one coming 
within the framework of the Act. The 
petitioners have not availed themselves 
of this alternative statutory remedy, but 
have come up to this Court on the issue 
ofa demand under the Revenue Recovery 
Act, to quash that demand, on the basis 
that the demand itself has been raised. 
without a legal foundation. Whether 
there was any basis for the raising of the 
demand has to be decided on a full 
enquiry between the parties in an 
action taken by the Central Government 
under section 19-A of the Employees” 
Provident Funds Act. In this view, there- 
fore, I am not inclined to quash the 
demand as at present. 


g. Instead, the petitioners are given. 
the liberty to take appropriate action. 
under section 19-A of the Employees’ 
Provident Funds Act and obtain a decision 
from the Central Government as to the 
number of persons employed by them in 
their establishments. If the decision is 
in their favour, then the demand auto- 
matically becomes unenforceable. But 
if the decision is against them, then the 
demand will revive and the petitioners. 
would become liable. Even then it is 
made clear, in view of the petitioners’ 
objection that they were not given any 
opportunity to have the quantum, ofl. 
demand corrected, it is expected that the 
Department will give them a fresh oppor. 


22% 
|tunity, even if the Central Government, 
‘were to decide the petitioners 
{for fixing the quantum of liability and 
{thereafter take action under the Revenue 
Recovery Act. Till then the proceed- 
ings under the Revenue Recovery Act 
-are not to be enforced. 


The writ petition is partly allowed 
-and there will be no order as to costs. 


P.S.P. Petition partly 
allowed. 


IN THE HIGH COURT OF JUDICA- 
“TURE AT MADRAS. 


‘(Special Original Jurisdiction ) 
“Present :—M. M. Ismail, F. 
-Hehnamann Homeo Institute, Tiru- 





` varur, Thanjavur District, by Pro- 
-prietor, Dr. §. Srinivasan 
Petitioner? 


-U, 


-Government of India represented by 
its Secretary, jorge of Health, 
“New Delhi and others Respondents. 


Drugs and — Cosmstics Rules (1945), 
rule 2 (dd)—Manufacture and sale of 
homeopathic injections—Homeopathic medi- 
cines by parenteral route excluded from defi- 
nition of homeopathic  medtctnes—Constt- 
tutional validity of Rule—Valid classi- 
ficatton—Restriction in interest of general 
public—Mandamus—Liss only to enforce 
legal duty—Constitution of India (1950), 
Articles 226, 14 and 19 (1) (g). 


A drug in the form of pils, dilutions, 
-syrups or powders does not stand on 
the same footing as a drug in the form 
«of injections. ‘The injections are essen- 
tially and basically different from the 
-other forms of drugs both with reference 
to the method. and manner of adminis- 
tration and with reference to the reac- 
-tion and effects they may have from 
the point of view of time-factor. Con- 
sequently, the classifiction between injec- 
tions on the one hand and pils, dilu- 
tions, syrups and powders on the other 
«cannot be said to be invalid or irra- 
tional classification offending Article 14 
-of the Constitution of India. ‘The chal- 
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lenge to the definition contained in 
clause (dd) of -rule 2, on the basis 


-of comparison between an injection pre- 


pared according to the allopathic 
system and an injection prepared ac- 
cording to homeopathic system is with- 
out substance. There can be a valid 
distinction and classification between 
a homeopathic injection and an allo- 
pathic injection in the sense that a 
homeopathic injection is not recognised 
and well-known in the, pharmacopoeia 
as relevant thereto, while an allopathic 
injection, does not suffer from the same 
infirmity. [ Paras. 6 and 7.] 


The restriction, if any, with regard to 
the homeopathic injections in the rules 
was imposed in the interests of the general 
public, because homeopathic injections 
have not been recognised as drugs in 
the relevant pharmacopoeia. 

[ Para. 8.] 


It is well established that a writ of manda- 


mus Will issue Only for the purpose of 
enforcing a legal duty of a pubjic nature 
imposed upon the respondents which the 
respondent owe to the petitioner. 


[ Para. 9.] 


Petition under Article 226 of the Consti- 
tution of India, praying: that in the 
circumstances stated therein, and in 
the affidavit filed therewith, the High 
Court will be pleased to issue a writ 
of mandamus directing the respondents 
herein to issue a licence to the petitioner 
for the manufacture and sale of home- 
opathic injections in his factory at Tir- 
ruvarur, Thanjavur District in 
accordance with rule 85-B of the Drugs 
and Cosmetics Rules, 1945. 


M. S. Sethu, for Petitioner. 


V. Suresham and T. Satyadev, for 
pondents. © 


The Court made the following 


OrvER.—The petitioner in this writ 
petition is one Hehnamann Homeo 
Institute, Tiruvarur, Thanjavur Dis- 
trict, by proprietor Dr. S. Srinivasan. 
He has sworn to an affidavit filed in 
support of the writ petition. In 
that affidavit he claims that he had 
obtained a licence to manufacture 
alloapathic injections and homeopathic 
injections as well in 1948 itself in 


Res- 
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Licence Nos. 3 and 19 of 1948 in the 
list of which homeopathic injections 
were approved by the then Drug Con- 
troller of Madras State, that he him- 
self was a qualified chemist under the 
said Drugs Act, that the licence was 
being renewed from year to year till 
1951 and in the year 1951 when the 
licence was renewed, the wordings 
‘Homoeopathic’ ‘Injections’ were removed 
as it was then found that it was unneces- 
sary under the Drugs Act then, that 
the licence was being renewed year 
after year till 1959: that in the year 
1966 he applied for licence for homeo- 
pathic medicines and injections to the 
third respondent herein, namely, Assis- 
tant State Drugs Controller, Madras-6, 
in Or about August, 1966 and in his 
Memo. Ref. No. 59765-D-1/5/66 dated 
roth August, 1966, the third respon- 
dent directed him to take the approval 
of the Drugs Controller, New Delhi 
in‘the matter; that accordingly by his 
letter dated 13th February, 1967, the 


petitioner wrote to the said Drug 
Controller of India requesting 
him to grant the permission to the 


petitioner-Institute, to continue the 
manufacture of those homoeo injectules 
as usual and also inform the State Assis- 
tant Drugs Controller, Madras, so that 
he may include homoeo injectules also 
in the petitioner’s licence; that the 
Drugs Controller of India by his letter 
dated 14th March, 1967, while requiring 
the petitioner to furnish the details 
regarding the composition, methods of 
test and assay of active ingredients and 
process of manufacture (including sterili- 
sation) and elimination of pyrogens of 
injectable preparations, informed the 
petitioner that homoeopathic medicines 
as defined in the Drugs and Cosmetics 
Rules, 1945 as amended in 1964 did 
not include drugs administered by the 
parenteral route; that the third res- 
pondent herein, on receipt cf the said 
cOmmunication from second res- 
pondent herein, by his letter dated 15th 
July, 1967 informed the petitioner that 
the manufacture and sale of homoeopa- 
thic injectibles without proper licence 
contravened the provisions of section 
18 (c) of the Drugs and Cosmetics Act, 
1940 and that the petitioner-Institute 
would render itself liable for prosecu- 
tion ; and that from that time onwards 
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the petitioner has stopped manufactu-. 
ring these homoeopathic injectibles. The 
further case of the petitioner is that it. 
Was Only on account of an amendment 
of the rules framed under the Act, 
called the Drugs and Cosmetics Rules. 
1945, in 1964, the respondents had taken. 
this attitude ; that till 1964 there was. 
no separate definition for homoeopathic 
medicines in the said rules and licences. 
granted for the manufacture of allopathic. 
injectules were held good for the manu- 
facture of homoeopathic injectules also; 
that by the 1954 amendment, sub-rule: 
(dd) in rule 2, was inserted defining 
homoeopathic medicines in and by which 
homeopathic medicines (drugs) adminis- 
tered by the parenteral route alone were: 
excluded from the definition of homoeo- 
pathic medicines : that by reason of this. 
new amendment the petitioner had been. 
informed by both.the Drugs Controller 
of India and the Assistant State Drugs 
Controller, Madras (second and third. 
respondents herein) that the petitioner 
could not get a licence for the manu- 
facture of homoeopathic injectules. It 
is against the background of these 
allegations the petitioner contends in 
this affidavit that sub-clause (dd) of 
rule 2 of the Drugs and Cosmetics Rules, 
1945, is .vidlative of Articles 14 and 
19 (1) (g) of the Constitution of India, 
in sO far as it excludes drugs adminis- 
tered through parenteral route from the 
definition of homoeapathic medicines. 
Therefore, the petitioner prays in this 
writ petition for the issue of a writ of 
mandamus Or any other appropriate -~ 
writ direction or order in the nature of 
a writ directing the respondents herein, 
namely: (1) the Government of India, 
represented by its Secretary, Ministry 
of Health, New Delhi; (2) The Drugs. 
Controller of India, Directorate Ge- 
neral of Health, New Delhi; and (3) 
The Assistant State Drugs Controller 
Madras-6, to issue a licence to the peti- 
tioner for the manufacture and sale of 
homoeopathic injections in its factory 
at Tiruvarur, Waniavae District, in 
accordance with Rule 85-B of the Drugs 
and Cosmetics Rules, 1945. 


2. Two separate counter-affidavits have 
been filed one on behalf of the second 
respondent and the other on behalf 
of the third respondent. As far as the 
second respondent is concerned, he 
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states in his counter-affidavit that the 
preparations proposed to be manu- 
factured by the petitioner fall within the 
definition of the term ‘new drug’ under 
the Explanation to Rule 30-A (2) of the 
Rules and therefore the secon TES- 
-pondent’s Department had asked for 
‘details regarding the composition, met- 
hods of test and assay of active in- 
gredients and process of manufacture 
from the petitioner to consider the ques- 
-tion of appproving its manufacture as 
“new drug’ as required under rule 
5-B of the Rules. The further case 
‘set Out in the counter-affidavit of the 
-second respondent is that homoecopa- 
thy is based on definite principles and 
‘natural laws as laid down m the Organ- 
‘on written by the founder, Dr. Samuel 
Hahnemann ; that no individual has 
any right or authority to prepare 
Thomoeopathic medicines according to his 
own conception ; that all homocopathic 
-medicines are required to be prepared 
according to the instructions given by 
‘Homeopathic Pharmacopoeia and also 
tused, according to the same manner ; 
and that the administration of homeo- 
-pathic medicines by parenteral route 
-goes against the fundamental tenets of 
‘homoeopathy propounded by Hahne- 
mann. ‘The second respondent also 
„states that the data which the petitioner 
-was asked to supply as per his Depart- 
ment’s letter dated 14th March, 1967, 
was to enable the Drugs Controller 
(India), to consider whether the injecti- 
‘ble preparations proposed to be manu- 
factur could be approved as new 
drug under Explanation to Rule 30-A (2) 
of the Drugs and Cosmetics Rules, 194.5. 
With xegard to the specific claim put 
forward in regard to homeopathic injec- 
tions, the second respondent states that 
it is impossible to sterlize any injection 
‘of a potentised homoeopathic medicine 
since heat will affect the efficacy of the 
product ; that sterllisation by methods 
‘other than heat, namely, filtration may 
result in absorption of minute amount 
ofthe active drug by the filter and 
alter the potency of the preparation ; 
-and that neither the Homoeopathic 
Pharmacopoeia nor the Homoeopathic 
“Materia Medica has mentioned sO 
-far about the usage of homoeopathic 
‘metlicines by parenteral route and as 
such the question of including paren- 


THE MADRAS LAW JOURNAL REPORTS 


_ 


[1974 


teral method in the definition of 
homoeopathic medicines does not arise. 


3. In the counter-affidavit filed by the 
third respondent herein, it is further 
stated that the petitioner never had a 
licence for the manufacture of homoeo- 
pathic injections nor did it manufacture 
the same. In paragraph 2 of the counter- 
affidavit, it is stated: 
“ Tt is seen from the old licence books 
that no licence for the manufacture 
of drugs has been issued to Hahne- 
mann Homeo Institute, Thiruvarur, 
but the name of the petitioner, 
Dr. S. Srinivasan is found as expert 
staff in the licences in form 25 
bearing No. 64 of 1948 dated 15th 
March, 1948 and in form 28 bea- 
ring No. 19 of 1948 dated 26th 
February, 1948 issued to Biological 
Laboratories, ‘Thiruvarur, and this 
firm was permitted to manufacture 
homeopathic injections also in addi- 
tion to allopathic medicines. The 
manufacturing licences in form 25 
and 28 bearing No. 31 of 1954 and 
3 of 1954 both dated rst October, 
1954, subsequently issued to Biological 
Laona (P.) Ltd., Thiruvarur, 
were cancelled on 24th December, 
1997 itself. Hence, it is submitted 
that the petitioner’s contention in para. 
2 of the affidavit that the licences 
were renewed upto 1966 is not correct.” 


In paragraph 3 of the counter-affidavit 
of the third respondent, it is stated : 


“ It is submitted that tke licences 
issued to Biological Laboroatories, 
Thiruvarur, were of course valid upto 
1950, While they applied for re- 
newal for the subsequent period the 
firm themselves had not applied for. 
continuation of permission to manu- 
facture the item ‘ Homeopathic In- 
jections.’ M/s. Biological, Laboratories, 
hiruvarur, was converted into a 
- Limited concern in 1954 and the 
licences granted to them were sur- 
rendered by them as per their letter 
dated 15th November, 1957 since 
they were not able to comply with 
Schedule ‘ M ?’ and were also not 
able to employ a suitable technical 
staff as per the Drugs Rules, 1945. 
Hence the licences were cancelled in 
- the grd respondent’s P. No. 235/D/57 
dated 24th December, 1957.” 


y H. H. INSTITUTE v. GOVT; OF INDIA (Ismail, 7.) 


The further case of the third respondent, 
as put forward in his counter-aflidavit, 
is that the contention of the petitioner 
that licence was being renewed from year 
after year till 1965-66 is not true, as 
Messrs. Hahnemann Homeo Institute, 
namely, the petitioner, had never 
applied for or obtained any licence for 
the manufacture of drugs and that even 
the licences that were granted to Messrs. 
Biological Laboratories (P.) Ltd., Thiru- 
varur, were surrendered and cancelled 
as stated in paragraph 3 of the counter- 
affidavit, and therefore the contention 
of the petitioner that in the year 1966, 
it had applied for licence for homeopathic 
medicines and injections to the third 
respondent in or about August, 1966 is 
‘mot correct, as the petitioner, had not 
‘sent any application for the grant of a 
: licence to the Institute. The counter- 
-afidavit of the third respondent proceeds 
‘to state that the case of the petitioner, 
-as set Out in paragraph 5 of the affidavit 
-of the petitioner, that the grant of licence 
-had been refused to it for the .previous 
years is wrong and no refusal orders 
‘had been issued so far as the application 
of the petitioner is still under considera- 
tion. Added to this, in the course of 
the arguments, it is also contended on 
behalf of the respondents .before me 
that the petitioner was required to give 
the particulars referred to in the counter- 
affidavit of the second respondent and 
-the petitioner had not so far furnished 
those particulars. i E 


‘4. It is against the background 
of the contentions of the parties put 
forward in the affidavit and the counter- 
affidavits, the case of the petitioner for 
the issue of a writ Of mandamus directing 
‘the respondents herein to issue a -licence 
O the petitioner has to be considered. 


5. The petition itself refers to rule 
-85-B of the Drugs and Cosmetics Rules, 
1945. That rule deals with applica- 
tion for licence to manufacture homeo- 
‘pathic medicines. Sub-rule (1) of that 
: Rule states that an application for grant 
.or renewal of ‘licences to manufacture 
for sale of Homeopathic medicines shall 
be made to the Licensing Authority 
appointed by’ the State Government 
.for the purpose of that part of the Rules 
-and shall be made in Form 24-C. Sub- 
wule- (2) states. that the ,application in 
4 


dated 18th August, 1964. 


„pathic 
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Form 24-C shall be accompanied by a 
fee of rupees forty for manufacture of 
Homeopathic mother tinctures and 
potentised preparations and bya fee 
of rupees twenty for manufacture of 
Homeopathic potentised preparations 
only. Sub-rule (3) of this Rule deals 
with application for renewal of licence 
and sub-rule 4 deals with the fee that 
has to be paid for the duplicate copy 
of the licence. Beyond that rule 85-B 
does not say anything, As far as the 
arguments before me are concerned, 
Mr. M. S. Sethu, learned Counsel for 
the petitioner, concentrated his attack 
on the validity of clause (dd) of rule 22 
of the Drugs and Cosmetics “Rules, 
1945, as amended by the Government 
of India, Notification No. F-1/35/64-D, 
This clause 


(dd) defines “Homeopathic medicine” 
and states : 
“ ‘Homeopathic medicine’ includes 


any drug which is recorded in Ho- 


meopathic provings or has known 
physiological effects as causi the 
syndromes which it is administered 


to alleviate if it is used in a dose in- 
sufficient to cause, active physiological 
effect, but shall not include a drug 
which is administered by the parenteral 
route,” 


The attack on this definition is only to 
that part which excludes the drug which 
is administered by the parenteral route. 
Mr. M. S. Sethu, learned Counsel for 
the petitioner, challenges the validity 
of this Rule on two grounds, namely, 


- that.it violates Article 14 of the Consti- 


tution of India and secondly it violates 


Article 19 (1) (g) of the. Constitution 


of India. 
6. The argument with regard to the 


- violation of Article 14 of the Consti- 


tution of India, has been put forward 
from two points of view. The first ` 
is, when: the definition includes homeo- 
medicines in the form of pills, 
dilutions, syrups and powders, it ex- 


cludes injections alone and thereby., there 


is an arbitrary. discrimination against 
injections and therefore Article 14 of the 
Constitution of India is violated.: The 
second .point ‘of view from which ethis 
definition was- attacked is that while 


‘allopathic injectiozis are allowed: to; be 
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prepared by grant of-a licence under 
these rules, a licence is not available 
‘ for preparation of homeopathic injec- 
tions and therefore Article 14 of the 
Constitution of India is violated. I 
am of the view that there is no subs- 
tance in this contention looked at from 
cither point of view. A drug in the 
form of pills, dilutions, syrups or powders 
does not stand on the same footing as a 
drug in the form of injections. The 
mjections are essentially and basically 
different from the other forms of drug 
both with reference to the method and 
manner of administration and with 
eference to the reactions and effects 
hey may have from the point of view 
of time-factor. Consequently, the classi- 
fication between injections on the one 
hand and pills, dilutions, syrups and 
powders on the other cannot be said to 
be an invalid or irrational classification 
offending Article 14 of the Constitution 
of India. 


' 4, So also the challenge to the defini- 
tion contained in clause (dd) of rule 2, 
cn the basis of comparison between an 
injection prepared according to the allo- 
pathic system and an injection prepared 
according to homeopathic system is 
also without substance. The respon- 
dents have contended that the Homeo- 
pathic Pharmacopoeia neither of the 
United States nor of the United King- 
dom nor of Germany contains a homeo- 
- pathic drug to be administered in the 
parenteral route, while this is not the 
position with regard to the allopathic 
pharmacopoeia. Consequently there can 
be a valid distinction and classifica- 
tion between a homeopathic injection 
and an allopathic injection in the sense 
that a homeopathic injection is not 
recognised, ee | well known in the 
pharmacopoeia as relevant thereto, while 
an allopathic injection does not suffer 
irom the same infirmity. Hence, in 
my opinion, the argument based upon 
Article 14 of the Constitution of India, 
with reference to the distinction made 
between the homeopathic medicines 
themselves such as pills, dilutions, syrup 
and powders being dealt with in one 
manner and injection being dealt with 
jn another manner or with reference to 
the distinction made between allopathic 
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injections and homeopathic injections: 
should fail. ' 


8. The second argument based upon 
Article 19 (1) (g) of the Constitution of 
India equally fails. Article 19 (1) (g) 
deals with the -right to practise any 
profession or to‘carry on any occupation, 
trade or business. Sub-clause (6) of 
Article 19 enables the State to impose 
reasonable restrictions in the interests 
of the general public, on the exercise of 
the right ‘conferred by the said clause 
(19 (1) (g)). The restriction, if -any, 
with regard to the homeopathic injec- 
tions in the’ Rules under consideration, 
was made in the interests of the general 
ublic, because homeopathic ‘injectio 

en not been recognised as drugs in 
the relevant pharmacopoeias. As I hav 
already pointed out, when the petitioner 
was required to furnish necessary parti- 
culars for the purpose of testing and 
analysing the suitability of the drug, he 
has failed to furnish those particulars. 
In view of this, it is not open to the peti- 
tioner now to contend that clause (dd) 
of rule 2 violates Article 19 (1) (g) of 
the Constitution of India. 


9. Independent of the above consi- 
derations, there are one or two matters 
which also have to be referred to for the 
purpose of showing that the petitioner is 
not entitled to any relief in this writ 
petition. As I have stated already, the 
petitioner has prayed for the issue of a 
writ of mandamus to the respondents 
herein to issue a licence to the petitioner 
for the manufacture and sale of homeo- 
pathic injections in its factory at 
Thiruvarur. I repeatedly asked the 
learned Counsel for the petitioner to 
show me any statutory provision either 
in the Act or in the Rules with reference 
to which the petitioner can claim that 
the three respondents are under a legal 
obligation to grant a licence to the 
petitioner herein. As I have mentioned 
already, the petition itself refers to 
rule 85-B only of the Drugs and 
Cosmetics Rules, 1945 and that rule 
does not impose an obligation on any 
one of the three respondents in the writ 
petition to issue a licence to the peti- 
tioner herein. In view of this, the peti- 
tioner is not entitled to have a writ of 


i) KARUPPANNA GOUNDAR 0. CHINNA NACHAMMAL 


mandamus because it is well estzblished 
that a writ of mandamus will issue 
only for the purpose of enforcing a legal 
duty of a public nature imposed upon 
the respondents which the respondents 
owe to the petitioner herein. 


ro. The second aspect to which 
I want to draw attention is, that 
both respondents 2 and 3 have con- 
tended in their counter-affidavits that 
the homeopathic injections, in view of 
the fact that they do not find a place in 
the relevant pharmacopoeias, will consti- 
tute only a ‘new drug’ and for the purpose 
of getting a licence for such a new drug, 
the petitioner must get the approval of 
‘the Drugs Controller and for the pur- 
pose of granting that approval, the 
Drugs Controller called upon the peti- 
tioner to furnish certain necessary infor- 
mation which the petitioner has failed 
to furnish. In this context, it is neces- 
sary to refer to rule 85-C of the Rules 
which deals with application to manu- 
facture ‘New Homeopathic medicines’. 
This rule states that no ‘New Homeo- 
pathic medicine’ shall be manufactured 
unless it is previously approved by the 
Licensing Authority mentioned in rule at 
and the manufacturer of “New Homeo- 
pathic medicine’ when applying to the 
Licensing Authority mentioned in sub- 
rule (1) shall produce such documentary 
and other evidence as may be required 
by the Licensing Authority for assessing 
the therapeutic efficacy of the medicine 
including the minimum provings carried 
out with it. It is with reference to this 
rule, the respondents put forward 
the contention that the petitioner was 
required to supply necessary materials 
and particulars and that he has failed 
to do so. It is in this context the third 
respondent further contends that no 
order of refusal has been passed against 
the petitioner and that the petitioner’s 
application is still under consideration. 
It is necessary at this stage to refer to 
the definition ofthe term ‘New Homeo- 
pathic medicine’ as contained in 30-AA. 
The definition is given in the form of 
an Explanation to this rule and that 
Explanation is: 


“New Homeopathic medicine’ means 
a Homeopathic medicine which is 
not specified in the Homeopathic 
pharmacopoeias of the United States 
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or the United Kingdom or which 
is not recognised in authoritative 
Homeopathic literature as efficacious 
under the conditions recommended.’” 


In view of this stand taken by the res- 
pondent also, it is not possible for this 
Court to issue a writ of mandamus direc- 
ting the respondents to grant a licence 
to the petitioner as prayed for. 


Ir. Apart from the contention based 
upon Articles 14 and 19 (1) (g) of the 
Constitution of India, no other argu- 
ment regarding the invalidity of clause 
(dd) ofrule 2 of the Drugs and Cosmetics 


Rules, 1945, was put forward before 
me. 
rz. Under these circumstances, the 


writ petition fails and is dismissed. 
There will be no order as to costs. 


S.J. Petition 
dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—P. S. Kailaseam and N. S. 
Ramaswami, FF. 


Karuppanna Goundar and another 
.. Appellant” 


0. 


Chinna Nachammal and others 
Respondents. 


Hindu Law—Foint family properties—Father 
dying intestate—Suit for partition—Un- 
married daughter—Entitled to share in the 
joint in father’s estate—Whether can claim 
provision for her marriage expenscs—Hindu 
Succession Act (XXX of 1956), sectton 6, 
Hindu Adoptions and Maintenance Act 
(LXXVIII of 1956), sections 3 (b), (4). 


If a statute codified the law, then the 
statute alone has to be looked into to 
ascertain the rights of parties regarding 
the matters dealt with therein and the 
pre-existing law cannot be borrowed. 
[Para, 11.J 


Undoubtedly maintenance is a matter 
for which provision is made in the Act 








* S.A. No. 678 of 1970 and 
memo of cross objections. 
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28 


LXXVIII of 1956 and therefore any one 
claiming maintenance, which takes in 
the marriage enses of an unmarried 
daughter, would have to work out his or 
her rights only under the provisions of 
the Act and the textual Hindu Law can- 
not be invoked at all. Even if a person 
who was entitled to maintenance under 
the textual Hindu Law has not been 
given a right of maintenance under the 
provisions of the Act, he or she cannot 
say that he or she would rely upon the 
textual law to enforce the right. 

[Para. 11.} 


The textual law as well as statute law 
cannot be in force at one and the same 
time regarding the particular matter viz. 
maintenance, [Para. 11.] 


The unmarried daughter who gets a 
share in her father’s estate is not entitled 
fer a provision being made for her 
marriage expenses, [Para. 7.] 


Daughters, .whose ` marriages are per- 
formed prior to partition in the joint 
family no doubt get an advantage, in 
that their marriages are performed 
from out of the joint family funds and a 
daughter who remains unmarried at the 
time of partition has to go without a 
provision for her marriage expenses 
from out of the joint family properties. 
From this inequality alone one cannot 
contend that even after the coming into 
force of the Act (LXXVIII of 1956), the 
textual law can be invoked in the face 
of section 4. [Para. 16.] 


Cases referred to:— 


Nalla Lalithamba v. Yalla Venkatalaxmi, 
{1970) 1 An.W.R. 245; Subbayya v. 
Anania Ramayya, (1930) I.L.R. 53 Mad. 
84 : AIR. 1929 Mad. 586 : 57 M.L.J. 
826; Arumugha Udayar v. Velliammal, (1969) 
2 M.L.J. 403 : A.I.R. 1969 Mad. 72: 
81 L.W. 257; Ramamoorit v. Sitharamamma, 
{1960) 2 An.W.R. 352 : ALR., 1961 
A.P. 131; Gopala Rao y. Sitharamamma, 
{1966) 2 M.L.J. (S.G) 17 :, (1966) 2 
An.W.R. (S.C.) 17 : ALR. 1965 S.G. 
x970; Govardhan v. Gangabai, A.I.R. -1964 
M.P. 168; : Nanak Chand `v. Chandra 
Kishore, (z979) 1 S.C J. 176 : (1970) 
M.L.J. (Crl.) 94, 1970) 1 S.G.R. 
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Appeal and Memo of Cross Objections 
against the Decree of the Court of the 
Subordinate Judge, Dindigul, dated 7th 
March, 1969 in Appeal Suit No. 198 
of 1967 preferred against the decree of 
the Court of the District Munsif of 
Palani in Original Suit No. 406 of 1964. 


K. Parasurama Iyer, for Appellants. 


K. Sarvabhauman and T. R. Mani, for 
Respondents. 

The Court made the following 
ORDER.—(215t December, 1972). In 


addition to other questions, one impor- 
tant question that is raised in the present 
second appeal is whether an unmarried 
daughter who obtains a share in the 
estate Of her father in the cop 

on his death as his heir under the pro- 
viso to section 6 of the Hindu Succession 
Act (Central Act XXX of 1956) is 
entitled to a provision for her marriage 
expenses in a suit for partition of the 
cOparcenary property. In this case one 
Kandasami Gounder died on 26th Septem- 
ber, 1964, survived by five daughters, 
the plaintiff, end defendant, grd 
defendant, 4th defendant, 5th defendant, 
his widow, the 6th defendant and his 
only son the ist defendant. The suit 
was instituted by the plaintiff one of the 
daughters for partition of the estate of 
her father. The 5th defendant is’ the 
unmarried daughter of the deceased. 
Both the Courts below accepting the 
claim of the 5th defendant have made a 
provision of Rs. 2,500 towards her 
marriage- expenses out of the estate. 
The correctness of this conclusion 
is contested by the rst defendant in the 
suit. 


a. Thiru K. Parasurama Iyer, ' the 
learned Counsel for the appellant con- 
tends that under section 3 (b) of the 
Hindu Adoptions and Maintenance Act 
(Central Act LXXVIII of 1956),the term 
“maintenance” used in the Act includes 
in the case of unmarried daughter the 
reasonable expenses of and incidental 
to her marriage. Sub-section (2) of 
section 22 provides that where a depen- 
dant has not obtained, by testamentary 
or intestate succession any share in the 
estate of a Hindu dying after the com- 
mencement of the Act, the depandant 
shall be entitled, subject to the ‘provisions 


I]. KARUPPANNA GOUNDAR J. CHINNA NACHAMMAL (Ramaswamt, J.) 


of this Act, to maintenance from those 
who take the estate. Thiru Parasurama 
Tyer contends that in view of these pro- 
visions in Central Act LXXVIII of 1956, 
the 5th defendant, in addition to her 
share in the father’s interest, has no 
right to claim any sum towards her 
marriage expenses Out of the coparcenary 
Pn In support of this contention, 

relies on a decision of the Andhra 
Pradesh High Court in Nalla Lalithamba v. 
Yalla Venkatalaxmt}, 


. As against this contention of Thiru 
arasurama Iyer, Thiru T. R. Mani, 
the learned Counsel for the 5th defen- 
dant, contends that under the textual 
Hindu Law the marriage provision in 
favour of a daughter was considered to 
be in lieu of her share in the coparcenary 
property and under section 6 of Central 
Act XXX of 1956: the daughter gets 
a share not in the entire coparcenary 
property but only in her father’s interest 
in the coparcenary property and con- 
sequently as per provisions contained, 
in Central ActsXXX of 1956 and LXVIII 
of 1956 it cannot be said that the 
marriage expenses which are included 
in the term “maintenance” are pro- 
vided in favour of an unmarried daughter 
in lieu of her share in the coparcenary 
property since she gets a share not in 
the cOparcenary property but only in 
her father’s interest in the coparcenary 
property, which depending upon the 
circumstances of the particular case 
may be much less than what a reasonable 
provision for the marriage expenses out 
of the joint family estate would be. 
This aspect of the matter has not been 
considered by the High Court of Andhra 
Pradesh in the decision referred to above. 
Further, if the argument of the appellant 
is accepted, a married daughter whose 
marriage has been performed out of the 
joint family funds will get the same share 
as an unmarried daughter whose mari- 
riage will have to be performed out of 
that share only. This aspect also should 
be taken into account in ' considering 
the question. In my opinion, the above 
argument deserves to be considered and 
the question is an important one and it 
is conceded by Counsel on both the sides 
that there is no decision of this Court on 
this point. 





1. (1970) 1 AD.W.R, 245, 


29 
4. In view of this, I am of opinion that it 
is desirable that the question is considered. 
by a Bench of this Court and-consequently 
I direct the papers to be placed before 
My Lord, the Chief Justice, for direction 
as to posting of the second appeal before 
a Bench for disposal. 


The Judgment of the Court was delivered. 
by 


Ramaswami, F.—This Second Appeal 
with the cross-objections is before 
us On a reference made by Ismail, J. 
The question which was raised before 
the learned Judge resulting in the matter 
being placcd before a Bench is whether 
an unmarried daughter of a Hindu who 
gets a share in his estate would still be 
entitled for a provision for her marriage 
expenses in a suit for partition. One 
Kandasami Goundar who died on 26th 
September, 1964 was the Karia of a 
Hindu joint family. His only son is 
Karuppanna Goundar, the 1st defendant. 
in the suit for partition instituted by one 
of the daughters of the said Kandasami 
Goundar who left his widow Sellammal 
(who has been impleadedas the 6thdsfen- 
dant in the suit) and five daughters apart 
from his son Karuppanna. The eldest 
of the five daughters by name Chinna 
Nachammal is the plaintiff. and the- 
other four daughters have been impleaded 
as defendants 2 tò 5 respectively. Alb 
the daughters except the last one by name- 
Subbathal (5th defendant in the suit). 
have already been married. 


6. Under section 6 of the Hindu Succes- 
sion Act (XXX of 1956), the interest of 
Kandasami Goundar in the joint family 
properties would not go to his son by survi- 
vorship but would devolve on his widow,. 
son and daughters. As per Explanation: 
I to that section, the interest of Kandasamt 
Goundar shall be deemed to be the share 
in the property that would have been: 
allotted to him if a partition of the pro- 
perty had taken place tmmediately before 
his death and therefore what devolved. 
on his widow, son and daughters is 
admittedly the half share in all the family 
properties. It is not in dispute that out. 
of the entirety of the joint family pro- 
perties, the widow and the five daughters. 
would each be entitled to a 1/14th share 
and the son would take 8/14 share 7/14, 
representing his interest in the joint 


` 
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family properties plus 1/14. Subbathal The various sections in Chapter IIT need 


(5th defendant), the unmarried daughter, 

contend:d that provision should be made 
towards her marriage expenses. Though 
this had been resistcd by the 1st defen- 
dant, the Courts below have held that 
provisions should be made towards her 
marriage expenses from out of the entire 
joint family properties and fixcd a sum 
of Rs. 2,500 as the proper provision in 
that record. 


The second appeal has been filed by 
the 1st defendant as well as his wife who 
has been impleaded as the 7th defendant 
inthe suit. There are certain other ques- 
tions in dispute between the parties with 
-which the 7th defendant is concerned 
and we would come to that a little 
Jater. ‘The question of law raised before 
Ismail, J., when the matter came up 
‘before the learnrd Judge is that by 
virtue of the provisions contained in the 
Hindu Adoptions and Maintenance Act, 
1956 (LXXVIII of 1956) (hereinafter 
seferred to as the Act), the unmarried 
daughter who gets a share in her father’s 
estate is not entitled to a provision for 
her marriage expenses. As there is no 
precedent in thisCourt on the point raised, 
the learned Judze thought that it would be 
‘better if the matter is dealt with by a 
Bench and that is how it is before us. 
The question does not present any diffi- 
culty at all, We are quite clear that in 
the present case the unmarried daughter 

ho gets a 1/7 share in her father’s estate 
(1/14, share in the entire joint family pro- 
perties) is not entitled for a provision 
being made for marriage expenses. 
8. The relevant provisions of the Act, 
yiz., section 4 and Chapter ITI (sections 
u8 to 28) have to be read; 


“Section4. Save as Otherwise expressly 
provided in this Act,— 

(a) any text, rule or interpretation of 
Hindu Law or any custom or usage as 
part of thatlaw in force immediately 
before the commencement Of this Act 
shall cease to have eff ct with respect 
to any matter for which provision is 
made in this Act: 

(b) any other law in force immediately 
before the comm~encement of this Act 
shall cease to apply to Hindus in so 
far as it is inconsistent with any of 
ahe provisions contained in this Act”. 


not be quoted. It will suffice to note 
that section 18 deals with maintenance 
of wife, that section 1g deals with 
maintenance of Wiuowed daugher-in 
law, section 20 deals with maintenance 
of children and aged parents while 
section 22 dsals with maintenance of 
d-pendants. Section 21 states who the 
d pend.nts are for purposes of that 
chapter. An unmarried daughter is a 
d-pendant of either of her parents. 
There are other dzpendants mentioned 
under this section, but we are not con- 
cerned with them. Section 22 which 
provides for maintenance of dependants 
is as follows: 


99. (1) Subject to the provisions 
of sub-section (2) the heirs of a deceased 
Hindu are bound to maintain the 
dependants of the deceased out of the 
estate inherited by them from the 
deceased. 


(2) Where a dependant has not obtain- 
ed by testamentary or intestate succes- 
sion, any share in the estate of a Hindu 
dying after the commencement of 
this Act, the dependantshall be entitled, 
subject to the provisions of this Act, to 
maintenance from those who take the 
estate. 


(3) the liability of each of the persons 
who takes the estate shall be in pro- 
portion to the value of the share or 
part of the estate taken by him or her. 


(4) Notwithstanding anything con- 
tainrd in sub-section (2) or, sub- 
section (3), nO person who is himself 
or herself a dependant shall be liable 
to contribute to the maintenance of 
others, if he or she has obtained a 
share Or part the value of which is, or 
would, if the liability to contribute 
were enforced, become less than what 
would be awarded to him or her by 
way of maintenance under this Act. ” 


Sections 23 to 27 deal with the quantum 
of maintenance and other details includ- 
ing as to when maintenance wou'd be a 
charge. Section 28 deals with the effect of 
transfer of property On right to mainten- 
ance. 


I];:. > XKARUPPANNA GOUNDAR 0.. CHINNA NAGHAMMAL (Ramaswam, J.) 


9. Section 3 (b) of the Act defines the 
word “maintenance”? and it is as 
follows: 


“© maintenance’ includes— 

(i) in all cases, provision for food, 
clothing, residence, education and 
medical attendance and treatment; 
(ii) in the case of an unmarried 
daughter, also the reasonable expenses 
of and incident to her marriage”. 


Maintenance (which term includes 
reasonable expenses of marriage of an 
unmarried daughter) is undoubtedly a 
matter for which provision has been made 
in the Act. If that is the correct posi- 
tion, then as per the terms of section 4 
quoted above the textual Hindu Law, 
which was in force prior to the coming 
into force of the Act, shall not come to 
have effect. However, Mr. T. R. Mani, 
the learned Counsel for the contesting res- 
pondents, contends that under section 6 
of the Hindu Succession Act, the unmar- 
ried daughter (as well as the other 
daughters) get a share only in the 
interest of the father in the joint family 
properties and as a corollary, the effect 
of section 22 (2) of the Act would be 
such unmarried daughter would not be 
entitled to maintenance from those who 
take the said estate and that these pro- 
visions cannot abrogate the right of 
an unmarried daughter under the textual 
law to claim maintenance inclusive of 
marriage expenses against the entire 
coparcenary property. ‘The substance of 
the contention is that because under 
section 22 (2) there is reference only to 
maintenance from those who take the 
estate Of the deceased and not to main- 
tenance out Of the entire coparcenary pro- 
perty, the right of the unmarried daughter 
as per the textual law to proceed against 
that part of the coparcenary property, 
which is not the estate of the deceased 
under section 6 of the Hindu Succession 
Act, has not been taken away by the 
provisions of the Act. This is certainly 
not tenable. If what the learned 
Counsel contends is correct, then the un- 
married duaghter in this case has no claim 
for maintenance which takes in the 
marriage expenses against the half 
share of the father which devol- 
ved on the widow, son and daughter, 
but only against the half share of the 
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son, viz., the rst defendant. In order to 
see whether provision has been made in 
the Act in respect ofa “matter”, it is not 
correct to take the quantum of right that 
is provided for, compare it with the 
quantum of right under the textual law 
and, say that provision has not been made 
regarding the “matter” on the ground 
that certain part of the right as per the 
textual law has not been given under 
the statute. 


xo. ‘The learned Counsel points out that 
under the old textual law as declared by 
the Full Bench ofthis Courtin Subbayya v. 
Anania Ramayya1, the right of the daughter 
to her marriage expenses and maintenance 
is based on her right to or interest in the 
joint family property, that this is an 
obligation of the joint family property 
which is not affected by partition and. 
that even on partition the son’s share is 
also liable for the marriage exp2nses of the 
daughter of the father in proportion to 
the son’s share in the property divided. 
His contention is that under the textual 
law, the right to maintenance, inclusive 
of marriage expenses of an unmarried 
daughter, was in lieu of her right or 
interest in the entire joint family pro- 
perty and under the Hindu Succession - 
Act, the unmarried daughter gets a 
share only in the father’s interest in the 
joint family properties and not in the 
entire joint family properties and that 
the right to maintenance provided under 
section 22 (2) of the Act only to such 
dependant who has not obtained a share 
in the estate of the dzceased, would in 
no way affzct the right to maintenance 
and marriage expenses which the un- 
married daughter would have from out 
of the remaining part of the joint family 


property. 


rr. We are of the opinion that the 
learned Counsel’s approach to the ques- 
tion is wholly incorrect. The question 
is not, what exactly is the right of: 
maintenance (which takes in the marriage 
expenses) that has been provid:d for un- 
der the Act. The Act (LXXVIII of 1956) 
is one to amend and codify the law relat- 
ing to ad>ptions and maintenance among 
Hindus, as stated in the long title of the 
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Act. It is indisputable that if a statute 
codifies the law, then the statute alone 
has to be looked into to ascertain the 
rights of parties regarding the matters 
dealt with therein and the pre-existing 
law cannot be borrowed. In Arunugha 
Udayar v. Velliammal, Ramamurti, J., 
observed (in a case under the very 
Act which is now under consideration): 


“In the case of codifying statutes, it 
is a settled rule of construction, that in 
respect of matters specifically dealt 
‘with by the statute, earlier law cannot 
be invoked for the purpose of adding 
to it something which isnot there. 
-The true meaning of the provisions of 
the Act ought not to be influenced by 
considerations derived from the pre- 
` vious state of law”. 


With respect, we agree that that is a 
correct statement of law. However, 
the learned Counsel contends that the 
case before Ramamurti, J., was one 
relating to adoption and not main- 
tenance, that in the Act there is a 
specific provision regarding adoption in 
the shape of section 5 of the Act 
which says that adoption made 
not in accordance with the provisions of 
the Act shall be void, that there is no 
such provision regarding maintenance 
and that therefore there could be no bar 
to look to the textual law regarding the 
present question. Chapter IT of the Act 
deals with adoption and as already noted, 
Chapter ‘III of the Act deals with 
maintenance. Section 5 is the first 
section in Chapter II and that says 
that no adoption shall be made after the 
commencement of the Act except “in 
accordance with the provisions of that 
Chapter and any adoption made in 
contravention of the said provisions shall 
be void. The contention of the learned 
Counsel is that as there is no similar pro- 
vision in Chapter ITI dealing with main- 
tenance, there is no bar to rely upon the 
textual law. No doubt there is no 
provision in Chapter ITT similar to section 
5 in Chapter. II. But that certainly 
does not help the learned Counsel, for 
section 4, which applies to adoption as 
well as maintenance, clearly lays down 
that the textual law shall cease to have 
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effect with respect to any matter for 
which provision is made in the Act. 
Undoubtedly maintenance is a matter forj 
which provision is made in the Act aa 
therefore any one claiming maintenance, 
which takes in the marriage expens 
of an unmarried daughter, would have t 









provisions of the Act and the textual}, 
Hindu Law cannot be invoked at all. 
Even if a person who was entitled to main- 
tenance under the textual Hindu Law has 
not been given aright of maintenance 
under the provisions of the Act, he or sh 
cannot say that he or she would rely upo 
the textual law to enforce the right. 
For instance, formerly the concubine of a 
Sudra was entitled to maintenance from 
out of his estate in the hands of the 
persons who take the estate. - But under 
Chapter TII of the Act no such right is 
given to her. Can it be said that because 
there is no provision for payment of 
maintenance to such concubine from out of 
the estate of the deceased made in the 
Act, she can rely upon the textual law ? 
Surely she cannot. The effect of section 
4 of the Act is that only such of those 
persons for whom right to maintenance 
is provided for under Chapter III of 
the Act and that too only to the extent 
of the right declared therein, can have 
a valid claim. The textual law as we 
as statute law cannot be in force at 0 
and the same time regarding the particu- 
lar matter, viz., maintenance. As the 
Act is a codifying law relating not only 
to adoptions but also to maintenance 
among Hindus and as section 4 of the 
Act clearly says that all textual law m 
force before the commencement of the 
Act shall cease to have effect with respect 
to any matter for which provision is made 
in the Act, there is no escaping the post- 
tion that right to maintenance (inclusive 
of marriage expenses for unmarried dau- 
ghter) has to be worked out Only as per 
the provisions of Chapter III of the Act 
and no textual law can be invoked by 
any one. 


ya, The only direct authority brought 
to our notice onthe point in controversy 
is Nalla Lalithamba v. Yalle Venkatalaxmi+. 
That is also a case where an unmarried 
daughter, who took a share in her deceas- 
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ed father’s estate, claimed provision for 
marriage expenses. A Bench of the 
Andhra Pradesh High Court held that 
she was not entitled to such a claim. 
That is the conclusion that we have also 
reached, as seen earlier. However, before 
the learned Judges of the Andhra Pra- 
desh High Court, the point had not been 
raised in the form in which it has been 
raised before us. It had not been con- 
tended in that case that as the provision 
regarding maintenance under section 22 
of the Act is related to the estate of the 
deceased a dependant who gets a share in 
such estate is denied right of maintenance 
only from those who take the estate, that 
therefore, the abrogation of the textual 
law under section 4 of the Act would be 
limited to the maintenance right in lieu 


of the estate of the deceased and that such - 


textual law as against the remaining part 
of the joint family property cannot be 
said to bave been abrogated. We bave 
already said that such a contention is 
wholly untenable and it is not surprising 
that such contention had not been put 
forward before the Andhra Pradesh High 
Court. We respectfully agree with the 
conclusion of the learned Judges of the 
Andhra Pradesh High Court that the 
unmarried daughter who takes a share 
in her father’s estate is not entitled to caim 
a provision for marriage expenses separa- 
tely. l : 


1g. The learned Counsel contends that 
the above case of the Andhra Pradesh 
High Court has overlooked a Full Bench 
decision ofthe same Court in Ramamoorty 
v. Sitharamamma!, and that therefore that 
decision cannot be considered to be 
good law. This contention is fallacious. 
An examination of the Full Bench deci- 
sion in Ramamooriy v. Siiharamamma}, 
would show that far from the same help- 
ing the present contention of the learned 
Counsel, it is really against him. In that 
case, the question was about the right 
of maintenance of an avaruddha siree 
(concubine) ofa Sudra, which right came 
to be vested in her prior to the coming 
into force of the Act. The man who 
kept her as his mistress died even in 1948, 
much prior to the coming into force of 
the Act. Under the textual law, the 
concubine of a Sudra was entitled to 
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maintenance from out of the estate of 
the paramour in the hands of those who 
take the estate. The Full Bench of the 
Andhra Pradesh High Court pointed. 
out that the Act, which was passed in. 
1956 whereunder such a concubine would. , 
not have a valid claim for maintenance 
from out of her paramour’s estate, would. 
not affect the rights of the concubine 
in that case inasmuch as a right had 
þecome vested in her owing to the fact 
that the paramour died prior to the com- 
ing into force of the Act. We are unable 
to see how this decision would help the 
learned Counsel in this case. At page 
134, column 2, the Full Bench of the 
Andhra Pradesh High Court, referring 
to section 22 and other sections in the 
Act, observed: l 


. “In our considered opinion, these 
sections do not bear on the pre-existing 
rights of maintenance-holders. .The 
Act does not abridge those rights and 
leaves them untouched.” 


The learned Counsel relies upon the 
above observation and contends that by 
virtue of the textual Hindu Law as 
declared by Subbayya v. Ananta Ramayya?, 
the unmarried daughter had a right of 
maintenance and provision for marriage 
expenses in lieu of her share in the entire 
joint family property and that the pro- 
vision in the Act cannot affect the 
abovesaid pre-existing rights. There isa 
good deal of confusion in this argument. 
The learned Counsel mixes up the pre- 
existing law with pre-existing rights. In 
the case before the Full Bench of the 
Andhra Pradesh High Court, the concu- 
bine had a pre-existing vested right inas- 
much as the paramour had died prior 
to the coming into force of the Act. 
Therefore the Full Bench held that such 
vested right cannot be taken away by the 
law being changed under the Act. But 
here the unmarried daughter certainly 
did not have any vested right prior to the 
coming into force of the Act, inasmuch 
as her father died only subsequently. 
It is significant to note that in the above 
case the Full Bench of the Andhra Pradesh 
High Court, after the observation relied 
on by the learned Counsel which has 
been quoted above, has said that the 
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right of maintenance which the concubine 
had acquired against the estate of her 
deceased paramour prior to the Act is 
not nullified by the Act since sections 21 
and 22 leave the estates 9f Hindus, whose 
death occurred before the Act, unaffected. 
By implication the above decision means 
that in respect of rights that arise after 
the commencsment of the Act, one has 
to be governed by sections 21 and 22 
of the Act, as the estates 9f Hindus, whose 
death occurred after the Act, would cer- 
tainly be affected by those sections. 
There can be no doubt that the unmarried 
daughter in the present case had no 
vested right prior to the commencement 
ofthe Act. No doubt under the pre-exist- 
ing law she had certain rights. But the 
said law has been validly abrogated by 
the Act which isa codifying law regarding | 
maintenance (marriage expenses inclu- 
ded) as well as adoption. 


14. The case before the Full Bench of 
the Andhra Prad2sh High Court referred 
to above had been taken to the Supreme 
Court and the decision of the Supreme 
Court has been reported in Gopala Rao v. 
Sitharamamma!. There also it was held, 
the rights of maintenance of the concu- 
bine, which had become vested in her on 
the death of her paramour prior to the 
coming into force of the Act, cannot be 
affected by the Act which came into force 
subsequently. Their Lordships of the 
Supreme Court have held that the pro- 
visions Of sections 21 and 22 of the Act 
are not retrospective in character and 
therefore the right of maintenance, which 
had become vested in the concubine, 
would in no way be affected by the 
provisions of the Act. Their Lordships 
observe at page 1973: 


“Now, before the Act came into force, 
rights of maintenance Out of the estate 
of a Hindu dying before the commence- 
ment of the Act were acquired, and the 
corresponding liability to pay the 
maintenance was incurred under the 
Hindu Law in force at the time of his 
death. It is a well-recognised rule 
that a statute should be interpreted, 
if possible, s0 as to respect vested rights, 
and such a construction should never 
be adopted if the words are open to 
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another construction. ...... We think 
that sections 21 and 22 read with section 
4 do not destroy or affect any right of 
maintenance out of the estate ofa 
deceased Hindu vested on his death 
before the commencement of the Act 
under the Hindu Law in force at 
the time of his death. 


“On the death of Lingayya, the rst 
respondent as his concubine and the 
second, third and fourth respondents 
as her illegitimate sons had a vested 
right of maintenance during their lives 
out of the estate of Lingayya. This 
right, and the corresponding Liability 
of the appellants to pay maintenance 
are not affected by sections 21 and 22 
of the Act. The continuing claim 
of the respondents during their life- 
time springs out of the original right 
vested in them on the death of Linga- 
yya and is not found-d on any right 
arising after the commencement of 
the Act.” 


It is needless to say that in the present case 
there was no such vested right in the un- 


married daughter for the simple 
reason that her father died only 
subsequent to the coming into 


force of the Act. As a matter of fact 
in the above case, the Supreme Court 
has made the following observations 
which would clearly support the conclu- 
sion that we have reached earlier. At 
page 1973, earlier to the passage quoted 
above, their Lordships observed, after 
noting the purport of section 22 of the 

Act: 


“Specific provision is thus made in sec- 
tion 22 with regard to maintenance 
of the dependants d:fined in section 21 
out of the estate of the deceased Hindu, 
and in view of section 4, the Hindu 
Law in force immediately before the > 
commencement of the Act ceases to 
have effect after the commencement of 
the Act with respect to matters for 
which provision is so made. In terms, 
sections 21 and 22 are prospective.” 


15. The learned Counsel referred to a 
decision of the Madhya Pradesh High 
Court in Gowardhan v. Gangabat}, 
where it has been observed, referring to 
sections 21 and 22 of the Act: 
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J 
“Reading sections 21 and 22 together, 
we are of the opinion that those sections 
are intend:d to create an additional 
liability of maintenance on moral 
consideration on certain relations of the 
dependants. These sections do not, 
in any way, affect the general rule 
of Hindu Law that where a husband 
leaves share in the joint family pro- 
perty, his widow is entitled to main- 
tenance Out of it from those copar- 
ceners who hold that by survivorship. 
This view finds support from the deci- 
sion in Ramamoorty v. Sitharamamma!”. 


In the case before the Madhya Pradesh 
High Court also, it was a question of the 
right of maintenance having vested in the 
claimant before the coming into force 
ofthe Act. The widow of one Kapil who 
died in the year 1940 claimed mainten- 
ance from out of the estate of her late 
husband. She was not entitled to a 
share in the properties left by her husband. 
The Madhya Pradesh High Court nega- 
tived the contention that the widow was 
not entitled to maintenance pointing out: 
“The-right of a widow for maintenance 
legally arises because of the fact that 
her husband left an interest in the joint 
family property at the time of his death, 
and the coparceners of the family by 
merely dividing the joint family property 
im a partition cannot give a go-by to her 
right”. Therefore that is really a case 
where the right of maintenance had 
become vested in the claimant even in 
the year 1940, very much prior to the 
commencement of the Act and therefore. 
on the principle stated by the Full Bench 
of the Andhra Prad:sh High Court in 
Ramanoorty v. Sttharan.amma', (later con- 
firmed by the Supreme Court as seen 
above), such vested right would not be 
abrogated by the provisions of the Act. 
The conclusion of the Madhya Pradesh 
High Court that sections 21 and 22 of the 
Act have no application to such a case is 
perfectly justificd. It is in this context 
the observations of the learned Judges of 
the Madhya Prad:sh High Court relied 
on by the learned Counsel (quoted earlier) 
have tobe understood. As already noted, 
this decision only follows Ramamoorty v, 


Se Seas 


I, (1960) 2 An. W.R, : ALR. 
1g! a B). oo ae 


KARUPPANNA GOUNDAR J. CHINNA NAOHAMMAL (Ramaswami, 7.) 


35 


Sitharamamma!, which decision has been 
confirmed by the Supreme Court. 


16. It cannot be contend-d that the 
textual Hindu Law regarding provision 
for marriage expenses should be held to 
be not abrogated by the provisions in the 
Act on the grcund that it would result 
în inequality between one daughter and 
another. Daughters, whose marriages 
are performed prior to partiticn in the 
joint family no doubt get an advantage, 
in that their marriages are performed from 
out of the joint family funds and the 
daughter who remains unmarried at the 
time of partition has to go without a pro- 
vision for her marriage expenses from 
out of the joint family properties. From 
this inequality alone one cannot contend 
that even after the coming into force of 
the Act, the textual law can be invoked 
in the face of section 4 which specifically: 
says that in respect of all matters for whi 
provision is made in the Act, the textual 
law shall cease to have force. Such 
inequality as pointed out above would 
arise not Only in the case of daughters but 
also in the case of sons. There may be c ‘ses 
where only some of the sons get married 
prior to partition and for their marriages 
joint family funds had been utilised. But 
on that score the sons, whose marriages 
are yet to be performed on the date of 
partition, cannot ask for special provision 
being made towards their marriage expen- 
ses, for Hindu Law never recognised such 
provision being mads. When unmarried 
sons are placed in a disadvantageous posi- 
tion when compared to married sons in 
this regard, we do not see how such dissi- 
milarity among daughters would in any 
way be helpful in deciding the point in 
controversy. 


x7. The learned Counsel also invited 
our attention to Nanak Chand v. Chandra 
Rishore*, ‘That is a case where the 
Supreme Court held that section 4 (b) 
of the Act does not repeal or affect in any 
manner provisions of section 488 of the 
Code of Criminal Procedure and that there 
is nO inconsistency between the Act and 
the abovesaid section in the Code of 
Criminal Procedure. Their Lordships 
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have pointed out that the Act, as well as 
section 488 of the Code of Criminal 
Procedure, can stand together as the 
scope of the two laws is different inasmuch 
as while the Act is one amending and 
codifying the law relating to adoptions 
and maintenance among Hindus, section 
488 of the Code of Criminal Procedure 
provides a summary remedy and is appli- 
cable to all persons belonging to all reli- 
gions and has no relationship with the 
personal law of the parties. We do not 
see the relevancy of this decision as far as 
the point now under consideration is con- 
cerned. Therefore, our conclusion is that 
the 5th defendant in the suit is not enti- 
tled to a provision for marriage expenses. 
The appeal filed by defendants 1 and 7 
has to be allowed to that extent. 


418. Two other questions are raised by 
defendants 1 and 7 in this second appeal. 
The first is in respect of two promissory 
notes Which the 1st defendant had execu- 
ted in favour of two strangers, one for 
Rs. 2,000 and the other for Rs. 1,000. 
It was claimed that these amounts had 
been borrowed for the purpose of the joint 
family and therefore the debts should be 
treated as joint family debts. Both the 
Courts below have held that these two 
debts are only personal to the 1st defen- 
dant, that they had not been borrowed 
for joint family purposes and that they 
cannot be treated as joint family debts. 
This finding is based on evidence and 
we do not find any ground whatsoever to 
disturb such a finding. Certainly there is 
no error of law regarding this aspect. 
The learned Counsel for the appellants 
(defendants 1 and 7) also did not seri- 
ously press this point. 


rg. The other question raised in the 
second appeal is about two mortgages 
covered by Exhibits B-5, and B-6 standing 
in the name of the 7th defendant, the 
wife of the Ist defendant. The Courts 
below have held concurrently that the 
“th defendant is Only a benamidar, that 
the monies under the abovesaid two mort- 
gages had been advanced by Kandasami 
Goundar, the karta of the family, and 
that the mortgages had been taken in the 
name of the 7th defendant. The case of 
the plaintiff has been that the mortgages 
had been taken benami in the name of the 
7th defendant, as she happened to be the 
only daughter-in-law of the family and 
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the consideration for the mortgages came 
only from her father Kandasami- Goundar 
and that the 7th defendant had absolutely 
no means Of her own to advance monies 
on the said mortgages. This case has 
been accepted by the trial Court as 
well as the first appellate Court. The 
learned Counsel for the appellants (defen- 
dants 1 and 7) contends that the Courts 
below—particularly the first appellate 
Court have thrown the burden of proof 
wrongly on the 7th defendant regarding 
this question and therefore the finding 
has been vitiated. We were taken thro- 
ugh that portion of the judgment of the 
first appellate Court as well as that of the 
trial Court and we are satisfied that there 
is no question of throwing the burden 
of proof wrongly. The issue raised 
correctly throws the burden on the 
plaintiff to prove the benami nature of 
the transaction. The Courts below have 
accepted the evidence of the plaintiff 
that thé monies had been advanced only 
by her father and that the 7th defendant 
is only a benamidar. .The plaintiff is a 
widowed daughter and she had been 
living with her father, brother (1st defen- 
dant) and sister-in-law (7th defendant) 
during the relevant time. So it cannot 
be said that she had no personal know- 
ledge about these transactions. The 
Courts below have also pointed out that 
the evidence showed that the 7th defen- 
dant could not have had any means of her 
own for advancing the monies on the two 
mortgages. Under these circumstances, 
we do not find any ground to interfere 
with the finding of the Courts below. 


20. In the cross-objections filed by the 
plaintiff, the question raised 1s about a 
particular property standing in the name 
of the ist defendant. The plaintiff’s 
case is that the property in question had 
been purchased by her father for the 
family, but the sale deed Exhibit B-4 had 
been taken in the name of the Ist defen- 
dant benami. This case, though had 
been accepted by the trial Court, has not 
been accepted by the first appellate 
Court which found that the considera- 
tion for the purchase of the property 
had not come from the joint family funds 
and that the property is the absolute 
property ofthe ist defendant. Though 
the first appellate Court has reversed the 
finding of the trial Court regarding this 
point, we do not find any error of. law 
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calling for interference. The question 
whether the property.in question is 
joint family property or whether it 
exclusively belonged to the Ist 
defendant, is Only a question of fact 
and there is a clear finding regarding that 
by the first appellate Court. We cannot 
interfere with the same. 


21. The result is, the appeal is partly 
allowed and the provision of Rs. 2,500 
towards marriage expenses of the "5th 
defendant in the suit is negatived. In 
other respects, the appeal, is dismissed, 
but under the circumstances, without 
costs. The cross-objections is also dis- 
missed without costs. 


S.J. —_—— Appeal parily allowed. 
; . 
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parachute factory was being carried: out 
by an independent contractor under a 
contract with the Central Government 
was killed by the fall of a truss which had 
been temporarily hoisted. Actually all 
the thirteen temporarily hoisted trusses 
felldown. A suit was filed for recovery 
of damages for his death and for loss 
suffered by the estate. 


Held, The falling of all the trusses by 
itself raises a presumption of negligence 
Cn the part of the defendant (contractor). 
The maxim res ipsa loquttor will be rightly 
applicable. The’ burden shifts to. the 
defendant to show the care and precau- 
tions taken by him so as to negative 
negligence. [Para. 9.] 


The same persons cannot take benefit 
under sections 1-A and 2 of the Fatal 
Accidents Act. Uder the former section 
damages are payable in respect of loss 
sustained by the persons mentioned 
therein; under the latter, compensation 
goes for the benefit of the estate .and 
damages can be claimed inter alia for loss 


of expectation of life. [Paras, 11 & 13.] 


On the facts, in the instant case, it was 
held that the parents had no claim under 
head (1) but only the widow and sons of 
the deceased and that the mother ‘will 
be eligible in respect of head (2). 
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The Judgment of the Court was delivered 
by - 


Palaniswamy, 7.—This appeal arises out of 
a suit instituted for recovery of damages 
under the Fatal Accidents Act, 1855. 
The Union of India, in the Ministry of 
Defence, the second defendant, had 
entrusted, On contract basis, the construc- 
tion of a Parachute Factory at Avadiwith 
Messrs. Engineers International, the 
first defer.dant, a partnership firm. One 
Lachi Raju, an Engineer under the 
service Of the Union of India as Superin- 
tendent, Grade I, was at the place of 
construction and dischargi certain 
duties. On 7th March, 1963, the first 
defendant firm was erecting trusses with 
the help of its employees. 13 trusses 
were hoisted temporarily before they 
were to be permanently fixed up. A 
derrick (a contrivance for moving or 
hoisting heavy weights) fell on one of the 
trusses, with the result that all the trusses 
fell down. One ofthe trusses fell on Lachi 
-Raju causing serious injuries. He was 
removed to the Military Hospital, Avadi 
and given treatment. But he expired 
within half an hour. This suit was 
instituted by his parents (plaintiffs 1 and 
2), his widow (third plaintiff) and 
ildren (plaintiffs 4 and 5) to recover a 
sum of Rs. 65,000 as damages mad: up 
of Rs. 5,000 to each of plaintiffs 1 and 2, 
Rs, 10,000 to each of plaintiffs 3, 4 and 5 
and Rs. 25,000 claimed as pecuniary 
loss suffered by the estate on account of 
the. death of Lachi Raju. The plaintiffs 
inter alia alleged that the cause of the 
accident was due to the negligence of the 
employees of the 1st defendant and on 
account of the failure to take proper and 
sufficient safety precautions in the 
of erecting trusses. They alleged 
that Lachi Raju was very affectionate and 
loving towards his parents, wife and 
children, that On account of the pre- 
mature dz:ath, they were deprived of the 
help which they were receiving from 
him and that also the estate had lost 
pecuniarily on account of the premature 
death. 


.g. The first defendant contended that 
there was no cause of action against it, 
as Lachi Rajuwas not under its employ 
and that it was also not a part of the 
work of Lachi Raju to be present at the 
spot of accident. It was also contended 
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that there was no negligence on the part 
of the first defendant or its employees in 
the execution of the work and that the 
plaintiffs are not entitled to recover any 
damages. The first defendant contested 
the „correctness of the quantum of the 


damages also. 


3. The Union of India admitted that 
Lachi Raju was employed in the Military 
Engineering service and was attached 
to the Parachute Factory at Avadi at 
the time when he met with his death; 
but liability was d7nied contending that 
the first defendant was an ind-pend-nt 
contractor and that the Union of India 
was not liable for any damages for what 
had happened. 


. The trial Judge found that the first 
a an ind-pend«nt contractor 
and that the seco.d defendant, Union of 
India, was not liable. It was also 
found that at the time of the accident, 
Lachi Raju was on duty in connection 
with some work that was in progress at 
the place of accident. As regards the 
cause Of the accident, the finding of 
the trial Judge was that it was due to 
the negligence on the part of the first 
defendant. On the question as to the 
persons entitled to damages, the trial 
‘Judge found that plaintiffs 1 and 2, 
being parents, are not entitled to any 
relief. The trial Judge examined the 
evidence with regard to the income which 
the deceased was getting by way of 
salary, the amount which he was spend- 
ing upon his wife and children and the 
probable savings which he would have 
made, had he lived his normal span of 
life, and taking all these circumstances 
into consid-ration, the trial Judge fixed 
a sum Cf Rs. 10,000 as damages payable 
to each of the third plaintiff, the widow, 
and the fifth plaintiff and a sum of 
Rs. 9,000 to the fourth plaintiff. The 
trial Judge further award d a sum of 
Rs. 5,000 as loss to the estate, and in all 
a decree for Rs. 34,000 was passed with 
proportionate costs agai st the first 
defendant contractor. It is against this 
decree that the first defe: dant has pre- 
ferred this appeal. Plaintiffs 3, 4 and 
5 have filtd a Memo. of Cross-objections 
contending that the Court below should 
have awarded to them an additional sum 
of Rs. 21,000 even though it disallowed 
the claims of plaintiffs 1 and 2. 


H < 
` t 


5 Mr. Gopalaswami Ayyangar, Counsel 
or the first defendant-appellant raised 
the following points for consideration: 


(0 The finding of the Court below 
that Lachi Raju was on duty at the time 
and place of the accident is erroneous; 


it) The Court below erred in holding 
t the accident was due to negligence 
of the first defendant by applying the 
principle of res ipsa loquitur and failed to 
note that the burdzn lay exclusively upon 
the plaintiffs to establish that the cause 
of accident was due to the negligence on 
the part of the first defendant; and 


(iii) The award of Rs. 5,000 as loss to the 
estate is wrong, as there is no evidence 
to show that the estate spent any amount 
for treatment of the deceased after 
the accident. 


We shall deal with these. contentions 
seriatim. 


6. That the first defendant was an 
ind-pend>nt contractor which is the 

i of the Court below, is not 
contested. That Lachi Raju met with 
his death as a result of the fall of one of 
the trusses, which were being erected by 
the first defendant is also not in contro- 
versy. The specific case of the plaintiffs is 
that the accident took place when Lachi 
-Raju was supervising, in discharge of 
his duties, the work that was in progress 
at the Parachute Factory. The first 
defendant in its written statement has 
denied this allegation and stated that 
Lachi Raju was not supervising the 
work. On the side of the plaintiffs, 
plaintiffs 3 and 1 gave evidence as 
P.Ws. 1 and 2 respectively. In the 
nature of things, they cannot be expected 
to say anything on the question as ‘to 
what «xact y Lachi Raju was doing at 
the time and place of the accident. The 
question has to be examined on broad 
probabilities. Exhibit B-2 is an office 
order issued by an Officer of the Para- 
chute Facto-y, Avadi, detailmg the 
various duties of the persons enumerated 
therein. One such person is Lachi Raju 
to whom the work allotted consistrd of, 
“excavation, columns, lintels and slabs”. 
Exhibit B-2 also shows that the responsi- 
bilities indicated therein should not be 
taken as a watertight compartment of 
work and that over and above the items 
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indicated therein jobs would be assigned 
either in writing or orally at the factory 
itself. D.W. 1 a partner of the first 
defendant firm, gave prevaricating ver- 
sions in his evid nce as to the work 
which Lachi Raju was attending to at 
the time of the accid-nt. Even -in his 
examination in chief, he admitted in 
unambiguous terms that the duty of 
Lachi Raju was to supervise a part of 
the construction; but he qualified it by 


saying that Exhibit Be set out 
the duties to be attended to by 
him. In his cross-examination, he 


admitted that he could not definitely 
say the exact work which Lachi Raju 
was doing at the time of the accid.nt 
that all the supervisors in charge of 
steel erections were there at the spot and 
that there was also floor concrete work 
being done at the time. His further 
significant ad nission is that the work was 
an emergency work, that the progress 
of the work was maintaincd at a fast 
pace and that more than one type of 
work was going on at the site. His 
further significant admission is that all 
the concern d Officers of the M. E. S. 
must have been there on duty. D.W. ı 
was unable to deny that Lachi Raju 
was On duty at the time of the accidcnt. 
The first defendant firm did not contro- 
vert the statement containcd in Exhibit 
A-3 the report of the Garriscn Engineer 
that at the time Of the accid-nt Lachi 
Raju was on duty. D.W. 1 admitted 
that the Engineer in charge would 
inform him from time to time as to the 
exact duties allotted to the Engincer- 
ing Supervisors under his charge (Lachi 
Raju being one of the Engineering 
Supervisors). But he plead:d ignorance 
as to what kind of duty was assign:d to 
Lachi Raju at the time of the accidznt. 
It is clear from a perusal of his 
evidence that he does not want to’ speak 
out the whole truth by pretending igno- 
rance Of relevant facts. Having regard 
to his significant admissions that several 
kinds of work were in progress at the 
time of the accident, as the work was an 
emergency One, and that all the officers 
concerned of the M.E.S. should be on 
duty at that time we are clearly of the 
Opinion that at the time of the accid-nt 
Lachi Raju was on duty in conncctiqn 
with some work in progress at the place 
where the accident took place. 


40 + ; 


4. The next question is whether the 
plaintiffs have established satisfactorily 
‘that the cause of the accident was due to 
the negligence on the part of the first 
defendant. The case of the plaintiffs 
as put forward in the plaint is that the 
first defendant failed to take sufficient 
safety precautions, in the carrying out 
-of the work and that as a result of such 
negligence, the trusses fell down. No 
doubt, this allegation is denied by the 
first defe dant. The initial burden Lies 
-upon the plaintiffs to establish that the 
-accid nt was due to the negligence on the 
-part of the first defendant. As we haye 
already pointed out, the only two witnes- 
ses examincd on the side of the plaintiffs, 
were plaintiffs 1 and 3, and in the nature 
of things they could not be expected to 
‘say anything about the circumstances 
under which the accident took place, 
as they were not expected to be at the 
spot and as a matter of fact they were 
mot at the spot at the time of the accident. 
-The question as to whether the plaintiffs 
have discharged the burden has to be 
‘examined On a conspectus of the entire 
circumstances appearing from the evi- 
dence. Itis the common case of all the 
parties that the work that was being 
executed by the first defendant at the 
time of the accid-nt was erection of 
trusses, that, the number of trusses to be 
erected was 13 and that all the 19 trusses 
"WETE ga aie fixed before they were 
‘to be permanent dy erected. Itis also the 
-common case ofall the parties that derricks 
were used in connection witb the errec- 
tion. It is also the common case of all 
the partis that all the 19 trusses fell down 
and one of them fell on Lachi Raju. It 
is not the defence of the- first d ealan 
that in thé process of fixing the trusses 
ermanently, some trusses are likely to 
Fall all down and that, therefore, the falling 
‘of trusses on Lachi Raju was not due to 
-pegligence. The admissions of D.W. 1 in 
this connection ‘have to be noted. He 
is unable to say how the accident took 
‘place. He is not a qualifi-d Engineer. 
He claims to be only an experienced, 
contractor. Whenever 4 truss is hoisted 
a derrick would be used. A d rrick 
-would be supported by a number ‘of 
ropes on all sides. The derrick would 
‘be shifted from place to place for ho’sting 
trusses. After the accidznt, D.W. 1 
saw the place and found the derrick 


THE MADRAS LAW JOURNAL REPORTS 


[1974 


having fallen down over the trusses. Even 
if one Of the trusses falls, all the others 
will fall. Before the trusses are per- 
manently fixed, they would be tempora- 
rily fixed with bellies (meaning wooden 
poles). Normally two or three or four 
purlins would be tied temporarily by 
means Of bellies before they are fixed with 
steel pu lins. Strong purlins would beused 
to permanently fix the trusses. In addition 
to the foregoing admissions, the further 
admission of D.W. 1 was that in the 
instant case the 13 trusses were not fixed 
with bellies. He is unable to say the 
number of trusses fixed with bellies 
as he admittedly was not supervising 
the work. His further significant admis- 
sion is that he cannot say definitely the 
exact work which was being carried on 
at the. time of the accident. . According 
to his admissions, the trusses should be 
fixed with bellies before they are per- 
manently fixed. Admittedly, all the 
13 trusses, Which fell down were not 
zed with bellies. D.W. 1 offered no 
explanation for this serious omission. 
All that emerg*s from his evidence is that 
he knows nothing ibout the cause of the 
accident and that the fact remains that 
all the 13 trusses fell down. 


The question in these circumstances, is 
whether it is reasonable to infer that 
the plaintiffs have made out a prima 
acie case Of negligence on the part of 
the first dzfendant. As the falling’ of 
trusses is not, according to the first 
defendant, a common inevitable feature 
in the process of permanent fixing up and 
as all the 13 trusses had admittedly fallen 
down, there arises a presumption that 
the falling was due to negligence. 
Asquith, L.J. in Barkway v. South Wales 
Transport Company*, summarised the prin- 
ciple applicable .s to onus of proof in 
the following short propositions : 


_ “G) If the d2fendant’s omnibus leaves 
the road and falls dəwn an embank- 
ent, and this without more is proved, 
then res ipsa loquitur theře is a presump- 
tion that the event is caused by negli- 

- gence on the part of the defendants, 
and the plaintiff succeeds unless the 
d:fendants can rebut this presumption. 


(it) It is no rebuttal for the d-fendants 
to show, again without more that the 





.1. (1948) 2 AUER, 460,471, ° 
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immediate cause of the omnibus leav-. 
ing the road is a tyre-burst since a 
tyre-burst is per se a neutral. event 
consistent, and equally consistent, with 
negligence or due diligence on the 
. part of the defendants. When a 
balance has been tilted one way, you 
cannot redress it by adding an equal 
weight to each scale. The d-pressed 
scale will remain down. This is the 
eff-ct of the decision in Lauris v. 
Raglan Building Company!. where not a 
tyre-burst but a skid was involved. 
(vi) To displace the presumption the 
dzfendants must go further and prove 
(or it must emerge from the evidence 
as a whole) either (a) that the burst 
itself was due to a specific cause which 
does not connote negligence on their 
part but pOints to its absence as more 
probable, or (b) if they can point to 
no such specific cause, that they used 
all reasonable care in and about the 
management of their tyres”. | 


The same principl s have been restated ` 
in Halsbury’s Laws of England, Volume 
23, at page 671, paragraph 956, thus: 


“An exception to the general rule that 
the burden of proof of the alleged 
negligence is in the first instance on the . 
plaintiff occurs wherever the facts 
already est\blished are such that the 
proper ar.d natural-inference imme- 
diately arising from them is that the 
injury complain-d of was caused by the 
d:fendant’s negligence or where the 
event charged as negligence ‘tells its 
own story’ of negligence on the part 
of the d:fendant, the story so told 
being clear and unambiguous. To 
these cases the maxim res ipsa loquitur 
applies. Where the doctrine applies, 
@ presumption of fault is raised against 
the deferdant, which, if he is to suc- 
cecd in this defence, must be over- 
come by contrary evidence, the burd2n 
on the d:fendant being to show how 
tbe act complained of could reasonably 
happen without negligence on his 
part. Where, therefore, there is a 
duty on’ the d:fendants to exercise 
care, and the circumstances in which 
the injury complained of happened are 
such that with the exercise of the. 
requisite care, no risk would in the. . 


f. LR. (1942) 1 KB. 152. 
6 


4r 


ordinary course of events ensure, the 

burd`n is in the first instance on the | 
defendant to disprove the liability. - 
In'such a case, if the injurious agency 
itself and the .surrounding circum- - 
stances are all-entirely within the 
defendant’s control, the inference is 
that the defendant is liable and this 
inference is strengthened if the injurious. | 
agency is inanimate”. : on 


9. The foregoing principles directly 
apply to the present case. The i 

of ali the 13 trusses tells its own sto 

of negligence. _ Mr. Gopalaswami 
Ayyangar, Counsel for the first defendant- 
appellant, contend: d that, the principle: 
of res ipsa loquiiur is Only a rule of evi- 
dence and that if cannot be extend-d>te 
hold that where. the burden | initially 


‘lies upon the plaintiffs, it would dis- 


place that burden and shift the burd:n 
to the defendants to show that the aecid: nt 


.was not due to negligence. We <are 
‘unable to accept this argument. We 


have already, referred to the evidence of 
D.W. 1, which clearly ‘shows that ‘he 
knew next to nothing about the cause of 


«the accident. As the falling of all the 
‘trusses by itself raises a presumption o 


pegligence, the burd-n shifts to the. 
defendant to show what care was take 
in hoisting the trusses and why all the 
13 trusses fell down... The first d:fen- 
dant did not examine any Engineer 
or any one else, who was on the spot. 
attending to the erection at the time. 
of the accident, to -show what precaution. 
was. taken to securely fasten the trusses, 
which were fixrd .temporarily and how 
the derricks were operated -and under: 
what circumstance s : ll the 19 trusses fell. 
down. All these matters were in the 
peculiar knowledge of the first defen-. 
dant. It is not possible to expect the 
plaintiffs to let in evidence to show that: 
any peg gave way or any stay wire, 
snapped Or any particular stay wire,. 
which should have been put, was not 
put or why the trusses fell down. It: is: 
in these circumstances that the Cour 
below rightly applis the principles off, 
res ipsa loquitur and inferred that the 
accid:nt was caused by the negligence 
on the part of the first d:fendapt: W 
see no flaw in this conclusion. 


- 


10. The next argument of Mr. Gopala~ 
swamy Ayyangar, Counsel’for the appel- 


42. 


lant, was that the Court below erred in 
awarding a sum of Rs. 5,000 as loss to 
the estate. We must at this stage observe 
that Mr. Gopalaswami Ayyangar, did 
mot advance any argument on the 
assessment of the sum of Rs. 29,000, 
~which has been awarded to plaintiffs 3, 4 
and 5. His only argument was with 
xegard to the award of Rs. 5,000 as loss 
to the estate. Before we examine this 
argument, it is necessary to set out the 
relevant provisions of the Act. 


1-A. Suit for compensation to the family 
of a person for loss occasioned to it by kis 
death by actionable wrong:—Whenever 
tthe death of a person shall be caused 
by wrongful act, neglect-or default 
and the act, nelgect or default is such 
as would (if death had not ensued) 
have entitled the party injured to 
maintain an action and recover 
damages in respect thereof, the p 
-who Soad have been liable if dea 
had not ensued, shall be liable to an 
action Or suit for damages, notwith- 
standing the death of the person 
Injured and although the death shall 
have been caused under such cir- 
cumstances as amount in law to 
felony or other crime. 


Every such action or suit shall be for 
the benefit of the wife, husband, parent 
and child, if any, of the person whose 
death shal have been so caused and 
shall be brought by and in the name 
of the executor, administrator or 
representative of the person deceased; 
-aand in every such action the Court may 
‘give such damages as it may think 
‘proportionate to the loss resulting from 
such death to the parties respectively, 
for whom and for whose benefit such 
action shall be brought; and the 
amount so recovered, after deducting 
all costs and expenses, including the 
costs not recovered from the defen- 
dant, shall be divided amongst the 
before mentioned parties, or any of 
them in such shares as the Court by 
its judgment or decree shall direct. 


2. Not more than one suit to be brought.— 
‘Provid:d always that not more than 
ne action or suit shall be brought- 
for, and in respect of the same subject- 
matter of complaint; 
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Claim for loss to estate may be added:— 
Provided that in any such action or 
suit, the executor, administrator or 
representative of the -deceased may 
insett a claim for, and recover any pecu- 
niary loss to the estate of the deceased 
occasioned by such wrongful act 
neglect or default, which sum, when 
recovered, shall be deemed part of the 
assets of the estate of the deceased.” 


The mode of assessment of damages under 
these provisions is not free from doubt. 
It is beset with certain difficulties and 
it depends On many imponderables. 
Section 1-A which was-formerly section 1, 
is in substance a reproduction of the 
English Fatal Accidents Acts, 9 and 10 
Vict. Ch. 93 known as the Lord Camp- 
bell’s Acts. Section 2 corresponds to a 
provision enacted in England by the 
Law Reforms (Miscellaneous Provisions) 
Act, 1934. The English Courts have 
formulated certain basis for calculating 
damages under Lord Campbells Acts, 


The principles on which damages under 
sections 1-A and 2 of the Act have to be 
assessed have 
Supreme Court in Gobald Motor 
Lid. v. R.M. K. Veluswami4,. Subba Rao, 
J.. (ashe then was) speaking for the 
Court, observed at page 7: 
“The principle in its application to 
the Indian Act has been clearly and 
succinctly stated by a Division Bench 
of the Lahore High Court in Secretary 
of State v. Gokal Chand*, In that case, 
Sir Shadi Lal, C.J., observed at page 
453 thus: 
“The law contemplated two sorts of 
damages; the one is the pecuniary loss 
to the estate of the deceased resulting 
from the accident; the other is the 
pecuniary loss sustained by the mem- 
bers of bis family through his death. 
The action for the latter is brought by 
the legal representatives, not for the 
estate, but as trustees for the relatives 
beneficially entitled; while the damages 
for the loss caused to the estate are 
claimed on behalf of the estate and 
when recovered form part of the assets 
of the estate.”. 


Service 
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been settled by the ` 


` 


—_ 


' 1j 


The learned. Judge clarified the position 
by giving the following Illustration also: 


“An illustration may clarify the posi 
tion. X is the income of the estate of the 
deceased, Y is the yearly expenditure 
. Incurred by him on his dependants 
(we will ignore the other expenditure 
incurred by him): X-Y i.e., 2, is the 
amount he saves every year. The 
capitalised value of the income spent 
on the dependants, subject to relevant 
deductions, is the pecuniary loss 
sustained by the members of his family 
through his death. The capitalised 
value o his income, subject to relevant 
d<ductions, would ‘be the loss caused 
to the estate by his death. If the 
claimants under both the heads are 
the same, and if they ge’ compensation 
for the entire loss caused to the estate, 
they cannot claim again under the 
- head of personal loss the capitalised 
` income that might have been spent òn 
` them if the deceased were alive. Con- 
“versely, if they got compensation under 
section I representing the amount 
that the deceased would have spent 
on them, if alive, to that extent there 
should be .deduction in their claim 
under section 2 of the Act in respect 
of compensation for the loss caused to 
the estate. To put it differently, if 
under section 1 they got capitalised 
value of Z, for the capitalised value 
of Yplus £ i.e., X would be the capita- 
lised value of his entire income.” 


On a review Of the English authorities, 
the learned Judge observed that the 
cause Of action under section I and that 
under section 2 are different that 
while under section 1 damages are reco- 
verable for the benefit of the persons 
mentioned therein, under section 2 com- 
pensation goes to the benefit of the estate; 
whereas under section 1 damages are 
payable in respect of loss sustained by 
the persons mentioned therein, under 
section 2 damages can be claimed inter alia 
for loss of expectation of life. Summaris- 
ing the position, the learned Judge 
observed: 


“The rights of action under sections 1 
and 2 of the Act are quite distinct and 
independent. If a person taking 
benefit under both the sections is the 
same, he cannot be permitted to recover 


M/8, ENGINEERS INTERNATIONAL 0, HANUMANTHA RAJU (Palaniswamy, F.) 


43 


twice over for the same loss. In award~ 
ing damages under both the heads» 
there shall not be duplication of the 
same claim, that is, if any part of the 
compensation representing the loss to- 
the estate goes into the calculation 
of the personal loss under section 1 of 
the Act, that portion shall be excluded! 
in giving compensation under section_& 
and vice versa.” 


In that case compensation under section r, 
which was the old section, was fixed by 
taking into consideration inter alia the 
reasonable provision the deceased, if 
alive, would have made for the depen- 
dants. Under section 2 the Courts below- 
had awarded damages for loss to the estate 
in a sum of Rs. 5,000 which figure repre- 
sented the damages for the mental agony, 
suffering and loss of expectation of life. 
The Supreme Court held that there was. 
no duplication in awarding damages. 
under both the heads. : 


1a. The question has been again exa™ 
mined by the Supreme Court in C.K.S- 
Iyer v. T.K. Nair’, Hegde, J., speaking. 
for the Court, after referring to certain. 
lish cases and to the decision ‘in: 
Gobald Motor Service Lid. v. RMR. 
Veluswwami*, held at page 380: 


“The law on the point arising for deci~ 
sion may be summed up thus: Com- 
pulsory damages under section 1-A of 
the Act for wrongful death must be 
limited strictly to the pecuniary loss 
to the beneficiaries and that under 
section 2, the measure of damages. 
is the economic loss sustained by the 
estate. There can be no exact uniform. 
rule for measuring the value of the 
human life and the measure of dama- 
ges cannot be arrived at by precise 
mathematical calculations but the 
amount recoverable depends on the 
particular facts and circumstances of 
each case. The life expectancy of the 
deceased or of the beneficiaries which-- 
ever is shorter is an important factor. 

Since the elements which go to make 
up the value of the life of the deceased: 
to the designated beneficiaries are- 


1. (1970) 2 S.C.J. 381 : (1970) M.L.J. (CrL.): 


691 : (1970) 2 S.A.R. 638 : ALR. 1570 S.G. EA 
2. 13 1 SQ J. 206 : (1962) M.L.J. (Grl.); 
120 : (1962) 1 SGR. 929 : (1962) I a ee 
) 105 ; ALR- 


(5.a) 105 : (1962) j M.L.J. (Š:G 
S.G, 1. 
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necessarily personal to each case, in 
_ the very nature of things, there can be 
no exact or uniform rule for measuring 
_ the value of human life. In assessing 
damages, the Court must exclude all 
considerations of matter which rest m 
‘speculation or fancy though conjecture 
‘tO some extent is inevitable. As a 
general rule parents are entitled to 
recover the present cash value of the 
prospective service of the deceased 
‘minor child. In addition they may 
receive compensation for loss of pecuni- 
ary benefits reasonably to be expected 
after the child attains majority. In the 
matter of ascertainment of damages, 
the appellate Court should be slow 
in disturbing the findings reached by 
the Courts below, if they have taken 
all the relevent facts into considera- 
tion.” 


ag. In the light of the foregoing princi- 
ples, it has to be examined whether the 
Court below was right in awarding 


“Rs. 5,000 as loss to the estate under section 


-2. In other words, the question is whe- 
ther there is any duplication of the same 
laim under sections I-A and 2. The 
‘Court below estimated the annual gross 
income of the deceased at the time of his 
death at Rs. 4,860. At the time of his 
death the deceased was 30 years old. On 
these aspects there is no controversy. 


“The Court below found on the evidence 


that the third plaintiff, the widow, would 
shave had the benefit Rs. 1,800 per annum 
out of the salary of the deceased. The 
Court Below took it that the deceased 
would ‘have lived for another go years 
and on that basis observed that the third 
plaintiff would have received from the 
deceased benefit of about Rs. 54,000. 
But the Court did not award this sum. 
A contention appears to have been 
raised on behalf of the first defendant 
-to the effect that the deceased had insured 
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consideration and the period during which 
they would normally receive help from 
the deceased and on that basis calculated 
the benefit which they had lost. Our 
attention has not been drawn to any 
circumstance to hold that the said basis 
is in any way erroneous. Under section 2 
damages can be claimed inter alia for logs 
of expectation of life. The only restric- 
tion as laid down by the decisions of 
Supreme Court is that same persons shoul 
not claim damages under both the heads. 
Aswehavepointed out already, the learned 
Judge has rejected the claim of plaintiffs 
1 and 2, namely, the parents of the 
deceased on the ground that they were 
not dependants and that they were not 
entitled to get any damages under head 
No. 1. However, with regard to the 
loss to the estate, the mother, namely, 
the second plaintiff is an heir under the 
Hindu Succession Act, 1956, and conse- 
quently, she will be getting the benefit 
Only under the second head i.e., und 
section 2 and not with reference to dama- 
ges under section 1-A. Having regard to 
these circumstances, we do not think 
that the Court below was wrong in fixing 
the sum of Rs. 5,000 as damages under 
section 2, though it has to be-admitted 
that this amount has been arrived at as a 
result of surmise and conjecture which 
are inevitable in the circumstances; nor 
do we find any ground to accept the 
contention of plaintiffs 3, 4 and 5 that 
the Court below should have awarded 
more under this head. 


14. In the result, the appeal fails and 
is dismissed with costs. The Memoran- 
dum of cross-objections is dismissed, but 
in the circumstances, without costs. 


P.S.P. Appeal dismissed. 





his life for Rs. 20,000 and that the benefit - 


of the policy was to go to the third plaintiff 
and that amount should also be deducted. 
The Court below took note of that fact 
and held that even if the total benefit 
due to the third plaintiff was taxed down 
at 30 per cent and a further dedu:tion 
pf Rs. 20,000 (insurance amount) was 
made, still what the third plaintiff claimed, 
namely, Rs. 10,000 was ‘just and proper. 
Sd far as plaintiffs 4 and 5 are concerned, 
the Court below “took their ages into 
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: IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. pang 


Present :—K. S. Venkataraman and S. 
_Maharajan, FF. ` 


Hazarimal K. Shah, Sole Proprietor 
of J. Hazarimal & Go. (deceased) by 
his -L.Rs. .. Appellanis® 


0, 


The Trustees of the Port Trust of 
Madras, Madras .. Respondents. 


Madras Port Trust Act (II of 1905), sections 
52, 56 and 58—Sea Customs Act (VII of 
1878), section 85—Suit for damages—Import 
of Electric Bulbs—Goods not cleared within 
iwo months of arrival—Sale to realise dues 
of the Port Trust and customs duty on the 
goods—Sale whether vald. 


‘The provisions of the Madras Port Trust 
Act (sections 52, 56, and 58) read with 
the last portion of section 85 of the Sea 
Customs Act clearly show that the Port 
Trust has power to sell such goods as 
are necessary to realise the amount due to 

it and also the custom :duty. [Para. 13.] 


There is, however, no provision in, the 
Sea Customs Act, or in the Port Trust 
Act entitling the importer to pay propor- 
tionate customs duty on part of the goods 
and get permission to release those 
particular goods on payment of the pro- 
portionate duty. l [Para. 15.] 


On the contentior that the Port Trust can 
sell only so much of the goods as may be 
necessary, but not the entirety of the 
goods under section 56. 


Held, the words used in the Madras Port 
Trust Act (section 56) “to sell by public 
auction sO much as may be necessary 
of such goods” are themselves sufficient 
to clothe the Port Trust with authority 
to sell the whole of the goods. [Para. 16] 


Case referred to: 


Attorney-General for Ceylon v: A, D? Sila, 
(1953) A.C. 461. - 


Appeal under clause 15 of the Letters 
Patent and section 96 of the Civil Pro- 





7 * OSA No, 29 of 1965. 
27th March, 1973. 
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cedure Code, from the Judgment and 
Decree of the Honourable Mr. Justice 
Sadasivam dated 4th September, 1964 
and made in the exercise of the Ordinary 
Original Civil Jurisdiction of this Court 
in C.S. No. 52 of 1958. `° 


D: Trilokchand Chopda, for -Appellant. 


R. G. Rajan and D.V. Sivagnanam, tor 
Respondents. 


The Judgment of the Court was delivered 
by 

Venkataraman, J.—The plaintiffs whose 
suit has been dismissed by Sadasivam, J., 
on the Original Side, are the appellants 
before us. They imported 1cọ cases of 
Electric Bulbs from abroad by a steamer 
which arrived at the Madras Port on 13th 
January, 1957. They did not file any 
“import application’ before the Port 
Trust as contemplated under Instruction 
7 of the Madras Port Trust Manual, for 
clearing the goods. They filed a bill of 
entry (Exhibit P-6) on 1gth March, 
1957 before the customs - authorities. 
The bill of entry was returned for answer- 
ing certain queries and it was re-presented 
on 31st July, 1957. It was again ‘retur- 
ned but it was not re-presented. 


a. In the meantime, since no one had 
taken any steps to clear the goods from 
the Port Trust within two months of the 
arrival, the Port Trust began to exercise 
its power of sale under section 56 of the 
Madras Port Trust Act to realise the dues 
to the Port Trust. Section 56 says: 


“Tt shall be competent for the Board, 
at the expiry of two months from the 
time when any goods have passed into 
its custody, or in the case of perishable 
goods at the expiry of such shorter 
period not being less than 24 hours as 
the Board shall think fit, to sell by 
public auction so much as may be 
necessary of such goods, (a) if any 
rates payable to the Board in respect 
of such goods have not been paid..” 


The dues to the Port Trust amounted to 
Rs. 3476-25 and in addition to this 
amount, the Port Trust had to pay cus- 
toms -duty on the goods, for, otherwise, 
under section 88 of the Sea Customs Act, 
1878, which was in force, the goods 
could not be ‘removed from ‘the Port 
Trust premises by the purchaser thereof 
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at any auction which might be held by 
the Port Trust. This is the crucial ques- 
tion in the case and we shall deal with 
it in greater detail in due course. 


g. Accordingly the Port Trust made an 
application to the Collector of Customs 
to determine the amount of customs duty 
payable. They were informed that the 
customs duty was Rs. 60,000. The sale 
was held by public auction on 24th 
October, 1957 for realising not merely 
the sum of Rs. 3,476-25, but also the 
amount of Rs. €0,000. It was felt neces- 
sary to sell all the 100 cases for this 
purpose. Actually the sale fetched only 
a sum Of Rs. 80,000. After appropria- 
ting the sums of Rs. 60,000 due to the 
Collector of Customs and Rs. 3,4.76-25 to 
the Port Trust, the balance or a substan- 
tial portion thereof was paid to the 
plaintiffs in due course. 


. The plaintiffs filed the suit claiming 

amages of Rs. 1,50,000 contending that 
the said ‘sale was illegal and that they 
‘had been damnified, because the goods, 
ifsold in open market, would have fetched 
‘much more. 


‘gs. The learned Judge held that the sale 
was valid, that the plaintiffs were : not 
entitled to any damages and that, if they 
were to be held entitled to any damages, 
the quantum could only be Rs. 20,000. 
Aggrieved by this judgment the plaintiffs 
have preferred this appeal. 


6. The two main points which Mr. 
Trilokchand Chopda, the learned 
Counsel for the appellants, has urged 
before us are these. The first is that the 
‘Port Trust could not sell the goods for 
paying off the customs duty. It had 
authority only to sell such portion of the 
goods as was necessiry for recovering 
the dues of the Port Trust itself. That 
was Only a sum of Rs. 3,476-25 and the 
gale of a few cases would have been suff- 
cient for the purpose. Secondly, even 
assuming that the Port Trust could sell 
anything more for realising the sum of 
Rs. 3,476-25 and also the sum of 
Rs. 60,000 the notices prescribed under 
the Port Trust Act had not been issued 
and therefore the sale was vitiated. 


7. A third minor point was advanced, 
namely,that it was only on 24th October, 
1957, that intimation was given to the 
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Port Trust that the customs duty had 
been fixed at Rs. 60,000 and that, accord- 
ing to the learned Counsel, a further 
notice should have been given to the 
plaintiff from that moment giving him 
ten days’ time to pay the amount. 


8. In our opinion, none of these con- 
tentions is valid. We shall deal with them 
seriatim. On the first point it is neces- 
sary to refer to the relevant provisions 
of the Madras Port Trust Act and, to 
some extent, to the provisions of the 
Sea Customs Act, 1878. Section 51 of the 
Madras Port Trust Act gives a lien to 
the Port Trust in respect of the amounts 
due to it under the Act. 


g- Section 52 is important and says: | 


“Such lien shall have priority over all 
other liens and claims, except for 
general average and for theship-owner’s 
lien upon the said goods for freight and 
other charges where such lien exists 
and has been preserved in the manner 
provided in section 53, and for primage 
and for money payable to the Govern- 
ment.” 


It will be noted that the customs duty 
payable under the provisions of sections 20 
and 87 of the Sea Customs Act, 1878, is 
money payable to the Government and 
that will have priority over the -lien of 
the Port Trust. 


10. Then follows section 58 the relevant 
portion of which we have already quoted. 
Then comes section 5g which is very 
important and says: 


(1) The proceeds of ey 
section 56 or section 58-A s 
as follows: 


sale under 
all be applied 


(a) in payment of the expenses of the 


C; 


(b) in payment, according to their 
respective priorities, of the liens and 
claims excepted in section 52 from the 
priority of the lien of the Board; 


(c) in payment of the rates and expenses 
of landing, removing, storing or warc- 
housing the same, and of all other charges 
due to the Board is respect thereof. 

(2) The surplus, if any, shall be paid to 
the importer, owner or consignee of the 
goods, or to his agents, on his applying 
for the same:........ 


I i 


xx. Section 20 of the Sea Customs Act 


enacts that customs duty shall be levied - 


at the rates prescribed. Section 85 
enables the Collector of Customs to permit 
the steamer agent to discharge the cargo 
at the Port Trust. Then there comes this 
Provision : 


A public body or company at whose 
landing place or wharf any goods are 
discharged under clause (5) of this 
section shall not permit the same to be 
removed without an order in writing 
from the Customs Collector. 


Section 86 requires the owner of the 
goods to file the bill of entry in order 
to enable the Collector of Customs to 
determine the amount of duty payable. 
Section 87 speaks of the assessment of the 
duty by the Customs Collector and 
says: - a j 


On the delivery of such bill the duty 
(if any) leviable on such goods shall þe 
- assessed, and the owner of such goods 
may then proceed to clear the same for 
home consumption, or warehouse them, 
.subject to the provisions hereinafter 
contained. 


Section 88 enables the Collector of Gus- 
toms to sell the goods if the goods are 
not entered and cleared for home consump- 
tion or warehoused within four months 
from the date of entry of the vessel. 


īa. It is clear from the provisions of the 
Sea Customs Act which we have quoted 
above that, once the duty is ascertained, 
the owner of the goods has to pay it. In 
this case the duty was ascertained to be 
Rs. 60,000 and that was intimated to the 
Port Trust on 24th October, 1957 before 
the sale took place. But even before 
that, well in advance, the Port Trust had 
made an application to the Collector 
of Customs to make the assessment and 
intimation thereof was given to the 
plaintiff’s clearing agent, A.V. Kanniah 
Naidu. We shall refer to the exhibits 
dearth Section 52 of the Port 

rust Act gives priority to the Collector 
of Customs in respect of customs duty, 
even Over the dues payable to the Port 
Trust for which it has got-alien. Section 
56 permits the Port Trust to sell such 
Salita of the goods as may be necessary. 
ection 5g says that the proceeds of such 
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sale.shall first be utilised for payment 
of the expenses of the sale, then for the 
payment of the customs duty and only 
thereafter the Port Trust can take its 
own dues. The purchaser of the goods 
at the public auction which might be 
held by the Port Trust must surely be 
permitted to remove the goods. Other- 
wise nobody would be willing to purchase 
the goods. The last portion of section 85 
of the Sea Customs Act which we have 
quoted shows that the goods cannot be 
removed without an order in writing 
from the Customs Collector, and the 
Customs Collector will permit the removal 
only if the customs duty has been paid. 
That this is the procedure in actual 
practice, apart from what appears from 
the statutory provisions quoted above, is 
clear from the evidence of D.W. 1, the 
Docks Manager in the Port Trust, as also 
from Exhibit D-24, the Madras Port 


' Trust Manual. Though there is no 


provision in the Madras Port Trust Act 
that the Port Trust can sell a portion 
necessary for realising its dues as well as 
customs duty, it is necessarily implied in 
the provisions which we have quoted 
that the Port Trusthas such a power. 
The provisions which we have quoted 
above clearly show that the Port 'Trust 
can sell the goods necessary to realise not 
merely the dues payable to the Port 
Trust but also the customs duty, and 
that out of the proceeds of such sale 
the customs duty has to be paid first 
and only thereafter the dues of the Port 
Trust can be realised. As we have 
already pointed out, it is only after 
the payment of the customs duty the 
goods will be released by the customs 
authorities and the purchaser can take 
delivery thereof. If it were not permis- 
sible to include the customs duty in 
estimating the goods to be sold under 
section 56, there would be a stalemate and 
there would be no means at all of the 
Port Trust realising its due. The power 
of sale of the Port Trust will become 
illusory unless the Port Trust has power 
to do every thing incidentally n 

for carrying Out this power of sale under 
section 56 of the Act, and the one thing 
Incidentally necessary was the sale of 
the goods for the purpose of paying the 
customs dues as well without payment - 
of which. the purpose of the sale would. 

be frustrated, ` 


a 
. 
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xg. Thus, the provisions of the Madras 
Port Trust Act read with the last portion 
of section 85 of the Sea Customs 
Act clearly show: that the Port Trust 
has power to sell such goods ag are 
necessary to, realise the amount due to 
it and also the customs duty. We may 
add that this position is reinforced by 
the circumstance that there is no cor- 
responding provision in section 88 of the 
Sea Customs Act enabling the Port Trust 
to apply to the Customs Collector for 

ayment Of the, amount due to the Port 
Trust i in case the sale is to be beld by the 
Collector of Customs under section 8, 
for realization of the customs duty. 


14. The learned Counsel for the appel- 
lant who argued the appeal with great 
ability and put-forth all possible con- 
tentions, advanced a very ingenious argu- 
ment that even that the Port 
Trust had a power of sale, it did not have 
the power to sell all the 100 cases. The 
argument can be illustrated thus: ‘There 
were 100 cases in this case. Assume for 


the hein that the sum of Rs. 80,000 ` 


the public auction sale fetched was 
a fair -price ; that is tO say, One case 
would ‘fetch Rs. 800. The Port Trust 
was entitled to realise only Rs. 3,476-25 
for itself. It would have been sufficient 
to sell 20 cases to realise the said sum 
of Rs. 3,476-25 and also the proportionate 
duty of Rs. 12,000 on the 29 cases. The 
argument of the learned Counsel is that 
it would have been sufficient for the Port 


Trust to sell 20 cases to realise its dues ` 


and the proportionate customs duty 


thereon and also enable the purchaser to ' 
clear the 20 cases. The substance of ' 


argument is that it was not permissible 
to sell anything more than 20 cases. 


15. This argument is untenable. It 
assumes -that the Collector of Customs 
should be prepared, and would be 
prepared, to release those 20 cases alone 
On payment of an: assumed proportionate 
customs duty in respect thereof. There 
is, however, no provision in the Sea 
Customs Act or in the Port Trust Act 
entitling the: importer to pay such pro. 
ortionate customs duty on part of the 
and get his permission to release 







ws 


But, so long as they 
did not approach the Collector of Gustoms 
and get any such permission, the only 
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duty payable was the consolidated duty : 
of Rs. 60,000.0n the, entire consignment 
of 100 cases, and, hence, the Port Trust 
was entitled to sell such goods as, in its 
Opinion, w 8 neces to realise the sum 
of Rs. 3,4.76-25 and the sum of Rs. 60,000. 


16. The next contention of the learned 
Counsel for the appellants is that section 
56, Port Trust Act, permits the Port Trust 
to sell so much of the goods as may be 
necessary, but not the entirety of the 
goods. The learned Counsel says that 
the provisions of the Madras Port Trust 
Act are, in this respect, different from 
the provisions Of section 64 of the Bombay | 
Port Trust Act, 1879, or section 118 of 
the Calcutta Port Trust Act, 1886, ` 
which permit the Bombay Port. Trust.. 
or the Calcutta Port Trust, as the, case | 
may be, to sell such gocds or so much as., 
would be necessary tO satisfy the amount . 
directed to be paid out of the proceeds 
of such sale. ` The learned Counsel sub- 
mits that the Bombay and Calcutta Acts 
permit .sale of the whole or a part of 
the goods and that thé Madras Act per- 
mits Only the sale of partof the gocds, and 
not of the whole. This argument, again, 
cannot be accepted, because, the words 
uscd in the Madras Port Trust Act! 
(section 56) “to sell by public auction!- 
so much as may be necessary of such! 
goods” are themselves sufficient to clothe! - 
the Port Trust with authority to sell the; 

whole of the goods, if it thought it neces- x 
sary for realizing the sum of Rs. 3:4.76-25 
and the amount of Rs. 60,000. It should’- 
be noted that no plea has been taken in 
the plaint, though-it contains several 
grounds of attack of the sale that thé Port 
Trust was depen mala fides in-selling the | 
109 cases and that it bona fide-knew that a 


` sale of less was sufficient, for example that 


it might have been sufficient to sell 80 of 
the 100 Gases to realise the said sum , of 
Rs. 3,476-25-and the sum of Rs. 60,000. 
When the Port Trust put-up for sale the 
100 cases, it was not likely to know what°' 
amount they would. fetch if ‘sold: and‘ 
we have no doubt that the Port Trust’ 
bona fide thought that it would be necessary, 
to sell all the 100 cases in one lot. 


17. The first main contention of the 
learned Counsel that the Port Trust had 
no power to sell the 100 cases fails. i 


18. The .second contention is that no 
valid notice, as contemplated by sections - 
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57 and 58 of the Port Trust Act, had been 
issued. Before dealing with this con- 
tention, reference may be made to a few 
exhibits. In Exhibit D-r, dated 16th 
March, 1957. Binny and Company, the 
steamer agents, informed the Port Trust 
that this particular consignment of 100 
cases might be delivered to A. V. Kanniah 
Naidu. In Exhibit D-4 dated 14th 
July, 1957 the Port Trust addressed the 
following communication to the steamer 
agent, Binny and Company. 


“I have the honour to inform you 

that application is being made to the 

Collector of Customs for the clearance 

of the goods noted overleaf for sale 
. under section 56 of the Madras Port 
' Trust Act, II of r905”, 


This mentioned 99 cases. Thereupon, 
Binny and Company wrote Exhibit D-5 
dated 17th July, 1957 to A. V. Kanniah 
Naidu as follows and sent a copy thereof 
to the Port Trust: Ee. 


“We have now been advised by the 
Traffic Manager, Madras Port Trust, 
that application is being made to the 
‘Collector of Customs for the clearance 
of the above cases for sale under 
section 56 of the Madras Port Trust 
Act, IT of 1905. 7 


We suggest that, if you intend clearing 
the cases you request the ‘Traffic 
Manager, Madras Port Trust, to with- 
hold them from sale. Kindly note 
that neither the carrier, nor ourselves 

" as agent will accept any responsibility 
in the event:of this cargo being sold 
‘in public auction by the Madras 
Port Trust”. , 


The Madras Port, Trust in Exhibit P- 
dated gth August, 1957 wrote to Kanniah 
Naidu as follows: 


“ I have the honour to inform you, as 
required under section 58 of the 
Madras Port Trust Act, IT.of 1905, that 
the goods shown on the reverse, . will 
be sold by auction, if the Port Trust 
charges recoverahle thereon have not 
been paid and the goods not cleared 


within 10 days from the date of this _ 


notice’’, 


7 


* 
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Thereupon A. V. Kanniah Naidu gave 
the following reply (Exhibit P-8) dated 
17th August, 1957 to the Port Trust. 


“The above consignment will be 
passed within one month. Duty and 
harbour dues etc., will be paid and 
goods cleared. As such it is requested 
that the auction sale may kindly bė 
cancelled”, i 


19. It appears that the Port Trust was 
however, anxious to proceed with the 
sale, if the Customs authorities would give 
clearance. “The sale was originally fixed 
on 29th August, 1957, but the Customs 
did not give clearance and so’ the ‘sale 
was postponed to 24th October, 
In Exhibit P-9 dated goth August, 
the Port Trust wrote to the 
agent as follows:— 


1957. 
1957 
steamer 


“I have the honour to inform you 
-that application is being made to the 
Collector of Customs for the clearance 
` of the goods noted overleaf for gale’ 
under section 56 of the Madras Port 
Trust Act, II of 1905”. 


This was in respect of one case. 


20. Exhibit D-15 is a communication 
dated 14th October, 1957-by Binny and 
Company to A. V. Kanniah Naidu.. 
It is important and - says: - 


“ We have been advised by the ‘Traffic 
- Manager, Madras Port rust, that 
the above eases will be sold in 
public auction’ to be ‘held on 24th 
October, 1957 at the Trust premises: 


We suggest that, if you intend clearing 
' the cases, you request the Traffic 
Manager, Madras Port Trust, ` to 
withhold them from sale, Kindly 
note that neither the carrier nor 

. Ourselves as agents will accept any 
responsibility in the event of this 
cargo being sold in public auction 
by the Madras Port Trust”, 


a1. There was’ thus, factual notice by 
Binny and Company to A. V. Kanniah 
Naidu that the goods would be sold on 
24th October, 1957 at the premises of the 
Port Trust. Exhibit P-7 also gives a clear 
notice saying that the auction would 


46 


be held at 2 p.m. on 24th October, 1957, 
at the Port Trust premises, and this 
item finds place as item 109 at page 14 
of the Gazette notification. 


aa. Exhibit P-22 is a communication 
dated 25th October, 1957 from the 
plaintiffs to the Madras Port Trust. 
It shows that the plaintiff was aware of 
the sale which took place on 24th October, 
1957 and requested the Port Trust to 
stop the delivery. The first plaintiff 
died and his brother gave evidence. 
His evidence shows that the first plaintiff 
told A. V. Kanniah Naidu that the Port 
Trust were going to auction the goods and 
asked him to write a letter to the Harbour 
authorities stating that they would pay 
the money and take delivery of the goods 
and requesting them not to proceed 
with the sale. It is amply clear from the 
evidence, oral and documentary that 
factually A. V. Kanniah Naidu and the 
first plaintiff had notice that the goods 
would be auctioned at 2 P.M. On 24th 
October, 1957. A. V. Kanniah Naidu 
himself did not go into the witness box 
to deny the same. 


23. This being the factual position, the 
question of notice in law recedes into the 
background. Actually, there is no sub- 
stance in the contention that the notice, 
Exhibit D-4 dated 12th July, 1957 
was insufficient. The argument of the 
learned Counsel is that Exhibit D-4 did 
not specify the amount due to the Port 
Trust, but that is really immaterial. 
The plaintiffs or Kanniah Naidu could 
have easily ascertained the amount due 
to the Port Trust by asking them. 
Section 57 of the Port Trust Act says 
that before making such sale ten days’ 
notice of the same shall be given by publi- 
cation thereof in the Official Gazette. 
Section 58 says: ~“ 


“Tf the address of the owner of the 
goods has been stated on the manifest 
of the cargo or in any of the docu- 
ments which have come into the hands 
of the Board, or is otherwise known, 
notice shall also be given to the owner 
of the goods by letter delivered at such 
address or sent by post”, 


Now it is clear that, apart from the 
name of A. V. Kanniah Naidu the name 
of the first plaintiff was not made known 
to the Port Trust or stated in any of the 
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documents which came into the -hands 
of the Port Trust. So far as A. V. 
Kanniah Naidu was concerned, the 
Port Trust gave the notice, Exhibit 
P-7 dated gth .August, 1957. Further 
the steamer agent gave the notice, 
Exhibit D-15, to Kanniah Naidu. 
Kanniah Naidu himself wrote a letter 
Exhibit P-8 to the Port Trust, which 
clearly shows that he knew that the 
goods would be sold by public auction 
if the dues to the Port Trust were not 
paid, and he offered to pay the same 
within one month. However, he 
did not keep bis promise. It is, 
therefore, clear that there was suf- 
cient, and, in fact, legal compliance 
with the provisions of the statute and 
the sale cannot be held to be invalid 
at law. Though it is not necessary 
for our purpose to find out why the 
plaintiffs did not clear the goods 
by paying the harbour dues and the 
customs duty, it is not improbable 
that they did not have the money. 
The learned Judge has referred to 
this aspect and observed that no 
positive evidence was forthcoming on 
the side of the plaintiffs that they had 
the money ready to pay the customs 
duty of Rs. 60,000. 


a4. The last point that remains.is that 
the intimation of the customs duty having 
been fixed at Rs. 60,000 was given to the 
Port Trust only on 24th October, 1957 
and that a further notice should have 
been given to the plaintiffs giving them 
ten days’ time. We do not agree. 
Exhibit P-7 itself clearly put the plaintiffs 
and A. V. Kanniah Naidu on guard 
that, if they did not pay the harbour 
dues and the customs duty, the goods 
would be brought to sale. It was upto 
the plaintiffs and A. V. Kanniah Naidu 
to thank themselves if they did not 
ascertain the customs duty from the Gus- 
toms Authorities and did not pay it 
within time. 

a5. The learned Counsel for the appel- 
lant cited the decision of the Privy 
Council in Attorney-General for Ceylon v. 
A. D’Siloat, We do not think that 
the case has any relevancy at all. In 
that case the Principal Collector of 
Customs sold some properties on the 
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ground that he was empowered to 
collect the amount due to the Customs. 
Actually it was property belonging to the 
Crown and no amount was legally pay- 
able from the Crown to itself. That was 
the basis of the decision and it is not 
applicable to the facts of this case, where 
customs duty was payable by the plain- 
tiffs to the Customs. 


26. In the result the appeal is dismissed 
with half costs. 


S.J. 
IN THE-HIGH COURT OF 


CATURE AT MADRAS 

(Special Original Jurisdiction.) 
PRESENT.—V, Ramaswami, F- _ 
B. M. Kuppuswami Mudaliar, Part- 
ner, Venus Talkies, Korukkupet, 


Kancheepuram Taluk, Chingleput 
District ' Pettttoner* 


t 


Appeal dismissed: 
JUDI- 





0 


The Collector of Chingleput, Kanchee- 
puram and others . ‘Respandents, 


Tamil Nadu Ginemas (Regulation Rules as 
amended in 1968), . rule 103 (2) (tt)— 
Scope—Travelling Cinema—Location—.Gran} 
of no objection ceritficate—Proximity of 
burning and burial graund—Not a fire 
hazard—No violation of rule 103 (2) (iit) 
—Constttution of India (1950), Article 226, 


The object of Rule 103 (2) (i) of the 
Tamil Nadu Cinemas (Regulation) Rules 
is tO prevent any fire hazard and the Rule 
should be interpreted with reference to 
this object. The emphasis is on the use 
of fire for ignition, processing etc., and 
sparks escaping through chimneys or any 
Other outlet. It is not every site where 
- fire is used for ignition that is prohibited 
under the Rule. A burning ground is 
not covered by this Rule.: 

[Para 2.] 


Petition under Article 226 of the Consti- 
tution of India, praying that in the 
circumstances stated therein, and in the 
affidavit filed therewith the High Court 





* W,P, No, 2571 of 1973, 17th April, 1973, 


will be pleased to issue a writ of certio- 
rari calling for the records relating to 
the order of the second respondent herein, 
dated 22nd March, 1973 and made in 
B. R. Rt. No. 1413 (L), confirming the 
Order of the first respondent herein, 
dated roth January, 1973 and made in 
D. Dis. No. 7814/M/72, and quash the 


order. 
P. Chidambaram, for Petitioner. 
The Court made the following 


Orver.—This is a writ petition praying 
for the issue of a writ of certiorari or 
any Other appropriate order, calling for 
the records relating to the order of the 
second respondent dated 22nd March, 
1973 made in B.P.Rt. No. 1413 (L), 
confirming the order of the first res- 
pondent, viz., the Collector of Chingle- 
put, dated roth January, 1973 and 
quash the same. i 


a. Under the impugned order, the 
Board of Revenue confirmed the grant of 
nO-Objection-certificate to the third res- 
pondent for locating a touring cinema, 
in the site chosen by the third respon- 
dent. , The no-objection-certificate was 
granted originally hy the. Collector on 
14th August, 1972. There was an appeal 
against that order to the Board of 
Revenue. By order dated 21st October, 
1972, while holding that the, touring 
cinema was not within the prohibited 
distance of one mile from the peti- 
tioner’s permanent theatre, the Board 
set‘aside the order of. the Collector and 
remanded the matter for a fresh disposal 
after considering the objections of the 
petitioner in regard to the adequacy, 
Even after remand, the first respondent 
came to the conclusion that the popula- 
tion in that area and the other cir- 
cumstances justified another touring 
cinema and accordingly granted the 
no-objection-certificate again. 'The peti- 
tioner again put forward an appeal to 
the Board of Revenue. The Board, by 
its order dated 22nd March, 1973, has 
confirmed the grant of no-objection- 
certificate to the third respondent. In 
this writ petition, the learned Counsel 
for the petitioner contended that the 
grant of a no-objection-certificate to the 
third respondent would violate rule 
103 (2) (iii) of the Tamil Nadu Cinemas 


f 
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(Regulation) Rules, as amended by 
G.O. Ms. No. 3218, Home, dated 30th 
October, 1968. That rule reads as 
follows: 


“When the building in which the 
, "travelling cinema is located is that- 
‘ched ‘with inflammable materials, 
there shall be a minimum distance. of 


(i) * * X * 
(ii) * * * * 
{ü O. 201 kilometre from a 


temple or maidan where fire-works are 

displayed on festivals and ‘special 

occasions or factories, workshops, mills 

- etc. where fire is used for ignition, pro- 

cessing etc. and sparks escape through 
chimney or any other outlet”. 


The contention of the learned Counsel 
for the petitioner is that there is a burial 
ground within the distante referred to 
in this rule, where burning of corpses 
also is done. On this ground, it was 
contended that the no-objection-certifi- 
cate could not be issued. The object 
of the rule, in my view, is tO prevent 







ference to this object. The emphasis 
on the use of fire for ignition, processing 
etc., and spark escaping through chimneys 
or any other outlet. The use of the 
conjunction ‘and’. is significant. 
not every site where fire is used for 
ignation that is prohibited under the 
Rule. For that matter, even in houses 
fire is used for various purposes. Read- 
ing this condition of spark escaping 
through chimneys along with the speci- 
fied sites and factories: referred to earlier, 
Tam of the view that a burning ground is 
not covered under the provisions of this 
rule. It is also seen that the Collector 
has found that the burial ground is far 
away in the middle of the river course, at 
least seven feet below the proposed site 
that there is a flood bank. in between and 
that it is only very occasionally used for 
burning, The Board and the Collector 
considered that the burial or burning 
ground does not pose any fire hazard to 
the proposed tourning cinema. I am, 
therefore, unable to accept the conten- 
tion of the learned Counsel for the peti- 
tioner that there is a violation of rule 
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103 (2) (iii) of the Cinema (Regulation) 
Rules. 


g. Itwas next contended by the learned 
Counsel that in spite of the Board 
directing the Collector to consider the 
need of the area for an additional touring 
cinema, the Collector had not given due 
weight to the fact that the petitioner was 
j sufficient income from 
permanent theatre. After the 
remand, the Collector had found that for 
fairly a large distance of 15 kilometres in 
length and 6 kilometres in width, con- 
taining a population of 23,000 there is only 
the petitioner’s permanent theatre and 
that there was enough justification for 
an additional touring cinema. That the 
petitioner was not getting sufficient income 
even assuming it'to be true, may be for 
various reasons and not necessarily due 
to scarcity of cinema-going public in 
that area. The Collector had considered 
this point also and come to the conclusion 
that an additional theatre is not an 
extravagance. The Board had also 
considered this question and come to 
the conclusion that there was need for 
an additional theatre and confirmed the 
finding of the Collector. I do not find 
any ground to interfere with this finding 
of the Board. l 
4. Itwas then contended by the learned 
Counsel for the petitioner that the 
distance between his theatre and the 
proposed touring cinema is less than one 
mile and that violates rule 14 (2) of the 
Cinemas (Regulation) Rules. Before the 
order of remand, on the reports of the 
Tahsildar, the Collector found that the 
distance was more than one mile. 
That finding was confirmed by’ the 
Board in its remand ‘order dated a2ist 
October, 1972. After the remand, the 
petitioner did not challenge before the 
Collector that the distance between the 
permanent theatre and the proposed 
tourning cinema was less than one mile 
and therefore the Collector had not 
considered that point. It is represented 
by the learned Counsel for peti- 
tioner that even after the remand, the 
Collector measured and since he had 
satisfied himself that it was more than 
one mile, he did not press that point 
before him. In the- appeal before the 
Board, the petitioner again ‘contended 
that the distance between the perma- 
nent theatre and the touring cinema is 
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less than one mile. The Board noted 
that the Tahsildar’s report was that the 
distance was more than one mile and 108 
feet and that the Collector had also 
measured the distance and it was found 
to be r mile 108 feet. The Board further 
observed that it had already accepted 
the finding that the distance is beyond 
one mile and that it was therefore not 
open to the appellant to canvass this 
ground. The petitioner had not chal- 
lenged the finding of the Collector after 
the remand. Therefore, the order of 
the Collector which was the subject- 
matter of an appeal before the Board, 
could not be challenged on the ground 
that the distance measured less than 
one mile, Further, as noted in the order 
of the Board itself, the distance could not 
be measured in the way in which the 
petitioner, wanted the distance to be 
measured, because there is no such 
pathway along that distance. In any 
case, this being purely a finding of fact, I 
am not able to interfere with the finding 
in proceedings under Article 226 of the 
Constitution. 7 

5. No other point has been urged in 
this writ petition. This writ petition 
fails and it is dismissed. 
P.S.P, Petition dismissed, 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


‘Present.—M. M. Ismail, F. 
Solomon and others 

y ' 
Muthiah and others .. ` Respondents, 


Indian Succession Act (XXXIX of 1925), 
section 29 (2) (1)—Intestate Succession— 
Suit for parittion—Plaintiffs claim to be 
governed by the Travancore Christian Succes- 
ston Regulation II of 1092—Whether cor- 
reci—Existing custom or law—Whether can 
exclude applicability of Part V of Act XXXIX 
of 1925—Interpretation of statutes. 

The language of section 29 (2) of the 
Indian Succession Act, 1925 is incapable 
of being interpreted as saving: the existing 
custom or law relating to intestate suc. 
cession and the exclusion of the appli. 


Appellanis* 





* S.A. No, 1483 of 1962. 
4th November, 1970, 
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cability of Part V can be achieved only 

by a specific provision in that behalf 

contained’ in any other enactment. 
[Para, 12,] 


Courts are not at liberty to find an 
assumed intention which was not expres- 
sed in the statute itself. It is because of 
the intention not to interfere with the per- 
sonal law of certain communities, that sub- 
section (1) of section 29 of Act (XXXIX 
of 1925) was enacted. The language of 
section 29 (2) is clear that except to the 
extent indicated in sub-section (1) and 
any Other exclusion specifically pro- 
vided for by any other law in force, the 
provisions contained in Part V were 
meant to be of universal application. 


[Para 14] 


By virtue of section 6 of the Central Act 
III of 1951, the Travancore ‘Christian 
Succession Regulation II of 1092 stood 


repealed with effect from rst April, 
1961, [Para, 16.] 
Cases referred to : ! 


Kurian Augusty v. Devassy Aley, A.LR. 
19537 T.C. 1; Nabujan v. Paushimoni, 54 
W.R. 2 D.R. 14; Prem Chand v, 
Lilawati, A.T.R. 1956 Him.P. 17; De 
Souza V. The Secretary of State for India-in- 
Council, (1874) 12 Beng.L.R. 423; Dagree 
v. Pacotit San Fao, (1895) I.L.R. 19 Bom. 
783; Napen Bala Debi v. Siti Kanta 
Banerjee, (1911) 15 Cal.W.N: 158; A. M. 
J. Mohd. Kasim v. ‘Assistant Collector, 
Ceniral Excise, (1961) 2 M.L.J. 382 : 
(1961) M.L.J. (Crl.) 633: A.I.R.” 1962 
Mad. 385. . : 


Appeal against the Decree of the District 
Court, ‘Kanyakumari at Nagercoil in 
Appeal Suit No. go of 1961, preferred 
against the Decree of the Court of the 
Subordinate Judge of Nagercoil in 
Original Suit No. 2 of 1961. ! 


Syanalam, for ‘Appella it. 


T. R. Srinivasan, for Respondent. ds 
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Isaac Pakianathan Swaminathan : Muthammal 
! (gth defendant) 
5 
| | ae ern Saeen . 
- Muthiah Anantham Subbiah Nallathambi se ness 
(1st plaintiff) (2nd plaintiff) (grd plaintiff) Masilamani 
i y Isravel l 
. (4th plaintiff) 
Packiam 
(5th plaintiff). 
The Court made the following defendant was impleaded on the ground 


Orver.—The genealogical tree given 
above shows the relationship of the 
parties to Swaminathan. Admittrdly, the 
parties are Syrian Christians who lived 
in that part of the former Travancore 
State which now forms part of the State 
of Tamil Nadu, after the reorganisation 
of the States. The said Swaminathan 
died issueless On 29th: May, 1960, sur- 
vived by his widow Muthammal. 
Muthammal is said to have executed two 
settlement decds in favour of the appel- 
lants herein, who figured as defendants 1 
to 6 in the trial Court, marked as Exhi- 
pits B-1 and-B-2. She died on 16th Sep- 
tember, 1960. The plaintiffs who are the 
children anq: grandchildren of Isaac, 
prother.of Swaminathan, instituted O.S. 
No, 2 of 1961 on the file of the Court of 
the Subordinate Judge of Nagercoil for 
partition and possession of their half share 
in ‘A’? and ‘B’ Schedule properties and 
monies, contending that Swaminathan 
was governed by the Travancore Chris- 
tian Succession Regulation IT of 1092 
and according to the provisions contained 
in that Regulation, on the death of 
Swaminathan, the widow Muthammal 
got only a life interest and on her death 
the properties belonged absolutely to 
the plaintiffs as children and grand- 
children of Isaac, and Pakianathan the 
gth defendant in the suit and the other 
brother of Swaminathan, in equal 
shares and the settlement deeds in favour 
of, the appellants herein were invalid. 
The 7th defendant was impleaded on the 
ground that a certain hypothecation 
amount was due from him and the 8th 


‘hum. 


that certain mortgage, purakkadam and 
hypothecation amount was due from 
The case of the appellants herein 
was that ‘A’ Schedule properties are the 
properties of Swaminathan, while ‘B’ 
Schedule properties did not. belong to 
Swaminathan, but belonged to Mutham- 
mal. They also denied that Isaac and 
oth defendant were brothers of Swami- 
nathan. ‘Their further case was that 
the settlement deeds were valid and 
Swaminathan was not governed by the 
Travancore Christian Succession Regu- 
lation II of 1092, but was governed by 
the Indian Succession Act, and therefore 
there being no-lineal descendant of 
Swaminathan; Muthammal was entitled 
to the entirety of the properties and 
consequently the settlement deeds were 
valid. The 7th defendant contended 
that he paid Rs. 1,000 to Swaminathan 
on 17th May, 1960, in respect of the 
‘B’ Schedule item 1, that Swaminathan 
passed a receipt and the said receipt was 
missing, that before executing a release 
deed, as promiscd, Swaminathan died on 
agth May, 1960, and that therefore 
nothing was due from him under the 
hypothecation bond. The case of the 
8th defendant was that the mortgage and 

urakkadam deeds were in the name of 

uthammal and only the hypothecation 
deed was in the name -of Swaminathan, 
that the hypothecatign amount was paid 
to Swaminathan on 25th May, 1960, 
that before executing a registered release 
deed, as promised, Swaminathan died 
all on a sudden on 29th May, 1960, and 
that therefore nothing was due on the 
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hypothecation bond. As regards the 
mortgage and purakkadam deeds in 
favour of Muthammal, his case was that 
he had no objection to pay the amount to 
the rightful claimant. The gth defen- 
dant supported the case of the plaintiffs. 


' 


a. On these pleadings of the parties, 
the learned Subordinate Judge framed 
the necessary issues and by his judgment 
and decree dated 29th July, 1961, he 
came to the conclusion that Isaac and 
gth defendant were brothers of Swami- 
nathan, that it was the Travancore 
Christian Regulation II of ` 1092 
that applic! to the parties that the 
hypothecation amounts were due by 
defendants 7 and 8 and those amounts 
under Exhibits B-3 and B-5 are the 
properties of Swaminathan and that the 
amounts due under Exhibits B-4 and 
B-6 did not belong to Swaminathan, 
but belonged to Muthammal, and that 
since’ under the Travancore Succession 
Regulation II of 1092, Muthammal 
had only a life interest, the settlement 
deeds were not valid, so far as immovable 
properties and one half of the hypothe- 
cation amounts under Exhibits B-3 and 

-5 in favour of Swaminathan were 
concerned. In the result, he passed a 
decree declaring the plaintiffs’ one half 
right in respect of ‘A’ schedule properties 
and one half of the amounts due 
under Exhibits B-3 and B-> and holding 
that the other half belonged to the gth 
defendant. As against this judgment 
and decree, the’ appellants herein pre- 
ferred an appeal to the learned District 
Judge of Kanyakumari at Nagercoil. 
The learned District Judge by his judg- 
ment and decree dated 25th June, 1962 
agreed with the learned Subordinate 
Judge on the principal question as to 
whether it was the Travancore Christian 
Succession Regulation II of 1092 that 
applied or the Indian Succession Act 
that applied to the parties and held 
that on the application of the provisions 
of the Travancore Christian Succession 
Regulation II of 1092, Muthammal did 
not have an absolute interest in the 
immovable properties inherited from her 
husband Swaminathan, but under sec- 
tion 17 of the said Regulation, she was 
entitled to an absolute right in respect 
of the movables and the debts due under 
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Exhibits B-3 and B-5 being movables, 
she was absolutely entitled to one half 
of them. Therefore, in modification of 
the decree of the learned Subordinate 
Judge, the learned District Judge granted 
a decree to the plaintiffs declaring 
their one half ‘right in respect of ‘A’ 
schedule properties and one-fourth in 
the hypothecation deeds Exhibits B-3 
and B-5, and holding that the other 
half right in ‘ A ° schedule properties 
and one-fourth right in ‘the amount 
due under ‘Exhibits B-3 and B-5 
belonged to the gth defendant- in the 
suit. The learned District Judge also 
provided that the mesne profits should 
be determined under Order 20, -rule 12, 
Code of Civil Procedure. Hence the 
present second appeal by defendants 1 
to 6 in‘the suit, © `? 


g. The principal question that arises 
in this case is, whether the parties were 
governed by the Travancore Christian 
Succession Regulation II of 1092 or 
the Indian Succession Act of 1925. 


4. Mr. Syamalam, learned Counsel ‘for 
the appellant, contended that by: virtue 
of the provisions contained in the Part B 
States (Laws) ‘Act, 1951 (Central Act 
III of 1951), which came into force’ on 
Ist April,, 1951, it was the provisions 
of the Indian Succession Act, 1925 
that applied ‘to the succession to the 
property of Swaminathan which opened 
on his death on 29th May, 1960, and 
not the provisions of the Travancore 
Christian Succession Regulation, II of 
1092. On the other hand, the Courts 
below relying on a decision of the Tra- 
vancore-Cochin High Court in Kurian 
Augusty v. Devassy Aley!, have come to 
the conclusion that notwithstanding the 
provisions contained in the Central Act 
III of 1951, succession to Swaminathan 
was governed: by the provisions con- 
ener in the Travancore Christian Suc- 
cession Regulation II of 1092 and not 
by the provisions. contained in the 
Indian Succession Act, 1925. ‘The ques- 
tion for consideration is, whether this 
view of the Courts below is correct, or 
not. 





1. AIR, 1957 T.a. 1, 
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5. It is necessary in’ this context to 
refer to the historical- background of the 
enactment ‘of the Indian Succession Act 
as well as the Travancore Christian 
Succession Regulation. The Indian Suc- 
cession Act, 1925 is “ an Act to congoli- 
date the law applicable to intestate and 
testamentary succession’. It has re- 


pealed : 


1. The Succession (Property Protec- 
tion Act XIX of 1941. 


2. The Indian Succession Act X of 
' 1865. 
. 3. The Parsi; Intestate 
.Act XXI of 1865. 


"4. The Hindu Wills Act XXI of 1970. 


. The Married Women’s Property 
Act III of 1874, ant paragraph of 
section 2. 


6. The Probate and Administration 
Act V of 1881, Act VI of 1889, Act 
II of 1890 and Act VIII of 1903. 


7. The District: Delegates Act VI 
_ of 1801. . 


Succession 


8. The Succession Certificate Act 
VII of 1899, except section 13. 


9. The Native Christian Administra- 


tion of Estates Act VII of 1901 
and 

* 10. The Devolution Act, 1920 
(XXXVII of 1920). l 

The Indian Succession Act, 1925 being 


merely ` a consolidating Act, the normal 
rule of interpretation is that its provisions 
should be.construed according to the 
state of things which existed at a time 
when it first became law, since the 
object of consolidation is to collect the 
existing statutory laws and make them 
applicable to the existing circum- 
stances. Section 2 of the Indian Succes- 
sion Act, 1865, provided : 


zs ‘Except.as provided by this Act or by 
any ‘ other law for the time being in 
force, the rules herein contained shall 

nstitute the law of British India 
applicable to all cases of intestate or 
testamentary succession.’ 
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Section 331 of that Act so far as it is 
relevant ‘provided : 


“The provisions of this Act shall not 
apply to intestate or testamentary suc- 
cession to the property of any Hindu, 
Mahomedan or Buddhist ; nor shall 
they apply to any will made, or any 
intestacy occurring, before the first 
day of January, 1866.” 


Section 29 of the Indian Succession Act 
1925, on the basis of the interpretation 
of which alone, both the Travancore- 
Cochin High Court in the case referred 
to above (Kurian Augisty v. Devassy Aley)}, 
and the Courts below in the present case, 
have come to the conclusion: 'that it is 
the Travancore Christian Succession 
Regulation II of toga’ that applied; is 
as follows : 


“9 (1): This Part shall ‘not ap pply 
to any -intestacy occurring be 
the first day of- January, 1866, or to 
the Prope of any Hindu, Muham- 
madan, B uddhist, Sikh or Jaina. 


(2) Save as provided in sub-section 
(1) or by any other law for the time 
being in force, the provisions of this 
Part shall constitute the law of India 
in all cases of intestacy,” i 


(Originally, the expression used for 
the word, ‘India’ was ‘all the 
Provinces’, which was subsequently 
changed into ‘States’ which: has 
been finally substituted by the word 
‘India’, by the provisions of the 
Central Act III of 1951.) 


Section 29 is the first section in Part V 
in the Indian Succession Act, 1925, 
which deals with intestate succession. 
A comparison of the above provisions 
in the two Acts will clearly show that sub- 
section (1) of section 29 af the Indian 
Succession Act, 1925, corresponds to 
section 331 of the Indian Succession 
Act, 1865 except to this extent, namely, 
that section 29 (1) of the 1925 Act is 
confined to cases of intestacy alone, while 
section 331 of the 1965. Act referred 
to testamentary succession also. Sub- 
section (2) of section 29 of the 1925 
Act corresponds to section 2 of the 
1865 Act except that instead of the 
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expression, “‘this Act” occurring in the 
latter, the expression, ‘“‘in sub-section 
(1)? occurs in the former. The reason 
for this difference is obvious. Sec- 
tions 2 and 931 of the 1865 Act are in 
general terms, while sections 29 (1) and 
29 (2) of the 1925 Act apply only to 
intestate succession, because the 1925 
Act makes different parts of the statute 
applicable to different circumstances and 
persons. 


6. As I have pointed out already, sec- 
tion 29 is the first section in Part V in 
the Indian Succession Act, 1925, dea- 
ling with intestate succession, Part VI 
deals with testamentary succession, 
Section 57, which is the first section in 
Part VI, provides for the application of 
certain provisions of that part, as set 
out in Schedule III to the Act to a class 
of wills. Section 58 is significant and the 
same is as follows: 


“58. (1) The provisions of this Part 
shall not apply to testamentary succes- 
‘sion to the property of any Muham- 
madan nor, save as provided by section 
57, to testamentary succession to the 
property of any Hindu, Buddhist, 
Sikh or Jain; nor shall they apply to 
any will made before the first 
day of January, 1866. 


(2) Save as provided in sub-section (1) 
or by any other law for the time being 
in force, the provisions of this Part shall 
‘constitute the law of India applicable 
to all cases of testamentary succession.” 


Thus, it will be seen that the provisions 
contained in sections 2 and 331 of the 
1865 Act have been split up and incor- 
porated in sections 29 (1) and (2) and 
57 and 58 (1) and (2) of the 1925 Act, 
in view of the structure of the Act as 
well as the repeal of the Hindu Wills 
Act XXI of 1870. 


7. It is unnecessary for me sto refer to 
the provisions of either the-+'1865 Act 
or the 1925 Act to show that the Act 
dealt with the entire case of intestate 
and testamentary succession. “On the 
other hand, the Travancore-Christian 
Succession Regulation II of 1092 was 
a Regulation “‘to consolidate and amend 
the Rules of law applicable to intestate 
succession among Indian Christians in 
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Travancore”. The objects and reasons 
of that Regulation were: 


“The law of intestate succession among 
the various sections of Indian Chris. 
tiansin Travancore is vague and unsett- 
led. The High Court have been 
complaining about the unsatisfactory 
state of the law among Christians. 
Repeated representations were made 
by Christian representatives about 
the desirability of enacting a law of 
succession, The necessity for legis- 
lation has therefore long been felt. 


The usages of the various sections of the 
Christian community do not agree 
in all respects. Separate legislation 
for the various sections of Christians 
is Neither desirable nor practicable and 
is likely to lead to much litigation and 
trouble. It is therefore thought neces- 
sary to enact a common law for all 
the various sections of Indian Christians. 


There are some Christians in the 
State who are Marumakkathayees. 
These are excluded from the operation 
of this Bill. 


The Bill is drafted on the lines of the 
Indian Succession Act with such- 
alterations as are considered neces- 
sary in the interests of the various 
sections of Indian Christians in 
Travancore’’, 


(Vide—The Regulations and Proclama- 
tions of Travancore—Published by per- 
mission of the Government of Travan- 
core, 1928 Edn , Vol. IV, page 300). 


Section 2 of this Regulation is as follows: 


“Except as provided in this Regulation, 
or by any other law for the time being 
in force, the rules herein contained shall 
constitute the law of Travancore 
applicable to all cases of intestate 
succession among the members of the 
Indian Christian community”. 


It is unnecessary to refer to the detailed 
provisions contained in this Regulation 
and it is enough to state that the pro- 
visions in this Regulation constitute a 
complete enactment dealing with cases 
of intestate succession among the members 
of the Indian Christian community of 
Travancore, as contemplated by the 
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preamble and as shown in section 2 of 
the Regulation extracted above. It will 
be immediately seen that section 2 of the 
Regulation is in pari materia with section 
2 of the Succession Act, 1865, except 
that consistent with the object of the 
Regulation, it referred to the intestate 
succession only. Consequently the pro- 
visions contained in the ‘Travancore 
Christian Succession Regulation II of 
1092 cover exactly the same field and 
deal with identical subject matter, as 
those contained in the Succession Act, 
1865, as far as intestate succession is 
concerned, and in Part V of the Indian 
Succession Act, 1925. ‘Therefore, the 
conclusion is irresistible that the Travan- 
core Christian Succession Regulation II 
of 1092 is a law corresponding to, the 
provisions contained in Part V of the 
Indian Succession Act, 1925, so far as 
Christians are concerned. 


8. It is against this background, the 
decision of the Travancore-Cochin High 
Court referred to already has to be 
examined. Before I refer to that decision 
itself, it is necessary to draw attention to 
the provisions contained in the Central 
Act III of 1951, on which reliance was 
placed before me and which was the 
subject-matter of discussion and decision 
by the Travancore-Cochin High Court. 


g. The Part B States (Laws) Act, 1951 
Central Act III of 1951) was enacted 
or the purpose of providing for the 
extension of certain laws to Part B States. 
Immediately before first November, 1956 
Part B States were: Hyderabad, Jammu 
and Kashmir, Madhya Bharat, Mysore, 
Pepsu, Rajasthan, Saurashtra and Travan- 
core-Cochin. Section 3 of this Act 
states: 


“The Acts and Ordinances specified 
in the Schedule shall be amended in 
the manner and to the extent therein 
specified, and the territorial extent of 
each of the said Acts and Ordinances 
shall, as from the appointed day and 
in so far as any of the said Acts or 
Ordinances or any of the provisions 
contained therein relates to matters 
with respect to which Parliament has 
ower to make laws, be as stated in 
the extent clause thereof as so 
amended.”’ 
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Section 6 is as follows: 


“If immediately before the appointed 
day (which was 1st April, 1951), 
there is in force in any Part B State 
any law corresponding to any of the 
Acts or Ordinances now extended to 
that State, that Jaw shall, save as 
otherwise expressly provided im this 
Act, stand repealed’. 


There are two provisos to this section and 
for the purpose of this case, it 1s unneces- 
sary to set out those provisos. The 
Schedule to this Act refers to the Indian 
Succession Act, 1925 and substitutes the 
word, “India” for the expression, “ the 
State’, wherever it occurred in the Act. 
It also introduces a defirition clause in 
section 2, that definition being, “‘India’” 
means the territory of India excluding 
the State of Jammu and Kashmir. 
The effect of section 3 read with the 
Schedule to the Act so far as it is relevant 
for the present case was to extend the 
provisions contained in the Indian 
Succession Act, 1925 to Part B State of 
Travancore-Cochin and the effect of 
section 6 was to repeal any law in force 
in the State of Travancore-Cochin 
corresponding to the Indian Succession 
Act, 1925. I have already pointed out 
that the Travancore-Christian Succes-. 
sion Regulation II of 1092 is a law cor- 
responding to Part V of the Indian 
Succession Act, 1925 and logically it will 
follow that with effect from Ist April, 
1951 the Indian Succession Act, 1925, 
including Part V thereof came into 
force in the State of Travancore-Cochin: 
and the Travancore Christian Succession 
Regulation II of 1092 stood repealed. 


1o. It is against the background of 
these statutory provisions and the prima 
facie effect thereof, the decision of the 
Travancore-Cochin High Court referred. 
to above, namely, Kurian Augusty v. 
Denasay Aley}, has to be examined. 
What the learned Judges in that case held 
was that the Travancore-Christian Suc- 
cession Regulation II of 1092 would 
come within the expression “any other 
law for the time being in force’ men- 
tioned in section 29 (2) of the Indian 
Succession Act, 1925 and therefore it 
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formed part of the Indian Succession Act 
itself and consequently it was not 
repealed by section 6 of the Central 
Act III of 1951. After extracting section 
29 (1) and (2) of the Indian Succession 
Act, 1925, the learned Judges stated: 


“According to sub-section (2), Part V 
of the Act relating to the intestate 
succession will not apply to a case 
in which there is “any other law for 
the time being in force’’, relating to 
intestate succession. It follows that 
if the Travancore Christian Succes- 
sion Act can be regarded as law in 
force relating to intestate succession 
among Christians in Travancore that 
law is saved under sub-section (2) 
of section 29, Indian Succession Act. 


Sub-section (1) of section 29 excludes 
from the operation of Part V of the 
Act cases in which intestacy occurred 
before 1st January, 1866 and intestate 
succession to the property of a Hindu, 
Mohammadan, Buddhist, Sikh or Jaina. 


Sub-section (2) excludes from the 
operation of Part V communities which 
have their own laws relating to 
intestate succession. 


{t is clear from the section that the 
Indian Succession Act was not 
intended to interfere with the personal 
law of communities which have settled 
laws of their own as regards intestate 
succession. Even if Travancore formed 
tach of the former British India, Part V, 

ndian Succession Act would not apply 
to Christians in Travancore who were 
governed by the Travancore Christian 
Succession Act’’. 


The learned Judges then referred to a 
decision of the Calcutta High Court in 
Nabujan vw. Paushimont+, and a decision of 
the Judicial Commissioner, Himachala 
Pradesh in Perm Chand v. Lilawati*, 
holding that section 29 (2) of the Indian 
Succession Act, 1926 saves the existing 
custom. Then the learned Judges’ pro- 
ceeded to consider the question whether 
with referenceto the age con- 
tained in section 29 (2) of the Indian 
Succession Act, 1925, the Travancore 
Christian Succession Regulation II of 
1092 must be deemed to have been 
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adopted by reference and after quoting 
a passage from American Jurisprudence» 
Vol. 50, page 57, stated: 


“I£ the effect of the saving clause in 
section 29 (2), Indian Succession Act 
is to adopt all laws for the time being 
in force relating to intestate succession 
as part of the Indian Succession Act 
as regards intestate succession, the 
Travancore Christian Succession Act 
should be regarded as the law relating 
to intestate succession under the Indian 
Succession Act so far as Christians in 
Travancore are concerned. 


In this view of the matter, the Travan- 
core Christian Succession Act can in 
no sense be regarded, as law corres- 
ponding to Part V, Indian Succession 
Act. It has to be regarded as forming 
part of the Indian Succession Act. 
Ifthe Travancore Christian Succession 
Act cannot be regarded as law corres- 
ponding to Part V, Indian Succession 
Act, it is clear that it will not stand 
repealed by section 6 of the Act III 
of 1951 (Central) ’’, 


With very great respect to the learned 
Judges who decided that case, I am 
unable to agree either with their reason- 
ing or with their conclusion. The first 
reasoning appears to be that section 29 
(2) of the Indian Succession Act, 1925, 
saves all existing law or custem having 
the force of law relating to intestate 
succession. Such an effect cannot flow 
from section 29 (2) of the Indian Succes- 
sion Act, 1925. On the other hand, the 
language of section 29 (2) of the said 
Act, in my opinion, makes it absolutely 
clear that the provisions contained in 
Part V of the Act are of universal appli- 
cability, unless that applicability has 
been excluded either expressly or by 
implication by any other law 
for the time being in force. The expres- 
sion, “save as provided in sub-section (1) 
or by any other law for the time bei 
in force’’ occurring in sub-section (2) 
of section 29 of the Indian Succession 
Act, 1925, has to be construed in the 
context of the provisions contained in 
section 29 (1) and the principal clause 
in sub-section (2) itself. Section 29 1) 
excludes the applicability of that Part 
to any intestacy occurring before the 
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first day of January, 1866. It equally 
excludes the applicability of that Part 
to the property of any Hindu, Muham- 
madan, Buddhist, Sikh or Jaina, irres- 


pective of the date of occurrence 
of the intestacy. Sub-section: (2).uses 
the expression, “save as provided in 


sub-section (1) or by any other law 
for the time being in force”. The 
expression, “‘save as provided in sub- 
section (1)? specifically refers to the 
exclusion of the applicability of the pro- 
visions of Part V provided for in sub- 
section (1). Equally, the expression, 
“save as provided—by any other law for 
the time being in force’’ must necessarily 
refer to the exclusion of Part V made by 
any other law. In other words, so long 
as any other law for the time being in 
force has not provided for the exclusion 
of the applicability of Part V, Part V will 
apply. Ifthe intention of the Legislature 
was to save the custom or any other law 
relating to intestacy, the language of 
section 29 (2) would have been entirely 
different. On the other hand, from the 
language of section 29 (2) and the context 
and setting in which it occurs, it is 
capable of leading only to one conclusion, 
mamely, that the provisions of Part V 
are of universal application except in 
so far as that application has been exclu- 
ded by sub-section (1) or any other law 
for the time being in force. The mere 
fact that there is a custom relating to 
intestate succession or there is some 
other law dealing with intestate succes- 
sion will not lead to the exclusion of the 
applicability of the provisions of Part V 
of the Indian Succession Act, 1925. 
From the very nature of the case, a 
custom -cannot exclude the applicability 
of the provisions of a particular statute. 
But a statute can do it. So long as an 
existing statute has not excluded the 
applicability of Part V of the Indian 
Succession Act, 1925, the provisions of the 
said Part V will apply. Therefore, in 
my opinion, there is no warrant for hold- 
ing that section 29 (2) of the Indian 
Succession Act, 1925, saves an existing 
custom or existing law relating to 
intestacy. 

zx, This view of mine derives support 
from the observations contained’ in a 
few decisions dealing with section 2 of 
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the Succession Act, 1965. In De Souza v. 
The Secretary of State for India in Council}. 
Macpherson, J., after extracting section 
2 of the Indian Succession Act, 1865, 
observed: 


“This shows clearly that we are no 
longer to look to what is or was the 
English law, but that, subject to the 
exception in this section, we must look 
to the Act itself, and to the Act alone, 
for the law of British India applicable 
to all cases of testamentary or intestate 
succession. In my opinion, an enact- 
ment that the law contained in the 
Act shall constitute the law of the 
country applicable to all cases of suc- 
cession, operates as a repeal of the 
previously existing law just as com- 
pletely and effectually as if it had 
been expressly repealed”. _ 
tz. In Dagree v. Pacotts San Fao, 
Starling, J., observed : 


“ The sole point for determination in 
this appeal is whether the provisions of 
the Indian Succession Act, 1865, apply 
to those members of the Koli caste 
who profess the Christian religion, 
or whether it is open to them to‘ prove 
that they have governed themselves, 
in matters of succession, by the Hindu 
Law or some modification thereof. 
The Succession Act X of 1865, 
section 2, provides that ‘except as pro- 
vided by this Act or by any other law 
in force, the rules therein contained 
shall constitute the law of British India 
-applicable to all cases of intestate or 
testamentary succession.” It is thus 
of universal application, unless the 
person claiming to be excepted can 
show that by this or some other Act 
he specifically is excepted from the 
operation of its provisions’. t 
These two decisions were referred to and 
followed by a Bench of the Calcutta 
High Court in Napen Bala Debi v. Siti 


„Kanta Banerjse*. ‘The interpretation put 


in those cases on section. 2 of the Indian 
Succession Act, 1865 is equally applicable 
to section 29 (2) of the Indian Succes- 
sion Act, 1925. Therefore, I am off 
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the opinion that the language of section 
29 (2) is incapable of being interpreted 
as saving the existing custom or law 
relating to intestate succession and the 
exclusion of the applicability of Part V 
can be achieved only by a specific pro- 
vision in that behalf contained in any 
other enactment. No other enactment 
was brought to my notice specifically 
excluding the applicability of the pro- 
visions of Part V of the Indian Succession 
Act, 1925 to the Christian of the former 
Travancore-Cochin State. 


1g. I have already referred to the fact 
that the learned Judges of the Travan- 
core-Cochin High Court relied on a 
decision of the Calcutta High Court as 
well as a decision of the Judicial Com- 
missioner of Himachal Pradesh. In 
Nabujan v. Paushimont}, learned Judges 
of the Calcutta High Court posed the 
question before them as follows: 


“The question appears to me to be 
whether the custo law of the 
Garos is to be held to fall within the 
expression used in sub-section (2) of 
section 29 ‘any other law for the 
time being in force’. If it is, then 
Garo customary law can be applied 
to such cases as this to the exclusion 
of the Indian Succession Act. If it 
is not, then the Indian Succession Act 
will apply to the exclusion of the Garo 
customary law”. 


and. proceeded to state: 


“I have little doubt, then it would 
follow on the plain language of the 
section that the words ‘any other law 
for the time being in force’ of section 
29 of the Indian Succession Act 
should be read as saving ofa custo- 
mary law for the Garos”. 


The learned Judges did refer to the 
decision of the Bombay High Court as 
well as the decision of the Calcutta 
High Court already referred to, but 
sought to distinguish the same on facts. 
Their ultimate conclusion was: 


“I am not aware of any consideration 
of general legal principles or of the 
public policy favouring such a revolu- 
tionary upheaval, unless the statutory 
provision of the Indian Succession 
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Act compelled us to take the narrowest 
view of the interpretation of the section, 
I have found nothing arising from the 
consideration of the present case, which 
would compel me either in reason or 
by weight of authority to take the view 
that the words ‘any other law for the 
time being in force’ do not let in custo- 
mary law; provided this fulfils the 
recognized conditions requisite before 
a custom is accorded by a Court of law 
the force of law”. 


Here again, with great respect to the 
learned Judges, I am unable to accep 

their Interpretation of section 29 (2) 
of the ndian Succession Act, 1925. The 
learned Judges, in my opinion, have 
failed to consider the effect of the expres- 
sion, “save as provided by any other 
Jaw for the time being in force’’ in the 
context and setting in which it occurs. 
In Prem Chand v. Lilawati, the Judicial 
Commissioner had to consider the ques- 
tion of applicability of the provisions 
ofthe Indian Succession Act, where 
section 5 of the ‘Punjab Laws Act, 1872, 
was in force. After referring to certain 
decisions of the Punjab High Court, 
holding the section 2 of the Indian 
Succession Act, 1865, allows exception 
in favour of rules other than these con- 
tained therein and therefore under 
section 5 of the Punjab Laws Act, 1872, 
the custom, if proved, is the first rule of 
decision, irrespective of all considerations 
of nationality and religion, and also 
after referring to the decision of the 
Calcutta High Court in WNabujan v. 
Paushimoni®, concluded that it was open 
to the first defendant in that case to 
plead custom in matters of inheritance 
contrary to the provisions"o {the Succes- 
sion Act. For the reasons I have already 
indicated, I am unable to- accept this 
conclusion also as correct. 


14. From section 29 of the Indian 
Succession Act, 1925, it was clear to 
the learned Judges of Travancore-Cochin 
High Court, that the Indian Succession 
Act was not intended to interfere with 
the personal law of communities which 
have settled laws of their own as regards 
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intestate succession. In my opinion, 
such an intention can be gathered only 
from the language of the statute and the 
Courts are not at liberty to find an 
assumed intention which was not expres- 
sed in the statute itself. It is because of 
the intention not to interfere with the 
personal law of certain communities that 
sub-section (1) of section 29 was enacted. 
language of section 29 (2) is clear 

at except to the extent indicated in 
sub-section (1) and any other exclusion 
Ispecifically provided for by any other 
law in force, the provisions contained 
in Part V were meant to be of universal 
application. If the application of the 
statutory provisions is likely to cause any 
hardship or inconvenience sufficient 
safeguard is provided for in the statute 
itself for exemption. Section 332 of 
the Indian Succession Act 1865 pro- 
vided that the Governor-General of India 
in Council shall, from time to time, have 
power, by an order either retrospectively 
from the passing of that Act or prospec- 
tively, to exempt from the operation of 
the whole, or any part of that Act, the 
members of any race, sect or tribe in 
British India or any part of such race, 
sect or tribe, to whom he may consider 
it impossible or inexpedient to apply 
the provisions of that Act or of the 
part of the Act mentioned in the order. 
It is pursuant to this provision, the native 
Christians in the Province of Coorg 
were exempted from the provisions of the 
Succession Act retrospectively from 16th 
March, 1865. Similarly Khasias and 
Syntengs in Assam were exempted as 
having special laws of inheritance in- 
compatible with the provisions of the 
Indian Succession Act, 1865. Section 3 
of the Indian Succession Act, 1925, has 
taken the place of section 332 of the 
1865 Act. Section 3 of the 1925 Act 
States that the State Government may, 
by notification in the Official Gazette, 
either retrospectively from the sixteenth 
day of March, 1865, or prospectively, 
exempt from the operation of any of the 
folowing provisions of this Act, namely, 
sections 5 to 49, 58 to 191, 212, 213 and 
215 to 369, the members of any race, 
sect or tribe, to whom the State 
Government considers it impossible or 
inekpedient to apply such provisions or 
any of them mentioned in the order. 
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In my opinion, the existence of such a 
provision emphasises the universality of 
the application of the provisions of the 
Act and if any existing custom or law 
has to be saved, it can be done so only 
by an express provision in such law 
providing for the exclusion of the appli- 
cation of the provisions of the Indian 
Succession Act or by an order of exemp- 
tion made under section 3 of the Act. 


15. Hence, on my interpretation of 
section 29 (2) of the Indian Succession 
Act, 1925, it must follow that on the 
extension of the Indian Succession Act, 
1925 to Part B State of Travancore- 
Cochin, the provisions contained in 
Part V of that Act became applicable to 
intestate succession of the Christians of 
that State, since there was no other Act 
in force in that State excluding such 
applicability. I have arrived at this 
conclusion solely on the language of 
section 29 (2) of the Act, without refe- 
rence to the provisions contained in 
section 6 of the Central Act III of 1951. 
I have already referred to the fact.that 
the learned Judges of the Travancore- 
Cochin High Court had assumed that 
section 29 (2) of the Indian Succession 
Act, 1925, had adopted the provisions 
of the Travancore Christian Succession 
Regulation I of 1032 by reference. Here 
again, with great respect to the learned 
Judges, I am unable to accept their 
reasoning. When the provisions con- 
tained in a particular statute are incor- 
porated by reference in another statute, 
the language used for the purpose is 
entirely a different and distinct one. 
This question has been elaborately con- 
sidered by a Full Bench of this Court in 
A. M. F. Mohd. Kasim v. Assistant Collector, 
Central Excise, With reference to the 
language contained in section 29 (2) of 
the Indian Succession Act, 1925, it is 
impossible to hold that the said Act has 
incorporated the Travancore Christian 
Succession Regulation II of 1092 as part 
of it and therefore the said Regulation 
forms part of the Indian Succession Act, 
1925. 

16. Then there remains the question as 
to the effect of section 6 of the Central 
Act HI of 1951, even assuming that my 
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construction of section 29 (2) of the 
Indian Succession Act, 1925, is not 
correct. I have sufficiently indicated 
already that the Travancore Christian 
Succession Regulation II of 1092 is a 
law corresponding to the provisions 
contained in Part V of the Indian Succes- 
sion Act, 1925, Both of them purport 
to be complete enactments on the ques- 
tion of intestate succession, so far as 
Christians are concerned. If so, I am 
unable to see why this Travancore 
Christian Succession Regulations II of 
1092 cannot be said to be a corresponding 
law in force, with reference to Part V 
of the Indian Succession Act, 1925, within 
the meaning of section 6 of the Central 
Act III of 1951. The learned Judges 
of the Travancore-Cochin High Court 
themselves say: 


“If the Travancore Christian Succes- 
sion Act can be regarded as law in force 
relating to intestate succession among 
Christians in Travancore that law is 
saved under sub-section (2) of section 
29, Indian Succession Act.”’ 


This is with reference to their conclusion 
that Travancore Christian Succession 
Act has been saved by section 29 (2) 
of the Indian Succession Act, 1925. But 
when they come to consider the effect 
of section 6 of the Central Act III of 
1951, they state: 


“ The Travancore Christian Succession 
Act can in no sense be regarded as law 
corresponding to,Part V, Indian 
Succession Act’’. 


Even assuming that the learned Judges 
are right with regard to their interpre- 
tation of section 29 (2) of the Indian 
Succession Act, 1925, that provision can 
save only such law as providing for the 
same subject-matter as Part V of the 
Indian Succession Act, 1925. If that 
law does not provide for or deal with 
the same subject-matter, the question of 
saving it under section 29 (2) will not 
arise, because the two, namely, that law 
and Part V of the Indian Succession Act 
1925, will be operating in two different 
fields. ‘Therefore, if it is a corresponding 
law for section 29 (2), Indian Succession 
Act, it cannot but -be a corresponding 
law for section 6 of the Central Act ITI 
of 1951. Hence, on the very conclusion 
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of the learned Judges that the Travancore 
Christian Succession Regulation II of 
1092 falls within the scope of ‘‘any 
other law for the time being in force” 
occulTing in section 29 (2) of the Indian 
Succession Act, 1925, it must necessarily 
follow that the said Regulation will be 
the corresponding law, as contemplated 
by section 6 of Central Act III of 1951. 
Therefore, my conclusion is that even 
if I am wrong in the construction I have 
-placed on section 29 (2) of the Indian 
Succession Act, 1925, still by virtue ofi 
section 6 of the Central Act III of 1951, 
the Travancore Christian Succession 
Regulation II of 1092 stood repealed wi 
effect from 1st April, 1961. Swaminathan 
having admittedly died on 29th May, 
1960, and no case of testamentary succes- 
sion having been put forward, succession 
to his property will be governed only 
the provisions contained in Part V of 
the Indian Succession Act, 1925. 


17. But this conclusion of mine cannot 
finally dispose of the second appeal, 
since the Courts below have not consi- 
dered as to what the position and the 
rights of the parties would have been, 
if the Indian Succession Act, 1925, had 
been applied. As I have mentioned 
already, Swaminathan did not leave 
behind any lineal descendant at all. 
The plaintiff. and gth defendant are 
merely his collaterals, the plaintiffs being 
children and grandchildren of one brother 
and the gth defendant being another 
brother of Swaminathan. ‘The provisions 
contained in Chapter II of Part V of the 
Indian Succession Act lay down the 
rules in case of intestates and different 
rules have been provided to meet diffe- 
rent contingencies. Section 33-A (1) 
provides that where the intestate has 
left a widow but no lineal descendants 
and the nett value of his property does 
not exceed five thousand rupees, the 
whole of his property shall belong to the 
widow. Sub-section (2) of the same 
section states: 


“Where the nett value of the property 
exceeds the sum of five thousand rupees, 
the widow shall be entitled to five 
thousand rupees thereof and shall have 
a charge upon the whole of such pyro- 
perty for such sum of five thousand 
rupees, with interest thereon from 
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the date of the death of the intestate at 
4 per cent. per annum until payment’’. 


Section 33 states that save as provided 
by section 33-A if the intestate had left 
no lineal descendants, but had left a 
widow and persons who are of kindred 
to him, one half of his property shall 
belong to his widow and the other half 
shall go to those who are of kindred to 
him in the order and according to the 
rules provided for thereafter. In view 
of these provisions, the nett value of the 
ta of Swaminathan has to be ascertain- 


18. Under these circumstances, the 
second appeal is allowed and the judg- 
ments and decrees of both the Courts 
below are set aside and the suit itself is 
remanded to the learned Subordinate 
Judge, Nagercoil, for disposal in accor- 
dance with law and in the light of this 
Judgment holding that it is the provisions 
of the Indian Succession Act, 1925 that 
govern the succession to the estate of 
Swaminathan. I am making it quite 
clear that except for reversing the con- 
clusion of the Courts below on the ques- 
tion whether it is the Indian Succession 
Act, 1925 or the Travancore Christian 
Succession Regulation II of 1092 that 
applies to the case in question I am not 
interfering with the other findings of 
fact recorded by the Courts below and 
those findings will stand. 


rg. Itis unfortunate that I did not have 
the benefit of any ents on behalf 
of the respondent, since none of the 
counsel appeared on behalf of the res- 
pondents in spite of my giving more than 
one opportunity in this behalf. 


20. Each party will bear his costs in 
these proceedings in all the three Courts 
so far. The appellants will be entitled 
to a refund of Court-fee paid on the 
memoranda of appeal in this Court as 
well as the first appellate Court 


No leave. 


S.J. Appeal allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—P. S. Katlasam and N. S. 
Ramaswami, FF. 


M. R. V. Bus Service (Private) Ltd., 

represented by its Managing 

Director, Muthalif Rowther 
Appellant® 


U. 


Ravi, minor, by next friend and 
mother and guardian V. Rajamani- 
ckammal as per order of Court 
dated 29th August, 1972 in G.M.P. 
No. 8993 of 1972 and another 
Respondents. 


and 


All India General Insurance Com- 
pany, Limited Appellant 


U. 


M. R. V. Bus Service (Private) Limi- 
ted, represented by Managing Direc- 
tor, Muthalif Rowther and others 
Respondents. 
and 
M. R. V. Bus Service (Private) 
Limited represented by its Mana- 
ging Director, Muthahf Rowther 


Appellant 
v. 
K. Meyyappan and another 
Respondents. 
and 
The All India General Insurance 


Company, Limited 
g. 
M. R. V. Bus Service (Private) Limi- 


Appellant 


ted represented the 
Director, Mutha Rowther and 
others .. Respondents. 


Motor Vehicles Act (IV of 1939), section 
.10-B—Moter Accidents—J/njury to bey— 
Claim for compersatton—Assessment of quan- 
tum— Umiformity in awarding compensaticn 
whether girl or boy—Destrabiltty. 


In a motor accident claim, a boy who 
was injured was awarded a compensation 





* A.A.O. Nos. 158 and 159 f 
of 1968, 380 of 1970 and 


48 of 1979. 21st February, 1973. 
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of Rs. 25,000 by the Claims Tribunal. 
On appeal, 


Held, In modern times it is not correct to 
assume that a girl is not expected to work 
for earning a livelihood, and that only a 
boy would become the future bread- 
winner of the family. The injuries sus- 
tained by the victim in the present case, 
though fairly serious, could not be said to 
be at any rate more serious than the 
Injuries sustained by the girl child in 
Ayesha Begum v. Veerappan, (1966) 1 
M.L.J. 374. The injury to the boy did 
not call for more compensation than what 
was awarded in the case of the girl child 
in that case. [Para. 12.] 


The principle that there should be a 
certain amount of uniformity with regard 
to award of compensation would apply 
even fo the present case. In the present 
case, the proper compensation payable 
was only Rs. 15,000 and not 
Rs. 25,000. [Para. 14.] 


Cases referred to : 


Bird v. Coc Ring and Sons Ltd., (1961) 2 
T.L.R. 1260 ; Ayesha Begum v. Veerappan, 
(1966) 1 M.L.J. 374; Flint v. Lovell, 
(1935) 1 K.B. 354; Davies v. Powell 
Duffrya Associated Collieries, Limited, L.R. 
1942) A.C. 601; Moray v. Woodfield, 
bi 9633 3 AU E.R. 533 ; Perumal v. State 
of Madras, (1971) A.G.J. 144. i 


A.A.O. Nos. 158 of 1968 and 330 of 1970: 


Appeals against the orders of the Motor 
Accidents Claims Tribunal (Sub-Court), 
Chingleput, dated 16th March, 1968 and 
in M.O.P. No. 60 of 1967. 


A.A.O. No. 159 of 1968 and 48 of 1973: 


Appeal against the order of the Motor 
Accideats Claims Tribunal (Sub-Court), 
Chingleput, dated 16th March, 1968 
and made in M.O.P. No. 61 of 1967. 


V. S. Ramakrishnan, V. Subramaniam and 
V. P. Rumaravelu, for Appellants. 


ó. Govindaswami and N. Srivatsamam, for 
Respondents. 

The Judgment of the Court was delivered 
by 

Ramaswum, F.—These four civil mis- 
cellaneous appeals arise out of two claim 
petitions before the Motor Accidents 
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Claims Tribunal, Chingleput. The said 
Tribunal disposed of three claim petition® 
by a common judgment, the claims in all 
these three petitions arising out of one 
and the same accident. The accident in 
question occurred on 11th May, 1967 at 
about 8.30 a.m., near Ambattur in Avadi- 
Madras Road. The vehicle involved. 
in the accident is the bus bearing registra- 
tion No. MDF 1376 owned by the Ist 
respondent in all the three petitions before 
the Claims Tribunal. Minor Ravi (by 
his next friend) is the petitioner in M.O.P. 
No. 60 of 1967. Meyyappan is the peti- 
tioner in M.O.P. No. 6] of 1967 and 
Annamalai is the petitioner in M.O.P. 
No. 64 of 1967. Out of these three peti- 
tioners, the first two viz., minor Ravi and 
Meyyappan, were passengers in the bus. 
concerned. The 2nd respondent in all 
these petitions was the driver of the 
vehicle and the 3rd respondent is the 
insurer of the vehicle. 


a. Admittedly the bus MDF 1376 which 
had been engaged by a group of persons, 
was returning from ‘Tirupati. When 
the bus was proceeding towards Madras 
on the morning of llth May, 1967, it 
capsized. Minor Ravi, aged 5 years, who 
was one of the passengers in the bus, got 
serious injuries on his right forearm and. 
the evidence discloses that this limb bas 
been permanently impaired. Meyyappan,. 
the petitioner in M.O.P. No. 61 of 1967,. 
also received some injuries, though they 
are not so serious. 


g Annamalai, the petitioner in M.O,Pz 
No. 64 of 1967, was said to be passing on 
the road on a cycle and he claimed that 
the bus in question actually knocked. 
him down before it capsized and there- 
by he sustained injuries. The com- 

sation claimed by minor Ravi in. 
M.O.P. No. 60 of 1967 is Rs. 27,100,. 
made up of Rs. 25,000 towards general! 
damages and Rs. 2,100 towards special. 
damages. Meyyappan, the petitioner in 
M.O.P. No. 61 of 1967, claimed a total! 
sum of Rs. 5,900. Rs. 5,000 towards. 
general damages and Rs. 900 towards 
special damages. Annamalai, the peti- 
tioner in M.O.P. No. 64 of 1967, claimed 
a total compensation of Rs. 15,000. 
The case of the petitioners is that the 
accident was brought about due to rash 
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and negligent driving of the bus in ques- 
tion. The owner of the bus and the 
insurer thereof, viz., respondents 1 and 3 
respectively in the three petitions, Con- 
tested the petitions, Their mam con- 
tention has been that there was neither 
negligence nor rashness on the part of 
the driver of the bus and therefore the 
petitioners were not entitled to any com- 
pensation. The Tribunal below held 
that Annamalai, the petitioner in M.O.P. 
No. 64 of 1967, had not been knocked 
down by the bus in question, that he 
-should have been knocked down by a lorry 
which was going ahead of the bus and that 
therefore he was not entitled to claim 
any compensation against the respon- 
dents. The said petition was dismissed 
by the Tribunal and there is no appeal by 
Annamalai, the petitioner therein, against 
that decision. So in these appeals we are 
-concerned only with the two petitioners, 
viz., the petitioners in M.O.P. Nos. 60 
-and 61 of 1967. The ‘Tribunal below 
-awarded the entire sum of Rs. 27,100 
claimed by the petitioner in M.O.P. 
No. 60 of 1967. In M.O.P. No. 61 of 
1967, the Tribunal awarded a total sum 
-of Rs. 2,950 (though the claim was for a 
total sum of Rs. 5,900). The Tribunal 
was of the view that the liability of the 
Insurance company was not limited to a 
sum of Rs. 2,000 for an injured passenger 
of the bus and, in the words of the Tri- 
bunal, “ the liability of the 
3rd respondent is fixed in the proportion 
which Rs. 20,000 would bear to the com- 
pensation awarded to both the petitioners, 
and to theremainirg amount petitioners 
will be entitled from the lst respondent. 
My findings on point 2 in M.O.P. Nos. 
60 and 61 of 1967 are accordingly.” 


4. G.M.A. No. 158 of 1968 is filed by the 
owner of the bus (ist respondent) chal- 
lenging the decision of the Tribunal 
below in M.O.P. No. 60 of 1967. C.M.A. 
No. 330 of 1970 is also against the decision 
in the said O.P. but this is filed by the 
Insurance company. C.M.A. No. 159 of 
1968 is the appeal filed by the owner ofthe 
bus against the decision of the Tribunal 
in M.O.P. No. 61 of 1967 and C.M.A. 
No. 48 of 1973 is that filed by the Ins - 
rance company in the said O.P. 


5» The first question that arises for 
«consideration in all these four civil mis- 
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cellaneous appeals is whether the accider t 
was due to rash or negligent driving of 
the bus in question. The witnesses who 
spoke about the accident are Kandayya 
(P.W. 3), Ramaswami (P.W. 6) and 
Meyyappan, the petitioner in M.O.P. 
No. 61 of 1967 (P.W. 7), who were al 
persons travelling in the bus when it 
capsized. Apart from these three wit- 
nesses, Annamalai, the petitioner in 
M.O.P. No. 64 of 1967, gave evidence as 
P.W. 9 and he examined one Narayana- 
swami as P.W. 8 to support his version of 
the accident. Arumugam, the driver of 
the bus, who has been impleaded as the 
2nd respondent in all these petit’ons, is the 
only witness examined on behalf of the 
respondents. 


6. We might completely eschew the 
evidence of P.Ws. 8 and 9 because they 

ut forward a version which was different 
from that of P.Ws. 3, 6 and 7 and R.W. 1, 
the driver of the bus, and the same has 
been disbelieved by the Tribunal below 
and that pact of the Tribunal’s finding is 
not in question before us. As we said 
earlier, Annamalai, the petitioner in 
M.O.P. No. 64 of 1967, bas not filed any 
appeal against the dismissal of his peti- 
tion. Therefore we have to examine the 
evidence of P.Ws. 3, 6 and:7 and R.W. 1. 


4. The consistent version of P.Ws. 3, 6 
and 7 is that the driver of the bus drove 
the vehicle at high speed in a reckless 
manner and was trying to overtake the 
lorry which was going ahead of the bus, 
in spite of the fact that the lorry was not 
giving way for overtaking. It is also in 
evidence that the passengers in the bus 
actually warned the driver of the bus not 
to go at such high speed and go cautiously. 
In spite of that, the bus driver accelerated 
his vehicle and, in an attempt to overtake 
the lorry, went to his extreme right side 
and ultimately the bus capsized. 


8. That the bus capsized is an admitted 
fact. But R.W. 1 would say that he was 
driving the bus only at a slow speed, that 
the lorry was originally coming only 
behind the bus but it overtook the bus 
and went ahead of it, then the lorry 
knocked down Annamalai who was going 
on cycle in the same direction as the two 
motor vehicles were moving and the 
lorry sped away. According to R.W. 1, as 
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Annamalai was lying on the middle of the 
road, the bus had to be swerved to the 
xtreme left side in order to avoid Anna- 
malai being run over by the bus and, in 
that process, the bus got into a ditch and 
<apsized. While the evidence of P.Ws. 
3, 6 and 7 is that the bus capsized on the 
Tight side of the road and the bus actually 
fell on its right side, R.W. 1 would have 
it that it so capsized only left of the road 
and the bus fell on its left side. Unfor- 
tunately, none of the parties chose to 
examine the police officer who had visited 
the place of accident soon after the same. 
Even so, from the materials on record we 
have no doubt that the version of P.Ws. 3, 
‘6 and 7 is true and the counter-version 
put forward by R.W. 1 has been rightly 
rejected by the Tribunal below. There 
are two important aspects which belie 
the present version of R.W. 1. In the 
claim petitions, M.O.P. Nos. 60 and 61 
‘of 1467, there are clear averments to the 
effect that a lorry was going ahead of the 
bus, that the bus was driven at a reckless 
speed and the bus driver was trying to 
‘overtake the lorry in spite of warning by 
the passengers of the bus, that the bus 
‘went to the extreme right in the process 
of attempting to overtake the lorry and 
the bus capsized on the right margin of 
the road. The driver, who is the 2nd 
respondent in the petition, has not filed 
any written statement. The lst res- 
pondent, viz., the owner of the vehicle, 
has not denied in his written statement, 
that the lorry was going ahead of the 
bus and that the bus was trying to over- 
take the same. It has also not been 
‘denied that the bus capsized on the right 
side. There is not a word of the bus 
having to be driven to the extreme left 
of the road and the bus getting into the 
ditch on the left of the road resulting 
in the bus capsizing on its lett side. Of 
course, the lst respondent has not ad- 
mitted that the bus was driven in a 
rash or negligent manner or that it was 
going at a reckless speed when it capsized. 
It is stated in the written statement 
that as the lorry, which was going ahead 
of the bus, knocked cow. the cyclist 
(Annamalai), the driver of the bus had 
to apply sudden brakes and that was 
the cause of the bus capsizing. This is 
an entirely differeat version from what 
is put forward by R. W. 1 in the witness 
box. As there has been no denial of 
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the fact thai the lorry was going ahead 
of the bus, that the bus was trying to 
overtake the same and that the bus cap- 
sized on the right side of the road, as 
far as the written statement goes, the 
presert version of R. W. 1 cannot be 
accepted. The Tribunal below i. per- 
fectly right in accepting the evidence 
of P. Ws. 3, 6 and 7 regarding the cir- 
cumstances under which the bus capsized. 
It is also significant that R. W. 1 had 
pleaded guilty to a charge of rash and 
negligent driving and causing injuries 
to the passengers, when he was piosecu- 
ted in the criminal Court. The finding 
of the Tribunel below that the accident, 
which rcsulted in injuries to minor Ravi 
and Meyyappan, was due to rash and 
negligent driving of the busin question 
is correct. 


g. Regarding the quantum of com- 
pensation, there is now no dispute as far 
as Meyyappan, the petitioner in M. O.P. 
No. 61 of 1967, is concerned. As seen 
earlier the Tribunal below has awarded 
a total compensation of Rs. 2,950 
made up of Rs. 2,500 as general 
damages and Rs. 450 as special damages 
and that finding is not being questioned 
As far as this O. P. is concerned, 


now. 
the only question would be regarding 
the apportionment of the liability 


against the Insurance company. We 
will come to this question a little later, 


ro. In M. O. P. No. 60 of 1967, the 
finding of the Tribunal below that the 
minor petitioner is entitled to a sum of 
Rs. 2,100 towards special damages is 
not challenged before us. The only 
dispute is regarding the general damages 
of Rs. 25,000. The contention on behalf 
of the appellants (owner of the bus and 
the insurer thereof) is that the above sum 
fixed by the Tribunal below as general 
damages is too very high. Therefore 
the question is whether there is ground to 
reduce the above said sum of Rs. 25,000 
fixed by the Tribunal below. P.W. 1 was 
a Civil Assistant Surgeon in the General 
Hospital, Madras, who had examined 
minor Ravi, he having been admitted 
in that hospital soon after the accident. 
There were three injuries. The tirst 
was lacerated wound, muscle deep, 
on the right arm. This is comparatively 
a minor injury. The other two are 
serious. ‘The injury described as No. 2 


68 THE MADRAS LAW JOURNAL REPORTS 


is an extensive lacerated wound over the 
right forearm and elbow, completely 
damaging and lacerating the muscles 
and fracturing the right humerous. 
Injury No. 3 is a lacerated wound on 
the back of the right wrist, exposing 
the bone. There was no radiatory pul- 
sation. The child was transferred to 
the orthopaedic department and he 
was in the hospital for over two weeks. 
P. W. 1 says that the right hand has been 
permanently disabled. Photographs of 
this child are marked as Exhibits A-10 
to A-15. A look at these photographs 
which had been taken very much 
after the accident, shows that the child 
has practically lost that limb, though it 
has not been amputated. The forearm 
and the hand are completely deformed 
due to the injuries. The evidence shows 
that this child was sitting in the right side 
of the bus and when the bus turned 
turtle on its right side, the child had been 
thrown off and the right forearm and 
hand had been very seriously crushed. 
It is not seriously disputed that the 
child has practically lost this limb. 
The question is whether, under the above 
circumstances, the compensation of 
Rs. 25,000 awarded by the Tribunal 
is so high thatit calls for interference by 
this Court. 


1x. Ina case like this, under the head 
“ general damages” compensation may 
have to be awarded taking into const- 
deration (1) pain and suffering, both 
past and future ; (2) loss of what are 
called amenities, (i.e.), the pleasures 
that make life tolerable for most people ; 
(3) the chance of marriage becoming 
bleak ; (4) lossfof earnings : (5) the cost 
of the attention to the victim, if any, 
he will need during the rest of his life ; 
and (6) the shortening of life due to the 
injury. But in this case the injury 
being to the right forearm and hand, 
it has not been claimed that due to ths 
injury the child’s life has been shorte- 
ned’ Therefore this child would be 
entitled to claim compensation unde: the 
first five heads. It is always extremely 
difficult to assess the quaatum under 
the above heads. Birkett, L. J. observed 
in Bird v. Goc King and Sons Ltd.: 


I, (1961) 2 T.L.R. 1260, 
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“The assessment of damages in 
cases of personal injuries is, perhaps, 
one of the most difficult tasks which a 
Judge has to perform..... The task is so 
difficult because the elements which 
must be considered in forming the 
assessment in any given case vary so 
infinitely fiom other cases that there 
can be no fixed and unalterable stand- 
ard for assessing the amounts for 
those particular elements. Although 
there is no fixed and unalterable 
standard, the Courts have been making 
these assessments over many years, and 
I think, that they do form some guide 
to the kind of figure which is appro- 
priate to the facts of any particular 
case, it being for the Judge, or for 
the appellate Court if they are re- 
viewing the matter, to consider the 
special facts in each case; for I 
agree... that one case cannot really be 
compared with another. The only 
thing that can be done is to show how 
other cases may be a guide. When, 
therefore, a particulate matter comes 
for review, one of the questions 18, 
how does this accord with thc general 
run of assessment made over the years 
in compatable cases ”’ 


Venkatadri, J., had to deal with a 
similar case in Ayesha Begum v. Vecrappan?. 
That was a case where a girl aged 5 
years had sustained a permanent injury 
in her pelvic bone which prevented. 
free movement of her legs for all time 
to come. Considering the disfigurement 
caused to the child, the psychologi- 
cal reactions to the same, uncertain. 


marriage prospects, difficulty of child- 
bearing and all other circumstances, the 


learned Judge held that the claim of 
Rs. 15,000 made on behalf of the child. 
towards general damages was neither 
too low nor too high. The Tribunal 


below having awarded only a sum of 
Rs. 5,000 Venkatadri, J., 
appeal filed on behalf of the abovesaid. 
child and awarded compensation of 
Rs. 15,000 


allowed the 


towards general damages. 
as claimed. In that judgment, 
Venkatadri, J., has referred to a number 
of decisions of the Courts in England 


which speak of the difficulties in asses- 


sing the compensation payable in a case 
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Tike this. The Tribunal below, after 
referring to the judgment of Venkatadri, 
J., im the above case, stated that in the 
case before Venkatadri, J., the child 
was a girl which need not work for 
earning a livelihood and it was not ex- 
pected to earn for the mainteraace 
of others and that in the present case, 
the child being a boy and the future bread- 
-winner of the family, the compensation 
of Rs. 25,000 claimed cannot be con- 
sidered to be too high. 


ma, We consider that the distinction 
drawn by the learned Tribunal between 
the present case and that before 
( Venkataari, J., isnotright. In modern 
times, it is not correct to assume that a 
jgirl is not expected to work for earning 
a livelihood, as stated by the Tribunal 
|below and that only a boy would be- 
come the future bread-winner of the 
jfamily. The injuries sustained by the 
|victim in the present case, though fairly 
serious, in that the right forearm has been 
|deformed, the same cannot be said to 
|be at any rate more serious than the 
injuries sustained by the girl-child in the 
icase before Venkatadri, J. There the 
child had sustained a permanent injury 
in the pelvic bone which prevented free 
movement of her legs for all time to come. 
The permanent impairment of the pelvic 
bone is certainly a very serious matter, 
especially for a girl-child. As the child 
has not been in a positioa to have free 
movement of her legs and the pelvic 
bone has been seriously affected and 
such impairment is a permanent one, 
it is quite likely that the child would 
not be in a position even to enjoy sex 
life. In any event, we do not consider 
that the injury to the boy in the present 
case calls for more compensation than 
what has been awarded in the case of 
the girl-child before Venkatadri, J. 

xg. The learned Counsel for the res- 
pondent referred to the decisiors in 
Flint v. Lovell1, Davies v. Powell Duffrya 
Associated Collieries, Limited*, and Moray 
vy. Woodfteld?, and conterded that once 
the trial judge assesses the compensation, 
the same should not be varied by the 
appellate Court unless the appellate 
Court isconvinced cither that the trial 








Judge acted upon some wrong principle 
of law, or that the amount awarded was 
so extremely high or so very small as 
to make it, in the judgment of the 
appellate Court, an entirely erroneous 
estimate of the damage to which 
the petitioners are entitled. But it is 
clear that even the Courts in England 
do make a distinction between an assess- 
ment of damage made by a trial Judge 
and that made by a jury. It has 
been pointed out in a number of 
cases that if the trial in which the com- 
pensation has been awarded is by a 
Judge alone, an appeal is a rehearing 
of the case and accordingly the Court 
of Appeal can vary the amount of damages 
awarded to what they consider 1s the 
proper amount, Of course, the assess- 
ment made by the trial Judge is not to 
be interfered with lightly. Even so, 
the appellate Court has to interfere if 
the sum awarded is out of line with the 
run of awards made in comparable cases. 
These principles are recognised by the 
Court of Appeal in England. In Charels- 
worth on Negligencc, 4th Edition. para. 
1260, the position is summed up thus : 


“On a trial by Judge alone,an appeal 
is a ie-hearing of the case and 
accordingly the Court of Appeal can 
vary the amount of damages awarded 
to what they consider is the proper 
amount. The Court has, however, 
said. ‘Unless we come to the conclu- 
sion thet the learned Judge took an 
erroneous view of the evidence as to 
the damage suffered by the plaintiff, 
or made some mistake in giving weight 
to the evidence that ought not to have 
affected his mind, or in leaving out 
of consideration something that ought 
to have affected his mind, we ought 
pot to interfere.’ The appellate Court 
will not interfere, unless the Judge has 
made ‘‘a wholly erroneous estimate of 
the damage suffered.” Although the 
Court of Appeal are slow to interfere 
with the award of a Judge, they will 
do so more readily than in the case 
of the award of a jury, and ir parti- 
cular they will interfere if the sum 
awarded 1s out of line with the run of 
awards madein comparable cases in. 
recent years. The tendency is $o- 
wards a standardisation of damages, 
although it is recogmised that exact 


70 


standardisation is impossible and that 
the limits of variation are wide.” 


14. In Perumal v. State of Madras", 
Mgaharajan, J., had to consider the mea- 
sure of damages in respect of the death 
of an infant. In that case, the Tribunal 
below had awarded a sum of Rs. 3,000 
for the loss of the life of the child. This 
was enhanced by the learned Judge to 
asum of Rs. 5,000. In doing so, the 
learned Judge observed : 


< Yet another difficulty that besets 
the Courts is this. Most appellate 
Courts refuse to interfere with the 
quantum of compensation awarded 
by the trial Courts on the ground that 
the sum awarded is neither unduly 
high nor unduly low. This principle 
of judicial neutrality has resulted in a 
lack of uniformity in the decisions of 
the trial Courts. In my experience, 
I have found that the compensation 
awarded for the death of the infant 
of the same age varies from Rs. 1,000 
to Rs. 10,000 according to the dis- 
cretion of the Judge concerned. The 
range of variation between onc trial 
Judge and another in fixirg the amount 
of compensation is almost whimsical 
and bewildering........ In the absence 
of statutory guide-lines, I think that 
for the purpose of securing uniformity 
some workable formula should be 
evolved, which can be usefully fol- 
lowed by the trial Courts, after making 
marginal adjustments in the light of 
the peculiar facts of each individual 
case.” 


No doubt those observations were made 
in the case of death of an infant and not 
in a case of permanent injury to an in- 
fant. Even s0, the principle that there 
should be certain amount of uniformity 
with regard to award of compensation 
would apply even to the present case. 
As already seen, Venkatadri, J., held 
in Ayesha Begum v. Veerappan*, that a 
compensation of Rs. 15,000 in the case 
of irjuries causing permanent infirmity 
of a child aged about 5 years 1s neither 
to high nor too low. We think that in 
the present case also, the proper com- 
pensation payable is only Rs. 15,000 
and not Rs, 25,000. 

I. 1971 A.G.J. 144. 

(7966) I MEL J. 374. 
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15. There is no dispute that the in- 
jured boy (minor Ravi) is entitled to the 
sum of Rs. 2,100 towards special damages 
as fixed by the Tribunal below. There- 
fore minor Ravi would in all be entitled. 
to a total sum of Rs. 17,000. 


16. The only other een is regarding- 
the liability of the Insurance company 

On this point the Tribunal below is not 
right. Under the provisions of the Motor 

Vehicles Act before the amendment of 
1969, indisputably the liability of the 

Insurance company is limited to a sum 

of Rs. 2,000 per passenger in a bus 1f the 

policy is one conforming only to the 

provisions of the Motor Vehicles Act. 

That position is not disputed by any of 
the parties before us. The amecded 
provision, which has increased the lia- 
bilty of the Insurance company, has- 
no application to the present case as the 

accident occurred very much prior to 
the amendment and the claim itself bad 
been made much earlier to the amend- 
ment. Therefore, the liability of the 
Insurance company would be only to the 
extent of Rs. 2,000 in the case of each 

of the two injured, eiz., minor Ravi 
and Meyyappan. 


17. The result is, C. M. A. No. 159 
of 1968 filed by the owner of the bus 1s. 
partly allowed, but ©. M. A. No. 158 
of 1968 is dismissed. C. M A. Nos. 330 
of 1970 and 48 of 1973 filed by the In- 
surance company are partly allowea and 
it is directed that out of the sum of 
Rs. 17,100 awarded to minor Ravi (peti- 
tioner in M. O. P. No. 60 of 1957), the 
3rd respondent Insurance company is. 
liable to pay only a sum of Rs. 2,000 
and the balance 1s payable by the owner 
of the bus, viz., the lst respondent, and. 
similarly in M. O. P. No. 61 of 1967,. 
the Insurance company would pe liable- 
to pay only Rs. 2,000 out of the total 
sum of Rs. 2,950 awarded to Meyyappan, 
the petitioner in that case, and the 
balance of Rs. 950 is to be borne by the 
Ist respondent, viz., the owner of the 
bus. There would be no order as to. 
costs in any of these appeals. 


—Appeal No. 158 of 1968 dismissed: 
SJ. Appeal No. 159 of 1968 partly allowed- 
Appeals Nos. 330 of 1970 and 48 of 
1973 partly allowed; 
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Employees State Insurance Corpo- 
ration through its Inspector, Mad- 
ras-14, Employees State Insurance 
Corporation Respondent. 
Employees’ State Insurance Act (XXXIV 
of 1948), section 77 (1-A)—Limitation 
Act (AAXVI of 1963), Article 137— 
Employees’ contribution—Application before 
the Insurance Court—Limtiat on—Applications 
filed before the coming into force of section 77 
(1-4)—Limitation cannot apply—Insurance 
Court—Not a civil Court—Article 137 of 
Limitation Act—Appltes to civil Courts only— 
““Employee’’—Casual labourer—To be counted 
to determine whether premises is fact 
Whether a person ıs an employee—A pplication 
under section 75 (2)—Jnsurance Couri can 
decide question. 

Where petitions under section 75 (2) 
of the Employees’ State Insurance Act, 
1948 were filed very much prior to 
28th January, 1968, and they related to 
earlier periods, on the question of appli- 
cability of section 77 (1-A) which came 
into effect on that date prescribing a 
period of limitation, 

Held, section 77 (1-A) prescribing a period 
of limitation of 3 years has no applica- 
tion. [Para. 3.] 
On the question whether the petition 
would attract Article 137 of the Limita- 
tion Act of 1963, 

Held, In order to attract Article 137 of 
` the Limitation Act, 1963, the application 
should be to a Court. An application to 
a statutory body would not be governed 
by the said article. The Insurance Court 
is only a statutory body and not a Court 
governed by the Code of Civil Procedure. 
There is no distinction between a Labour 





*A.A,O, Nos. 12, 191 and 192 of 1968. 
Gth March, 1973. 
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Court constituted under the Industrial 
Disputes Act and an Insurance Court 
constituted under the Employees’ State 
Insurance Act, regarding this aspect of 
the matter. [Paras. 10 and 11.] 


On the question whether casual labourers 
will have to be counted to determine 
whether a premises is a factory, 


Held, Even a casual labourer has to be 
counted in order to determine whether 
a particular premises is a factory as 
defined under the Act of 1948 or not. 

[Para. 17.] 


In a petition under section 75 (2) of the 
Employees’ State Insurance Act, 1948: 
it is open to the employer to raise the 
question that a particular person is not 
an employee and therefore no contribu- 
tion is payable regarding such person. 
~ [Para. 21.] 
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made in E.I.O.P. No. 36 dated 18th 
December, 1967 made in E.I.O.P. No. 6 
of 1965 and dated 18th December, 1967 
made in E.J.0.P. No. 35 of 1965. 


A. N. Rangaswamy, R. M. Seshadri, {or 
N. Siva Sankaran and R. Narayanan, for 
Appellants. 


Ali Mohammed, for Central Government 
‘Standing Counsel, for Respondent in A.A. 
O. No. 12 of 1968. 


K. Kumaraswami Pillai, for Additional 
Government Pleader, for Respondent in 
A.A.O. Nos. 191 and 192 of 1968. 


The Order of the Court was pronounced 
by 


Ramaswami, F.—These three Civil Mis- 
-cellaneous Appeals arise out of three 
different petitions before the Employees’ 
State Insurance Court, Madras. C.M. 
A. No. 12 of 1968 arises out of E.I.O.P. 
No. 36 of 1965 in which the Employees’ 
‘State Insurance Corporation (hereinafter 
mentioned as the Corporation) claimed 
employees’ contribution to the extent of 
‘Rs. 3,593 for the period rst April, 1961 to 
27th March, 1965 against Messrs, Dhala 
‘Tanning Company, a company which 
was engaged in rumning a tannery. 
C.M.A. No. 191 of 1968 arises out of 
E.I.O.P. No. 6 of 1965 in which the Cor- 
poration claimed a total sum of Rs. 
59,145 against Messrs. Gemini Studios by 
its proprietor, S. S. Vasan, as employees’ 
contribution for the period 20th Novem- 
ber, 1955 to 31st December, 1964, 
C.M.A. No. 192 of 1968 arises out of 
‘E.L.O.P. No. 35 of 1965 filed by the 
Corporation claiming a sum of Rs. 58,842 
‘towards employees’ Contribution for the 
‘period goth November, 1955 to 3Ist 
August, 1963 against Messrs. Vijaya 
Productions (Private) Limited, lessees 
of Vijaya Vauhini Studios. Gemini 
‘Studios, the respondent in E.I.O.P, 
No. 6 of 1965, and Messrs. Vijaya Produc- 
tions (Private) Limited, the respondent 
in E.L.O.P. No. 35 of 1965, are both 
concerned in producing motion pictures. 


g. All the three petitions of the Corpora- 
‘tion were under section 75 (2) of the 
ployees’ State Insurance Act, 1948 
ereinafter called the Act) and the res- 
-pective respondent contested the claim 
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on various grounds. However; the Emp- 
loyees’ Insurance Court (hereinafter called 
the Insurance Court) negatived the con- 
tentions of the respondent and allowed 
the petitions filed by the Corporation. 
The respective respondent in the three 
petitions has filed the three Civil Miscel- 
laneous Appeals. We are disposing of 
all the three appeals by a Common judg- 
ment as the main question raised in all 
these appeals is one and the same. viz., 
question of limitation. As far as C.M.A. 
Nos. 1gt and 192 of 1968 are concerned, 
all the questions raised are common to 
both. But it is not so in respect of 
C.M.A. No. 12 of 1968. However, ~as 
the main question, viz., the question 
of limitation, is common to all these 
appeals, it would be convenient to 
dispose of them by a common judgment. 


g. The learned Counsel appearing for 
Messrs. Gemini Studios, the appellant 
in C.M.A. No. Igr of 1968, argued the 
question of limitation at great length 
and the same arguments had been adop- 
ted by the learned Counsel in the other 
two appeals. For the purpose of this 
question, viz., the question of limitation, 
it is enough to note the relevant facts in 
C.M.A. No. 191 of 1968. As seen earlier, 
the claim by the Corporation under 
section 75 (2) of the Act is for employees’ 
contribution for the period 20th Novem- 
ber, 1955 to 31st December, 1964. The 
petition by the Corporation to the Insu- 
rance Court making the abovesaid 
claim came to be filed only in 1965, 
even though the contribution claimed 
is for the period commencing from goth 
November, 1955. Under the provisions 
of the Act, the employer shall pay to the 
Corporation not only the employer’s 
contribution but also the employees’ coa- 
tribution, though employees’ contri- 
bution so paid by the employer is reco- 
verable by him from the wages of the 
employees. According to the Corpora- 
tion, the claim is not barred, as no 
period of limitation had been prescribed 
under the Act in respect of contributions 
claimable by the Corporation. It is also 
its contention that no Article in the 
Indian Limitation Act has any applica- 
tion to a petition under section 75 (2) of 
the Act. By the Amendment Act XLIV 


i} 


of 1966, a new provision has been intro- 
duced in the Act as section 77 (1-A) pro- 
viding that an application under the Act 
to the Insurance Court shall be made with- 
in a period of 3 years from the date 
on which the cause of action arose. 
The abovesaid new provision came into 
effect on 28th January, 1968. There- 
fore, there is no difficulty regarding the 
question of limitation for petitions to the 
Insurance Act made after 28th January, 
1968. But the petitions in the present 
appeals had been filed very much prior 
to 28th January, 1968 and they ‘relate 
to earlier periods and therefore indis- 
putably the new provisions, viz., section 
77 (I-A) prescribing: a period of 
limitation of 3 years, has no application 
to the present matters. 


4. Under section 96 of the Act, the 
State Government has been empowered 
to make rules in regard to matters enu- 
merated under that section and such 
rules should be made after consultation 
with the Corporation. The State Govern- 
ment has, in fact, made the Madras State 
Insurance (Court) Rules, 1951 by virtue 
of the powers conferred on it by section 
6 of the Act. Rule 17 of these rules as 
it originally stood provided that every 
application to the Insurance Court shall 
be brought within 12 months from the 
date on which the cause of action arose or, 
as the case may be, the claim became 
due. The rule also had a proviso stating 
that the Court may entertain an applica- 
tion’ after the abovesaid period of 12 
months ifit was satisfied that the applicant 
had sufficient reason for not making the 
application within the said period. In 
Messrs. Solar Works v. Employees’ State 
Insurance Corporation, Madras+, a Division 
Bench of this Court held that the above- 
said rule (rule 17 of he Madras State 
Insurance (Court) Rules, 1951) is ultra 
vires of the rule-making power of the 
State, conferred upon it by section 96 (1)of 
the Act. Toe State Government of 
Maharashtra had also made a similar 
rule as the abovesaid rule 17 and that 
was struck down as ultra ures by the 
Bombay High Court in Employes’ State 
Insurance Corporation v. Bharat Barrel 
and Drum Manfucturing Gompany?. The 
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2 M.L.J. 223. 
1967 Bom. 472. 
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said decision of the Bombay High Court 
has been confirmed by the Supreme Court 
in Bharat Barrel and Drum Manufacturing 
Company Private Limited v. Employees’ State 
Insurance Corporation4. It is after the 
Courts held that the State Government 
had no authority to make a rule prescrib- 
Ing the period of limitation the amend- 
ment of 1966 introducing the new provi- 
sion, section 77 (1-A), was passed. There- 
fore, the indisputable position is that as 
far as these appeals are concerned, there 
was no period of limitation prescribed 
under the Act. 


5. However, the contention of Mr. R.M. 
Seshadri, the learned Counsel for the 
appellant in C.M.A. No. 191 of 1968, 
is that Article 137 of the Indian Limita- 
tion Act of 1963 would be applicable and 
the period of limitation for an applica- 
tion under section 75 of the Actis only 
3 years from the date on which the right 
to apply accrued. His contention is that 
the claim of the Corporation for emplo- 
yees’ contribution for a period of more 
than 3 years prior to the date of the 
application itself is clearly barred. The 
question, therefore, is whether Article 
137 of the Limitation Act, 1963 would be 
applicable to these cases. Learned Coun- 
sel invited our attention to a number of 
decisions in this respect. The first is 
the Bombay decision which was referred 
to earlier, viz., Employees’ State Insu- 
rance Corporation v. Bharat Barrel and Drum 
Manufacturing Gompany*, which held that 
the rule made by the State Government 
prescribing a period of limitation for an 
application under the Act is ultra vires. 
In that case, there was a reference by 
the Insurance Court of Bombay to the 
High Court under section 81 of the Act 
for the decision of two questions, viz., 
(1) whether rule 17 of the Employees’ 
State Insurance Rules is ultra vires of the 
rule making power of the State Govern- 
ment under section 96 (1) of the Emplo- 
yees’ State Insurance Act and (2) If yes, 
what, if any limitation applies to applica- 
tions filed by the Corporation to the 
Employees’ Insurance Court? As we 
said, the Bench of the Bombay High 


1. (1572) 1 S.G.R. 867: ALR. 1972 S.C. 
933, 
2. ALR, 1967 Bom, 472. 


44 


Court answered the first question in the 
affirmative holding that the rule by the 
State Government prescribing a period of 
limitation was ultra vires. Regarding 
the second question, they said that if the 
application under section 75 of the Act 
had been made prior to 1st January 1964, 
(the date on which the Limitation Act of 
1963 came into force), the application 
is not subject to any period of limitation, 
but if the application is one made after 
the coming into force of the Limitation 
Act of 1963, the same would be covered 
by Article 137 of the said Act. 


6. In Bombay Gas Company Limited v. 
Gopal Bhiwat, their Lordships of the 
Supreme Court have held that Article 
181 of the Limitation Act of 1908 applies 
only to applications which are made 
under the Code of Civil Procedure. 
That is the residuary Article in the old 
Act and as there isno other Article which 
could possibly be applied for an appl'ca- 
tion under section 75 of the Act, the 
Bombay High Court held that all applica- 
tions under section 75 of the Act fled 
prior to ‘Ist January, 1964; would not be 
subject to any period of limitation, Article 
137 of the Limitation Act of 1963 is the 
one corresponding to Article 181 of the 
old Act. The Bombay High Court, 
without much discussion, observed that 
Article 137 of the new Act covers-all appli- 
cations for which no period of limitation 
is provided by other Articles in the Act 
and therefore applications under section 
45, of the Act filed after 1st January, 1964 
-are subject to the period prescribed in the 
said Article, viz., Article 137 of the Limi- 
tation Act of 1963. The only reason 
given by the Bombay High Court for the 
above conclusion: is that the definition 
of the word “‘application’”’ under section 
2 (6) of the Limitation Act of 1963 inclu- 
des .a petition. However, with respect 
to the learned Judges of the Bombay High 
Court, we are unable to agree with their 
view that the definition of the word “appli- 
cation” under section 2 (b) of the new 
Limitation Act as including a petition 
makes any difference. The real ques- 
tion is whether Article 137 would be 
applicable to applications (including peti- 
tions) filed only under the Code of Civil 
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Procedure or whether it ‘would apply: 
to applications under special enactments 
also and the further question would, be- 
even if the said Article is applicable to 
applications made under special enact- 
ments, whether the said Article is appli- 
cable to applications not filed in a Court 
but before statutory bodies. The learned 
Counsel stated at one stage that the 
abovesaid Bombay decision having been 
confirmed by the Supreme Court in 
Bharat Barrel and Drum Manufacturing Com- 
pany v. Employees’ State Insurance Corpora- 
tion!, it must be taken that the question 
of limitation has been concluded. The 
Supreme Court has no doubt confirmed 
the decision of the Bombay High Court. 
But that is only regarding the question, 
whether rule 17 framed by the State’ 
Government was ultra vives. The 
question whether Article 137 of the 
Limitation Act of 1963 would be applica- 
ble to an application under section 75 of 
the Act was not before their Lordships 
of the Supreme Court. It is to be noted 
that in the case in which the two ques- 
tions were referred to the Bombay High 
Court, the application under section 75 
of the Act had been filed on 7th October, 
1963 and the contribution claimed by 
the Corporation in that application was 
for the period 1st September, 1957 to 
gist July, 1963. As the Bombay High 
Court: answered the .second question 
stating ‘that in respect of applications 
filed prior to ist January, 1964 there was 
no period of limitation at all the Corpora- 
tion ‘which filed the application before 
the Insurance Court succeeded fully. It 
was the opposite party viz., the employer 
who had been contending that under 
rule 17 of the Employees’ State Insurance 
Rules made by the State Government, 
the ‘period of limitation was only 12 
months from the date on which the right 
to claim arose, took the matter in appeal 
to the Supreme Court: The only ques- 
tion, therefore, before the Supreme Court 
was whether rule 17 was ultra vires or not. 
They agreed with the view of the Bombay 
High Court on that point and the appeal 
came to be dismissed. Under ‘such 
circumstances, there is no substance 
in the contention of the learned Counsel 


ee 
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that as the decision of the Bombay. High 
Court has been confirmed by the Supreme 
Court, the question of limitation has been 
concluded. As a matter of fact, even the 
findings of the Bombay High Court on 
the second question referred to it, that 
in respect of applications made after 
ist January, 1964. Article 197 of the 
Limitation Act of 1963 would be applica- 
ble, is in the nature of obiter because that 
question did not directly arise in that 
case, As already seen, the application 
by the Corporation under section 75 of the 
Act in that case had been ‘filed prior to 
Ist January, 1964 and the Bombay High 
Court held, following the .carlier 
Supreme Court decision in Bombay Gas 
Company Limited v, Gopal-Bhiwa1, that the 
application was not governed by .any 
period of limitation, Whether the obser- 
vation, of the Bombay High- Court that 
applications under section 75 of the Act 
made after -1st January, 1964 would be 
governed by Article 137 of the Limita- 
tión Act of 1963 is in the nature of obiter 
or not, with respect to the learned Judges, 
we are unable to agree with that vitw. 
Before giving our reasons therefor, we 
would like to refer to the othér decisions 
relied on' by the learned Counsel in this 


respect. 


4. Messrs. Chari and Ram v. Employees’ 
State Insurance Corporation®, is a decision 
by a single Judge of this Court. . The 
learned Judge, following the. abovesaid 
Bombay decision, held that Article 137 of 
the new Limitation Act would be appli- 
cable to applications under.section 75 of 
the Act filed after ist January, 1964. 
Venkatadri, J., in disposing of Writ Peti- 
tions Nos. 843 of 1965, 3093 of 1965 and 
4594 of 1965 by a common judgment 
followed the above Bombay’ decision. 
Incidentally.it may be stated that one of 
the above three writ petitions was. by 
Gemini Studios, the appellant in C.M.A. 
No. 191 ‘of 1968 and that rélated to emp- 
loyer’s special contribution under the 
transitory provisions of the Act. As the 
Corporation sought to recover certain 
amounts towards employer’s special con- 
tribution under the provisions of the 
Revenue Recovery Act not only against 


4. (1964) 3S.C.R, 709 : ALR, 1964 S.C. 
<2.. (1970) 2 MLL.J..92. aaa 
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the Gemini Studios, but also against 
certain other .studios,. the above writ 
petitions came to be filed. 


8. There are two decisions of the 
Supreme Court throwing light on this 
question.” In Athant Municipality v. Labour 
Courf, Hubli1, their Lordships of: the 
Supreme Court had to consider whether 
Article 137 of the Limitation Act of 1963 
would govern applications under section 
33-C (2) of the Industrial Disputes Act 
ornot. ‘They held, overruling a Bombay 
decision, that the said Articles would not 
govern such applications on two grounds, 
viz., (1) Article 1347 governs only applica- 
tions under the Code of Civil Procedure 
and (2) to attract Article 137, the appli- 
cation must be presented to a Court gover- 
ned by. the Code of Civil Procedure. It 
had been contended before their Lord- 
ships that Article 137 of the new Limita- 
tion Act is much wider in scope than the 
corresponding, Article in the old Act, viz., 
Article 181-and that therefore Article 137 
must be held to: govern even applications 
to the Labour Court under the Industrial 
Disputes Act. In dealing with this, 
their Lordships observe at page 1342, 
para. 10, as follows:— 


“It appears to us that the view expressed 
by this Court in those cases must be 
. held to be applicable, even when consi- 
dering the scope and applicability of 
Article 137 in the new Limitation Act of 
1963. The language of Article 137 is 
only slightly different from that of the 
earlier Article 181 inasmuch as when 
prescribing the three years’ period of 
limitation, the first column giving the 
description of the application reads as 
“any other application for which no 
period of limitation is provided else- 
where in this division’’. In fact, the addi- 
tion of the word ‘‘other’’ between the 
words “‘any’’ and ‘‘application’’ would 
indicate that the legislature wanted to 
‘make it clear that the principle .of 
interpretation of Article 181 on the basis 
of ejusdem generis should be applied when 
interpreting the new Article 137. This 
word “‘other’’ implies a reference to 
earlier Articles, and, consequently, in 
interpreting this Article, regard must be 
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had to the provisions contained in all 
the earlier Articles. The other Articles 
in the third division to the schedule 
refer to applications under the Code of 
Civil Procedure, with the exception 
of applications under the Arbitration 
Act and also in two cases applications 
under the Code of Criminal Procedure. 
The effect of the introduction in the 
third division of the schedule of refer- 
ence to applications under the Arbitra- 
tion Act in the old Limitation Act has 
already been considered by this Court 
in the case of Sha Mulchand and Company 
Limited v. Jawahar Mills Ltd.1, We think 
that on the same principle, it must be 
held that even the further alteration 
made in the articles contained in the 
third division of the schedule to the 
new Limitation Act containing refer- 
ence to applications under the Code 
of Criminal Procedure cannot be held 
to have materially altered the scope of 
the residuary Article 137 which deals 
with other applications. It is not possi- 
ble to hold that the intention of the 
legislature was to drastically alter the 
scope of this Article so as to include 
within it all applications, irrespective of 
the fact whether they had any refe- 
rence to the Code of Civil Procedure.” 


9. Then, in para. 11, their Lordships 
pointed out that at best the further 
amendment made by introducing Arti- 
cle 137 in the new Act in the place of 
Article 181 of the old Act, would at 
best enlarge the'scope of the third 
division to the schedule so as also to 
include some applications presented to 
Courts Se Y by the Code of 
Criminal Procedure. They stressed 
that one factor at least remains con- 
stant and that is that the applications 
must be to Courts if they are to be 
governed by the Articles in the third 
division. Their Lordships observed:— 


“The scope of the various articles in 
this division cannot be held to have 
been so enlarged as to include within 
them applications to bodies other than 
Courts, such as a quasi-judicial tri- 
bunal, or even an executive authority. 
An Industrial Tribunal or a Labour 
p 
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Court dealing with applications or 
references under the Act are not Courts 
and they are in no way governed 
either by the Code of Civil Pro- 
cedure or the Code of Criminal Pro- 
cedure. Wecannot, therefore, accept 
the submission made that this Article 
will apply even to applications made to 
an Industrial Tribunal or a Labour 
Court. The alterations made in the 
Article and in the new Act cannot, 
in our opinion, justify the interpreta- 
tion that even applications presented to 
bodies, other than Courts, are now to 
' be governed for purposes of limitation 
by Article 137”. 


In Nityanand v. Life Insurance Corporation of 
Indiat, a similar question arose. That 
was also in relation to an application to a 
Labour Court. After referring to Athant 
Municipality v. Labour Court, Hubli?, and 
the two reasons given therein for coming 
to the conclusion that Article 137 of the 
Limitation Act, 1963 does not apply 
to applications to the Labour Court, 
it was observed at page 210: 


“In our view Article 137 only 
contemplates applications to Courts. 
In the third division of the schedule 
to the Limitation Act, 1963, all other 
applications mentioned in the various 
Articles are applications filed in a 
Court. Further section 4 of the Limita- 
tion Act, 1963, provides for 
the contingency ‘when the prescribed 
period for any application expires on 
a holiday and the only contingency 
contemplated is ‘when the Court 
is closed’’, Again under section 5 it 
is only a Court which is enabled to 
admit an application after the pres- 
cribed period has expired if the Court 
is satisfied that the applicant had 
sufficient cause for not preferring the 
application. It seems to us that the 
scheme of the Indian Limitation Act is 
that it only deals with applications to 
Courts, and that the Labour Court is 
not a Court within the Indian Limita- 
tion Act, 1963’’. 


10. Therefore, it must be taken to be 
concluded that on the second ground, viz. 
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that in order to attract Article 137 of 
the Limitation Act, 1963, the application 
should be to a Court; an application to 
a statutory body would not be governed 
by the said Article. ' 


rr. The Insurance Court is only a 
statutory body and not a Court governed 
by the Code of Civil Procedure. Section 
74 of the Act says that the State Govern- 
ment shall, by notification in the official 
Gazette, constitute an Employees’ 
Insurance Court for such local area as 
may be specified in the notification. 
Under section 78 of the Act, certain 
powers of a civil Court are given to the 
Insurance Court. But it is not contended 
that because of such conferment of 
certain powers of a civil Court, the 
Insurance Court would be a civil Court 
itself. As a matter of fact, if the 
Insurance Court is a civil Court there 
would be no occasion for conferring 
certain of the powers of the civil Court on 
the said Insurance Court. Only for 
purposes of summoning and enforcing 
the attendance of witnesses, compelling 
the discovery and production of docu- 
ments and material objects, administering 
oath and recording evidence, the powers 
of a civil Court are conferred on the 
Insurance Court. The abovesaid section 
also provides that the Insurance Court 
shall be deemed to be a civil Court 
within the meaning of section 195 and 
Chapter XX XV of the Code of Criminal 
Procedure, 1898. These provisions, far 
from making the Insurance Court a 
civil Court, only highlight the distinc- 
tion between the Insurance Court and 
the civil Court. It is significant to note 
that under section 75 (3) of the Act, it 
is provided that no civil Court shall have 
jurisdiction to decide or deal with any 
question or dispute for which provision 
is made in the earlier sub-sections of 
that section. It is under section 75 
the present applications are made to 
the Insurance Court and a sub-section of 
the very section provides that no civil 
Court shall have jurisdiction to entertain 
such disputes. That again goes to show 
that the Insurance Court is not a civil 
Court. We are unable to find any 
distinction between a Labour Court 
constituted under the Industrial Disputes, 
Act and an Insurance Court constituted 
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under the Employees’ State Insurance| 
Act, regarding this aspect of the matter. 


rz. Regarding the other reasons given 
in Athani Municipality vi Labour Court, 
Hubly4, riz. that Article 137 would apply 
only to applications under the Code of 
Civil Procedure, Nityanand v. Life Insurance 
Corporation of India, said that it is not 
necessary to express their Lordships’ 
view on the said ground and that it 
seemed to them that the question may 
require serious consideration whether 
applications to Courts under other pro- 
visions, apart from the Code of Civil Pro- 
cedure, are included within Article 137 
of the Limitation Act, 1963, or not. In 
view of the above observations of their 
Lordships of the Supreme Court in the 
subsequent judgment, viz., Nityanand v. 
Life Insurance Corporation of India?, and in 
view of the statement of objects and 
reasons of the Limitation Act, 1963, 
which said that the object is to provide 
a period of limitation for original 
applications and petitions under special 
laws, the learned Counsel contends that 
Article 137 cannot be confined to the 
applications under the Code of Civil 
Procedure. Though it is strictly not 
necessary to go into this question in great 
detail, as we are satisfied that Article 137 
of the new Limitation Act would not 
be applicable to applications under the 
Act made to bodies which are not Courts, 
as the point was argued in some detail, 
we would deal with it in passing. 


13. The submission was that Article 137 
of the Limitation Act prescribes a period 
of three years for applications other 
than those which are not provided for 
under the third division, that is, it 
would include applications under special 
enactments other than Civil Procedure 
Code. In support of this contention, 
reference was made to the statement of 
objects and reasons of the Limitation 
Act, 1963 which states as follows:— 


“A new definition of application is 
being inserted so as to include a peti- 
tion original or otherwise. The object 
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is to provide a period of limitation 
for original applications and petitions 
under special laws as there is no such 
provision now”. 


The intention therefore in enacting the 
amended Limitation Act is to provide .a 
period of limitation for original appli- 
cations and petitions under special laws. 
The question is whether this object has 
been achieved. | 


Section 29 (2) of the Limitation Act 
provides as follows:— 


“Where any special or local law pres- 
cribes for any suit, appeal or appli- 
cation a period of limitation diffe- 
rent from -the period prescribed by 
the Schedule, the provisions of section 3 
shall apply as if such period were the 
period prescribed by the Schedule 
and for the purpose of determining any 
period of limitation prescribed for any 
sult, appeal or application by any 
special or local law, the provisions 
contained in sections 4 to 24 (inclusive) 
shall apply only in so far as, and to 
the extent to which, they arë not 
expressly excluded by such special or 
local law’’. 


Under the sub-section, where a period of 
limitation is prescribed for any suit, 
appeal or application by any special or 
local law different from the period pres- 
cribed by the Schedule,:the provisions 
of section 3 shall apply as if such period 
were the period prescribed by the 
schedule, and for the purpose of deter- 
mining any period of limitation pres- 
cribed for any suit, appeal or application 
by any special or local law, the provisions 
contained in sections 4 to 24 shall apply 
only in so far as, and to the extent to 
which they are not expressly excluded 
by such special or local law. The 
provision made for suit, appeal or appli- 
cation under special or local laws would 
indicate that the Limitation Act would 
also apply to suits, appeals and appli- 
cations under special or local laws, 
„provided they are entertainable by the 
civil Courts. When the special or local 
law prescribes a period of limitation 
different from the period prescribed 
therefor by the first schedule, by virtue 
of the sub-section, the period: pres- 
cribed by the special or local law will 
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be applicable for determining the period 
of limitation. In the Limitation Act IX 
of 1908, the third division related to 
applications and Article 181 which is 
one of the Articles in the third division 
provided a period of three years for 
applications for which no period of 
limitation is provided elsewheré in the 
schedulé. This has been construed as 
applications under the Civil Procedure 
Code. This Article has been construed 
as being applicable to applications under 
the Civil Procedure Code for which no 
period of limitation is’ provided’ for 
elsewhere. But under the new Act, 
XXXVI of 1963, the third division 
which relates to applications is divided 
into two parts and Article ` 137 is found 
in the second part. The second part 
is stated to be applicable to ‘‘ other 
applications’. Article 137 states that 
the period of limitation is three years for 
any other applications for which no 
period of limitation is provided else- 
where in the division. This Article 
would relate to applications which are 
not provided for in the third division and 
‘that would include applications which 
are mantainable by civil Courts whether 
under the Civil Procedure Code or under 
any other special or local law for which 
no period of limitation is provided else- 
where in this division. The wording 
of section 29 (2) of the Act would sup- 
port this view as the period prescribed 
by any special or local law would prevail 
over the period prescribed in the schedule 
to the Limitation Act. But where no 
period is prescribed by any special or 
local law, the period mentioned in the 
schedule to the Limitation Act will be 
applicable. But the Article will be appli- 
cable only to applications made to a 
civil Court. This construction of Article 
137 of Act XXXVI of 1963 would achieve 
the object and reasons of the Limitation 
Act in providing the period of limitation 
for original applications and petitions 
under special law. 


14. In R. K. Kajaria v. G. Engineering 
(India). Ltd.1, the Court held that the 
scope of Article 137 under the Limitation 
Act, 1963 has been widened by making 
the Act applicable to ‘applications as also 
petitions under special enactments. The 
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Supreme Court in Athani Municipality v. 
Labour Court, Hubli1, expressed its view 
that Article 137 and the Schedule to 
the Limitation Actdo not apply to special 
enactments and that the law was not 
changed by the introduction of Article 
137 of the new Limitation Act of 1963. 
In a subsequent decision in Nityanand v. 
Life Insurance Corporation of India*, the 
Supreme Court held that its earlier 
view in Athans Municipality v. Labour Court, 
Hubli! requires serious consideration. 
This question is therefore open and there 
is considerable force in the contention 
raised by the learned Counsel for the 
appellant. It is unnecessary to decide 
the point raised as we are of the view 
that the Limitation Act is applicable 
only to applications made to'a civil 
Court and as the present applications 
were not before civil -Courts, Article 
137 is not applicable. 


15. Under these circumstances, we can- 
not: hold that the question of limitation 
has been correctly decided in, the deci- 
sion relied on by the learned Counsel viz., 
Messrs. Chart and Ram v. Employees’ State 
Insurance Gorporation®. The learned 
Judge who decided the said case in one 
part of his judgment, has held that the 
Limitation Act of 1963 does not provide 
any period of ‘imitation in respect of 
applications before the Insurance Court. 
There, before the learned single Judge, 
the Corporation, instead of contending 
that the application to the Insurance 
Court is not governed by any period of 
limitation, put forward a contention that 
by virtue of section 17 of the Limitation 
Act, the period of limitation is extended. 
The: contention was that the employer 
had failed: to file the necessary returns 
and therefore section 17 of the Limita- 
tion Act was ‘attracted. In rejecting 
that contention, the learned Judge 
observed that there is no specific period 
prescribed under the Limitation Act of 
1963 in respect of applications to the 
Insurance Court.- The reasoning 1s, as 
there is no period of limitation prescribed 
under the Limitation Act for such an 
application, section 17, which starts 
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with ‘the words “‘where, in the case of 
any suit or application for which a period 
of limitation is prescribed by this Act...” 
would have no application and that 
therefore there would be no question of 
the Corporation getting an extended 
period of limitation. This is what the 
learned Judge says:— 


“Section 17 (1) begins by saying: — 


“Where, in the case of any suit or 
application for which a period of 
limitation is prescribed by this Act...” 
There is no prescription, and hence 
section 17 cannot be invoked for the 
benefit of the respondent’s contentions.” 


The above observation of the. learned 
Judge would mean that no Article 
including Article 137 of the Limitation 
Act, 1963, has any application to an 
application to the Insurance Court, 
though further down in the judgment 
the learned Judge stated that Article 137 
would apply. Whatever that be in 
view of the Supreme Court decisions refer- 
red to earlier, we hold that there was 
no period of limitation in respect of the 
three applications with which we are 
concerned in these three appeals, as all 
of them had admittedly been filed prior 
to the 1966 amendment under which 
section 77 (1-A) of the Act came.to be 
incorporated in the statute book. 


16. Then taking the individual appeals, 
in ©. M. A. No. 12 of 1968 the only 
other point raised is that casual workers 
are not employees as defined under the 
Act. , According to the Corporation, the 
appellant in this case was having 930 
employees, though some of them were 
only casual labourers. On the contrary, 
the case of the appellant put forward 
before the Insurance Court was that on 
no day, more than 15 or 16 men worked 
in his factory and therefore the provisions 
of the Act cannot be applied. From 
the evidence on record, the Insurance 
Court came to the conclusion that the 
number of employees working in the 
appellant’s factory exceeded 20 and that 
therefore the provisions of the Act applied 
and the appellant was bound to pay the 
employees’ contribution. However, 
though a sum of Rs. 3,593 had been claifn- 
ed on the basis that 30 employces were 
to be covered, the Insurance Court held 
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that the insurance cover was available 
only to 20 employees and that therefore 
only 2/3 of the total amount of Rs. 3,593 
claimed is payable by the appellant to 
the Corporation towards employees’ 
contribution. 


17. The contention now is, the word 
“employee” as defined under the Act 
would not take in casual labourers. 
It is stated that even according to the 
corporation, out of the 30 workers found 
working on the dates of inspection by 
the Insurance Inspector, only 17 were 
permanent employees and the rest were 
casual labourers. The word “‘factory’’ 
has been defined as “any premises, 
including the precincts thereof, whereon 
twenty or more persons are employed or 
were employed for wages on any day 
of the preceding twelve months, and in 
any part of which a manufacturing pro- 
cess is being carried on with the aid of 
power,’ etc. Theretore, even if on 
one single day 20 or more persons had 
been employed for wages, it would be a 
factory, provided in any part of the 
premises a manufacturing process is 
carried on with the aid of power, etc. 

at would prima facie show that even a 
casual labourer has to be counted in 
order to determine whether a parti- 
cular premises is a factory as defined 
under the Act or not. But whether a 
casual worker is entitled to msurance 
cover under the Act may be a different 
question. In Gnanambikai Mills v. 
Employees’ State Insurance Corporatton*. 
Ramamurti, J. has held that the pro- 
visions of the Act would not apply to 
casual workers. But we think it is not 
necessary to go into this aspect of the 
matter because, from the materials on 
record, we have to proceed on the footing 
that there weére really 20 permanent 
workers in the premises in question. The 
Insurance Court has pointed out that 
apart from the 17 workers shown as per- 
manent workers, there were admittedly 
three members of the supervisory staff 
by name Narayanan Nair, Vaidyana- 
than and Ansar who gave evidence as 
R.W. 1. The Insurance Gourt has 
pointed out that they are also employees. 
The Insurance Court, after referring 
to Exhibits B-1 te B-4 and B-7 to B-10 
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relied on by the appellant, says: ‘‘It 
is evident from some of the entries in 
these Exhibits coupled with the fact that 
there were 3 other monthly paid 
employees, viz., P. Narayanan Nair, 
Vaidyanathan and the witness himself, 
the total number of employees at a time 
exceeded 20 and more on specified 
dates’. It was never contended before 
us that this observation of the Insurance 
Court is wrong. We hold, therefore, 
that there is no merit in C.M.A. No. 12 
of 1968 and that has to be dismissed. 


18. Coming to the other two G. M. 
As. the points raised are one and the 
same. As a matter of fact, the learned 
Counsel appearing for the appellant 
in C.M.A. No. 192 of 1968 did not add 
anything to what the learned Gounsel 
in the other appeal (G.M.A, No. 1g1 
of 1968) said. It is to be noted that 
the appellant in C.M.A. No. 192 of 1968 
as well as that in C.M.A. No. 191 of 
1968 is a studio engaged in film pro- 
duction. Mr. Seshadri, the learned 
Counsel in C.M.A. No. 191 of 1968, 
contends that because of a Bench decision 
of this Court in In re, K. V. F. Sarmat, 
which was one under the Factories Act, 
both the parties, viz., the Corporation 
as well as the appellant, proceeded on the 
footing that employees working in some 
of the departments of the studios are 
not entitled to insurance cover under 
the Act and that only after the decision 
of another Bench of this Court in 
Employees’ State Insurance Corporation v. 
Sriramulu Naidu?, the Corporation began 
to claim employees’ contribution in 
respect of the employees in some 
of the departments’ in the studio, 
that in respect of such employees for 
whom contribution is now claimed, 
there had never been insurance cover 
and as many of such employees might 
have even left the employment, there 
is no chance of the appellant recouping 
the employees’ contribution from their 
wages and that therefore the Corporation’s 
claim should be negatived. But this con- 
tention is not sound. We may take 
it that the delay on the part of the 
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Corporation in demanding the emplo- 
yees’ contribution from the appellant 
was on the misapprehension that those 
employees, who were working in some of 
the ‘departments of the studios, are not 
covered by the provisions of the Act. 
But when the employer has a statutory 


liability to pay not only the emplo- 
yer’s contribution but also the ' 
employees’ contribution (see section 


40 of the Act), we do not understand 
how the appellant can escape liability, 
even if it be that the concerned employees 
had not had the benefits under the Act. 
The scheme of the Act is summarised by 
their Lordships of the Supreme Court in 
Bharat Barrel and Drum Manufacturing 
Company v. Employees’ State Insurance 
Corporation’, at page 1940, paragraph 13, 
and we think we can usefully extract the 
same. It is as follows: 


“An examination of the purpose and 
, intendment of the Act and the scheme 
which it effectuates leaves no doubt 
that it was enacted for the benefit 
of the employees and their dependants, 
in case of sickness, maternity and 
‘employment injury’ as also to make 
provision for certain other matters. 
Section 40 makes the employer 
liable in the first instance to pay the 
contributions of the employer as well 
as the employee to the Corporation 
subject to the recovery from the 
, employee of the amount he is liable 
to contribute. This liability on the 
employer is categorical and mandatory. 
He is further required under section 44 
to submit to the Corporation returns 
as specified therein. Chapter V 
comprised of sections 46 to 73, deals 
with the benefits which includes 
among others, sickness and disablement 
benefit of the employee, his eligibility, 
for receiving payments and the com- 
pensation payable to his dependants. 
If the employer fails or neglects to pay 
the contributions as. required, the 
corporation has the right to recover 
from him under section 68, the 
amounts specified in- that section as 
an arrear of land revenue. Section 94 
provides that the contributions due to 
a Corporation are deemed to be 
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included in the debts under the 
Insolvency Acts and the Companies 
Act and are given priority over other 
debts in the distribution of the asséts 
of a Company in liquidation. Chapter 
VI deals with adjudication of disputes 
and claims, of which section 74 pro- 
vides for the constitution of the 
Insurance Court. Section 74 specifies 
the matters to be decided by that 
Court; section 76 and section 77 deal 
with the’ institution and commence- 
ment of proceedings and section 78 
with the powers of the Insurance Court. 
Section 80° deals with the non-admis- 
sibility of the claim, if not made 
within twelve months after the claim is 
due, while section 82: (3), prescribes 
the period within which an appeal 
should be filed against the order of the 
Insurance Court. These provisions, 
in our view, unmistakably indicate 
that the whole scheme is dependent 
upon the contributions made by the 
employer not only with respect to 
the amounts payable by him but also 
in respect of those payable by the 
employee. No limitation has been 
fixed for the recovery of these amounts . 
by the Corporation from the employer; 
on the other hand section 68 empowers 
the Corporation to resort to coercive 
process. If any such steps are pro- 
posed to be taken by the Corporation 
and the employer is aggrieved, he has 
a right to file and apply to the 
Insurance Court and have his claim 
adjudicated by it in the same way as 
the Corporation can prefer a claim 
in a case where the liability to pay is 
disputed”. 
It is not contended—and rightly, in our 
opinion that the Corporation is in any 
way estopped by its conduct from claim- 
ing employees’ contribution after long 
lapse of time. Therefore there is _ no 
escaping the position that the appellant 
is bound to pay the employees’ contri- 
bution, subject to the question of quan- 
tum. 


19. Regarding the quantum of con- 
tribution, there is no dispute before 
us regarding the number of employegs 
for whom contribution has to be paid. 
However, the learned Counsel contends 
that the Corporation is claiming contri- 
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bution on an ad hoc basis to which 
they are not entitled. Admittedly, the 
appellant has not filed the necessary 
returns as Contemplated under section 44 
of the Act. 

20. Inspection of books had also not 
been given. ‘Therefore, the Corporation 
assessed the employees’ contribution on 
an ad hoc basis of Rs, 100 as the monthly 
wage of an employee. Section 45-A 
introduced by the amending Act (LXIV 
of 1966) says that where in respect of 
a factory or establishment no returns, 
etc, are furnished, the Corporation may, 
on the basis of information available to it, 
by order, determine the amount of 
contributions payable by it in respect 
of the employees of that factory or estab- 
lishment. Sub-section (2) of that section 
further says that such an order made 
by the Corporation shall be sufficient 
proof of the claim of the Corporation 
under section 75 of the Act. But this 
provision is not applicable to the present 
appeals. Therefore in the present cases 
the assessment made by the Corporation 
cannot be taken as sufficient proof of its 
claim. The Insurance Court has to take 
evidence on the point. As a matter of 
fact, the Insurance Court had called 
upon the appellant to produce the neces- 
sary books and accounts, but the appel- 
lant did not produce even a scrap of 
paper. The excuse is that the records-are 
so voluminous that they could not be 
produced. It failed to give inspection of 
the records to the Corporation even after 
the filing of the application in the 
Insurance Court. Under such cir- 
cumstances, even though adoption of 
the ad hoc figure of Rs. 100 per mensem 
as the wage of an employee is not strictly 
within the provisions of the Act and 
the matter might require further 
enquiry, the learned Counsel for the 
appellant stated that he will accept the 
assessment of the employees’ contri- 
bution on the basis of Rs. 100 per men- 
sem as the wage of an employee and 
that the matter need not be remitted to 
the Insurance Court for further enquiry. 
Under these circumstances, we accept 
the quantum of employees’ contribution 
arrived at by the Insurance Court as 
correct. 


gx, The only othr point raised by the 
learned Counsel is that the Corporation 
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ought to have referred the question 
whether a particular employee comes 
within the definition of the word 
“employee”? under the Act, to the 
Insurance Court before ever it makes a 
claim regarding employees’ contribution. 
We have already referred to the scheme 
of the Act and there is absolutely nothing 
in the various provisions in support of 
such a contention. Under section 75, 
no doubt the question whether any 
person is an employee within the mean- 
ing of the Act is one within the juris- 
diction of the Insurance Court to be 
decided. But that does not mean that 
before ever the Corporation makes a 
claim, it has necessarily to make a 
reference to the Insurance Court as to 
whether a particular person is an employee 
or not. Under sub-section (2) of section 
75, the Insurance Court is empowered to 
decide the claim for the recovery of 
contributions from the principal 
employer. It is under that provision 
the petition has been filed. In this 
very petition it is open to the employer 
to raise the question that a particular 
person is not an employee and therefore 
no contribution is payable regarding such 
person. 


22. Before the Insurance Court it had 
not been contended (in the petitions 
out of which C. M. A. Nos. 191 and 192 
of 1968 arise), that any of the persons 
regarding whom employees’ contribution 
was Claimed was not an employee as 
defined under the Act. Even before us 
it is not the case of the learned Counsel 
that any of the persons regarding whom 
employees’ contribution is claimed is not 
an employee as defined under the Act. 
But the point raised, as we said, is that 
the Corporation was bound to refer 
the question whether a particular person 
is an employee or not, before ever 
contribution is claimed. Such a con- 
tention is quite untenable, in the face 
of the various provisions of the Act. 


23. The result is, all the three Civil 
Miscellaneous Appeals fail and they 
are dismissed. But, under the cir- 
cumstances, there would be no order as 
to costs. 


S.J. Appeals 


dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Appellate Jurisdiction.) 


Present.—K. S, Venkataraman and S. 
Mahkarajan, FJ.. 


Cosmopolitan Club, Madras, re- 
ae Neti by its Honorary Secretary 

, Shanmugham .. Appellant* 
2, 


Regional Provident Fund Commis- 
sioner, Respondent. 


Employess Provident Funds Act (XIX of 
1952), as amended in 1958 and 1gb0-— 
Notification under section 1 (3) (d)— 
Inclusion of clubs for provident fund contri- 
bution—Valtdity challenged— “Any other 
establishment’’—Meaning — Statement of 
Objects and Reasons—Valus. 


There are two categories of establishments 
to which the Employees Provident Funds 
Act will apply. Firstly it will apply to 
a factory engaged in any industry speci- 
fied in Schedule I and in which 20 or 
more persons are employed. Secondly 
on the terms of section 1 (3) (6) the 
Act will apply to any other establish- 
ment or class of such establishment 
employing 20 or more persons which the 
Central Government may specify. The 
word ‘any’ is general and the Act has 
given sufficient indication of the policy 
underlying its provisions. The only 
limitation is that the establishment 
should employ 20 or more persons. 
The Centra! Government can be expected 
to have all the relevant information 
enabling it to determine which of such 
establishments can bear the additional 
burden, of making contribution by way 
of provident fund for the benefit of 
its employees. There is nothing in the 
Act to show that the wide scope of the 
words “‘any other establishment’’ should 
be limited to a commercial establish- 
ment. [Para. 6.] 


Anything stated in the Statement of 
Objects and Reasons cannot curtail 
the wide scope of the words “any other 
establishment” in section 1(3) (6) of the 
Act. {Para. 7.) 
as 


* W.A, No. 2 of 1967, Sth Abril, 1973. 


Cases referred to :— 


Mohammed Als v. Union of India, (1963) 
Supp. s S.G.R. 993: (1964) 1 S.C.J.. 
93290: AIR. 1964 S.G. 980: M, G. Poddar 
y. Regional Provident Fund Gommissioner, 
(1971) 1 L.L.J. 381; Stats of Bombay 
v. Hospital Mazdoor Sabka, 1960 §.C.J. 
679 : 1g60 §.C.R. 866; A.I.R. 1960 
S.C. 610: The Management of Safdarjung 
Hospital, New Delhi, v. K. S. Sahi, 


(1970) 1 §.C.C. 735. 


Appeal under clause 15 of the Letters 
Patent against the order of the Honour- 
able Mr. Justice Srinivasan dated 25th 
November, 1965 and made in the exer- 
cise of the Special Original Jurisdiction 
of the High Court in Writ Petition No. 
1058 of 1963 presented under Article 
226 of the Constitution of India to 
issue a writ of mandamus directing the 
Regional Provident Fund Commissioner, 
Madras, the respondent herein to forbear 
from proceeding further in the matter 
in pursuance of his Memo. No. OG/MD/ 
3084 Regd. dated agth July, i963, 


A. K. Sree Raman and A. S, Katlasam, for 
Appellant. 


Ali Mohamed, Junior Central Govern- 
ment Standing Counsel on behalf of 
Respondent. 


The Order of the Court was pronounced 
by 


Venkataraman, 7,—This is an appeal direc- 
ted against the Judgment of Srinivasan‘ 
J. dismissing the petition filed by the 
Cosmopolitan Club, Madras for a writ 
of mandamus prohibiting the Regional 
Provident Fund Commissioner, Madras 
taking action under the Employees’ 
Provident Funds Act, 1952 as amended 
against the Cosmopolitan Club, Madras. 
Briefly speaking, the Act is intended 
to provide foi the institution of provident 
funds for employees in factories and 
other establishments; the employer has 
to contribute 64%. The Cosmo- 

itan Club contends that the Act does 
not apply to them. 


2, Originally section 1 (3) of the Act 
stood as follows: ; 


“Subject to the provisions contained 
in section 16 (dealing with infant 


~t b 


$4 THE 
factories) it applies in the first instance 
to all factories engaged in any industry 
sepcified in Schedule in which fifty or 
more persons are-employed, but the 
Central Government may, after giving 
not less than two months’ notice of 
its intention so to do, by notification 
in the Official Gazette, apply the 
provisions of this Act to all factories 
employing such number of persons 
less than fifty as may be specified in 
the notification and engaged in any 
such industry’’. 


This was amended by Act XCIV of 
1958 so as to read as follows: , 


“Subject to the provisions contained 
in section 16, it applies— 


(a) to every establishment which 18 a 
factory engaged in any industry 
specified in Schedule | and in which 
fifty or more persons are employed, and 


(b) to any other establishment emplo- 
ying fifty or more persons OF class of 
such establishments which the Central 
Government may by notification in 
the Official Gazette, specify in this 
behalf: 


Provided that the Central Government 
may, after giving not less than two 
months’ notice of its intention so to do, 
by notification in the Official Gazette, 
apply the provisions of this Act to 
any establishment employing such 
number of persons less than fifty as 
may be specified in the notification’. 


This ‘was further amended by Act’ 


3. 
No. XLVI of 1960 substituting the word 
‘twenty’ for the word ‘fifty’. 


4. Under the powers vested in the 
Central Government by section 1 (3) (b) 
they issued the following notification 
on gist May, 1963 vZ., 


The Central Government hereby specifies 
the following classes of establishments in 
which 20 or more persons are employed 
as the establishments to which the Act 
shall apply with effect from, namely; 


Societies, clubs or associations which 
previde board or lodging or both, or 
facilities for amusements or any other 
service to any of their members or to 
any of their guests on payment. 
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The Cosmopolitan Club, Madras, had in 
its employment more than 20 persons. 
Acting under this notification the Regi- 
onal Provident Fund Commissioner, 
Madras issued a notice to the Gosmo- 
politan Club, Madras to submit a state- 
ment under the Act. Thereupon, the 
Cosmopolitan Club filed the writ peti- 
tion contending that though more than 
20 persons are employed in the Cosmo- 
politan Club it does not make profit, 
that it exists only for the purpose of 
providing amenities and facilities for 
the members thereof, that it 1s not a 
commercial establishment and that con- 
sequently it cannot be said to be an 
‘establishment’? within the meaning of 
section 1 (3) of the Act even after the 
amendment. It is contended that the 
notification is ultra vires the Act. This 
contention was repelled by Srinivasan, J. 
and hence this appeal. 


5. Srinivasan, J., relies on two decisions 
of the Supreme Court one of which direc- 
tly concludes the point i.e., the decision 
in Mohammed Ali v. Union of Indiat. 
There a similar notification extending 
the Act to (1) hotels and (2) restaurants 
was attacked on the ground that it was 
ultra vires. The contentions will appear 
from the following passage: 


“Tt has been contended (1): that sec- 
tion 1 (3) (b) under which the notifi- 
cation including restaurants and hotels 
were brought under the operation of 
the Act, is invalid because it confers 
uncontrolled. and uncanalised power 
on the Government; (2) that the Act 
was intended to apply to mere wage- 
-earners and not to salaried people 
and that, therefore, the two notifications 
as a result of which the petitioners’ 
employees have been brought. within 
the purview of the Act arc pad inasmuch 
as they are salaried employees and 
not mere wage-earners; and (3) that 
the scheme is bad under Article 14 
of the Constitution because it is dis- 
criminatory’’. 
Their Lordships of the Supreme Court 


rejected these contentions. We are 
mainly concerned with the observations 





1. ALR. 19€4 S.C. 980 : (1963) 1 S.GR. 
(Supp.) 993 : (1964) 1 S.G.J. 329. 
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regarding contentions (1) and (3). 
Regarding contention (1), their Lordships 
of the Supreme Court observed as 
follows: 


“In our opinion, there is no substance 
in any one of these contentions. It 
cannot be asserted that the powers 
entrusted to the Central Government 
to bring within the purview of the Act 
such establishments or class of establish- 
ments as the Government may by 
notification in the Official Gazette 
specify is uncontrolled and uncanalised. 
The whole Act is directed to institute 
provident funds for the benefit of 
employees in factories and other esta- 
blishments; as the preamble indicates. 
The institution of provident fund for 
employees is too well established to 
admit of any doubt as to its utility as a 
measure of social justice. The under- 
lying idea behind the provisions of 
the Act is to bring all kinds of emplo- 
yees within its fold as and when the 
Central Government might think fit, 
after reviewing the circumstances of 
each class of establishments. Schedule 
I to the Act contains a list of a large 
variety of industries engaged in the 
manufacture of diverse commodities, 
mentioned therein. To all establish- 
ments which aré factories engaged in 
the industries enumerated in Schedule 
I, the Act has been made applicable 
of its own force, subject to the provi- 
sions of section 16, which has indicated 
the establishments to which the Act 
shall not apply. The schedule is 
liable to be added to or modified so as 
to include other categories of indus- 
tires not already included in Schedule I. 
So far as establishments which do 
not come within the description of fac- 
tories engaged in industries, the Central 
Government has been vested with the 
power of specifying such establish- 
ments or class of the establishements, 
as it might determine, to be brought 
within the purview of the Act. The 
Act has given sufficient indication 
of the policy underlying its provisions, 
namely that it shall apply to all facto- 
ries engaged in any kind of industry 
and to all other establishments employ- 
ing 20 or more persons. This Court 
has repeatedly laid it down that where 
the discretion to apply the provisions 


of a particular statute is left with 
Government, it will be presumed that 
the discretion so vested in such a high 
authority will not be abused. The 
Government is In a position to have 
all the relevant and necessary informa- 
tion in relation to each kind of esta- 
blishment enabling it to determine 
which of such establishments can bear 
the additional burden of making con- 
tribution by way of provident fund for 
the benefit of its employees. The 
power to exempt given to the appro- 
priate Government under section 17 
is not uncanalised because clauses (a) 
and (b) of that section postulate that 
the exemption would be granted on the 

` ground that the employees of those 
establishments are already in the enjoy- 
ment of benefits in the nature of pro~ 
vident fund, pension or gratuity not 
less favourable to them than under the 
Act”, 


Regarding contention (3) their Lordships 
of the Supreme Court observed as follows: 


“It now remains to consider the third 
and the last contention raised on 
behalf of the petitioners, namely that 
the Act suffers from the vice of discri- 
mination and,therefore infringes Article 
14 of the Constitution. Itis even more 
difficult to understand this contention, 
because as already pointed out, the 
Act applies to all establishments except 
those recited in section 16 which 
before its amendment by Act XLVI 
of 1960, exempted establishments be- 
longing to Government or to a local 
authority. But whatever vice there 
may have been in that provision has 
been removed by amending the 
section... .,.” 


6. No doubt, the question before the 
Supreme Gurt was only the vires of 
the notification. But in determining 
that question their Lordshits had to 
interpret the Act, and while inter- 
preting it they have, pointed out that 
there are two categories of establish- 
ments to which the Act will apply. 
Firstly, it will apply to a factory 
engaged in any industry specified ein 
Schedule I and in which 20 or mor 
persons are employed and the Central 
Government could add other industries 
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In Schedule I; a factory has also been 
defined in the Act. To a factory 
engaged in any industry specified in 
Schedule I, the Act will automatically 
apply. We are not concerned with that. 
Secondly, on the terms of section 1 (3) (b) 
the Act will apply to any other establish- 
ment or class of such establishment 
employing 20 or more persons which 
the Central Government may specily. 
The word ‘any’ is general and their 
Lordships point out that the Act has 
given sufficient indication of the policy 
underlying its provisions, namely, that 
it will apply to all factories engaged in 
any kind of industry and to all other 
establishments employing 20 or more 
persons. They point out that the only 
limitation is that the establishment should 
employ 20 or more persons and that 
the Central Government can be expec- 
ted to have all the relevant information 
enabling it to determine which of such 
establishments can bear the additional 
burden of making contribution by way of 
provident fund for the benefit of its 
employees. In pointing out that the 
Act is not discriminatory their Lordships 
say that the Act applies to all establish- 
ments except those recited in section 16. 
There is nothing in the Act to show that 
the wide scope of the words ‘any other 
establishment’ should be limited to a 
commercial .establishment as contended 
for by the appellant. The interpretation 
of their Lordships also shows that there 
is no scope for importing such a consi- 
deration in interpreting the words * any 
other establishment’. After this inter- 
pretation by the highest Court, it is 
not possible to accede to the conten- 
tion that the words ‘any other establish- 
ment’ should be so limited to ‘commer- 
cial establishments’. 


Y. The learned Counsel for the appel- 
lant however relies on the Statement of 
Objects and Reasons of the amending 
Act XCIV of 1956 in support of this con- 
tention. They are: 


“The Employees’ Provident Funds Act, 
1952, applied originally to factories 
engaged in the six industries specified 
in Schedule I, namely, cement, cigare- 
ttes, electrical, mechanical or general 
engineering products, iron and steel, 


paper and textiles, Section 4 of the 


THE MADRAS LAW JOURNAL REPORTS 


[1974 


Act, provides for the extension of the 
Act to other factories by a notification 
in the Offcial Gazette. Of late, there 
has been a persistent demand for the 
extension of provident fund benefits 
to all industrial workers and the Act has 
recently been extended to seventeen 
additional factory industries by noti- 
fication. Seçtion 4, however, provi- 
des for application of the Act to 
factory industries only. There is no 
provision in the Act enabling its exten- 
sion to other establishments like plan- 
tations, mines, commercial establish- 
ments etc. It is, therefore, pro- 
posed to include an enabling provi- 
sion in the Act to the effect that, 
subject to the exemptions provi- 
ded in section 16, the Act shall apply 
to any establishment or class of esta- 
blishments as may be specified by the 
Central Government by notification 
in the Official Gazette.” 


He relies in particular on the following 
sentence. 


“There is no provision in the Act enab- 
ling its extension to other establishments 
like plantations, mines, commercial 
establishments, etc.” He urges that 
these words show that when the amend- 
ing Act was introduced, the Govern- 
ment -had only ‘commercial establish- 
ments’ in mind. We do not think that 
this sentence in the Statement of 
‘Objects and Reasons’ can in any way 
curtail the wide scope of the words 
‘any other establishment’ particularly 
when according to the interpretation 
placed by the Supreme Court, no such 
limitation can be imported. 


8. There is a decision of the Calcutta 
High Court in M.G. Poddar v. Regional 
Provident Fund Commissioner!, taking the 
same view which Srinivasan, J., has 
taken and we are also taking. 


Srinivasan, J., has referred to another 
decision in State of Bombay v. Hospital 
Mazdoor Sabha?, wherein their Lordships 
held that the concerned hospital was 
an industry within the meaning of the 
Industrial Disputes Act. There has 





1. (1971) 1 L.L.J. 381. 
2. AIR. 1960 S.Q. 610 : 1960 S.C.J. 679 : 
1560 S.A.R. 866, 


I) SANGILI J. RAMAKRISHNAN 


been a change of opinionin the Supreme 
Court on that point in the later deci- 
sion in The Management of Safdarjung 
Hospital, New Delhi v. K.S. Sethi*, But 
the definition of ‘industry’ in the Indus- 
trial Disputes Act is entirely different 
viz., ‘industry’ means business, trade, 
undertaking, manufacture or calling of 
employers and includes any calling service, 
employment, handicraft, or industrial 
occupation or avocation of workmen. The 
word ‘industry’ has been defined with 
reference to so many words, whereas 
here ‘any other establishment’ are very 
general and are not curtailed by any 
limiting words. No purpose will be 
served by examining the matter further, 
particularly in view of the decision of 
the Supreme Court in Mohammed Ali v. 
Union of India?, which in our opinion 
concludes the matter. 


9. The appeal is accordingly dismissed 
but there will be no order as to costs. 


x0. The learned Counsel for the appel- 
lant prays that he may be given an 
opportunity to put forth his representa- 
tion under section 7 (1). The stage for 
determining the amount due has not 
yet arrived as contemplated under sec- 
tion 7 (a). It will have to be preceded 
by an enquiry and no order determining 
the amount due from any employer shall 
be made under sub-section (1) unless the 
the employer is given a reasonable 
opportunity to represent his case. We 
have no doubt that such an opportunity 
will be given. 


P.S.P. Appeal dismissed. 


ee e a 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—M.M. Ismail and S. Natarajan, 
JJ. 

P. Sangili and others 

v, 

Ramakrishnan and others 


Appellants* 


Respondents. 


(A) Hindu Religious and Charitable Endow- 
ments Act (XIX of 1951), section 43—Use 
of term ‘“‘shall’’—Construction— Mandatory 
or directory. 


(B) “ Collateral proceedings ’’—Meaning. 
(C) Res judicata — Compromise-decree— 
Not a decision of Court so as to operate as 
res judicata, 


(D) Evidence—Title deeds—To be correlated 
to the properties claimed. 


While considering whether the require- 
ments of section 43 of the Hindu Religious 
and Charitable Endowments Act, are 
mandatory or directory, the Court has 
to take the following principles emerging 
from earlier decisions into consideration; 


(1) There cannot be a universal rule 
to ascertain whether a mandatory form 
in a particular statute is intended to be 
really mandatory or only directory ; 


(2) Whether it is mandatory or direc- 
tory’ has to be ascertained from the 
intention of the Legislature in enacting 
the particular statutory provision ; 


(3) That intention has to be gathered 
from the scope and object of the enact- 
ment ; 


(4) If there is a penalty provided for 
disobedience of the statutory mandate, 
that may give an indication that the sta- 
tutory provision was intended to be 
mandatory, and 


(5) Even if there is no penalty provided 
for, then also the question whether it is 
mandatory or directory could be answer- 
ed only by having regard to the object, 
purpose and scope of that law. 


The object of section 43 of the Hindu 
Religious and Charitable Endowments 


* A. No, 374 of 1967, 19th July, 1973, 
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Act is to see that no fraud is practised 
or no loss is caused to the religious’ insti- 
tution concerned and this object can 
be achieved by investing the Commis- 
sioner, who has got the power of superin- 
tendence over all the religious institutions 
in the State, with authority to scrutinise 
the proposals for compromise or with- 
drawal of suit and on the basis of such a 
scrutiny to give or refuse to give sanction, 
based on his opinion that the said com- 
promise or withdrawal was for the benefit 
of the institution or not. 


[Para. 6.] 


To construe the section as only directory 
is to give a carte blanche to a trustee repre- 
senting a religious institution to play 
ducks and drakes with the property, right 
and interests of the institution only at 
the peril of being proceeded against 
and punished by way of removal or 
suspension under section 53 of the Act. 


[Para. 6.] 


Having regard to the object sought to be 
achieved by providing for sanction in 
section 43, it cannot be held that require- 
ments of the section are merely directory. 


[Par. 6.] 
Even if the word “‘shall’’ has been used 
in a directory or recommendatory 


sense, in some other section of the Act, 
that fact will have no relevancy to the 
construction of section 43 and the mean- 
ing to be attributed to the word “‘shall’’ 
in that section. 


The expression “‘collateral proceedings’? 
is used in contra-distinction to proceedings 
arising directly out of the very order 
which is alleged to be null and void. On 
the other hand, if there are independent 
or parallel proceedings in which the 
validity of the said order is put in issue, 
such proceedings are said to be collateral 
proceedings. [Para. 7 ] 


A compromise decree is not a decision 
by the Court and it is the acceptance by 
the Court of something to which the 
parties had agreed; and a compromise 
decree merely sets the seal of the Court 
on the agreement of the parties and the 
Court does not decide anything, nor can 
it be said that a decision of the Court was 
implicit in it, 
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Only a decision by the Court can be 
res judicata whether statutory under sec- 
tion 11 of the Code of Civil Procedure, or 
constructive as a matter of public policy 
on which the entire doctrine rests and a 
compromise decree cannot strictly be 
regarded as a decision on a matter which 
was heard and decided and therefore can- 
not operate as res judicata. 


[Para. 10 ] 


As to the contention that the compromise 
decree in the earlier suits relating to the 
suit properties and their management 
must be construed as voidable and the 
plaintiff has to have them set aside and 
in so far as he has not prayed for setting 
aside those decrees, the decrees have 
become final and conclusive against him 
on the analogy of a minor asa party 
without complying with the provisions 
under Order 32,rule7 of Civil Procedure 
Code, the Court held that:— 

Under Order 32, rule 7, what is sought to 
be protected is the individual interest of 
the minor concerned while under section 
43 of the Hindu;Relgious and Charitable 
Endowments Act it is the rights and inte- 
rests of apublic religious institution in 
which the public as such is virtually 
interested thatis protected. It is open 
to the plaintiffto ignore the said decree 
and pray for necessary relief of declara- 
tion of title and recovery of possession. 


(Para. 11.] 


Where certain title deeds of ancient dates 
have been put forward to make out the 
title of a temple to the various items 
enumerated in the plaint schedule, it is 
the duty of the plaintiff to correlate 
the different items of suit properties with 
the different title deeds he was putting 
forward in support of the title of the temple. 
Since objections filed by the appellants to 
the Commissioner’s report had not been 
adverted to and the Commissioner was 
not also examined and the question of 
title had been disposed of summarily, the 
appeal was remanded to the trial Court 
for proper disposal with liberty to adduce 
fresh evidence. The scope of the fresh 
trial will be confined to only this aspect 
and the trial Court will not be free to con- 
sider any other point. 


[Para. 12.] 


f - SANGILI D. RAMAKRISHNAN (Ismail, 7.) 


Cases referred to: 


Banarsi Das v. Gane Commissioner, Uttar 
Pradesh and another, A.I.R. 1963 S.C. 
1417; State of U.P. v. Manbodhan Lal, 
1958 S.C.J. 150: (1958) M.L.J. (Crl.) 
85: 1958 S.G.R. 533: ALR. 1957 S.C. 
912; Bhtkraj v. Union of India, (1962) 
2 S.Q.J. 479: (1962) 2 S.C.R. 880: 
AIR. 1962 §.C. 113; H. F}. Dorairaj 
v. Viswanatha Rufa and Company and others, 
A.LR. 1973 Mad. 135; Kiran Singh v. 
Chamanpaswan, 1954 §.C.J. 514: (1955) 
18.C.R. 117: (1954) 2 M.L.J. 60: A.LR. 
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Rao and others v. Valluri Fagannadha 
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(1964) 2 An.W.R. (S.C.) 112: (1964) 2 
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Appeal against the decree of the Court 
of the Subordinate Judge of Sivaganga 
dated 31st March, 1967 and made in 
O.S.No. 39 of 1965. 


A.K. Sreeraman, A. S. Kailasam and R. 
Krishnamurthy, for Appellants. 


K.E. Rajagopalachari and M. Subra- 
maniam, for Respondents. 


The Judgment of the Court was delivered 
by 

Ismail, F.—Defendants 7 to rr in 
O.S. No. 39 of 1965 on the file of the 
Court of the Subordinate Judge of Siva- 
ganga are the appellants herein. For 
the purpose of understanding the scope of 
the appeal, it is necessary to set out cer- 
tain facts. The suit relates to one Sri 
Pallar Kaliamman temple, Gandhipuram 
Street, Virudhunagar and the suit pro- 
perties are claimed to belong to the said 
temple. Admittedly the suit properties 
were in the possession of defendants 1 to 4 
prior to the Hindu Religious and Chari- 
table Endowments Department taking 
action under the provisions of the Madras 
Hindu Religious and Charitable Endow- 
ments Act, hereinafter referred to as the 
Act. The authorities functioning under 
the Act felt that the affairs of the temple 
were mismanaged and so three trustees 
were appointed by the Assistant Commi- 
sioner, Hindu Religious and Charita- 
ble Endowments, Madurai, and they were 
defendants 5 and 6 and one Sinnu, who 
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died subsequently. Defendants 1 to 4 
refused to hand over possession of the 
temple and its properties to the said 
trustees, defendants 5 and 6, and preferred 
a revision petition to the Commissioner, 
Hindu Relgious and Charitable Endow- 
ments and the same was dismissed on 
13th December, 1954. Thereafter defen- 
dants 5 and 6 filed O.A. No. 143 of 
1954 for issue of a certificate to take 
Possession of the temple and its pro- 
pertiés and such a certificate was issued 
and on the basis of the said certificate, 
Proccedings were initiated before the 
Additional First-Class Magistrate, Viru- 

unagar, for taking possession. Under 
those circumstances, two persons by name 
Marudhan and Sangili acting for 
themselves and as representatives of the 
families of Pallas living in Kottaipatty, 
now known as Gandhipuram Street, 
Virudhunagar, filed O.S. No. 26 of 1957 
on the file of the Court of the Subordi- 
nate Judge, Ramanathapuram at Madu- 
ral, to set aside the order of the Deputy 
Commissioner holding that the suit pro- 
perties belonged to the suit temple and 
issuing a certificate to that effect. Defen- 
dants I to 4 also filed O.A. No. 38 of 1955 
before the Deputy Commissioner, Hindu 
Religious and Charitable Endowments, 
‘Thanjavur, for a declaration that the suit 
temple is a private temple and not a 
public temple. The Deputy Commissioner 
by his order dated 18th April, 1957 held 
that the suit temple is a public religious 
institution. Defendants 1 to 4 then pre- 
ferred an appeal before the Commissioner, 
Hindu Religious and Charitable Endow- 
ments, Madras, and that appeal was 
dismissed on 11th February, 1953. 
Thereafter, the aforesaid Marudhan and 
Sangili and another Alagu Kudumban 
for themselves and as representatives 
of the said family of Pallas filed another 
suit, O.S. No. 16 of 1958 on the file 
of the Court of the Subordinate Judge, 
Ramanathapuram at Madurai, to set 
aside the order of the Commissioner 
holding that the suit temple is a public 
institution. In both the suits, defendants 
5 and 6 filed written statements contest- 
ing the case of the plaintiffs therein. 
However, both the suits were compro- 
mised on 22nd February, 1960, and under 
the terms of the compromise, practically 
all the suit properties were conceded to 
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belong to Pallar Podhu and not to the 
temple as such. ‘The only concession 
that was made in favour of the temple 
in the compromise was that a sum of 
Rs. 750 out of the Income from the pro- 
perties was to be spent for the benefit and 
the festivals of the temple. In addition 
to that, the plaintiffs in the respective 
suits and the defendants adjusted Rs. 
5,000 and Rs. 3,957 respectively said to be 
costs incurred by them in the suits and 
other proceedings from out of the income 
of the properties which were deposited 
into the Court by the Receiver. Decrees 
were passed in both the suits on the basis 
of the above compromise. The com- 
promise decrees also provided that the suit 
properties should be handed over to 
A.G. Mariappan, the first defendant in 
the present suit and N. Arasappan, the 
fourth defendant in the present suit, on 
behalf of the said Pallar Podhu. Yet 
another suit, namely, O.S. No. 33 of 1960 
on the file of the Court of the Subordi- 
nate Judge of Ramanathapuram at 
Madurai was filed for framing a scheme 
for the administration of the suit proper- 
ties and in that suit also on the basis of 
consent of the parties, a scheme decree 
was passed. Neither the temple nor the 
trustees of the temple nor an officer of the 
Hindu Religious and Charitable Endow- 
ments Department was made a party to 
the said suit. In view of the conduct 
of defendants 5 and 6 in the two suits, 
namely, O.S. No. 26 of 1957 and O.5. 
16 of 1958, they were removed from the 
office of trusteeship and the present 
plaintiff was appointed as the sole trustee 
of the suit temple for a period of five years 
by the Assistant Commissioner in his 
proceedings dated 6th October, 1960. It 
is thereafter the present suit was institu- 
ted for a declaration of the title of the 
temple to the suit properties, which are 
30 items, and for recovery of possession 
of the same on behalf ofthe temple. The 
contention of the plaintiff was that the 
decrees passed in the three suits, namely, 
O.S. No. 26 of 1957, O.S. No. 16 of 
1958 and O.S. No. 33 of 1960 were col- 
lusive and also void as being hit by 
section 43 of the Act and consequently they 
are not binding on the suit temple and its 
properties. Principally on this ground the 
present suit was instituted for the reliefs 
referred to aboye, Defendants 1 to 3 


JOURNAL REPORTS [1974 
filed a written statement putting forward 
a contention that the suit properties did 
not belong to the temple and-they belong- 
ed to Pallar Podhu, who themselves 
managed the suit temple; that the decrees 
in the suits referred to above were not 
collusive decrees and they were valid 
decrees and that the plaintiff without 
praying for setting aside the decrees with- 
in the time prescribed by law could not 
straightaway file a suit for a declaration 
of title of the temple to the suit properties 
and for recovery of possession thereof, 
They also put forward a contention that 
in view of the fact that a writ petition 
was pending on the file of this Court at 
that time, the suit could not be proceeded 
with and that the plaintiff himself had no 
right or authority to represent the suit 
temple in the present action. On the 
basis of these pleadings, the learned trial 
Judge framed the necessary issues and 
the issues so framed and subsequently 
recast are as follows:— 


(1) Are the decrees passed by the Sub- 
Court, Ramanathapuram in O.S. Nos. 26 
of 1957, 16 of 1958 and 33 of 1960, 
vitiated by collusion between the plaintiff 
or plaintiffs in those suits with the defen- 
dants who were sued in a representative 
capacity as trustees representing the 
suit temple? 


(2) Is the suit temple a public religious 
institution ? 


3. Is the scheme decree passed in O.S. 
No. 33 of 1960 an illegal one on the 
ground that the scheme had to be framed 
only under Endowments Act of 1951? 


(4) Has the plaintiff to ask for the relief 
of setting aside the (decrees in) former 
suits O.S. Nos. 26 of 1957 and 16 of 
1958 on the file of Sub-Court, Rama- 
nathapuram at Madurai? (as recast) 


(5) Is the plaintiff a legally appointed 
trustee? 


(6) Do the suit properties belong to the 
suit temple? 


(7) Whether the suit is barred by res 
judicata by reason of O.S. Nos. 26 of 1957 
and 16 of 1958 ? (as recast) 
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(8) Has not this Court jurisdiction by 
reason of section 108 of the Hindu 
Religious and Charitable Endowments 
Act of 1959? 


(9) Is the suit sustainable in view of the 
pendency of writ petition filed by the 
defendants before the High Court ? 


(10) Is the suit barred by limitation ? 


(11) Is the plaintiff entitled to mesne 
profits and if so, in what quantum ? 


The learned Subordinate Judge by 
his judgment and decree dated 3iIst 
January, 1967, held that the decree in 
all the previous suits were collusive, void 
and inoperative and there was no need 
for the plaintiff to have them set aside. 
He also came to the conclusion that the 
suit properties belong to the suit temple 
. and consequently the trustee was entitled 
to recover possession of the same on 
behalf of the temple. We may men- 
tion at this stage itself that out of 30 
items referred to, the plaintiff conceded 
that the suit temple had no right to item 
go and therefore a decree was passed 
only in relation to items 1 to 29. In 
this view, the learned Subordinate Judge 
decreed the suit as prayed for. Hence, 
the present appeal by defendants 7 to 
Pallar 


11, who claim to represent 
Podhu. 
2. Mr. A. K. Sreeraman, learned 


Counsel for the appellants, advanced 
the following arguments before us: 


(1) Section 43 of the Act is only directory 
and not mandatory and therefore the 
consent decrees passed without complying 
with the requirements of that section are 
neither void nor inoperative and the 
result of non-compliance with the said 
section will only render the trustees 
liable to disciplinary action under section 
53 of the Act and the compromise 
decrees themselves will not be affected. 


(2) Though the decrees in those suits 
were based on compromise, still they are 
decrees of Court and consequently so 
long as the decrees stand, it is not open 
to the plaintiff in the present action to 
ignore those decrees and file the present 
suit, because those decrees will operate 
as res judicata ; and if at all the plaintiff 
should seek to set aside those decrees. 


(3) The plaintiff having come forward 
with a case praying for a declaration of 
title of the temple to the suit properties, 
the burden is on the plaintiff to make 
out the temple’s title to the suit pro- 
perties and that has not been made out; 
the trial Judge has not considered the 
various objections put forward by the 
appellants to the Commissioner’s report 
and the trial Judge without correlating 
the suit properties with the title deeds put 
forward by the plaintiff merely proceeded 
to decree the suit on the basis of the Gom- 
missioner’s report. We shall consider 
these arguments in the order mentioned 
above. 


3. As far as the first argument is con- 
cerned, it is an admitted fact that 
the decrees in all the three suits were 
passed by consent of the parties. In 
addition to this, in O.S. No. 33 of 1960, 
there was a further infirmity, namely, 
neither the temple nor the trustees of 
the temple nor an officer of the Hindu 
Religious and Charitable Endowments 
Department was made a party to that 
suit. Consequently, it can be held with- 
out any difficulty that the decree in 
O.S. No. 33 of 1960 cannot be said to be 
binding on the plaintiff or the suit 
temple. The position with regard to the 
decrees passed in O.S. Nos. 26 of 1957 
and 16 of 1958 stands on a slightly 
different footing. To those suits, the 
suit temple itself was made a party and 
it was represented by defendants 5 and 6 
that the plaintiffs therein purported to 
represent the entire Pallar Podhu. As 
we have pointed out already, the decrees 
in those suits were passed on the basis 
of consent of the parties and the decrees 
stated that the suit properties did not 
belong to the suit temple, but belonged 
to Pallar Podhu and that the temple as 
such was not a public religious institution, 
but belonged to Pallar Podhu. The 
uestion for consideration is, whether 

e said decrees can be said to be collusive 
and fraudulent ones, having regard to 
the stand taken by defendants 5 and 6 
in the original written statements filed 
by them and the subsequent total and 
complete surrender they made in favour 
of the plaintiffs therein. Having regard 
to the terms by which each side pur- 
ported to take a huge sum of money 
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from the temple income, said to be 
representing costs and expenses incur- 
red by them in the litigation, there can 
be no doubt whatever that the compro- 
mise decrees were not bona fide ones 
and they were collusive ones between the 
parties. 


4. Apart from this, there is yet another 
infirmity with regard to those decrees 
as having been passed in opposition to the 


provisions contained in section 43 of 
the Act referred to above. That section 
states: 


“No suit, application or appeal pend- 
ing before a Court to which a religious 
institution is a party shall be with- 
drawn or compromised by the trustce 
of the institution except with the 
previous sanction of the Gommis- 
sioner’. 


The argument of the learned Counsel 
for the appellants is that though the 
section uses the word, ‘“‘shall’’, the 
provisions of the section are not manda- 
tory, but only directory; consequently, 
failure to comply with the requirements 
of that section will not nullify the decrees 
themselves, though it may render the 
trustees of the temple, namely, defendants 
5 and 6 to be proceeded against under 
section 53 of the Act on the ground that 
they had failed to discharge the duties 
ne perform the functions of trustees in 
accordance with the provisions of the 
Act or the rules made thereunder. The 
learned Counsel further contended that 
there are several other sections in the 
Act in which the word, ‘‘shall’? has bcen 
used, but in all those sections, it cannot 
be held that the word , ‘‘shall’’ has bcen 
used in a mandatory sense and so also 
in section 43, the word, ‘‘shall’’ should not 
be construed as imposing a mandate and 
it can be construed to be only directory. 
In support of his contention, the learned 
Counsel drew our attention to a decision 
of the Supreme Court in Banarsi Das v. 
Cane Commisstoner, Uttar Pradesh and 
another’. In paragraphs 18 and 19 of 
the judgment, the Supreme Court stated: 


‘“The general rule as to which provision 
of law can be regarded as mandatory 
and which directory is stated in Maxwell 


1. AIR 1963 S.C. 1417, 
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on Interpretation of Statutes (11th 
Edition) at page 364: 


“It has been said that no rule can be 
laid down for determining whether the 
command (of the statute) is to be 
considered as a mere direction or ins- 
truction involving no invalidating con- 
sequence in its disregard, or as impera- 
tive with an implied nullification for 
disobedience, beyond the fundamental 
one that it depends on the scope and 
object of the enactment. It may, 
perhaps, be found generally correct 
to say that nullification is the natural 
and usual consequence of disobedience, 
but the question is in the main governed 
by considerations of convenience and 
justice (R. v. Jngall! per Lush, J.) and 
when that result would involve general 
inconvenience, or injustice to innocent 
persons, or advantage to those guilty 
of neglect, without promoting the 
real aim and object of the enactment, 
such an intention is not to be attribu- 
ted to the legislature. The whole 
scope and purpose of the statute under 
consideration must be regarded. The 
general rule is, that an absolute enact- 
ment must be obeyed or fulfilled 
exactly, but it is sufficient if a direc- 
tory enactment be obeyed or ful- 
filled substantially.”’ 


5. This rule has been applied in many 
cases both in India and in England. 
In State of U.P. v. Manbodhan Lal?, this 
Court observed that no general rule 
can be laid down but the object of the 
statute must be looked at and even if 
the provision be worded in a mandatory 
form, if its neglect would work serious 
gencral inconvenience or injustice to 
persons who have no control over those 
entrusted with the duty and at the same 
time would not promote the main object 
of the Legislature, it is to be treated 
only as directory and the neglect of it 
though punishable would not affect the 
validity of the acts done. These obser- 
vations have been followed in other 
cases and recently in Bhikraj v. Union of 
India*, it was observed that where a 


1. ('877) 2 QsB.D. 199 at p. 208. 

2. 1958%S.C.J. 150 : (1958) M.L.J. (Crl.) 
85 : 1958:S8.C.R. 533 : A.LR. 1657 S.G. 912. 

3. (1962) 2 S ©.J. 479: (1962) 2 S.C.R. 880 : 
A.LR. 1962 SO 113 at p. 119, 
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statute requires that a thing shall be 
done in a particular manner or form but 
does not itself set out the consequences 
of non-compliance the question whether 
the prescription of law shall be treated 
as mandatory or directory could only 
be solved by regarding the object, pur- 
pose and scope of that law. Ifthe statute 
is found to be directory a penalty may 
be incurred for non-compliance but the 
act or thing done is regarded as good. 
It is unnecessary to multiply these cases 
which are based upon the statement in 
Maxwell which is quoted over and over 
again.’ From this statement of the 
law, all that can be gathered is: 


(1) There cannot be a universal rule 
to ascertain whether a mandatory form 
in a particular statute is intended to be 
really mandatory or only directory. 


(2) Whcther it is mandatory or direc- 
tory has to be ascertained from the inten- 
tion of the Legislature in enacting the 
particular statutory provision, 


(3) That intention has to be gathered 
from the scopeand object of the enactment 


(4) If there is a penalty provided for . 


disobedience of the statutory mandate, 
that may give an indication that the 
statutory provision was intended to be 
mandatory, and 


(5) Even if there is no penalty pro- 
vided for, then also the question 
whether it is mandatory or directory could 
be answered only by having regard to 
the object, purpose and scope of that law, 


Therefore, against the background of the 
above position, we have now to consider 
whether the requirements of section 43 
of the Act, which we are considering, 
are mandatory or directory. 


6. The Act was enacted to amend and 
consolidate the law relating to the admi- 
nistration and governance of Hindu Reli- 
gious and Charitable Institutions and 
Endowments in this State. The object 
of section 43 is to see that no fraud is 
practised or no loss is caused to the 
religious institutions concerned and this 
object can be achieved by investing the 
Commissioner, who has got the power 
of superintendence over all religious insti- 
tutions in the State, with authority to 
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scrutinise the proposals for compromise 
or withdrawal of suit and on the basis 
of such scrutiny to give or refuse to give 
sanction, based on his opinion that th 

said compromise or withdrawal was for 
the benefit of the institution or not. 
Having regard to the narrow scope o 

section 43, we are unable to see what 
public inconvenience will be caused, if 
section 43 is construed to be mandatory. 
By construing the provision of the said 
section as mandatory, we are preserving 
the rights and interests of a religious insti- 
tution, which are really in the interests 


of the public. On the other hand, to con- 


strue the section as only directory is to 
give a carte blanche to a trustee represen 

ting a religious institution to play duck 

and drakes with the property, rights and 
interests of the institution only at the 
peril of being proceeded against and 
punished by way of removal or suspen 

sion under section 53 of the Act. Havin 

regard to the object sought to be achieved 
by providing for sanction in section 43, we 
are unable to hold that the requirements 
of the section are merely dircctory. 
The section is a salutary provision enacted 
with the express object of safeguarding 
the interests of a public religious insti- 
tution for the benefit of the public as 
a whole and therefore the reasonable way 
of construing that section is that the 
provisions contained therein are manda- 
tory. Even if the word, “‘shall’’ has been 
used in a directory or recommendatory 
sense, in some other section of the Act, in 
our opinion that fact will have no rele- 
vancy to'the construction of section 43 
and the meaning to be attributed to the 
word, “‘shall’’ in that section. Therefore, 
having borne in mind the principles laid 
down by the Supreme Court to which 
we have drawn: attention, we are clearly 
of the opinion that as far as section 43 1s 
concerned, ‘the object and the scheme 
of the statutory provision make it abso- 
lutely and abundantly clear that the 
word, ‘shal’? has been used in that 
section only in the mandatory form and 
sense and therefore any failure to comply 
with the requirements of section 43 will 
render the resulting action inoperative 
and totally void. 


7. Mr. A. K. Sreeraman, learned 
Counsel for the appellants, drew our 
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attention to some observations contained 
in a judgment of a Bench of this Court 
to which one of us was a party in H. J. 
Dorairaj v. Viswanatha Rufa and Company 
and others}, In that case the Bench was 
considering an argument based on the 
contention that a particular order passed 
by Ramamurti, J., was null and void. 
In that context, the Bench quoted the 
following passage in the judgment of the 
Supreme Court in Kiran Singh v. 
Chamanpaswan*, 


“It is a fundamental principle well 
established that a decree passed by a 
Court without jurisdiction is a nullity, 
and that its invalidity could be set up 
whenever and wherever it is sought to 
be enforced or relied upon, even at the 
stage of execution and even in colla- 
teral proceedings. A defect of juris- 
diction, whether it is pecuniary or 
territorial, or whether it is in respect 
of the subject-matter of action, strikes 
at the very authority of the Court to 
pass any decree, and such a defect 
cannot be cured even by consent of 
parties”. 


Mr. Sreeraman’s argument is that the 
present is not a collateral proceeding and 
therefore the plaintiff cannot question 
the validity of the compromise decrees 
passed in the other suits and secondly 
the plaintiff can take such action only 
when the compromise decrees are set up 
against the interests of the plaintiff and 
-not when the plaintiff himself has volun- 
tarily come forward to file the present 
suit after referring to the compromise 
decrees. We are unable to see any 
substance in this argument. The expres- 
sion, ‘‘collateral proceedings’ is used 
in contra-distinction to proceedings aris- 
ing directly out of the very order which 
is alleged to be null and void. If an 
appeal or revision is preferred against 
an order alleged to be null and void, 
that is said to be a direct proceeding with 
reference to such an order. On the 
other hand, if there are independent or 
parallel proceedings in which the validity 
of the said order is put in issue, such pro- 
ceedings are said to be collateral pro- 
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ceedings. Consequently, the expression, 
“collateral proceedings’? has to be 
understood only in this sense and if so 
understood, the present suit instituted 
by the plaintiff is a collateral proceed- 
ing. 


8. With regard to the second part of 
the argument, we are clearly of the opinion 
that what we have already referred to 
will show that defendants 1 to 4 as well 
as the appellants herein representing 
Pallar Podhu had been claiming the suit 
properties as their own, on the basis of 
the compromise decrees referred to earlier 
and therefore that has thrown a cloud 
on the title of the temple to the suit pro- 
perties and that consequently the plain- 
tiff was entitled to come forward with the 
present suit putting forward the conten- 
tion that the compromise decrees in the 
earlier suits were null and void. 


g. Under these circumstances, we reject 
the first argument of the learned Counsel 
for the appellants. 


ro. As far as the second argument is 
concerned, it is enough to refer to the 
decision of the Supreme Court in 
Pulavartht Venkata Subba Rao and others v. 
Valluri Fagannadha Rao (deceased) by ms 
heirs and legal representatives and others*. In 
that case, the Supreme Court held thata 
compromise decree is not a decision by the 
Court and it is the acceptance by the 
Court of something to which the parties 
had agreed; and a compromise decree 
merely sets the seal of the Court on the 
agreement of the parties and the Court 
does not decide anything, nor can it 
be said that a decision of the Gourt was 
implicit in it. The Supreme Court 
further held that only a decision by th 
Court can be res judicata, whether statuto 
under section 11 of the Code of Civil 
Procedure, or constructive as a matter o 
public policy on which the entire doc- 
trine rests and such a decree cannot 
strictly be regarded as decision on a 
matter which was heard and finally 
decided and therefore cannot fee 









as res judicata. This decision clearly 
shows that the compromise decrees in the 
suits referred to above cannot be put 
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forth as constituting res judicata by the 
appellants herein. 


yr. With regard to the necessity for 
setting aside the decrees, Mr. Sreeraman 
relied on certain decisions rendered with 
reference to Order 32, rule 7, Code of 
Civil Procedure and contended that a 
compromise decree passed in a suit to 
which a minor is a party without com- 
plying with the requirements of the pro- 
visions referred to above has been held 
to be only voidable and it has got to be 
set aside and if it is not set aside by 
taking appropriate proceedings within 
the time prescribed by law, the said 
decree will become final and fully opera- 
tive, and similarly the compromise decrees 
in the earlier suits also must be construed 
to beonly voidable and the plaintiff has to 
have them setaside and in so far as he has 
not prayed for setting aside those decrees, 
the said decrees have become final and 
conclusive against the plaintiff. We are 
unable to draw any analogy between the 
provisions contained in Order 32, rule 7, 
Code of Civil Procedure and section 43 
of the Act, because in the former case, 
what is sought to be protected is the 
individual interest of the minor con- 
cerned, while in the latter what is sought 
to be protected is the rights and interests 
ofa public religious institution in which 
the public as such is vitally interested. 

e reason is that a trustee who is in 
temporary charge of a public religious 
institution should not be permitted to 
inflict a permanent damage and cause 
irreparable injury to the institution con- 
cerned; on the other hand, in the case 
of a minor, the provisions contained in 
the procedural law are intended to safe- 
guard the interests of such minor against 
the possible vagaries and malpractices of 
the guardian and on attaining majority 
he has the liberty and opportunity of 
avoiding or affirming the compromise 
if the requirements of the procedural law 
had not been complied with. Therefore, 
we are of the opinion that it is open to 
the plaintiff to ignore the said decrees and 
pray for necessary relief of declaration 
of title and recovery of possession on 
the basis that the said decrees are null and 
void and inoperative. Hence, we reject 
the second argument of the learned 
Counsel for the appellants. 


detail as he ought to have 
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xz, As far as the third argument is 
concerned, we are of the opinion that 
the grievance of the appellants is justi- 
fied. As we have pointed out already, 
30 items are involved in the suit. With 
regard to item 30, the plaintiff conceded 
that the temple had no right. With 
regard to the other items again, admit- 
tedly there are no title deeds in respect 
of items 19 to 22 and 29. Notwithstand- 
ing this, the learned Subordinate Judge 
has granted a decree in favour of the 
plaintiff in respect of these items also. 
With regard to the other items also there 
had been a great deal of controversy bet- 
ween the parties as to the identity of the 
said properties with reference to the title 
deeds put forward by the plaintiff. The 
acd Subordinate Judge unfortunately 
had not considered this question in 
one. Here 
is a case where certain title deeds of 
ancient dates had been put forward to 
make out the title of the temple to the 
various items enumerated in the plaint 
schedule and therefore it was the du 

of the plaintiff to correlate the differen 
items of the suit properties with the 
different title deeds he was puttin 

forward in support of the title of the 
temple and make out his case. Unfortu- 
nately the very evidence of the plainti 

as P.W. 1 clearly shows that no such 
correlation had been made by the plain- 
tiff, P.W. 1, who is the trustee-cum- 
Executive Officer, has in his evidence 
candidly admitted, that he could not 
correlate the title deeds filed by him 
with the ‘suit items and he could not say 
where the items covered by the title 
deeds are situate. In the light of this. 
evidence of P.W. 1, it passes one’s 
comprehension as to how the learned 
trial judge could have granted a decree 
declaring the title of the temple to all 
the 29 items. We are not expressing any 
final opinion as to whether the plaintiff has 
made out the title of the temple to all 
the 29 items or not, in view of the fact 
that we are remanding the matter for 
fresh disposal on this question. However, 
we are referring to the above feature only 
for the purpose of indicating the reason 
which impels us to remand the suit for 
fresh disposal. A commissioner was 
‘appointed in the case and that commis- 
sioner has submitted a report attempting 
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to correlate the suit properties with the 
jtitle deeds produced by the plaintiff. The 
appellants herein filed objection to the 
commissioner’s report and there is not a 
whisper in the judgment of the learned 
Subordinate Judge about the objections 
of the appellants. Further, even the 
commissioner was not examined as a 
witness before the Court. Under these 
circumstances, we are clearly of the 
opinion that issue No. 6 regarding title 
of the temple to the suit properties has 
been disposed of summarily in a most 
unsatisfactory manner. In view of these, 
we are forced to allow this appeal on this 
point and remand the matter for fresh 
disposal by the trial Court. We make it 
absolutely clear that the scope of the 
fresh trial will be confined only to issue 

o. 6 and the trial Court will not be free 
to consider any other point. On this 
issue No. 6, the parties will be at liberty 
to adduce fresh evidence, if they so 
desire. 


13. Under these circumstances, the 
appeal is allowed in part and the judg- 
ment and decree of the learned Subordi- 
nate Judge are set aside in so far as the 
conclusion of the learned Subordinate 
Judge on issue No. 6 is concerned and 
the suit is remanded for fresh disposal 
on that issue. Since we are setting aside 
the finding of the learned Subordinate 
Judge on issue No. 6 dealing with title, 
it is needless to point out that the finding 
and the decree with regard to mesne 
profits will also have to be set aside and 
are set aside and any decree with regard 
to mesne profits will ultimately depend 
upon the finding to be rendered by the 
trial Court on the question of title. The 
Court-fee paid on the memorandum of 
appeal will be refunded to the appellants 
and the parties will bear their respective 
costs in this appeal. 


14. The suit was instituted in forma 
pauperis and since the learned Subordinate 
Judge decreed the suit, he has directed 
the defendants to pay the Court-fee due 
to the Government on the pee: Since 
we have rejected the case of the appel- 
lants on other points except with regard 
title, this direction of the learned Subor- 
dinate Judge with regard to Court-fee 
payable on the plaint will stand, 
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15. The suit was originally on the 
file of Sub-Court, Ramanathapuram 
at Madurai. But, for the sake of admi- 


nistrative convenience, it was transferred 
to Sivaganga and disposed of by the 
learned Subordinate Judge, Sivaganga. 
It is now represented to us that all the 
parties are living within the jurisdiction 
of the Subordinate Judge of Ramanatha- 
puram at Madurai and that it will be 
in the interests ofall parties if the tria' 
of the suit is done by the Subordinate 
Judge, Ramanathapuram at Madurai. 
We agree with the above submission and 
direct that the suit on remand will be 
tried by the learned Subordinate Judge, 
Ramanthapuram at Madurai. 





R.S.P. Appeal partly 
allowed and suit 

remanded. 
IN THE HIGH COURT OF JUDI- 


‘CATURE AT MADRAS. 
(Appellate Jurisdiction.) 


PRESENT :—K. Veeraswami, G. F. and A. 
Varadarajan, 7. 


The Government of Tamil Nadu re- 
presented by the Secretary to the 
Government, Rural Development and 
Locali Administration Department, 


Madras-g and others Appellanis* 
v. o, 

R. Gopalaswamy, Chairman, Pan- 
chayat Union Council, Sivakasi, 
Ramanathapuram Districtt and 
another .. Respondents. 


Tamil Nadu Panchayats Act (XXXV of 
1958), sections 149, 155—Panchayat Union 
CGounctl—Inspector’s order under section 149— 
Subsequent order by Government under section 
155 tr) —CGounctl to be dissoloed—Valtdtty 
——Difference between section 149 (1) and sec- 
tion 155 (I) —Jntention of Government to 
dissolve Council. 


Acting under section 149 of the Tamil 
Nadu Panchayat; Act, the Director of 
Rural Development who was also an Ins- 
pector under the Panchayats Act autho- 
rised the Panchayat Union Commissioner, 
Sivakasi to perform the duties of Chair- 
man of the Panchayat Union Council. 
Subsequently, the Government, acting 


*W.A.No. 133 of 1973.. 5th September, 1973. 


i GOVT. OF TAMIL NADU v. StVAKAsi PANCHALAT UNION (Veeraswami, C.7.) 


under section 155, directed the dissolution 
of the Council. The order of the Go- 
vernment was challenged on the ground 
that it was conflicting with the earlier 
order. 


Held, there was no conflict between the 
two orders. Each of them had been 
passed in exercise of the power conferred 
by the appropriate provision of the Act. 
The only difference between section 
149 (1) and section 155 (1) is that the 
latter provision speaks of ‘‘ persistently 
makes default in performance of duties.” 
The power of the Government under 
section 155 in relation to persistent de- 
fault in performing duties is not identical 
with that under section 149 (2) which 
authorises an Inspector to appoint a per- 
son to perform the duties. Evidently, 
section 155 (1) contemplates a case where 
the persistent default in performing duties 
on the part of the Union Council calls for 
not merely the appointment of a person 
to perform the duties but also the dis- 
solution of the Union Council itself if the 
facts. justified it. [Paras. 2 and 3.] 


Though the ground for action may be 
more or less the same in section 149 (1) 
and (2) and also section 155 (1) except 
for the difference that in the latter case 
the default should be persistent, the 
remedies provided by the two sections 
are entirely different. [Para. 4.]. 


The intention of the order of the Govern- 
ment under section 155 (1) was not to 
remove the Chairman but was to dissolve 
the Panchayat Union Council. [Para. 5.] 


Appeal under section 15 of the Letters 
Patent against the order of the Honour- 
able Mr. Justice Ramaprasada Rao, 
dated 11th July, 1973 and made in the 
exercise of the Special Original Jurisdic- 
tion of the High Court in Writ Petition 
No. 2523 of 1973 presented under Article 
226 of the Constitution of India to issue 
a writ of certiorari calling for the records 
relating to the order of the Secretary to 
the Government, Rural. Development 
and Local Administration, Government of 
Tamil Nadu made in G. O. Ms. No. 
486, R. D. end L.A. dated, 16th March, 
1973 and quash the same. 


Government Pleader (S. Mohan) for 
Appellant. si 
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E. Padmanabhan for Respondent. 


The Order of the Court was pronounced 
by 


K. Vesraswamt, G. 7—An order of the 
State Government, G. O. Ms. No. 485, 
Rural Development and Local Adminis- 
tration, dated 16th March, 1973 was 

uashed by Ramaprasada Rao, J., on 
the view that-it was in direct conflict with 
the proceedings of the Director of Rural 
Development who is also an Inspector 
for purposes of the Tamil Nadu Pan- 
chayats Act. That order of the Director 
was dated 28th January, 1973, and it said 
that the Collector of Ramanathapuram 
reported that the meetings of the Sivakasi 
Panchayat Union Council, scheduled to 
be held on 1st January, 6th March, 4th 
May and 3rd July, , 1972, were not held 
due to non-co-operation among the coun- 
cillors and that as a result the develop- 
ment schemes entrusted to the Panchayat 
Union could not be carried out on ac- 
count of the faction in the Council. There- 
after, after giving notice to the Pan- 
chayat Union Council under section 149 
(1) and not being satisfied with the ex- 
planation offered, in exercise, of the power 
conferred under section 149 (2) of the 
Act, he authorised the Pachayat Union 
Commissioner, Sivakasi, to perform the 
duties mentioned and meet the relative 
expenses, It appears that due to the re- 
alignment of political affiliations, 31 
councillers opposed the chairman, while 
Ig supported him, with the result that 
every resolution brought before the 
council was defeated. The order of the 
Government, which has been quashed 
by the learned Judge, shows that one of 
the materials it had before it was a letter 
of the Collector of Ramanathapuram, 
dated 27th February, 1973. We find from 
the order that it was brought to the notice 
of the Government that Sivakasi Panchayat 
Union Council was not functioning satis- 
factorily and effectively and the adminis- 
tration of the Panchayat Union Council 
had been paralysed because ofthe dead- 
lock in the administration created 
by the members of the Panchayat Union 
Council. The order also notices the fact 
that 34 members of the council met and 
passed a resolution supporting the dis- 
solution of the council with reference to 
the show-cause notice issued by the Go- 
vernment under section 155. Ona con- 
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Sideration of the entire material, the 
Government directed that the Sivakasi 
Panchayat Union Council be dissolved 
with effect from 17th March, 1973, and 
be re-constituted with effect from 17th 
June, 1973. The consequential notifica- 
tion was accordingly made. Ramapra- 
sada Rao, J., thought that because 
the ground for making the two 
orders, one of the Director, Rural Develop- 
ment, and the other of the Government, 
is identical, there was a conflict and since 
the Government Order had not even taken 
notice of the order of the Director of Rural 
Development the order of the Govern- 
ment should be quashed. 


„a. We are not able to agree with that 
view. It is true that the ground for 
either of the orders is identical. But 
it does not follow from it that there was 
any conflict between the two orders. 
Each of them has been passed in 
exercise of the power conferred by the 
appropriate provision of the Act. 








g. ‘Section 149 empowers the Inspector 
to appoint some person to perform the 
duty of the Panchayat, ifat any time it 
appears to him that a panchayat presi- 
dent or executive authority or a pan- 
chayat union council or its chairman or 
Commissioner has made default in per- 
forming the duty imposed by or under 
the Act. An Inspector, of course, should 
make such appointment only after he 
had fixed a period by an order of his for 
the performance of such duty and there 
was still default in the performance of 
that duty. In the instant case, the order 
which ae Director in his capacity’ as 
Inspector, made was well within the pur- 
view of section 149 (2). But it may be 
noticed that the power of the Inspector 
is confined only to make an appomtment 
of a person to perform the duty. Ifa 
more drastic solution is required in any 
contingency in addition to the appoint- 
ment of a person to perform the duty, the 
Inspector will have power to make any 
‘order in that regard. But section 155 
gives the power to the Government to 
dissolve a panchayat union council in 
certain circumstances which may be 
identical with the circumstances which 
would entitle'an Inspector to act under 
section 149 (2). The only differénce 
between section 149 (1) and section 155 (1) 
is that the latter provision speaks of per- 


THE MADRAS LAW JOURNAL REPORTS 


{i974 


sistently makes default in performan 
of duties. The power of the Govern 
ment under section 155 in relation to 
persistent default in performing duties 
is not identical with that under section 
149 (2) which authorises, as we 
said, an Inspector to appoint a person to 
perform the duties. Evidently, section 
155 (1) contemplates a case where the 
persistent default in performing duti 
on the part of the union council cal 
for not merely the appointment of a per 
son to perform the duties but also the dis- 
solution of the union council itself if the 
facts justified it. 













4. Inthe instant case, the party’ position 
in the council is such that as many as 34 
members were opposed to the chair- 
man and every resolution which was 
brought before the council was defeated. 
In that situation, it is but to be expected 
that dissolution of the Panchayat Union 
Council was also called for, because of 
the deadlock in the administration 
caused ae the persistent defanlt made by 
the Panchayat Union Council. Though 
the dear for action may be more or 
less the same in section 149 (1) and (2) 
and also section 155 (1), except for the 
difference that in the latter case the de- 
fault should be persistent, the remedi 
provided by the two sections are entirel 
different. 


5. Itiscontended for the first respondent 
that the effect of the Government Order 
is to remove the Chairman. under 
section 155 (1), a result which could 
be properly arrived at only by following 
the provisions relating to a no-con- 
fidence motion against the ‘Chair- 
man, ‘We are unable to accept this con- 
tention as correct. The intention of 
the order of the Government under sec- 
tion 155 (1) was not to remove the Chair- 
man but was to dissolve the Panchayat 
Union Council. It may be that because 
of the peculiar provisions, when the pan- 
chayat union council is reconstituted, 
the presidents of the panchayats would, 
because of their ex-officio position be- 
come, automatically members of the 
reconstituted council and the reconsti- 
tuted council will have to elect a chair- 
man. But it does not follow that when 
there is a dissolution and by its effect, the 
chairman goes out of office, the order 
of dissolution should be construed also as 
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one of removal of the chairman. That 
simply is neither the intention of the order 
nor the effect of section 155 (1) (a) of the 
Act. No one would say from the order 
of dissolution that it was one removing 
the chairman from the office. Ifhe went 
out of office, it was not because he was re- 
moved by any no-confidence motion 
brought against him under the rules, but 
because the panchayat union council 
itself was dissolved. 


6. We are told that of late this peculiar 
device has been adopted by the Panchayat 
Union Councils to get rid of unwanted 
chairmen by a devious process and that 
therefore we should not lend support to 
this. We are afraid that it is not for the 
Court to meet the situation but it is for the 
Legislature. We can only look into the 
provisions of the Act and interpret their 
language. 


7. In that view of the matter, we allow 
the appeal with costs against the first res- 
pondent. Counsel’s fee Rs. 100. 


S.J. Appeal allowed. 


IN THE HIGH COURT OF. JUDI- 
CATURE AT MADRAS. 


Present :—P, R. Gokulakrishnan, 7. 


C. Muthuvel Pillai Appellant * 
v. : 


Hazarath Syed Shamian Sakkab 
Saheb Kadhiri Thaikkal represented 
by Trustee Syed Ismath Batcha 
Saheb Respondent. 


Suit for recovery of possession of site—Super- 
structure put up by lessee—Appointment of 
Commission to fix price—Validity—Ctvil Pro- 
cedure Code, section 151, can be tnvoked— 
Price fixed on report—Price fixed does not affect 
pecuniary jurisdiction’ of ` Court—Munsif’s 
Court—Direction in decree to purchase—Whe- 
ther tn relation to subject-matter in sutt—Regts- 
tration Act, section 17 (2) (vi)—No need 
to register decree. 


Tamil Nadu Minor Inams (Abolition and 
Conversion into Ryotwart Act (XXX of 1963) 
section 13 —Scope —Inapplicable where land- 
lord is owner of vacant site. 





In a suit for recovery of possession of a Site, 
the fixing of the price of the . superstru- 


* AA,A,O, No, 90 of 1972, °, 6th April, 1973. 
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cture put up on the site by the lessee is 
only a consequential remedy to the relief 
prayed for in the suit. Simply because 
the price of the superstructure, which is 
not the subject-matter of the suit as it is, 
is over and above Rs. 5,000 the matter is 
not beyond the jurisdiction of the District 
Munsif’s Court and the Munsif has juris- 
diction to order delivery of possession. 
[Para, 10.] 


The fixing of the price of the superstruc- 
ture on the suit property by appointing 
a Commissioner, is only consequential 
to the main relief claimed in the suit 
and is not opposed to the procedures 
laid down in the Civil Procedure Code. 
The Court has jurisdiction to do so and 
section 151 can be invoked for the pur- 
pose. [ Para, 12.] 


A direction in the decree to the plaintiff 
to purchase the superstructure on the -suit 
site is one in relation to the subject-matter 
of the proceeding in the main suit for re- 
covery of possession within the meaning 
of section 17 (2) (vt) of the Registration 
Act and as such no registration of the 
decree is needed. (Paras. 17 & 18.] 


The provisions of the Tamil Nadu Minor 
Inams (Abolition and Conversion into 
Ryotwari) Act will apply only to a person 
who is the owner of both site and build- 
ing ; section 13 does not preclude execu- 
tion of a decree for possession where the 
landlord is the owner of a vacant. site. 

[Para 19.] 


Cases referred to :— 


Official Trustee, West Bengal v. Sachindra» 
(1969) 2 S8.C.J. 123 : (1969) 3 S.C.R. 92 : 
A.ILR. 1969 S.C. 823 ; Padam San v. 
State of U.P., (1961) 2 $.C.J. 79 : (1961) 
M.L.J. (Crl.) 405: (1961) 2 M.L.J. (S.C.) 
22: (1961) 2 An.W.R. (S.C.) 22: A.LR. 
1961 S.C. 218; Rajagopala Chettiar v. 
H.R.E. Board, Madras, 66 M.L.J. 43 : 147 
I.C. 614: LL.R. (1934) 57 Mad. 271 ; 
AIR. 1934 Mad. 103 (2): Nandasam v. 
Balakrishnamma, (1939) 50 L.W. 541: A. 
LR. 1939 Mad. 897 ; Ramanuja Naicker v. 
Seethalakshmi, (1958) 2 M.L.J. 512 ; Kan- 
nayya Chetti v. Venkata Narasayya, I.L.R. 
(1917) 40 Mad. 1: 32 M.L.J. 221: 39 
I.C. 439 ; Govindaswamit Mudaliar v.Rasu 
Mudaliar, I.L.R. (1935) 58 Mad. 78r: 
68 M.L.J. 41: ALR. 1935 Mad. 232: 
156 I.G. 791 ; Pappu Reddiar v. Amarapathi 
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Ammal, (1971) 1 M.L.J. 225: 83 L.W. 
995: AIR. 1971 Mad. 182 ; Ramachan- 
dra Naidu v. Parameswaran Nair, (1970) 1 
M.L.J. 578 ; M. Ramaswami Pillai v. The 
Azzarath Syed Sha Mian Sakkar Khadiri 
Thaikkal, Thanjavur by trustee S.S. Peeran 
Sahib, C.M.A. No. 23 of 1972 ; Silambani 
Sri Ghidambara Vinayagar Devasthanam, 
Devakottai v. Duraiswami Nadar and others, 
(1971) 1 M.L.J. 278; P.S. Veerappa Chettiar 
v. Sri Bava Oushadheswara Swami Devastha- 
nam by its Executive Officer, Tiruthuraipoond:, 
S.A. No. 369 of 1966. 


Appeal against the order of the Court of 
the Subordinate Judge of Thanjavur 
dated 4th March, 1972 and made in Q.M. 
A. No. 116 of 1971 (E.P. No. 31 of 1969 
in O.S. No. 30 of 1962 on the file of the 
Court of the District Munsif of Thanjavur. 


P. Raghaviah and V. P. Ganesan, for Appel- 


lant. SE , 
S. Kothandarama Najanar, for Respondents. 
The Court delivered the following 


Jopoment.—The first defendant in O.S, 
No. 30 of 1962, on the file of the District 
Munsif’s Court, Thanjavur, is the appel- 
lant in this civil miscellaneous second 
appeal. The second defendant’ is no 
other than the mother of the first defen- 
dant. The plaintiff, Hazarat Saiyed Shah 
Mian Saheb Kadiri Thaikkal, represented 
by its trustee Ismat Pasha Sahib, laid the 
suit for recovery of vacant possession of 
the suit land from defendants 1 and 2 
after removing the superstructure put up 
thereon by them, alleging, inter alia, that 
the plaintiff is the owner of the sitedescrib- 
ed in the plaint schedule, that one Muth- 
ayya Pillai and the second defendant exe- 
cuted a rent deed in favour of the then 
trustee, Q.S. Peeran Sahib, on 20th Decem- 
ber, 1934, for occupation thereof, agree- 
ing to paya monthly rent of Rs, 5, that the 
period fixed was five years, that although 
thé period’ fixed in the lease deed expired 
long ago, defendants 1 and 2 are continu- 
ing in possession thereof, that they have 
sub-let the property in favour of the third 
defendant, that defendants 1 and 2 put 
up a superstructure on the site and that 
under the terms of the lease deed, the 
lessees have to surrender vacant posses- 
sion of the site after removing the super- 
structure. The plaintiff further averred 
that defendants 1 and 2 are in arrears of 
rent to the extent of Rs. 315 till 1st Sep- 
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tember 1961, that in spite of notice, de- 
fendants 1 and 2 have not surrendered 
possession, that the plaintiff is entitled to 
recover possession of the leasehold pro- 
perty after the removal of the superstruc- 
ture and to a decree for the arrears of rent 
now claimed and for future rent till deli- 
very of possession. The plaintiff there- 
fore prayed for a decree for recovery of 
possession of the suit property (site) 
through process of Court after removal 
of the superstructure put up thereon by 
defendants 1 and 2 and for rents. 


a. Pending disposal of the suit, the parti- 
es entered into a compromise, and I.A. 
No. 564 of 1963 was filed under Order 
23, R. 3, Civil Procedure Code on 
28th June, 1963. The said compromise 
filed into the Court, inter alia stated as 
follows : 


“1, The parties agree that a Com- 

‘ missioner may be appointed to make a 
local investigation of the suit property 
toassess the value at present of the super- 
structure that stands on the suit site 
and to report the same to this Hon’ble 
Court. ; 


2. The parties further agree that on 
this Hon’ble Court enquiring into the 
Commissioner’s report and fixing the 
price, the plaintiff is to buy the super- 
structure from defendants 1 and 2 at a 
price to be fixed by this Court after dc- 
ducting the rent due from them for the 
site till the time of purchase. Defen- 
dants 1 and 2 may receive the amount 
to be deposited after delivery ofthe 
possession, °’ 


nsif passed a decree in the suit in and 

which he directed the plaintiff to 
purchase the suit building mentioned in 
the plaint and described in the plaint- 
schedule and to deposit into Court a 
sum of Rs. 6,000 being the sale conside- 
ration on or before 6th February, 1964. 


3. On 6th August, 1963, the District 
u 
by 


4. From the above narration, it is seen 
that in the.compromise filed by the parti- 
es there is a definite statement as regards 
delivery of possession of the property. In 
the suit itself the second dadan filed 
O.P. No. 20 of 1963 for purchase of the site 
and the same was rejected. The second 
defendant, aggrieved by the decision of the 
District Munsif, preferred an appeal. The 
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lower appellate Court fixed the value of 
Rs. 10,000. The plaintiff preferred a 
second appeal in S.A. No. 1658 of.1964. 
The High Court gave a decree as follows:- 


“The parties agree that the appellant 
(plaintiff) may deposit Rs. 2,000 more 
in addition to the sum of Rs. 6,000 he 
has already deposited within 2 months 
from this date and the respondent will 
give possession immediately on de- 
posit. On failure to do so execu- 
tion can be taken out immediately and 
proceedings taken. The respondents 
1, 4 and 5 can withdraw the sum of 
Rs, 6,000 already deposited as well as 
Rs, 2,000 tobe deposited only after givi- 
ing possession. Out of this amount 
the rents upto date would naturally 
be deducted. The parties will bear 
their own costs ”’ 


5. On 7th January, 1969, the plaintiff 
ge ra in E.P. No. 31 of 1969, under 

er XXI Rule 35 C.P.C. for delivery of 
property as per the decree. The same 
was allowed and delivery was ordered by 
the District Munsif on 23rd October, 
1970. The first defendant took the matter 
in appeal in C.M.A. No. 116 of 1971 
before the Subordinate Judge, Thanjavur. 


6. Pending that civil miscellaneous ap- 
peal, the first defendant filed C.M.P. Nos. 
12552 and 12553 of 1970 in the aforesaid 
second appeal iS A. No. 1658 of 1964) 
praying, in the former petition, to bring 
out in the judgment in second appeal that 
the appellant and the fifth respondent 
alone compromised and that the first res- 
pondent remained ex-parte and ‘to con- 
fine the terms of the decree to the quan- 
tum of valuation of the superstructure on 
the suit site and deleting the other clauses, 
and, in the latter petition, to stay all fur- 
ther proceedings in E.P. No. 31 of 1969 
pending disposal of C.M.P. No. 12552 of 
1970. Ramamurti, J., by order dated 
13th November, 1970, passed the follow- 
ing order on the two petitions. 


“* There is no substance in the petitions, 
The petitioner did not care to partici- 
pate even though he was duly served 
in the second appeal both in his own 
capacity as the first respondent as well 
as in his capacity as the legal represen- 
tative of his deceased mother. The 
judgment also indicates that the com- 
promise was merely the acceptance of 
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the tion of the Court in th® 
course 3 the hearing, to the effect that 
the compensation amount might be 
fixed at Rs. 8,000. It is clear that the 
petitioner herein is taking advantage 
of the fact that in the preamble portion 
of the judgment there is some reference 
to the agreement between the parties. 
That apart, the petitioner who did not 
participate in all these proceedings, is 
not entitled to file this petition. It is 
clear that he has been set up by the 
other members of the family to rake up 
the question over again after having 
obtained an advantage of the amount 
being fixed at Rs. 8,000 by this Court 
(High Court). 
For all these reasons, the application for 
' amendment and the application for 
E stay, are dismissed. No costs.” 


Thus, it is clear that the appellant herein 
has got a decision of this Court in the 
above C.M.Ps. that the order passed in 
O.S. No. 30 of 1962 is a decree though the 
Court had taken certain suggestions made 
in the compromise memorandum filed into 
Court. 


7. The suit was one for delivery of the 
site. The District Munsif took into consi- 
deration the compromise memorandum 
filed by the parties and gave a decree in 
favour of the plaintiff for purchase of the 
superstructure also at a cost of Rs. 6,000. 
e lower appellate Court fixed the price 
of the superstructure at Rs. 10,000. The 
High Court fixed the price at Rs. 8,000. 
Even assuming that the trial Court has 
given a decree only for purchasing the 
superstructure, the High Court’s decree 
makes it clear that possession will be given 
by the appellant herein and the others im- 
mediately on deposit of the sum of Rs, 
8,000. As long as an appeal is pending 
the entire matter is at large and the fina- 
lity attachable to a decree comes in onl 
on the ultimate disposal of the a 
In this case, the finality of the decree was 
only after the disposal of S.A. No. 1658 of 
1964 and as such it has to be taken that 
the decree, as it stands, makes it clear that 
the appellant has to hand over possession 
as soon as the plaintiff deposits the sum 
of Rs. 8,000 being the value of the super- 
structure standing on the suit site. . 


8. C.M.A. No, 116 of 1971, preferred 
by the first defendant, came to be dismis- 
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sed by the Subordinate Judge, Thanjavur. 
Hence the civil miscellaneous second ap- 
peal by him. 


9. Thiru V.P. Ganesan, the learned 
Counsel for the appellant, contended as 
follows : 


(i) The entire proceeding of the trial 

Court in O.S. No. 30 of 1962 is null and 

void subsequent to the filing of the‘agree- 

ment in I.A. No. 564 of 1963, signed by 
_ the plaintiff and defendants 1 and 2. 


(ii) the trial Court and the appellate 
‘ Courts have no jurisdiction to fix the 

price for the superstructure on the basis 

of the agreement filed by the parties. 


| (it) Section 151 C.P. Code, will not 
apply in the matter of fixing of the value 
of the superstructure and of passing a 
decree of this nature. l 


(i The decree is not executable since 
it is only declaratory. 


(v) The District Munsif’s Court which 
. fixed the price at Rs. 6,000 in respect 
of the superstructure, had no jurisdic- 
tion to do so, as its pecuniary jurisdic- 
tion is only up to Rs. 5,000. The decree 
~ of the District Munsif is a nullity and 
hence the appeal and the second ap- 
peal therefrom are nullities. Further 
thé judgment of the District Munsif 
is no judgment as per Grder 20, r. 4, 
2) Civil Procedure Code, and as such 
ere is no ‘decree’ as contemplated in 
section 2 (2), Civil Procedure Code. 


(vi) The judgment and decree in the 

second appeal giving the relief of pos- 

session are without jurisdiction, as there 
. is no relief prayed for in the plaint in 
. respect of the superstructure. 


(vz) The judgment and decree of the 
High Court in second appeal are not 
in accordance with Order 41, r. 34, 
Civil Procedure Code as no new point 
can. be raised at the stage of second ap- 
. peal. 
(viii) Since there is a relief granted in 
respect of immovable property the 
decree ought to have been registered 
- under the Indian Registration Act. 


Xix) The respondent (plaintiff) cannot 
recover possession inasmuch as the 
land has been taken over by the Govern- 
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ment under the Tamil Nadu Minor 
Inams (Abolition and Conversion into 
Ryotwari) Act XXX of 1963. 


ro. Thiru Kothandarama Nainar, the 
learned Counsel appearing for the res- 
pondent inter alia submitted that the dec- 
ree passed finally by the High Court in 
second appeal is executable, that the exe- 
cuting Court cannot go beyond the decree, 
that the High Court has every jurisdiction 
to pass a decree which is in accordance 
with the plaint filed by the respondent- 
plaintiff, that the compromise memoran- 
dum filed in I.A. No. 564 of 1963 and 
also the decree of the High Court definitely 
direct deli of possession by the appel- 
lant herein, that the decree to purchase 
the superstructure is only consequential 
to the main relief prayed for and as such 
the same need not be registered, that 
Tamil Nadu Act XXX of 1963 will not 
affect the prayer for possession made by 
the respondent and that there is no ques- 
tion of law involved in this civil mis- 
cellaneous second appeal for entertaining 
the same. The learned Counsel further 
contended that his client has deposited 
the amount directed to be deposited by 
the High Court into the trial Court and 
that a joint patta has also been granted 
in favour of the respondent. 


Various decisions were cited at the Bar 
for the positions taken by the respective 
Counsel. I have already discussed, in 
the opening paragraphs, the facts of the 
case and about the finality given in the 
case by reason of the judgment in S.A. 
No. 1658 of 1964. 
Official Trustee, W.B. v. Sachindra1, states: 
“Tt is plain that if the learned Judge 
had no jurisdiction to pass the order in 
question then the order is null and void. 
It is equally plain_that if he had j ris- 
diction to pronounce on the plea put 
forward before him the fact that he 
made an incorrect order or even an 
illegal order cannot affect its validity.” 


It cannot be said that the Court had no 
jurisdiction to pass the order as prayed for 
in the plaint. The fixing of the value of, 
the superstructure is only a consequential 
remedy to the relief prayed for by the 
plaintiff in the suit. As‘such, I do not 





I, (1969) 2 S.0.J. 123: (1969) 3 S.C.R. 92: 
A.LR, 1969 S,Q. 823, 
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think the matter is beyond the pec iniary 
jurisdiction of the District M insif’s Court 
simply because the price of the superstruc- 
ture, which is not the subject-matter of the 
suit as it is, is over and above Rs. 5,000. 
The District M«umsif had jurisdiction to 
order eviction. The fact that he has direc- 
ted the plaintiff to purchase the super- 
structure at a price of Rs. 6,000 cannot be 
held as invalidating the decree for want 
of pecuniary jurisdiction . The omission 
on the part of the District Munsif to speci- 
fically mention the right of the plaintiff 
to get possession of the site cannot in any 
way affect the jurisdiction of the Court. 
Even the said remedy prayed for by the 
plaintiff has been made clear in the com- 
promise memo filed by the parties and also 
by the judgment and decree granted at 
the second appellate stage. In the order 


on the amendment petition, aforemention-. 


ed Ramamurti, J., made it clear that there 
is no compromise decree but the District 
Munsif passed a regular decree and that 
there is no need to amend the decree in 
the second appeal. Thus, the decree pas- 
sed by the High Court in the second ap- 
peal has become final, and there was nei- 
ther a review petition nor any appeal to 
the Supreme Court against the same. It 
is too late in the day to state that the trial 
Court itself had no jurisdiction to pass the 
decree, at the stage of execution. 


12. In Padam San v. State of U.P.1, the 
Supreme Court has considered the scope 
of section 151, Civil Procedure Code in 
clear terms. The contention of the lear- 
ned Counsel for the appellant that the ap- 
pointment of a Commissioner to value the 
superstructure on the suit property is be- 
yond the powers of the Court, cannot stand. 
The fixing of the price by appointing a 
Commissioner is only consequential to the 
main relief claimed in the suit, and is not 
at all in conflict with any of the procedures 
laid down in the Code of Civil Procedure. 
As such, the Court has jurisdiction to do 
the same. It is too much for the appel- 
lant to state that the powers of the Court 
under section 151, Civil Procedure Code, 
cannot be invoked on the facts of the pre- 
sent case. I am of the view that the Court 
is perfectly within its jurisdiction, and in 
the interest of justice and also to give a 


a 


E 





1. (1961) 2 S.G.J. 79 : (1961) M,L, 
405: (1961) 2 M.L.J. (S.C.) 22: {r961) 2 
(S.C.) 22: ATR. 1961 S.G, 218, 
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finality to the litigation, it has gone into 
the question of fixing the price of the super- 
structure which is only consequential to 
the main relief prayed for by the plaintiff. 
Even the consequential relief was given 
by the Court on the foot of the agreement 
entered into between the parties concern- 


ed. 


13. Thiru V.P. Ganesan, the learned 
Counsel for the appellant cited the deci- 
sions in Rajagopala Chsttiar v. H.R.E. Board, 
Madras! and Nandasam v. Balakrishnamma?®, 
for the position that the order sought to be 
executed is not a ‘decree’, I do not think 
there is any difficulty in accepting the 
proposition propounded in the above two 
decisions. The definition of ‘decree’ in 
section 2 (2), Civil Procedure Code will 
clearly govern the judgment and decree 
given by the trial Court and those by 
the High Court in second appeal in this 
case. 


14. No doubt, the decision in Ramanuja 
Naicker v. Seethalakshmi?,. cited by the 
learned Counsel for the appellant states 
that ifa decree only gives a declaration of 
right and is not executable in the form it 
is drafted, the proper course in such cases 
is to apply to the Court to make suitable 
modifications to make the decree in form 
executable. But as far as the present case 
on hand is concerned, the High Court 
has passed a decree in S.A. No. 1658 of 
1964 and the same is executable as such. 
It is also clear that the decree passed by 
the High Court is in accordance with the 
prayer in the plaint. 


15. The other decisions cited by the 
learned Counsel for the appellant for the 
proposition that it is only a declaratory 
decree and as such registration is required, 
that the decrees of the appellate Courts 
have been passed without proper pleadings 
and issues and that the initial jurisdiction 
of the trial Court is lacking are not ne- 
cessary to be discussed, inasmuch as the 
facts of the case are completely different 
from those in the decisions referred to 
by the learned Counsel. 


16. In Kannayya Ghetti v. Venkata Naras- 
ayya*, a Full Bench of this Court has held: 


1. 66 M.L.J. 43 !:1471.C. 914: I.L.R., (1 
57 M-d. 271; AR a Mad, 105 (2). i 
2, } 50 L.W. 541: A.I.R. 1939 Mad, 897. 
3. (1958) 2M,L,J. 512. 
4. (1917) LL.R. 40 Mad, 1: 32 M.L,J. 221; 
39 I.G, 439. 
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“ We are, therefore, of opinion that in 
every case when the Court is seized of 
jurisdiction it cannot and does not lose 
it by any change in the value of the sub- 
ject-matter of the suit after the insti- 

tution of the suit or by the precise as- 
certainment of the value in cases which 
do not admit of such ascertainment at 
the time of institution, except when the 
plaint is allowed to be amended, and 
that is not really an exception. ”’ 


In the case on hand, the District Munsif 
who took up the case on his file and decid- 
ed the matter had jurisdiction at the incep- 
tion and the price fixed for the superstruc- 
ture was only consequential to, and not 
the main relief in the suit. 


17. There is no question of registration 
of the decree passed in the case. Section 
17 (2) (vi) of the Indian Registration Act 
states : 


“ Nothing in clauses (6) and (c) of sub- 
section (1) applies to— 


any decree or order of a Court except a 
decree or order expressed to be made 
on a compromise and comprising im- 
movable property other than that which 
is the subject-matter of the suit or pro- 
ceeding. ”’ 


This has.been clarified in the decision in 
Govindaswamt Mudaltar v. Rasu Mudaltar', 
Venkatasubba Rao, J., has held in that 
decision. ' 


‘t I am therefore of the opinion that the 
property in question was the ‘‘ subject- 
matter” of a “‘ pro > within 
section 17 (2) (vi) and that the consent 
order (which as I have shown, is also, 
in the circumstances, a consent decree) 
is excepted from registration. ”’ 


The decision above cited can be taken as 
an analogy in relation to the case on hand. 
The direction to purchase is only in rela- 
tion to the subject-matter of the proceed- 
ing in the main suit, within section 17 (2) 
(vi) of the Registration Act, and as such 
no registration of the decree is needed. 


18. Thiru Kothandarama Nainar, the 
learned Counsel for the respondent also 
brought to my notice a Bench decision in 


en E E 


I. (1935) LER, 58 Mad. 781 at 786: 68 
M.L.J. 41: AI.R, 1935 Mad. 232, 
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Pappu Reddiar v. Amaravathi Ammal! and 
Ramachandra Naidu v. Parameswaran Natr? 
for the propostition that the words “‘ sub- 
ject-matter of the suit ’’ in section 17 (2) 
(vi) of the Registration Act cannot be 
read as subject-matter of the plaint nor 
even as subject-matter in dispute in the 
suit or proceeding and that if the consent 
decree or order in the suit or proceeding 
covered the he ae although it was not 
in the plaint or in dispute, such property 
constituting, as it does, an inseparable 
part of the consideration for the compro- 
mise, may well be regarded as the subject- 
matter of the suit and this is because 
the decree passed on the basis of the com- 
promise cannot stand without that p ro- 
perty. I am in complete agreement with 
those two decisions and I find that no re- 
gistration of the decree is required in the 
present case, as contended by the learned 
counsel for the appellant. 


19. As regards non-executability of the 
decree by virtue of section 13 of the Tamil 
Nadu Minor Inams (Abolition and Con- 
version into Ryotwari Act,(XXX of 1953 
Thiru Kothandarama Nainar submitted 
that apart from the fact that his client has 
been declared to have title to the site, he 
has obtained a patta also in his favour 
subsequently. The question as to whe- 
ther after the coming into force of Act 
XXX of 1963 a landlord who is the owner 
of a vacant site can get possession of the 
same from the tenant, came up for deci- 
sion in M. Ramaswamt Pillai v. The Haz- 
zarath Syed Sha Mian Sakkar Khadiri Thastk- 
kal Thajavur by Trustee S.S. Peeran Sahib? 
before this Court. Venkataraman, J., 
relying on the decision in Stlambant Sri 
Chidambara Vinayagar Devasthanam, Deva- 
kottar v. Duratswamt Nadar and others‘ 
and also the one (P.S. Veerappa 
Cheetiar v. Sn Bava Oushaedheswara 
Swami Devasthanam by tts executive Officer, 
Ttruthuraipoonds®, held that a pro-|" 
visions of the Act will apply only to that 
person who is the owner of both p 

ing and the site. ' As such, the conten- 
tion of the learned Counsel for the appel- 
lant that no execution can be taken in vi 










i; (1971) 3 A M.L.J. 225: 83 L.W. 795: ALR. 
71 Mad. 

2, (1970) 2 M.L.J. 578. 

3. A, No. 22 cf 1972 

4. (1971) 1 M.LJ. 

5. g kio. 369 of 1966. 
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of section 13 of Tamil Nadu Act XXX of 
1963 is of no avail. 


20. The Courts below have correctly 
appraised the matter and have given an 
order for possession. ` Taking into consi- 
deration the facts of the case and the fact 
that no error of law has been committed 
by the Courts below, it is not possible to 
interfere with the findings of the Courts 
below. 

21. Inthe circumstances, the civil mis- 
cellaneous second appeal is dismissed. 
No costs. Time to vacate three months. 
No leave. 


P.S.P. 





Appeal dismissed. 


[FULL BENCH] 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—A. S. Venkataraman, S. Mahka- 
rajan and B.S. Somasundaram, FF. 


Sessions Judge, Tirunelveli 
.. Appellant* 


v. 

Perumal and another 
and 

The Additional Sessions Judge, Tiru- 
nelveli -> Referring Officer. 


(A) Madras Children Act (IV of 1920), 
sections 4, 36 and 38-B—Criminal Procedure 
Gode (V of 1898), sections 1 (2), 29-B and 
193—Madras Children Rules (1940), rule 3 
—Impact of section 29-B, Criminal Procedure 
Code on Children Act—Fuventis Court tf has 
jurisdiction to try any offence including offences 
punishable with death— Juvenile accused along 
with an adult for offence punishable with death 
or imprisonment for life—Proper forum for 
trial of juvenile and adult—Procedure to be 
followed tn such trial. 


(B) Madras Juvenile 
rule 8—Validity. 

The impact of section,29-B of the Code of 
Criminal Procedure on the Madras 
Children Act, 1920, can be summarised 
thus: (1) Before the enactment of section 
29-B of the Criminal Procedure Code a 
Juvenile Court constituted under section 
36 of the Madras Children Act could try 
any offence whatsoever including an offen- 


. Accused. 


Court Rules (1930), 





* Cri, Mis. P. Nos. 3957 of 1972 and 996 of 1973. 
19th July, 1973. 
14 
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ce punishable with death or transporta- 
tion for life; (2) So far as the other 
Courts mentioned in section 4 were con- 
cerned their jurisdiction was delimited 
by Schedule II of the Code of Criminal 
Procedure; in other words, they could 
try offences which they could try under 
the Schedule ; (3) All those Courts could 
exercise powers under the Children Act, 
1920 with the possible exception that in 
the case of a Magistrate of the first or 
second class mentioned in clause (g) of 
section 4, the State Government may 
confer only some of the powers under the 
Act ; (4) Those powers could be exer- 
cised whether the case came before the 
Courts originally or in appeal; (5) As a 
result of section 29-B of the Criminal 
Procedure Code, the jurisdiction of the 
Magistrates mentioned in section 4 of the 
Madras Children Act became enlarged 
to the extent indicated in section 29-B of 
the Code ; in other words, they could 
try any offence other than one punish- 
able with death or transportation for 
life, which could previously be tried 
only by a Court of Session, if the 
accused was aged less than fifteen years ; 
(6) But, if the accused was between fifteen 
and sixteen years, their jurisdiction would 
still be limited by Schedule II of the 
Criminal Procedure Code. [Para. 22.] 


This position continued even after the 
amendment in 1958 (Act XXXVII of 
1958) substituting the word ‘imprison- 
ment’’ for ‘“‘transportation’’ and also rais- 
ing the upper limit of age of a young 
person from sixteen to eighteen. 

| Para. 23.] 


It follows that Anthony v. State, (1960) 
M.W.N. (Qrl.) 59: A.I.R. 1960 Mad. 308 
in so far as it laid down that a Juvenile 
Court established under section 36 of the 
Madras Children Act could try any offence 
whatsoever, including an offence punish- 
able with death or imprisonment for life 
and that that position was not in any way 
affected by section 29-B of the Code of 
Criminal Procedure, is good law. 


(Para. 24.] 


In a case where a juvenile is accused of 
having participated in a serious offence 
punishable with death or imprisonmerft 
for. life along with an adult, it is desirable 
to avoid a conflict of decisions by ensuring 
that the juvenile also is tried by the Court 
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of Session which would try the case 
against the adult. [Para. 25.] 


Rule 8 of the Madras Juvenile Court 
Rules, 1930 would seem to stand in the 
way of the Court of Session trying a case 
against a juvenile. But rule 8 as it stands, 
is opposed to section 4 of the Act and is 
consequently ultra vires. This means that 
where a juvenile is accused along with an 
adult of having committed an offence 
punishable with death or imprisonment 
for life, there would be no impediment to 
the Court of Session trying such a case 
against the juvenile subject to the provi- 
sions of section 38-B of the Madras 
Children Act forbidding a joint trial of 
the adult and the juvenile. Because of 
the prohibition against joint trial, the 
Court of Sessions will have to try the adult 
accused separately from the juvenile 
accused; that is to say, there will be two 
separate trials. The Sessions Judge 
should not pronounce judgment in either 
case till the trials in both the cases are 
over. [Para. 26.] 


Reading section 1 (2) of the Code of 
Criminal Procedure along with rule 3 of 
the Madras Children Rules, 1940 it seems 
that section 193 of the Code of Criminal 
Procedure will not affect the special form 
of procedure prescribed by rule 3 of the 
Madras Children Rules, 1940. It follows 
that there need not be an order of com- 
mittal to the Court of Session and the 
Court of Session can straightaway take 
cognizance of a case triable by it, in so 
far as a juvenile is concerned. 


[Para. 31.] 


Where a juvenile alone is accused of an 
offence, the case against him will, as hith- 
erto, be tried by the Juvenile Court esta- 
blished under section 36 (1) of the Act 
even. if the offence is one punishable with 
death or impriosnment for life. But, 
where he is accused of having committed 
an offence punishable with death or impri- 
sonment for life along with an adult accu- 
sed, it -is desirable to avoid a conflict of 
decisions by the juvenile Court and the 
Court of Session. To achieve this purpose, 
the police officer will file the charge-sheet 
against the adult accused in the Court of 
thé concerned Sub-Magistrate empowered 
under Chapter XVIIL of the de of 
Criminal Procedure to hold an enquiry 
and the charge-sheet against the juvenile 
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in the Court of Session. The Court of 
Session should hold up the trial of the 
juvenile till the enquiry by the Magistrate 
is over. Ifan order of committal is made 
in re pect of the adult accused the Court 
of Session will try the case against the 
adult accused separately from the case 

i the juvenile accused, one after 
the other. In respect of the juvenile 
accused, the summons case procedure 
should be adopted. Judgment should not 
be pronounced in either case till both the 
trials are over. [Para. 33.] 


If the enquiry against the adult accused 
results in an order of discharge, the Court 
of Session may straightaway try the 
juvenile accused. But, if he wants, be 
may wait for a short time to see whether 
any revision petition is filed against the 
order of discharge. [Para. 34.] 


Cases referred ta— 


Keralan, In re,- (1972) L.W. (Crl.) 195 = 
Anthony v. State , (1960) M.W.N. 261: 
(1960) M.W.N. (Crl.) 59: (1960) Crl.L. 
J. 927: ALR. 1960 Mad. 308; Lakshi 
Sahu v. Emperor, A.I.R. 1932 Cal. 487; 
Lakshi Narayan Das v. The Province of 
Bihar, (1949) F.G.R. 693: A.IL.R. 1950 
F.C. 59: (1950) 8.C.J. 32: (1950) 1 M.L. 
J. 760; Emperor v. Lakshi Sahu, (1932) LL. 
R. 59 Cal. 856: A.I.R. 1932 Cal. 482; 
Sibbu Munilal v. State, A.I.R. 1968 M.P. 97 
(F.B.); Ramachandra Misra v. President, 
District Board, Ganjam, A.I.R. 1951 Orissa 
1; Maji Appalaswamy, In re, (1932) M.W. 
N. 1076; Emperor v. Natvarlal Nagindas, 
33 Bom.L.R. 312: A.I.R. 1931 Bom. 198; 
Emperor v. Jalal Dhondibhal, 36 Bom.L.R. 

35: AIR. 1934 Bom. 211; Emperor v. 

nkarnath, 1.L.R. 1937 All. tor: ALR. 
1936 All. 675. 


Crl. MP. No. 3957 of 1972:— 


Case referred for the Orders of the High 
Court by the Sessions Judge, Triunelveli 
in his letter dated 13th Octeber, 1972-. 
D. No. 7183 to transfer Juvenile Case 
No. 264 of 1972 now pending before the 
Juvenile Court, Tirunelveli to the file of 
the Court of Sessions, Tirunelveli for trial 
in accordance with the provisions of the 
Madras Children Act and the rules framed 
thereunder. 


Grl.M.P.No. 996 of 1973:— 


Case referred for the Orders of the High 
Court by the Additional Assistant Sessions. 
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Judge, Tirunelveli in his letter dated 23rd 
November, 1972—D. No. 3304 to transfer 
Juvenile Case No. 239 of 1972 on the file 
of the Juvenile Court (DistıictMagistrate), 
Tirunelveli to the Court of Session, 
Tirunelveli for disposal along with Ses- 
sions Case No. r19 of 1972 on his file. 


The Advocate-General, assisted by the 
Public Prosecutor, for State. 


B. Sriramulu, amicus curiae under rule 242 
of the Criminal Rules of Practice and 
Orders, 1958 for the Accused. 


The Judgment of the Court was delivered 
by 
Venkataraman, F.—This is a reference by 
the learned Sessions Judge of Tirunelveli 
to transfer J.C. No. 264 of 1972 pending 
against juvenile Pandi, from the file of the 
Juvenile Court, Tirunelveli, to the Court 
of Session. The circumstances under 
which. the reference has been made are 
these. A charge-sheet was filed by the 
Police in the Court of the Sub-Magistrate, 
Nanguneri, against two persons, one Peru- 
mal and his son, the said Pandi, on the 
allegation that Pandi committed an 
offence of murder (section 302 of the 
Indian Penal Code) and that the father 
abetted the commission of the said offence 
and was punishable under section 302 read 
with section 34 or section 302 read with 
section 109, Indian Penal Code. At the 
time of the filing of the charge-sheet 
Pandi was less than eighteen years age 
o ier pean sata defined in 
section 3 of the Madras Children Act, 
1920. ‘The case against him was split up, 
and the case against the father was taken 
on file by the Sub-Magistrate, Nanguneri, 
as P.R.C. No. 21 of 1972. Then a sepa- 
rate charge-sheet was filed against Pandi 
in the Juvenile Court, Tirunelveli, and it 
was taken on file as J.C. No. 264 of 1972. 
The trial of that case is pending in that 
Court. In respect of Perumal, the Sub- 
Magistrate, Nanguneri, held a prelimi- 
enquiry under Chapter XVIII of 
the Code of Criminal Procedure, and 
committed Perumal to take his trial in the 
Court of Session for an offence under 
section 302 read with section 34, Indian 
Penal Code. The case was taken on file 
by the Court of Session as §.C. No. 112 
of 1972. Charges under section 302 
read with section 34 or in the alternative 
under section 302 read with section 109, 
Indian Penal Code were framed. The 


trial of that case is over and the case i& 
pending delivery of judgment. 

2. It was at this stage the learned Ses-- 
sions Judge made this reference to trans-- 
fer J.C. No. 264. of 1972 from the file of the- 
Juvenile Court to the Court of Session 
to be tried by the Sessions Iudge, before 
pronouncing judgment in §.C. No. 112 of 
1972. He has adopted this course on the 
basis of the judgment of Maharajan, 
J., dated 22nd June, 1972 in Crl.R.CW 
No. 444 of 1972—Keralan In re}, wherein 
the learned Judge observed: 


“Where a plurality of persons jointly- 
take part in an offence and some of them 
happen to be adults and others happen 
to be juveniles, it is eminently desirable 
and certainly permissible that the same 
forum tries all the accused, adult and’ 
juvenile, not jointly but separately, 
trying the adult accused in accordance 
with the provisions of the Code of 
Criminal Procedure and the juvenile 
accused in accordance with the provi- 
sions of the Madras Children Act, and. 
the rules framed thereunder. Such a 
procedure will, besides avoiding conflict 
of decisions in respect of the same occur-- 
rence, instil in the minds of the accused 
the confidence that even-handed justice 
is rendered to them at least in the mat- 
ter of appreciation of the evidence, 
without any discrimination being shown 
merely on the ground of age.” 
g In Cri. M.P. No. 996 of 1973 a 
similar reference has been made by the 
Assistant Sessions Tudge of Tirunelyele 
to transfer J.C. No. 239 of 1972 from the 
file of the Juvenile Court to the Court 
of Session to be tried by the Assistant 
Sessions Judge who tries S.C. No. 119 of 
1972. There it was alleged that two 
adults committed offences under sections 
450 and 376, Indian Penal Code and a. 
juvenile abetted the offences. The Sub- 
Inspector of Police filed a charge-sheet 
against the adults in the Court of the Sub- 
Magistrate, Tenkasi. The Sub-Magistrate 
took it on file as P.R. C. No. 10 of 1972 
and committed the accused to the Court 
of Session. The case was taken on file as” 
S.C. No. 119 of 1972 and was made over 
to the Assistant Sessions Judge for trial.. 
The Sub-Inspector of Police filed a sepa- 
rate charge sheet under sections 450 and 
376, Indian Penal Code, against the 


1. (1972) L.W. (Grl.) 195. 
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juvenile in the Juvenile Court and it was 
taken on file as J.C. No. 239 0 of 1972. 
"The trial is yet to start both before the 
Assistant Sessions Judge and the ace 
Court. It was at that stage that the refe- 
wence was made by the Assistant Sessions 
_Judge to transfer J.C. No. 239 of 1972 to 
Hoe tried by the same Judge who tried S.G. 
No. 119 of ‘1972. The reference has been 
made on the basis of the judgment of 
-Maharajan, J., in Crl.R.C. No. 444 of 
1972. That reference came in the admi- 
‘nistrative side before Kailasam, J., and the 
“Hon’ble the Chief Justice. Kailasam, J., 
Helt some doubt about the views of 
Maharajan, J., extracted above, and 
<expressed himself as follows:— 


“The decision in Crl.R.C. No. 444 of 
1972 requires reconsideration. The 
“view expressed that the adult and the 
‘juvenile could be tried by the same 
Court, not jointly but separately, is not 
free from difficulty. If, in the earlier 
«ase, the Court finds the accused guilty, 
the subsequent trial of the juvenile or 
‘the adult accused may cause an appre- 
hension, that the Judge had taken a view 
-æn the earlier case and his view will be 
-coloured in the subsequent case. The 
<observation of the learned Judge in 
‘paragraph 4 (of flag A) may not be in 
accordance with section 38-B (1). An 
Assistant Sessions Judge tries cases on 
‘committal only. He may be a Court 
under the Children Act to hear an 
appeal, but the Court empowered to_ 
try is the Juvenile Court and, when that 
Court has jurisdiction under the Act, 
-how can the Assistant Session Judge be 
empowered to try the case as summons 
case? In view of there being a judicial 
-decision of the High Court, it is better 
the matter is not disposed of on the 
administrative side, but placed before 
a Bench for orders.” 


4. The Hon’ble the Chief Justice con- 
curred. Accordingly that reference was 
posted before a Bench consisting of Maha- 
rajan, J., and myself. Similarly, when 
Crl. M.P. No. 3957 of 1972 (relating to 
JjiG. No. 264 of 1972) came up before 
Kailasam, J., he directed it to be posted 
before a Bench. That .was also posted 
before us (Maharajan, J. and myself). 


3, *Maharajan, J. and myself heard the 
matter and decided to refer the matter 
to a Full Bench. I shall now have to 
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explain the reason for this course. But, 
before doing so, it will be necessary to 
refer briefly to the relevant provisions of 
the Madras Children Act, 1920 (which will 
hereafter be referred to as the Act) and 
some prior decisions of this Court. Broadly 
ing, the Act deals with a child (below 

e age of 14 years) and a young person 
(between fourteen and eighteen years). 
A youthful offender has been defined as a 
person who has been convicted of an 
offence punishable with imprisonment 
and who at the time of such conviction 
was under the age of eighteen years. 
Section 22 prohibits the penalty of death 
or imprisonment, though in suitable cases 
imprisonment may be awarded. The Act 
(section 26) permits a fine on the youth- 
ful offender or his parent and contemplates 
(Act XXIII ) the youthful offender being 
sent to the Senior Approved School where 
necessary training will be given to make 
him or her a useful citizen. The Act 
also provides for vagrant children, but 
we are not concerned with those provisions 
now. The Act (section 36) contemplates 
the establishment of separate Courts, 
called Juvenile Courts, for the hearing of 
charges against children or young persons, 
and provides (by section 4)'that the powers 
exercisable under the Act can also be 
exercised by some of the ordinary Courts 
established under the Criminal Procedure 
Code. Section 38-B prohibits the joint 
trial of an adult and a juvenile. Section 
44 empowers the State Government to 
make rules. Section 4 1 particular states: 


‘The powers conferred on Courts by this 
Act shall be exercised only (a) the 
‘High Court (b), a Court of Session, 
(c) a District Magistrate,(d) a Sub-Divi- 
sional Magistrate,(¢) salaried Presidency 
Magistrate, (f) any Juvenile Court con- 
stituted under section 36 and (g) any 
Magistrate of the first or second class 
specially authorised by the State Govern- 
ment to exercise all or any of such 
powers, 


and may be exercised by such Courts 
whether the case comes before them 
originally or on appeal.’’ 


6. In R.T. No. 92 of 1959 dated a 
October, 1959, persons had been 

convicted by the Sessions Judge on a 
charge of murder in furtherance of their 
common intention. The second accused 
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was a lad of about fourteen years. The 
Bench (Ramaswami and Ananthanara- 
yanan, JJ.) held that, in view of section 4 
(see the word “‘originally’’ italicised by 
me) the Sessions Judge continued to have 
jurisdiction over the juvenile, and further 

eld that in that particular case no preju- 
dice had been caused by the joint trial, 
particularly, since the final order in respect 
of the juvenile was a discretion that he 
should be detained in the Senior Approved 


School, Chingleput. 


7. The above decision is not reported, 
The same learned Judges held, a few 
days later, on 6th November, 1959, in 
Anthony v. State, that a Juvenile Court 
established under section 36 of the Act 
had jurisdiction to try and convict a 
juvenile of an offence under section 376, 
Indian Penal Code (rape), which would 
otherwise be triable exclusively by the 
Court of Session, under Schedule II of the 
Code of Criminal Procedure. The appeal 
was against the conviction of the juvenile 
who had been directed to be detained in 
the Senior Approved School, Chingleput, 
for a period of three years, under the pro- 
visions of the Act. 


8. The argument of the Counsel for the 
juvenile was based on section 29-B of the 
Cx de of Criminal Procedure and the rele- 
vant portion of the decision reads thus: 


““The more important question is whe- 
ther the Juvenile Court could try such 
an offence at all which is exclusively 
triable by the Court of Session accord- 
ing to Schedule II and the general 
scheme of the Code of Criminal Pro- 
cedure. In this context learned 
Counsel for the appellant draws our 
attention to section 29-B of the Code of 
Criminal Procedure, which is in the 
following terms: 


‘Any offence, other than one punishable 
with death or imprisonment for life, 
committed by any person who at the 
date when he appears before the Court is 
under the age of fifteen years, may be 
tried by a District Magistrate or a 
Chief Presidency Magistrate, or by 
any Magistrate specially empowered by 
the State Government to exercise the 





1, (1960) M.W.N. 261 : (1960) M.WN. 
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powers conferred by section 8, sub-sec-- 
tion (1) of the Reformatory Schools: 
Act, 1897, or, in any area in which the: 
said Act has been wholly or in part 
repealed by any other law providing for- 
the m trial or punishment of 
youthful offenders, by any Magistrate: 
empowered by or under such law to- 
exercise all or any of the powers con-- 
ferred thereby.’ 


The argument of learned Counsel (Mr. 
K. Narayanaswamy) as he then was is 
that section 29-B was enacted when the 
Reformatory Schools Act, 1897, was: 
being replaced by other legislation such: 
as the Madras Children Act or similar 
measures or when such superseding laws- 
were in contemplation. He states that,. 
in consequence the Central Legislature- 
laid it down that all such enactments. 
shall operate only within this restricted. 
scope, namely, that juvenile offenders- 
may be tried by such special Courts or 
Magistrates for any offence ‘“‘other than. 
one punishable with death or imprison- 
ment for life.” Those words have 
to be read disjunctively and the impli- 
cation is that no Juvenile Court, nor 
Special Magistrate, can try a juvenile 
for an offence punishable with impri- 
sonment for life, such as an offence of 
rape. The Juvenile Court had, there-- 
fore, no jurisdiction in this case. ‘ Lear- 
ned Counsel also refers to a decision of 
a Bench of the Calcutta High Court,. 
Lakshi Saku v. Emperor!, where, with: 
reference to an offence punishable under 
section 304, Indian Penal Code it was 
held that section 29-B took away the 
jurisdiction of a specially empowered. 
Magistrate to try a juvenile offender. 


The learned Advocate-General has 
addressed arguments upon this aspect 
and drawn our attention, in particular, 
to section I, sub-clause (2), CriminaF 
Procedure Code, section 6, Criminal 
Procedure Code and to the provisions: 
of the Government of India Act, 1919, 
g and 10, Geo. 5) and the Schedules 

ereto, which originally governed the 
power of a State Legislature to enact a 
measure like the Madras Children Act 
(IV of 1920). It is important to note 
that under section 1 (2), Criminal Pro- 
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cedure Code nothing in the Criminal 
Procedure Code, 


‘shall affect any special or local law 
now in force, or any special jurisdiction 
-~or power conferred or any special form 
-of procedure prescribed by any other 
law for the time being in force.’ 


“Besides the High Courts and the Courts 
constituted under any law other than 
this Code for the time being in force, 


-there shall be five classes of criminal 
‘Courts in India........ : 
‘This juxtaposition of section 1 (2), 


‘Criminal Procedure Code and section 
‘6, Criminal Procedure Code taken 
along with the Government of India 
Act, 1919, and the Schedules thereto, 
-clearly imply that the State Legislature 
had power to make a law for establish- 
ing Juvenile Courts to try all juvenile 
accused of any offence whatsoever. 
‘Hence, section 29-B does not take away 
the power of the State Legislature to 
enact a measure like the Madras 
Children Act (IV of 1920). ‘The power 
of the Juvenile Court to try all juvenile 
offenders for any offence, including 
murder, is therefore, incontrovertible. 
‘The learned Advocate-General has 
-sought to further sustain this argument 
upon the authority of Laksht Narayan 
Das v. The Province of Bihar’. The 
learned Judges observed therein: 


‘The concurrent list is not forbidden 
field to the Provincial Legislature, and 
-the mere fact that the Provincial Legis- 
lature has legislated on any matter in 
the Concurrent List is not enough to 
-attract the mischief of section 107 of 
the Government of India Act...... 
‘Section 1 (2) of the Criminal Procedure 
Code expressly lays down that the pro- 
“visions of the Code would not affect any 
‘special form of procedure prescribed 
‘by any law for time being in force’. 


“We accept the arguments of the learned 
Advocate-General that, upon the gro- 
-unds set forth already, it was competent 
to enact the provisions of the Madras 
‘Children Act (Act IV of 1920), and that, 
having regard to the juxtaposition of 
, section 1 (2), Criminal Procedure Code 
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and section 6, Criminal Procedure Code. 
Section 29-B, Criminal Procedure Codc, 
does not by any necessary implication, 
take away the power of a Juvenile 
Court established by law to try a juve- 
nile offender even for an offence punish- 
able with death or imprisonment for 
life.” 
The argument of the Counsel as extracted 
in the above decision left me with the 
impression that the Madras Children Act 
was enacted after section 29-B of the Code 
of Criminal Procedure. On this impres- 
sion I felt that section 29-B permitted a 
Juvenile Court to be established under a 
e local law to try any offence other 
one punishable with death or impri- 
sonment for life and that, if the special 
local law wanted to confer jurisdiction on 
the Juvenile Court even to try an offence 
punishable with death or imprisonment 
for life it (the special law) would have 
specifically st:ted so. On this approach, 
I felt that the provisions of the Madras 
Children Act did not expressly confer 
jurisdiction on the Juvenile Court to try 
an offence punishable with death and that 
consequently the decision in Anthony v. 
State?, might have to be overruled; Maha- 
rajan, J., was inclined to agree with me. 
Thereupon my Lord the ‘Chief Justice 
was pleased to constitute a Full Bench, 
consisting of Maharajan, J., Somasun- 
daram, J., and myself. . 


g. It was only at the time of arguments 
before the Full Bench, the learned 
Public Prosecutor brought to our atten- 
tion the all important fact that the Madras 
Children Act had been enacted earlier 
than section 29-B of the Code of Criminal 
Procedure. The Madras Children Act 
came into force on 29th June, 1920, the 
date on which it was published in the 
Fort St. George Gazette. Section 29-B 
of the Code of Criminal Procedure was 
inserted by the Code of Criminal Proce- 
dure (Amendment) Act, 1923 (Act XVIII 
of 1923). Act XVIII of 1923 was pub- 
lished in the Gazette of India on 14th 
April. 1923. Section 164 of Act XVIII 
of 1923 stated: 
“This Act shall come into force on such 
date as the Governor-General in- 
Council may, by notificaion in the 
Gazette of India appoint.” 
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The decision in Emperor v. Lakhi Saku}, 
states that section 29-B of the Code of 
Criminal Procedure, came into force on 
Ist September 1923. Thus the Madras 
Children Act had come into force on 29th 
June, 1920 and section 29-B of the Code of 
Criminal Procedure came into force only 
on ist September, 1923. 


xo. Before considering the impact of 
section 29-B of the Code of Criminal 
Procedure on the provisions of the Madras 
Children Act, 1920, it is all important 
to find out the true construction of the 
Madras Children Act, 1920, as it stood 
between 29th June, 1920 and ist Septem- 
ber, 1923, when alone section 29-B of the 
Code of Criminal Procedure came into 
force. In what follows immediately I am 
confining myself to that construction. It 
may be remembered that at that time 
there was the punishment of transporta- 
tion (for life or a shorter term). Under 
the definition of the Madras Children Act, 
as it was originally enacted, “‘youthful 
offender’? meant ‘‘any person who has 
been convicted of an offenee punishable 
with transportation or imprisonment and 
who at the time of such conviction was 
under the age of sixteen years.” As a 
result of the amending Act XXVI of 1955 
(Central) transporation for life was 
replaced by imprisonment for life and 
transportation for a shorter term was 
altogether abolished except in cases where 
the sentence had already been passed 
before 1955, when it was deemed to be 
imprisonment for the same period. 
The amendment and its effect has been 
discussed in Sibbu Munilal v. State®. Certain 
consequential amendments in the Madras 
Children Act were effected by Madras 
Act XXVIII of 1958 and the words 
“transportation or imprisonment’? which 
originally occurred in the definition of 
youthful offender were replaced by the 
simple word “‘imprisonment’’, I am now 
confining myself to the definition of youth- 
ful offender as it stood before the amend- 
ment in 1958, that is to say, in its original 
form as it was introduced in 1920, though 
the amendment effected in 1958 would 
not make any difference. Since the defini- 
tion referred only to an offence punishable 
‘with transportation or imprisonment, it 
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would seem to exclude an offence punish“ 
able with death, like section 302, Indian 
Penal Code. Similarly section 23 read: 


“2g, (1) Where any person who in 
the opinion of the Court before which 
he is charged is twelve years of age but 
less than sixteen years of age, is con- 
victed of an offence punishable with 
transportation or imprisonment, the 
Court may in addition to or in lieu of 
sentencing him according to law to 
any other punishment, order that he 
be sent to a senior certified school.”’ 


Sub-section (2) also dealt with only an 
offence punishable with transportation or 
imprisonment. On account of these,-pro- 
visions there was room to think that the 
Madras Children Act meant to deal with 
an offence punishable at the most with 
transportation or imprisonment and did 
not deal with an offence providing a 
penalty higher than transportation for 
life such as the penalty of death, 
for instance, it did not deal with an offence 
of murder (section 302, Indian Penal Code) 
punishable with death (transportation for 
life was the alternative sentence). The 

estion was rather intriguing and was 

erefore.......... referred by the State 
Government to the Advocate-General 
(who was then Sir Alladi Krishnaswami 
Iyer). It is necessary to reproduce in full 
he reference of the Government and the 
opinion of the Advocate-General: 


I 


(G.O. 1175, Home Department, dated 30th 
June, 1936). ; 
(Reference of the Government) 


“The question has been raised as to 
whether a Juvenile Court constituted 
under the Madras Children Act, 1920, 
is competent to try a murder case falling 
under section 302 of the Indian Penal 
Code which is triable exclusively by a 
Sessions Court. It is observed that in 
section 3 (3) of the Madras Children 
Acta “youthful offender’ is defined as 
‘any person who has been convicted of 
an offence punishable with transporta- 
tion or imprisonment’ and that section 
23 which empowers a Juvenile Court 
to deal with charges against a child or 
yo person refers only to an offence 
pu ble with transportation’ or 
imprisonment, but not with death. 
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In the absence of any specific reference 
in the sections quoted above to young 
persons convicted of offences punishable 
with death, it may be contended that 
Juvenile Courts cannot take cognizance 
of such cases. 


On the other hand, the following argu- 
ments may be advanced in support of 
the view that Juvenile Courts can take 
cognizance of offences falling under 
section 302 of the Indian Penal Code: 


$ The language employed in section 
36 (1) being general in terms seems to be 
comprehensive enough to include all 
charges against children or young 
persons. 


(ii) Section 23 of the Act does not seem 
to restrict the scope of section 36. 


(iii) As the punishment of transporta- 
tion can also be awarded under section 
302 of the Indian Penal Code, an 
offence under that section can be said 
to be included within the scope of 
section 23 of the Children Act. 


(ie) Section 27 (1), which is intended 
or a case where a child or young person 
is convicted of an offence of so serious a 
nature that the Court is of opinion that 
no punishment under the Act will be 
sufficient, may be said to contemplate 
cases of offences punishable with death. 


The Advocate-General is requested to offer 
his opinion on the point raised”. 


YJ. 
(Opinion of the Advocate-General). 


“On an examination of the various 
provisions of the Madras Children Act 
referred to in the memorandum and 
having to the generality of the 
expression ‘offence’ in sections 18 
and 21, and of the language of section 
36 and the non-exclusion of any parti- 
cular class of offences from the purview 
of the jurisdiction of the Courts referred 
to in section 36, I am of opinion that an 
offence punishable with death is not 
excluded from the jurisdiction of a 
Juvenile Court. The fact that a general 
provision like section 22 providing that 
‘notwithstanding anything to the con- 
trary contained in any law, no child or 
young person shall be sentenced to 
death’ finds a place in the Madras 


THE MADRAS LAW JOURNAL REPORTS 


[1974 


Children Act strengthens one’s conclu-« 
sion that an offence punishable with 
death is not outside the jurisdiction of 
the Court established under section 36, 


“While the use of the expression ‘arn 
offence punishable with transportation 
or imprisonment’ in the various sections 
of the Act and the omission of any refe- 
rence to an offence punishable with 
death may no doubt create some diff- 
culty, it must be taken, in view of the 
other considerations adverted to above, 
that the expression ‘an offence punish- 
able with transportation’ does not 
exclude the offence of murder. In one 
sense murder is also an offence punish- 
able with transportation; it does not 
cease to be an offence punishable with 
transpor@ation because there is the 
alternative punishment of death pro- 
vided for it in the Indian Penal Code,’ ° 


ty. The opinion of that eminent 
Advocate-General is entitled to the 
greatest weight and, most respectfully, 
I adopt that opinion. In addition to the 
reasons given by him, I would give two 
reasons; firstly, that, if the Madras 
Children Act did not intend to deal with 
an offence punishable with death, we 
should expect a positive provision to that 
effect and further stating that in respect 
of such an offence the ordinary Code of 
Criminal Procedure would continue to 
apply; and, secondly, that we should 
prefer a construction which would avoid 
a lacunain the Act, in the sense that it did 
not intend to deal with an offence punish- 
able with death. Unless there is any- 
thing in the Act compelling us to hold 
otherwise, we should avoid an inter- 
pretation which would produce such a 
lacuna. There are, however, no such 
compelling words, At this stage I may 
refer to some words in sections 20 and 

of the Act, which might, on a superfici 
construction, appear to indicate a con- 
trary view. Section 20 enacts: 


“A Court, on remanding or committing 
for trial a child or young person who is 
not released on bail, shall order him to 
be detained in the prescribed manner’’. 


Section 44 states: 


“(1) The State Government may make 


rules for the purpose of carrying into 
effect the provisions of this Act. 


(2) In particular, and without preju- 
dice to the generality of the foregoing, 
such rules may be made with regard 


to— ; 


(3) the detention of children and 
young persons under arrest or remand 
or committed for trial’’. 


On a superficial reading it might be felt 
that the words “‘committing for trial’’ 
which occur in section 20 and the corres- 
ponding words ‘committed for trial’ 
which occur in section 44 (1) and (2) (gq) 
indicate a committal for trial to the 
Court of Session by a Magistrate duly 
empowered to hold the preliminary 
enquiry under Chapter XVIII of the 
Code of Criminal Procedure and that it 
follows from this that a case of murder 
punishable with death has to be tried 
solely by the Court of Session after the 
child or young person is committed for 
trial to that Court. But, on a closer 
reading of section 20, it would be clear 
that the words were not intended to have 
such a meaning. It may be noted that 
section 20 occurs immediately after 
sections 18 and 1g. Section 18 (briefly) 
states that, where a person apparently 
under the age of eighteen years is arrested 
on a charge of a non-bailable offence, he 
shall be informed, as soon as may be, of 
the grounds of his arrest and, unless he 
is released on bail under sub-section (2), 
shall be produced before the nearest 
Magistrate within a period of twenty- 
four hours. Sub-section (2) thereof says 
that the police officer shall release him 
On bail unless for reasons to be recorded 
in Writing he believes that such release 
would defeat the ends of justice or would 
bring the juvenile into association with 
any reputed criminal. Section 19 con- 
templates that, when a vagrant child or 
girl likely to be seduced or arrested on a 
charge of prostitution is brought before a 
Court, the Court shall, pending enquiry 
or trial, make an order placing such per- 
sOn in such custody as may be prescribed. 
Then follows section 20. It would be 
proper to construe section 20 in the light 
of tbe circumstance that it immediately 
follows sections 18 and 19. From this 
point of view, two constructions are pos- 
sible, The first is that the words “on 
remanding’’ may connote a stage where 
a police officer has arrested and forwarded 
a young person to the Court and it is not 
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yet known whether a charge-sheet would 
be filed. The words ‘committing for 
trial” may denote a stage where a 
charge-sheet has been filed and therefore 
the trial is sure to follow. The second 


` possible construction is that the words 


ka 


“on remanding” refer to proceedings 
under the Act where a mere enquiry, as 
distinct from a trial, is held, for instance,. 
under section 29 or section 36-H of the 
Act, whereas the words “committing for 
trial” refer to those proceedings where that 
young person is to be tried. In either 
view, it would not be proper to construe 
the words “committing for trial” as refe - 
ing to a procedure of committal to the 
Court of section under Chapter XVIII of 
the Code of Criminal Procedure. The: 
context entirely forbids such.a construc- 
tion. In this connection it is not imper- 
missible to refer to the marginal heading 
in section 20 itselfwhich says “Remand or 
committal to custody”. In other words,. 
it is committal to custody and not commit- 
tal to the Court of Session. Section 44- 
(1) and (2) and (q) should also bear the 
game interpretation. I looked up the 
Statement of Objects and Reasons, the 
Report of the Select Committee, and the 
Debate in the Madras Legislative Council 
with reference to the provisions correspon- 
ding to sections 18, 19 and 20. I find 
that thay agree with the interpretation 
placed by me and do not at all suggest, 
even remotely, that the words “ com- 
mitting for trial” were meant to refer to 
the procedure of committal under 
Chapter XVIII of the Code of Criminal 
Procedure, The Statement of Objects 
and reasons, with reference to clauses 18, 
19 and 20 of the Madras Children Bill, 


-1917, finds place at page 1156 of Part IV 


of the Fort St. George Gazette, dated 18th 
December, 1917, the Report of the Select 
Committee is at pages 1213-1216, Part IV 
of the Fort St. George Gazette, dated 26th 
August, 1919, and the procecdings of the 
Council are at page 695, Part IV of the 
Fort St. George Gazette, dated 15th 
March, 1920. In the Statement of 
Objects and Reasons in that Bull, with 
reference to clause 18 itis stated: 


‘“Clause 18 provides for the release of a 
youthful offender on bail after arrest 
at the discretion of the officer in charge 
of the police station. Clause 117 of the 
Bill to amend the Criminal Procedure 
Code now before the Government of 


i14 


India gives a Court this power, if the 
accused is a minor”. 


With reference to clauses 19 and 20, it is 
stated: 


“The object of these clauses is to pre- 
vent a youthful offender from being 
detained in prison after arrest or on 
remand. Rules laying down the pro- 
cedure to be adopted in such cases will 
be made.” 


Clause 20, as it was originally enacted, 
read: 


“A Court, on remanding or committing 
for trial a child or young person, who 
is not released on bail, may, instead of 
committing him to prison, order him 
to be detained in the prescribed manner 
for the period for which he is 
remanded”. 


This was altered by the Select Committee. 
The debate in the Council also shows that 
it did not deal with the question of com- 
mittal for trial to the Court of Session 
under Chapter XVIII of the Code of 
Criminal Procedure. Leaving out sections 
20 and 44 (1) and (2) (q), there is nothing 
else in the Act to compel us to bold that 
an Offence punishable with death was 
meant to be excluded from the purview 
of the Madras Children Act. 


12. At this stage it is necessary to point 
out there is a Full Bench decision of the 
Madhya Pradesh High Court in Sibbu 
Muntlal v. State of Madhya Pradesh}, taking 
a contrary view. It was construing 
section 4 of the Reformatory Schools Act, 
1897. As locally amended, it ran thus. 


“4. In this Act, unless there is 
anything repugnant in the subject or 
context (a) ‘youthful offender’ means 
any boy who has been convicted of any 
offence punishable with transportation 
or imprisonment or who has been sen- 
tenced to imprisonment under section 
123 Of the Code of Criminal Procedure, 
1898, and who at the time of such con- 
viction or sentence was under the age 
of sixteen years”. 


1g. It was held that it would not include 
an offence punishable with death, the 
reason being that, since the definition 
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referred to an offence punishable with 
transportation or imprisonment, it meant 
an offence punishable at the highest with 
transportation or imprisonment and would 
not take in an offence punishable with 
the penalty of death which is the most 
severe penalty and higher than the penalty 
of transportation or imprisonment. No 
doubt, there is some force in that line of 
reasoning. But, I think, for the reasons 
expressed by Sir Alladi Krishnaswami 
Iyer, and further supplemented by me, 
the better view is that the Madras 
Children Act, 1920, was intended to 
apply also to an offence punishable with 
death. 


14. Though this is the main consi- 
deration to be borne in mind before consi- 
dering the impact of section 29-B of the 
Code of Criminal Procedure, which was 
introduced in 1923, on the provisions of the 
Madras Children Act, 1920, as it elena 
stood, it is necessary to consider briefly 
how, having intended to deal with all 
offences including an offence punishable 
with death, the Madras Children Act, 
1920, sought to confer jurisdiction on the 
various Courts mentioned in section 4 of 
the Act. 


Section 4 of the Act, as it was enacted in 
1920, read: 


“The powers conferred on Courts by 
this Act shall be exercised only by (a) 
the High Court, (b) a Court of Session, 
(c) a District Magistrate, (d) a Sub- 
Divisional Magistrate, (¢) salaried Presi- 
sidency Magistrate, (i any Juvenile 
Court constituted under section 36, and 
(g) any Magistrate of the first or second 
class specially authorised by the Local 
Government** toexercise all or any 
of such powers: and may be exercised 
by such Courts whether the case comes 
before them originally or on appeal”. 


(** The words ‘“‘Local Government”. 
were replaced by the words ‘“‘Provincia 
Government” by the Adaptation Order 
of 1937, and the words ‘“‘State Govern- 
ment’? were substituted for the words 
“Provincial Government” by the Adapta- 
tion Order, 1950, but these changes make 
no difference, so far as the present discus- 
sion is concerned.) Section 36 (1) so 
far as material, read: 


‘The Local Government may provide 
for the establishment in any district of 
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one or more separate Courts for the 
hearing of charges against children or 
young persons....”’ 
{The words ‘‘Local Government’’ were 
replaced by the words ‘‘Provincial Govern- 
ment’’ in 1937, and they were again altered 
as “State Government”, in 1950.) The 
point to be noted is that section 4 merely 
stated that the powers conferred on the 
Courts by that Act shall be exercised 
by the Courts mentioned therein. It did 
_not confer any power of trial as such on the 
Courts enumerated in that section. For 
the power of trial we have to look else- 
where. So far as Courts, other than the 
Juvenile Court constituted under section 
36, were concerned, the power of trial was 
evidently meant to be regulated by the 
Code of Criminal Procedure. So far as 
the Juvenile Court constituted under 
section 36 of the Act was concerned, 
section 36 itself was meant to confer the 
power of trial because the wording was 
“The Local Government may provide 
for the establishment in any district of one 
or more separate Courts for the hearing of 
charges against children or young persons” 
and that was supplemented by section 4 
and section 23, which meant that the 
Juvenile Court constituted under section 
36 could try cases (that was what was 
meant by “‘for the hearing of charges’’) 
and convict or acquit a child or young 
person, and, in the event of a conviction 
might exercise the powers conferred under 
the Act (like sending the child or young 
person to the Senior Approved School, 
etc.). The further point to be noted is 
that, so far as the Courts, other than the 
Juvenile Court, were concerned, section 4 
did not say that each of those Courts 
could try any offence whatsoever. It 
would follow that these Courts would be 
governed by Schedule II of the Code 
of Criminal Procedure on the question 
of what kind of offence any particular 
Court could try. Thus, a District Magis- 
trate or a Sub-Divisional Magistrate, 
being only a Magistrate of the first 
class, could try only such offences as 
were enumerated in Schedule II of the 
Code of Criminal Procedure as triable 
by a Magistrate of the First Class. They 
could not try for instance, a case triable 
exclusively by the Court of Session; 1.¢., 
they could not try a case of murder 
pada 302, Indian Penal Code) or rape 
section 376, Indian Penal Code). This 
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limitation, however, did not apply to the 
Juvenile Court constituted under section 
36, because no such limitation was 
imposed either under section 4 or under 
section 36. Thus the position was that, 
while the Juvenile Court could try any 
offence whatsoever, including an offence 
punishable with death, the other 
Courts could try only cases within the 
delimitation indicated by Schedule II of 
the Code of Criminal Procedure. I shall 
have to revert to this question later. 


15. Having indicated the true construc- 
tion of the Madras Children Act, 1920, as 
it stood before section 29-B of the Code 
of Criminal Procedure was enacted, we 
are now in a position to consider the 
impact of section 29-B of the Code of 
Criminal Procedure on the Madras 
Children Act as it then stood. Section 
29-B of the Code of Criminal Procedure 
read as follows: 


“Any offence, other than one punish- 
able with death or transportation for 
life, committed by any person who, at 
the date when he appears or is brought 
before the Court, is under the age of 
fifteen years, may be tried by a District 
Magistrate or a Chief Presidency Magis- 
trate or by any Magistrate specially 
empowered by the local Government 

- to exercise the powers conferred by 
section 8 sub-section (1) of the Refer- 
matory Schools Act, 1897, or in any 
area in which the said Act has been 
wholly or in part repealed by any other 
law providing for the custody, trial or 
punishment of youthful offenders, by 
any Magistrate empowered by or under 
such law to exercise all or any of the 
powers conferred thereby’’. 


In construing this section, it is necessary to 
know what the law was before it was 
enacted. Section 8 of the Reformatory 
Schools Act, which was in force, and in 
go far as it was relevant, read: 


“8. (1) Whenever any youthful 
offender is sentenced to transportation 
or imprisonment, and is, in the judg- 
ment of the Court by which ie is 
sentenced, a proper person to be an 
inmate of a Reformatory School, the 
Court may, subject to any rules made 
by the local Government direct hat, 
instead of undergoing his sentence, he 
shall be sent to such a school and be 
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there detained which shall be not less 
than three or more than seven years. 


(2) The powers so conferred on the 

‘ Court by this section shall be exercised 
only by (a) the High Court, (6) a Court 
of Session, (c) a District Magistrate, and 
(d) any Magistrate specially empowered 
by the local Government in this behalf, 
and may be exercised by such Courts 
whether the case comes before them 
originally or on appeal”, 


16. It will be seen that there was 
no provision in the Reformatory Schools 
Act, 1897, similar to section 36 (1) of the 
Madras Children Act, 1920, providing for 
the constitution of any separate Juvenile 
Court, as it is called (which usually con- 
sists of a salaried Magistrate and two 
Honorary Magistrates, including ladies). 
It will be noted that section 8 did not deal 
with the jurisdiction of the Courts men- 
tioned in sub-section (2) thereof, viz., 
the High Court, the Court of Session, the 
District Magistrate or any Magistrate, to 
try offences. That question was meant to 
be dealt with by Schedule II of the Code 
of Criminal Procedure. What section 
8 (1) enacted was that, after conviction, 
the competent Court might sentence the 
youthful offender to transportation or 
imprisonment, but direct that, instead 
of undergoing the sentence, he shall be 
sent to the prescribed school to be detained 
there for a period between three and seven 
years. It also seems that not all the 
States had passed special Acts like the 
Madras Children Act; 1920. So far 
as I am able to gather, besides Madras, 
only one other State, viz., Bengal, had 
passed such a special Act, namely, the 
Bengal Children Act, 1922. I this 
inferentially from the Madras Children 
(Amendment) Bill, XVIII of 1936, page 
298 of the Fort St. George Gazette, dated 
18th August, 1936) since only those two 
special local Acts are mentioned there. 
It was in this state of things power was 
conferred by section 29-B of the Code 
of Criminal Procedure, on Courts other 
than a Court of Session, like a District 
Magistrate or a Chief Presidency Magis- 
trate, to try an offence other than one 
punishable with death or transportation 
for life which could previously have been 
trie only by the Court of Session. Take 
for instance section 312, Indian Penal 
Code, (miscarriage) punishable with impri- 
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sonment for three years ordinarily (and 
for seven years, if the woman be quick 
with he child). It was exclusively triable 
only by the Court of Session. It is not an 
offence punishable with death or trans- 
portation for life, and such a case could, 
after the enactment of section 29-B of 
the Code of Criminal Procedure, be tried 
by the District Magistrate or the Chief 
Presidency Magistrate or a Magistrate 
empowered under section 8 of the Refor- 
matory Schools Act or the corresponding 
section of the Local Act, if the accused 
was under the age of fifteen years. In 
this way section 29-B of the Code of 
Criminal Procedure was an enabling 
provision and it is interesting to note 
that that was the object with which it was 
introduced as disclosed in the Statement 
of Objects and Reasons: 


“The existing procedure of committal 
to a Court of Session is lengthy and 
often involves the prolonged detention 
of juvenile offenders as under-trial pri- 
goners, although the offences generally 
committed by them seldom require to 
be so severely punished as to necessitate 
the intervention of a Sessions Court, 
the sentence or order eventually passed 
being often incommensurate with the 
time and energy expended upon a 
commital and sessions trial. It is 
therefore proposed that offences of 
children, unless so serious as to be 
unishable with death or transportation 
or life, should be triable by a District 
Magistrate, a Chief Presidency Magis- 
trate, or by any Magistrate specially 
empowered to exercise the powers 
conferred by section 8, sub-section (1) 
of the Reformatory Schools Act, 1897’’. 


17. Construed this way, section 29-B 
of the Code of Criminal Procedure would 
not in any way conflict with the pro- 
visions of the Madras Children Act, 1920, 
but would enlarge the powers of the 
Courts other than the Court of Session 
mentioned in section 4 of the Madras 
Children Act, 1920, if the accused was 
under the age of fifteen years. In con- 
crete terms, as a result of section 29-B of 
the Code of Criminal Procedure, a 
District Magistrate, a Sub-Divisional 
Magistrate, a salaried Presidency 
Magistrate and any Magistrate of 
the first or second class specially 
empowered by the Local Government 
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(now State Government) to exercise all 
or any of the powers conferred by the 
Madras Children Act, 1920, might try 
any offence other than one punishable 
with death of transportation for life, if the 
accused was under fifteen. This meant 
that those Courts could try for instance, 
an offence under section 312, Indian Penal 
Code, which otherwise would have been 
triable only by the Court of Session under 
Schedule II of the Code of Criminal 
Procedure. So far as the Juvenile Court 
constituted under section 36 (1) of the 
Madras Children Act is concerned, it 
was not necessary to invoke section 29-B 
of the Code of Criminal Procedure, 
because, as we have seen, the Juvenile 
Court could try any offence whatsoever, 
including one punishable with death or 
transportation for life. The question, 
however, is whether section 29-B of the 
Code of Criminal Procedure should be 
construed not merely as an enabling pro- 
vision, but also as a provision which by 
necessary implication meant that in res- 
pect cf an offence punishable with death 
or transportation for life, it repealed the 
provisions of. the earlier Act, the Madras 
Children Act, 1920; in other words, 
whether it means that in respect of an 
offence punishable with death or trans- 
portation for life even the Juvenile Court 
constituted under section 36 (1) of the 
Act could no longer try such offences, 
even though prior to the enactment of 
section 29-B of the Code of Criminal 
Procedure, the Juvenile Court could have 
tried any offence whatsoever. Stated 
this way, it seems to me that there could 
‘be only one answer, that section 29-B 
of the Code of Criminal Procedure could 
not possibly be construed in any such 
manner. If it was meant to have any 
such repealing effect, it should have been 
specially stated. Certainly the law does 
not favour an implied repeal. See for 
instance the decision in Ramachandra 
Misra v. President, District Board, Ganjam}, 
the decisions cited therein, and the passage 
from Maxwell quoted there: 


“Repeal by implication is not favoured 
TPT It is a reasonable presumption 
that the Legislature did not intend to 
keep really contradictory enactments on 
the statue book or, on the other hand, 
to effect so important a measure as the 
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195! Orissa 1, 


117 


repeal of a law without expressing an 
intention to do so. Such an interpre- 
tation, therefore, is not to be adopted, 
unless it be inevitable. Any reasonable 
construction which offers an escape 
from it is more likely to be in consonance 
with the real intention, (Maxwell on 
Interpretation of Statutes, gth Edition, 


page 173). 


18. Similarly in Maxwell, Twelfth Edi- 
tion, at page 191, it is stated: 


“A later statute may repeal an earlier 
one either expressly or by implication. 
But repeal by implication is not favour- 
ed by the Courts........ If therefore 
earlier and later statutes can reasonably 
be construed in such a way that both can 
be given effect to, this must be done”. 


19. Our attention has not been drawn 
to any decision, nor have I been able to 
find any, which has taken the view that 
section 29-B of the Code of Criminal 
Procedure must be construed as repealing 
an earlier local law, like the Madras 
Children Act, 1920. There is however a 
decision of a Bench of the Calcutta High 
Court which needs some examination. 
It is Emperor v Lakhi Sahu, In that 
case a boy of thirteen or fourteen years 
was produced before one Mr. Mukherji, 
who had been appointed a Presidency 
Magistrate to preside over the Central 
Children Court, Calcutta, on a charge 
of culpable homicide (section 304, Indian 
Penal Code) which is normally exclusively 
triable by a Court of Session.- Mr. 
Mukherji made a reference to the High 
Court on two points, the first of which 
was whether the Court over which he was 
appointed to preside was competent to 
try cases exclusively triable by the Court 
of Session. The learned Judges of the 
High Court quoted section 29-B of the 
Code of Criminal Procedure and 
observed: 


"This section authorises the Magistrate 
in charge of the Central Children 
Court to try all offences, other than an 
offence punishable with death or trans- 
portation for life, and it, therefore, in 
my opinion, clearly lays down, by impli- 
cation, that an offence under section 304 
of the Indian Penal Code, which lS 
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punishable with transportation for life, 
and which is exclusively triable by the 
Court of Session, is not to be tried by 
the Magistrate in charge of the Central 
Children Court. The answer to the 
first point referred to us must, therefore, 
be in the negative”. 


ao. In the above passage reference was 
made only to section 29-B of the Code of 
Criminal Procedure and not to any other 
provision of law, similar to section 36 (1) 
of the Madras Children Act, 1920. I 
find from page 2g8 of the Fort St. George 
Gazette dated 28th August, 1936, intro- 
ducing the Madras Children Amendment 
Bill, XVIII of 1936, that three Acts are 
quoted for reference, viz., the English 
Children and Young Persons Act, 1933, the 
Bengal Children Act, 1922 and the Bombay 
Children Act, 1924. The Library of the 
High Court has not been able to supply 
me with the Bengal Children Act, 1922, 
and it is not known whether it contained 
a provision similar to section 36 (1) of the 
Madras Children Act, 1920. If it contained 
such a provision, it is not clear why the 
decision cited ‘has not referred to it; and 
the authority of the decision would become 
doubtful, if there was such a provision. 
If, however, there was no such provision 
in the Bengal Children Act, 1922, and if 
the matter had to be decided solely on the 
wording of section 29-B of the Code of 
Criminal Procedure, the decision would 
be right. As it is, the decision cannot be 
construed as an authority for the pro- 
position that section 29-B of the Code of 
Criminal Procedure was meant to repeal 


any earlier local law, dealing with 
children. 
arı. On the other hand, there are some 


decisions, Maji Appala Swamy, In re’, 
Emperor v. Natvarlal Nagindas®, Emperor v. 
Jalal Dhondibhal? and Emperor v. Onkar 
Nath4, which hold that section 29-B 
of the Code of Criminal Procedure is only 

issive and does not take away the 
jurisdiction of the Magistrate already 
existing under Schedule II of the Code of 
Criminal Procedure. No doubt, they 
were not direct authorities on the question 
whether section 29-B of the Code of 
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Criminal Procedure was meant to take 
away any previously existing jurisdiction 
under the Madras Children Act, 1920, 
but, by analogy, they can be construed as 
authorities on that question as well. 

. The impact of section 29-B of the 
Code of Criminal Procedure on the 
Madras Children Act, 1920, can therefore 
be summarised thus. (1) Before the 
enactment ofsection 29-B of the Code o 
Criminal Procedure, a Juvenile Court 
constituted under section 36 of the 
Madras Children Act could try any 
offence whatsoever including an offence 
punishable with death or transportation 
for life; for instance, it could try a case of 
murder. (2) So far asthe other Courts 
mentioned in section 4 were concerned, 
their jurisdiction was delimited by 
Schedule II of the Code of Criminal 











Schedule; (3) All those Courts 
exercise powers under the Children Act, 
1920, with the possible exception that 
in the case of a Magistrate of the first or 
second class mentioned in clause (g) of 
section 4, the State Government may con- 
fer only some of the powers under the Act. 
(4) Those powers could be exercised 
whether the case came before the Co 
originally or in appeal. (5) As a result o 

section 29-B of the Code of Criminal! 
Procedure the jurisdiction of the Magi 

trates mentioned in section 4 of th 

Madras Children Act, 1920, became en- 
larged to the extent indicated in section 
29-B of the Code of Criminal Procedure; 
in other words, they could try any offence 
other than one punishable with death or 
transportation for life, which could pre- 
viously be tried only by a Court of Session, 
if the accused was aged less than fifteen 
years. (6) But, if the accused was bet- 
ween fifteen and sixteen , their juris- 
diction would still be limited by Schedule 
II of the Code of Criminal Procedure. 


ag. This position continued even a 
the amendment in 1958 (XXXVII o 
1958) substituting the word “‘imprison- 
ment’ for ‘‘transportation’’ and 
raising the upper limit of age of a you 
person from sixteen to eighteen. 

a4. It follows that Anthony v. State’, 
in so far as it laid down that a Juvenile 
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Court established under section 36 of the 
Madras Children Act, 1920, could try 
any offence whatsoever, including an 
offence punishable with death or impri- 

nment for life and that that position was 
not in any way affected by section 29-B 

f the Code of Criminal Procedure, is 


good law. 


5. The next question is whether, in a 

ase where a juvenile is accused of having 
participated in a serious offence punish- 
able with death or imprisonment for life, 
along with an adult, it is not desirable to 
avoid a conflict of decisions by ensuring 
that the juvenile also is tried by the Court 
of Session which would try the case against 
the adult. We are firmly of the opinion 
that the answer must be in the affirmative. 
In R.T. No. 92 of 1959 dated 29th 
October, 1959, itself, Ramaswami and 
Anantanarayanan, JJ. indicated this. It 
may be recalled that in that case the 
second accused, who was a lad of about 
fourteen years, was jointly tried by the 
Sessions Judge along with the adult 
accused (accused 1 and 3) on a charge of 
murder (section 302 read with section 34 
Indian Penal Code), though section 38-B 
of the Madras Children Act, which had 
been introduced only recently, prohibited 
a joint trial. The Bench pointed out 
that, if the juvenile were tried by the 
Juvenile Court and only the adults by the 
Court of Session, there would be conflict 
of decisions and that it was desirable to 
avoid it. In fact, they went to the 
extent of saying that it was desirable to 
have a joint trial, but keeping the juvenile 
away from the adult accused. Though, 
of course, that is not permissible in view of 
the prohibition of joint trial contained in 
section 38-B, the observations show the 
necessity for avoiding a conflict of deci- 
sions. Further, it is desirable that in a 
serious case of an offence punishable with 
death or imprisonment for life, a more 
experienced Court, like the Court of Session, 
tries that case against the juvenile as well. 
There can be no doubt about the jurisdic- 
tion of the Court of Session to deal with 
such a case, as seen from section 4 of the 
Act which empowers the Courts mentioned 
therein to exercise the powers under the 
Act, whether the case comes before them 
originaly or in appeal. (We have under 
lined the word ‘originally’). Soma- 
sundaram, J. also by an order dated 
22nd March, 1972 in Cr.R.C. No. 1092 
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of 1971 directed the Sessions Judge to 
take cognizance of the offence against the. 
juvenile and deal with him separately 
from the adult accused. The same pro- 
cedure has been indicated by Maharajan, 
J., in Cr.R.C. No. 444 of 1972, which I 
have already quoted. My learned 
brothers continue to have the same opi- 
nion. I also fully agree with them on 
this point. 

26. The next question is how this objec- 
tive is to be achieved. Here Rule 3 of the 
Madras Juvenile Court Rules,1930, would 
seem to stand in the way of the Court of 
Session trying a case against a juvenile.. 
Those rules have been framed in exercise 
of the powers conferred by sub-section (1) 
and clause (n) of sub-section (2) of section 
44 of the Madras Children Act. Those. 
rules clearly show that they deal exclu- 
sively with the Juvenile Court established. 
under section 36 (1) of the Act. In fact, 
rule 2 defines the Court, for the purpose 
of these rules as the juvenile Court estab- 
lished under sub-section (1) of section 36. 
The succeeding rules also proceed on the 
same basis. Rule 2 says: 


“When a Court has been established in 
any district, all cases referred to in 
sub-section (1) of section 36 of the said 
Act in the whole or any part of that 
district, as the State Government may 
from time to time specify, shall be taken 
before and dealt with by such Court’. 


Section 44 (3) says that the rules made 
under that section shall be published in 
the Official Gazette and on such publi- 
cation they shall have the same effect as 
if enacted in the Act. If it is a rule validly- 
made and is not ultra vires the Act, it 
would have the same effect as if enacted 
in the Act. But the question is whether 
the rule is valid. Maharajan, J. indi- 
cated in Cr.R.C. No. 444 of 1972, that the 
rule was ultra vires, because that rule 
conferred exclusive jurisdiction on the 
Juvenile Court (established under section 
36 (1) of the Act to deal with all cases 
referred to in sub-section (1) of section 36, 
which, as we have seen, includes any- 
offence whatsoever. In other words, 
rule 8 purports to shut out the original 
jurisdiction of the Courts other than he 
Juvenile Court, mentioned in section 4, 
for example, the High Court, a, 
Court of Session, a District Magistrate 
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a Subdivisional Magistrate, a salaried 
Presidency Magistrate. According to 
rule 8, the Court of Session cannot try 
a cas: of murder against a child or young 
person, a District Magistrate cannot try 
even a case of simple hurt under section 
323 Indian Penal Code, against a child 
or young person, and so on. Rule 8, 
as it stands, is opposed to section 4 of the 
Act and is consequently ultra vires. In 
ithe form in which it stands, it has to 
be struck down. But, since it may be 
desirable to have cases against juveniles 
tried by the _uvenile Court established 
under section 36 (1) of the Act as far as 
possible rule 8 may be amended by in- 
troducing the word ‘ ordinarily ’ between 
the words ‘shall’ and ‘be taken before and 
dealt with by such Court’. ‘That is to say, 
the rule can read thus : 


‘ When a Court has been established 
in any district, all cases referred to 
in sub-section (1) of section 36 of the 
said Act in the whole or any part of 
that district, as the State Government 
may from time to time specify, shall 
ordinarily be taken before and dealt 
with by such Court.’’ 


If the rule is so amended, there will be 
no conflict between the rule and sec- 
tion 4 and the rule will be valid. In what 
follows we proceed on the basis that with- 
out such an amendment the rule is ultra 
vires. This means that, where a juvenile 
is .accused along with an adult of having 
|commitied an offence punishable with 
death or imprisonment for life, there 
would be no impediment to the Court 
of Session trying such a case against the 
juvenile subject to the provisions of sec- 
tion 38-B of the Madras Child: en Act for- 
bidding a joint trial of the adult and the 
juvenile. Because of the prohibition against 
joint trial, the Court of Sessions will have, 
to try the adult accused separately from 
the juvenile accused ; that is to say, there 
‘will be two separate trials. The Sessions 
Judge should not pronounce judgment 
in either case till the trials in both the 
cases are over. By adopting such a course, 
the Sessions Judge or the Assistant Sessions 
Judge will, besides avoiding a conflict 
of decisions, also avoid any impression 
whieh might otherwise be created in 
the mind of either the adult accused 
or the juvenile accused that his case has 
peen prejudged by the Judge. This is 
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really what was indicated by Maharajan, 
J., in Cr.R.C. No. 444 of 1972, already 
quoted. This would answer the difficulty 
expres ed by Kailasam, J., to the 
following effect : 


“The view expressed that the adult 
and the juvenile could þe tried by the 
same Court not jointly but separately 
is not free from difficulty. If, in the 
earlier, case, the Gourt finds the 
accused guilty the subsequent trial of 
the juvenile or the adult accused may 
cause an apprehension that the Judge 
had taken a view on the earlier case 
and his view will be coloured in the 
subsequent case.”’ 


27. The next sentence in the remarks 
of Kailasam, <., is as follows : 


“ The observation of the learned Judge 
in parag aph 4 (of flagA) may not be in 
accordance with section 38-B (1).”’ 


This has reference to paragraph 4 of the 
decision in Cr. R. C. No. 444 of 1972. 
In that case three persons were committed 
to take their trial before the Court of 
Sessions for offences under sections 302 
of the Indian Penal Code, by the Sub- 
Magistrate. The second accused was 
aged less than eighteen years. The Ses- 
sions Judge made a reference to quash 
the committal. In paragraph 4 of his 
order Maharajan, J., quashed the order of 
committal so far as the juvenile accused 
was concerned, and in paragraph 5 up- 
held the committal. of the adult accused. 
He gives three reasons in paragraph 4 
for quashing the order of committal 
against the juvenile accused. The 
third reason given is this: 
“In the third place, section 38-B (1) 
of the Madras Children Act directs that, 
notwithstanding anything contained in 
section 239 of the Code of Criminal 
Procedure, 1898, or any other law for 
the time being in force, no child or 
young person shall be charged with, 
or tried for, any offence together with 
an adult. In this case the committing 
Magistrate has charged the second 
accused, a juvenile, with the offence 
of murder and simple hurt together 
with two adult accused and has thereby 
committed a violation of section 38-B 
(1) of the Act.’’ 


Thus Maharajan, J., held that the pro--. 
cedure adopted by the Sub-Magistrate 
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was in violation of section 38-B (1) of the 
Act. Weare, therefore, unable to under- 
stand, with great respect, what Kailasam, 
J.. meant by the remark; “ The obser- 
vation of the learned Judge in paragraph 
4 may not be in accordance with sec- 
tion 38-B (1).”’ 


28. Kailasam, J., 
follows : 


“ An Assistant Sessions Judge tries cases 

-on committal only. He-may be a 
Court under the Children Act to hear 
an appeal, but the Court empowered 
to try 1s the Juvenile Gourt and when 
that Court has jurisdiction under the 
Act, how 
Judge be empowered to try the case as 
summons case?’ 


then remarks as 


These remarks will have to be undere 
stood: with reference to what was in- 
dicated by Maharajan, J. After quashing 
the order of committal of the juvenile 
accused, and upholding the committal 
of the adult accused, Maharajan, J., 
proceeded to point out: that Anthony v. 
State’, while holding that it was competent 


for the Juvenile Court to try a juvenile 


even for an offence triable exclusively 
by a Court of Session, did not mean to 
hold that the Court of Session itself would 
not. have jurisdiction to. try a juvenile, 
Maharajan, J., pointed out . that under 
section 4 of the Madras Children ‘Act, 
the original jurisdiction of the Court 
of Session remained unimpaired. He 
further pointed out that rule 8 which 
conflicted with section _ 4 was ultra, vires. 
He then indicated the desirability of the 
same Sessions Judge trying both the case 
against the adult accused and the case 
against the juvenile accused, but sepa- 
rately. 


ag. The effect of the judgmént of Maha- 
rajan, J., is therefore that the Sessions 
Judge or the Assistant Sessions Judge can 
straightaway take the case against the 
juvenile without any order of committal 
and try him, but separately from the 
adult accused. Kailasam, J., in the re- 
marks quoted, questions the validity of 
the view that a Sessions Judge or an 
Assistant Sessions Judge can try a case 
against a juvenile without an order of 
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committal. Thisis the meaning of the. 
sentence, ‘‘an Assistant Sessions Judge 
tries cases on committal only.” Kaila- 
sam, J. had evidently in mind section 
193 of the Code of Criminal Procedure, - 
which says: . is 
“ (1) Except as otherwise expressly 
provided by this Code or by any other 
law for the time being in. force, no 
Court of Session shall take cognizance 
of any offence as a Court of original - 
jurisdiction unless the accused has’ been 
committed to it by a Magistrate duly 
empowered in that behalf,” es 
go: Before dealing with the question 
whether section 193 of the Code of Cri- 
minal Procedure applies at all, I may 
point _ out that learned Judges of this 
Court, sitting singly, have uniformly pro- 
ceeded on the view that a Court of Ses- 
sion can take cognizance of an offence 
against a juvenile without an order of 
committal. Vide the decision of Krishna- 
swamy Reddy, J., dated end January, 
1967 in Cr. R. C. No. 1440 of 1966, 
Ravindran (Juvenile)—Petitioner (Ac- 
cused), the order of Somasundaram, `J., 
dated 21st March, 1972 in Cr. R. C. No.- 
1092 of 1971, Thamarai and 4 others— 
petitioners (Accused), ` the decision of 
Maharajan, J., in Cr.R. C. No. 444 of 
1972—Karalan and others—petitioners 
(Accused)—and the decision of Somasun- 
daram, J., dated 12th February, 1973 
in-Gr.R.C. No. 1118 of .1972—Balu-Peti- 
tioner (Accused). Krishnaswamy Reddy 
and Maharajan, JJ., rely on rule 7.0f the 
Madras Juvenile Court Rules, 1930, which 
says : 
“The procedure laid down in the Code 
of Criminal Procedure, 1898,- for the 
trial of summons cases shall be obser- 
ved by the Court in the trial of all 
cases, whether summons cases or war- 
rant cases,” _ 
Krishnaswamy Reddy, J, refers to and 
relies on the decision in “Anthony v. State}. 


In that case the first question which was 


considered was whether the Juvenile Court 
which convicted the youth under section 
376 of the Indian Penal Code, was justi- 
fied in following the summons case pro- 
cedure as prescribed in rule 7 of the 
Madras Juvenile Court Rules. The lear- 
ned Judges answered this question în the 
eae ee OUO 
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affirmative. Their reasoning was that 
under section 4 (v) and (w) of the Code 
of Criminal Procedure, there were only 
two kinds of cases, summons case and 
warrant case,-a warrant case being one 
relating to an offence punishable with 
death, imprisonment for life or im- 
prisonment for “a term . exceeding one 
year, and a summons case being one re- 
lating to an offence and not being a 
warrant: case. Thus even an offence 
punishable under section 302 or 376 
of the Indian Penal Code has to be 
technically classified as a warrant case. 
Therefore rule 7 of the Juvenile Court 
Rules would take within its ambit even 
an offence punishable under sec- 
tion 302 or section 376 of the Indian 
Penal Code. If I may say so with res- 
pect, this reasoning is-certainly sound, 
but, as pointed out by Maharajan, J., 
during the arguments, and as observed 
already, rule 7 applies only to a Juvenile 
Court established under section 36 of the 
Act, because the whole set of rules in- 
cluding rule 7, deals only with a Juvenile 
Court, established under section 36 of the 
Act. But, as pointed out by the learned 
Public Prosecutor, there is a counterpart 
to. rule 7 of the Juvenile Court Rules, in 
rule 3 of the Madras Children Rules, 
1940, which is to the following effect : 


“The procedure prescribed by the 

Code of Criminal Procedure, 1898, for 

the trial of summons cases shall be 

followed by the Court in the trial of 

all cases, whether summons cases or 
' warrant cases: 


Provided that in cases where no appeal 

lies, the procedure. p j by sec- 

tions 263 and 265 of the said Code may 

be followed by a Court outside the 
- Presidency Town.” 


This rule applies to all the Courts men- 
tioned in section 4 of the Madras Child- 
ren Act, other than a Juvenile Court 
established under'section 36 of the Act : 
in particular, it would include a Court 
of Session. Since it says that the pro- 
-cedure prescribed for the trial of summons 
cases should be followed , by necessary 
implication, it means that it dispenses 
with an enquiry under Chapter XVIII 
of tHe Code ‘of Criminal Procedure, 
enabling the Court of Session to take cog- 
nizance even of an offence under section 


302 of the Indian Penal Code without an 
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order of committal as a Court of original 
Jurisdiction. 
31. The all important question therefore, 
is whether, in view of rule 3 of the Madras 
Children Rules, 1940, it can be said that 
section 193 of the Code of Criminal Pro- 
cedure is not applicable. The answer 
to this question depends upon the wording 
of section 1 (2) of the Code of Criminal 
Procedure. It says that it extends to 
the whole of India, ‘‘but, in the absence 
of any specific provision to the contrary, 
nothing contained herein shall affect. .any 
special form of procedure prescribed by 
any other law for the time being in force.”’ 
Now, the words, “in the absence of any 
specific provision to the contrary? can 
reasonably be construed as meaning 
‘tin the absence of any specific provision 
to the contrary in any other law for the 
time being in force”. In other words, 
in the absence of any specific provision 
to the con in the Madras Children 
Act, 1920, nothing contained in the Code 
of Criminal Procedure shall affect any 
ecial form of procedure prescribed by 
the Madras Children Act of 1920 in rule 3 
of the Madras Children Rules, 1940. 
There is no specific provision in the 
Madras Children Act to the effect that 
section 193 of the Code of Criminal Pro- 
cedure would apply. On the other hand, 
rule 3 of the Madras Children Rules 
implies that section 193 of the Code of 
Criminal Procedure requiring an order of 
committal is meant to dispensed with, 
though it would have been better if the 
idea had been explicitly express. Reading 
section 1 (2) of the Code of Criminal Pr 
cedure along with rule 3 of the Madras 
Children Rules, 1940, it seems to me tha 
section 193 of the Code of Criminal Pro- 
cedure will not affect the special form o 
procedure prescribed by rule 3 of th 
Madras ildren Rules, 1940. It fol- 
lows that there need not be an order o 
committal to the Court of Sessions and 
the Court of Session can straightaway take 
cognizance of a case triable by it, in 30! 
far as a juvenile is concerned. This 
answers the remarks of Kailasam, J., tha 
an Assistant Sessions Judge tries cases on 
committal only. 
ga. The next observation of Kailasam, J. 
is ; 
“ He may be a Court under the Child- 
ren Act to hear an appeal, but the 
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Court empowered to try‘is the Juvenile 
Court and when that ‘Court has juris- 
diction under the Act, how can the 
Assistant Sessions Judge be empowered 
to try the case as summons case?” 


We are not sure that we have gathered 
the precise meaning of the learned 
Judge’s remark, but, if the remark im- 
plies, in any way, that an Assistant Ses- 
sions Judge has only an appellate juris- 
diction, with respect, it would not be cor- 
rect, because, firstly, Assistant Ses- 
sions Judge is also a Court of Session and 
has got original jurisdiction under the 
Act (as pointed out by Kailasam, J., him- 
self.in an earlier decision of his in— 
Andy Ambalam-Appellant-C.A. No. 825 
-of 1963 (dated the 28th September, 1964) 
and secondly, in practice, an Assistant 
‘Sessions Judge does not hear appeals in 
criminal cases and it is only the Sessions 
Judge who hears appeals in criminal cases. 
Kailasam, J., also seems to ask, how can 
the Assistant Sessions Judge try the case 
as summons case ? The answer to this is to 
be found inrule 3 of the Madras Children 
-Rules, 1940, which requires him to try 
the case as a summons case. 
33. Theresult ofmy discussion so far may 
be summed up thus. Where a juvenile 
alone is accused of an offence, the case 
against him will, as hitherto, be tried by 
the Juvenile Court established under 
section 36 (1) ofthe Act even if the offence 
isone punishable with death or imprison- 
ment for life. But, where he is accused 
of having committed an offence puni- 
shable with death or imprisonment for 
life along with an adult accused, it is 
desirable to avoid a conflict of decisions 
by the Juvenile Court and the Court 
of Session. To achieve this purpose, the 
police officer will file the charge-sheet 
against the adult accused in the Court 
of the concerned Sub-Magistrate em- 
powered under Chapter XVIII of the 
Code of Criminal Procedure to hold an 
enquiry, and the charge-sheet against the 
juvenile in the Court of Session. The 
Court of Session should hold up the trial 
of the juvenile till the enquiry by the 
Sub-Magistrate is over. If an order of 
committal is made in respect of the adult 
accused, the Court of Sessions will try 
the case against the adult accused separa- 
tely from the case against the juvenile 
accused, One after the other. In respect 
Jof the juvenile accused, the summons 


123 


case procedure should be adopted. Judg- 
ment should not be pronounced in ame] 
case till both the trials are over. 


34. Ifthe enquiry against the adult ac- 
cused results in an order of discharge, the 
Court of Session may straightaway try 
the juvenile accused. But, if he wants, 
he may wait for a short time to see whe- 
ther any revision petition is fled against 
the order of discharge. , 

35. We may add that, as a result of the 
observations in R. T. No. 92 of 1959 
the Government in 1963 proposed some 
amendments abolishing the prohibition 
of joint trial of an adult and a juvenile 
in grave cases of murder, dacoity, etc., 
and modifying section 38-B (1) of the 
Madras Children Act to that effect. Vide 
their letter No. 150749 Pr. III/59-12 
dated goth January, 1961. The 
Honourable Judges of this Court on the 
administrative side agreed to the above 
suggestions(P.Dis.No,242 of 1961). There- 
after the Government suggested some draft 
amendments which again were accepted 
by the Honourable Judges of this Court 
on the administrative side. (P.Dis.No. 540 
of 1965). But the matter seems to have 
been dropped there. If felt expedient, 
the matter may be reopened. But what 
we are now suggesting is within the frame 
work of the existing law, which (section 
38-B) forbids a joint trial. Our sugges- 
tion is confined to major offences punish- 
able with death or imprisonment for life. 
In respect of other offences, the Juvenile 
Court can continue to try them and any 
possible conflict of decisions may be ignor- 
ed, because ifwe were to avoid a conflict 
of decisions for all offences, the Juvenile 
Court may not have much work, and 
we shall have to draw the line somewhere. 


$5. In accordance with the above views, 
in Cr. M. P. No. 3957 of 1972, we direct 
J.C. No. 264 of 1972, pending on the file 
of the Juvenile Court, Tirunelveli, to be 
transferred to the Court of Session. We 
make this direction in exercisé of the powers 
conferred by section 526 (1) (e) of the 
Code of Criminal Procedure, because we 
cOnsider it expedient for the ends of jus- 
tice. The Sessions Judge should not pro- 
nounce judgment in that case or in S.C. 
No. 112 of 1972 till he is in a position to 
pronounce judgment in both the cases, 


$7. Similarly, in Cr. M. P. No. 996 of 
1973, we direct J. C. No. 239 of 1972 pen- 
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, ding on’ the file of the Juvenile Court, 
° Tirunelveli, to be transferred to the Court 
of Session, to be tried by the Assistant 
pea i udze who tries S. C. No. 119.0f 
1972. The Assistant Sessions Judge should 
not pronounce judgment in either case 

he is in a position to pronounce juds- 

ment in both the cases. 

“ae If there are similar cases, the 
eg3ions Judse or the District Magistrate 
concerned should make a reference to this 
Court for transfer. of the case from the 
Juvenile Court to the Court of Session. 
V.K. Order accordingly. 
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Under the Minor Inams Abolition Act» 
1963, persons'satisfying certain conditions 
with regard to kudiwaram in an inam are 
entitled, to ryotwari pattas. Where, how- 
ever, In spite of the vesting of thé land in 
Government under the Act, the Govern- 
ment had invoked the provisions of the 
Land Acquisition Act for acquiring the 
lands on the basis that the lands do, not 
belong to the Government but belong to 
others, the provisions of the Land Ac- 
quisition Act should be applied to ascer- 
tain the interests of the persons entitled 
to the compensation and the Inams Aboli- 
tion Act cannot apply. ‘[Para. 11] 


Cases referred to.— 


Arunachalam Ghetti v. Venkatachalapatht Gurus 
eee (1919) 37 M.L.J. 460: 46 I.A. 
204 : .R. 43 Mad. 253 : 53 I.C. 288; 
A.LR. 1919 P.G. 62; Sankaranarayana 
Pillatyan’s case, (1947) 2 M.L.J. 315: 74 
I.A. 230: 60 L.W. 650: ALR. 1948 
P.C. 25 ; Periaswami Gounder v. Sundaresa 
(1965) 1. An.W.R. (S.C.) 119: 
las) 1 §.C.J. 688: (1964) 8 S.C.R. 347: 
A.LR. 1965 S.C. 516: Satyanarayana v. 
Venkatappayya, 1953 S.C.J. 283: 1953 
S.G.R. 1001r : (1953) 1 M.L.J. 693 : A.I. 
R. 1953 S.C. 195; Anjaneyalu y. Venugo- 
pal Rice Mills, 42 M.L.J. 477: LL.R. 45 
Mad. 620: A.LR. 1922 :Mad.. 197; 
Ramakrishnamma v. Venkatasubbiah, 68 M. 
L.J: 46: LLR. 58 Mad. 389: A.I.R. 
1935 Mad. 252.; Masumayya v. Qfficial 
Receiver, Kurnool, (1942) 2 M.L.J. 504 ; 
LL.R. (1943) Mad: 349: A.I.R. 1943 Mad. 
72; Ramanathan Chettiar v. Kalidasa Kavan- 
dan, (1936) 71 M.L.J- 398.: A.LR. 
1936 Mad. 559. i 
Appeals against the Decree of the Court 
of the Subordinate Judge (I Additional), 
Madurai, dated 24th January, 1967 and 
made in L.A. O.P. No. 564 of 1965. 


K.S. Champakesa Iyengar yengar and K.G. Sriniva- 
san, for Appellant. 

The Additional Government Pleader, 
C. Natarajan, G.N. Sivakumar, K. Sarvab- 
kauman, T.R. Mani, K. Thirumala: and 
S. Ramasubramaniam, for Respondents. 


ag Judgment of me Court was delivered 
bys. 


Palanisipami, F: —These two appeals arise 
out. of an order of the Subordinate Judge 
of Madurai-made in a reference under seç- 
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tion 30 of the Land Acquisition Act, 1894. 
An extent of 4 acres, 16 cents in R.S. No. 
167/1, Tallakulam village, Madurai Taluk 
has been acquired under the Land Acqui- 
sition Act, 1894 for Madurai Neighbour- 
hood Project.. As there were rival claims 
for the compensation, the’ Acquisition 
Officer made the reference under section 
30. The first claimant contended that 
the land had been granted in inam in 
_ favour of his ancestors in both warams 
for the service of partcharakam in the pago- 
da of Kallalagar Devasthanam and that 
he was entitled to the compensation 
amount in respect of 1 acre 63 cents. He 
conceded that the sccond claimant was 
entitled to compensation in respect of 2 
acres 53 cents as alienee. The .sccond 
claimant supported the case of the first 
claimant that what was granted consisted 
of both the Melwaram and Kudiwaram 
and claimed compensation for the extent 
of 2 acres 53 cents, which he claimed to 
have purchased on 1st March, 1960, from 
` the heir of the original grantee. The 
Kallalagar Devasthanam contended that 
what was granted was for the performance 
of partcharakam service, that the inam was 
` inalienable and that , therefore, the entire 


compensation amount was payable to the ° 


- Devasthanam. 


2. Claimants 3 to 15, 18 to 23 and 25 con- 
tended that what was granted was only 


melwaram, that kudiwaram was always in > 


the possession and enjoyment of the 
ryots and that under the provisions of the 
Minor Inams Abolition Act,1963 (Madras 
Act XXX of-1963)' the kudiwaramdars 
alone were entitled to receive the com- 
pensation amount, Claimants 16 and 17 
did not ‘put forward any claim. 


_ 3. On a consideration of the evidence, 
the Court below held that the grant for 
paricharakam service comprised only mel- 
waram interest that the grant was not to 
the office of paricharakam and that the 
grant being personal, the Devasthanam 
was not entitled to claim the compensa- 
tion. The Court below further found that 
the kuditwaram interest was dealt with by 


those in possession, and accepting their - 


claim, the Court below held that clai- 


mants 3 to 15, 18 to 23 and 25 were en- . 


titled to share the compensation in cer- 
- tain proportions. Aggrieved by this order 
the second claimant has filed A.S. No. 769 
:.of 1967, whereas the Executive Officer 


© ML JUS.G, 
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of the Kallalagar Devasthanam has filed 
A.S. No. 15 of 1968, | 


4. The first claimant, Amudar Sundara- 
raja Iyengar, the descendant of the origi- 


‘nal grantee, put forward the contention 


that the grant was of both  warams. 


‘ Though his contention was not accepted 


by the Court below, he has not preferred 
an appeal.’ He was supported by the 
second: claimant Gopal Naidu, who has 
filed A.S. No. 769 of 1967. It was the 
contention of the Devasthanam also that 
the subject-matter of the grant was of 
both warams. In these circumstances, 
the substantial question that arises for 
consideration is whether the subject- 
matter. of the grant was of both warams 
or was of melwaram only. There is no 
presumption that the grant was of both 
warams or of melwaram only. The ques- 
tion as to whether, in a particular case, 
the subject of grant was of both warams 
or one waram only has to be decided upon 
the evidence in each case. The original 
title deed is not produced. The only 
material evidence 1s that furnished by the 
extract from the Inam Register, which is 
marked as Exhibit, B-6. The importance 
of the recitals in the Inam Register has 
been emphasised by the Judicial Commit- 
tee in Arunachalam Chetti v. Venkatachala- 
pathi Guruswamigal’. It is pointed out 
that the Inam Commission enquiry is 
one made on the spot after hearing wit- 
nesses and examining documents with 
regard to each property and that where 
no other evidence is available, utmost 
importance should be attached to the 
information set forth in the Inam Register. 
The Privy Council reiterated this view 


_ in Sankaranarayana Pillatyan’s case?. Follow- 


ing this view, the Supreme Court in 
Periaswami Gounder w. Sundaresa Iyer®, held: 


“As observed by roi beetles Committee 
the entries made in the said Register are 
the result of an elaborate enquiry based 
upon oral evidence’ and on the spot 
enquiry and scrutiny of available acco- 
unts and records.’’ 
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5. The extract from the Inam Register, 
Exhibit B-6, consists of several headings, 
each one of which is divided into several 
sub-heads. The first major heading reads 
“Class, extent and value of inam”. This 
is divided into several sub-heads. ‘The 
first major heading reads: ‘“‘Class, extent 
and value ofinam’’, This is divided into 
seven sub-headings. In column (2), the 
heading is: “General class to which the 
inam belongs’’, Under this column, the 


entry is: 


““Devadayam’’. Column (3) requires 
the survey number and the name of the 
field comprised in the grant to be given. 
Under this column, the entry is: “Wet. 
Kallasayi. One crop. Columns (4) 
and (5) require the information as 
regards the local measure and acres 
and decimals to be given. Necessary 
details are given as regards the extent. 
The heading in column ‘‘Revised or 
present assessment”. No entry is found 
in column (6), whereas in column (7) 
the amount is mentioned as “Rs, 
24~11~17’, 


6. The next major head reads “‘Descrip- 
tion, tenure and documents in support of 
the inam’’. This is sub-divided into five 
columns. Column (8) is important, the 
heading of which is: ‘‘Description of inam. 
If for service it is to be stated whether the 
service is continued. If for tanks, build- 
ings, etc., whether they are efficiently 
kept up.” Under this column, the entry 
reads: “‘For the service of paricharakam 
in the pagoda of Kallalagar, Melur 
Taluk, Venkatachalapathi at Tallakulam. 
` Now rendered’. The common heading 
for columns (9) and (10) is “Tenure”. 
In column (9) the heading is: ‘Whether 
free of tax i.e., Sarvadumbala etc., or 
liable to quit rent i.¢., jodi, katubadi, 
bediga etc. Amount of latter to be enter- 
ed.’ The entry under this column (10) 
is: “Hereditary unconditional for life only 
or for two or more lives’. The entry 
under this column is ‘“‘Permanent’’. The 
heading in column (11) is: “By whom 
granted and in what year’’. No infor- 
mation is given under this column. The 
heading in column (12) is: “ Written 
mstruments in support of the claim”. 
The entry in this column is: ‘“‘Chitta of 
F. 1212 and 1217. Extent as per F. 1212. 
K.V. 64 3-14-0. No excess,” Evidently, 
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the figures ‘‘3-14-0’? denote the extent 
in local measure as given in column (4). 


4. The next major heading is: “Name 
and relationship of original grantee and 
of subsequent present holders—Length of 
possession’. This again is divided into 
eight columns. In column (13) the head- 
ing is “Name of original grantee”. No 
entry is found under this column. In 
column (14) the heading is: “Name enter- 
ed in the register prepared according to 
Regulation XXXI of 1802 or in the per- 
manent settlement accounts and relation- 
ship of persons so entered to original 
grantee’. The heading in column (15) 
is “Name entered in the survey or in any 
accounts and relationship to predecessors.’ 
The common entry found in both these 
columns is: “In F. 1212 and 1217. 
Amudar Ramaswami Aiyangar.’’ Colu- 
mns (16) and (17) require the particulars 
to be given as regards the name, age and 
place of residence etc. of the present 
owner. The common entry found in 
both these columns is:‘‘Madhura—Rama- 
swami A r 20°. In column (18) 
the heading is ‘Relationship to original 
grantee or subsequent registered holders”. 
The entry under this column is: “Grand- 
son’. It is unnecessary to refer to colu- 
mns(1g) and (20) which are not important. 
In column (21), the heading is ““Remarks’’ 
under which an abstract of the Govern- 
ment Order along with the Deputy Col- 
lector’s opinion and recommendation is 
required to be given. Under this column 
the entry is “To be confirmed under rule 3 
clause 2, jodi Rs. 4-15-1. Sd. A. Srinivasa 
Rao, Deputy Collector and Inam Com- 
missioner. 21st May, 1863’. Column 
(22) deals with the decision of the Inam 
Commissioner or his assistant. Under 
this column, the entry is: “Confirmed. 
Sd. P. Chentsal Rao, Ag. Spl. Assistant. 
ist October, 1863. T.D. No. 1313.” 


8. In this case, we do not have the bene- 
fit of any statement recorded by the Inam 
Commissioner. Nor do we have the 
benefit of the title deed issued by the 
Inam Commissioner. But the second 
claimant has produced certain pattas 
which fortify the inference that the grant 
was of both warams. Exhibit A-18 is a 

atta issued in the year 1806 by the Col- 
ector of Madurai in favour of Rama- 
swamy Ayyangar, the predecessor in 
interest of the first claimant,describing the 


i 


said Ramaswami Ayyangar as : “AFT 
Dg Siew era Hau’, Exhibit A-19 
is another patta issued in the name of the 
first claimant in the year 1918 in respect 
of miscellaneous revenue. It contains 
nota bene. It inter alta says that in case 
minerals are found in the land, excess 
kist would be levied. That recital shows 
that the patta was issued in favour of the 
person in possession of the land. Exhibit 
A-20 is another similar patta issued in the 
year 1903 containing a similar reference. 

e recitals in the pattas are also consis- 
tent with the view that the grant was of 
both warams. The entries in the Inam 
Register themselves clearly indicate that 
the subject matter of the grant was the 
land and not merely the assessment. 
The mere fact that in one of the columns 
assessment of the land is mentioned would 
not lead to the inference that the inam 
grant comprised only of melwaram right. 
That was the principle laid down by the 
Supreme Court in Satyanarayana v. Venka- 
tappayya’. Construing a similar extract, 
the Supreme Court in Periaswami Gounder 
v. Sundaresa Iyer*, held that the grant was 
of both warams. It is pointed out in 
that decision that details regarding the 
nature of the land whether dry or wet are 
only consistent with the view that the 
grant was of both warams rather than 
being of mere melwaram. The further 
fact to be noted is that if at the time of the 
Inam Commission enquiry anybody other 
than the descendant of the original grantee 
was in possession as Kudiwaramdar, it is 
not likely that such information would 
have been omitted to be recorded in the 
Inam Register. The claimants whose 
claim has been upheld by the Court below 
have not produced any evidence to 
support their contention that at the time 
of the grant the Kudiwaram belonged to 
their ancestors. No document anterior 
to the Inam Commission enquiry, namely, 
1863, has been produced by these claim- 
ants to support their case that kudiwaram 
interest was dealt with by their ancestors, 
Having d to all these circumstances, 
we are of the opinion that the subject 
matter of the grant was of both melwaram 
and kudiwaram. We also hold that the 
grant was personal for performing the 


— 
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service and it was not in favour of the 
asthanam 


g. The claimants whose claim has been 
upheld by the Court below have not 
based their claim on the ground that they 
and their ancestors had acquired title by 
adverse possession for over the statutory 
period. The Counsel appearing for these 
claimants before us conceded this. The 
Court below has also-referred to certain 
admissions contained in certain docu- 
ments executed by the inamdar describing 
himself as melwaramdar and describing 
the persons in possession as kudiwaram- 
dars. The Court below has placed con- 
siderable reliance upon this admission as 
fortifying its view that what was granted 
originally was of melwaram only and that 
the persons in possession were entitled to 
kudiwaram. We have already pointed 
out that from Exhibit B-6 it is clear that 
at the time of the Inam Commission enqui- 
ry nobody other than the descendant 
of the grantee was in possession. The 
mere fact that the inamdar, under the 
erroneous impression, called himself as 
melwaramdar and called the tenants in 
possession as kudiwaramdars would not 
confer title upon the persons in possession. 
It is conceded by the Counsel appearing 
for the claimants whose claim been 
upheld by the Court below that such 
admission by itself would not confer title 
on the persons in possession. The Counsel 
did not dispute the position that if, on a 
construction of Exhibit B-6 the inference 
should follow that the subject-matter of 
the grant was of both warams, no amount 
of admission by the inamdar would destroy 
that inference and also would not confer 
title upon persons in possession with 
i right. i 

10. The second claimant, appellant in 
A.S. No. 769 of 1967, is the alienee of both 
melwaram and kudiwaram regarding a 
portion of the acquired property. It is 
on that basis that hie claims a portion of 
the acquired property. It is on that basis 
that he claims a portion of the compensa- 
tion. The inam was personal and was 
inalienable as it was granted for the per 

formance of paricharakam service. Th 

Court below failed to consider the conten 

tion urged on behalf of the Devasthaname 
that the grant being personal for the per- 
formance of paricharakam service in the 
temple, it was inalienable and that the 
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alienee does not get any title. That a 
personal service inam is inalienable 1s 
well settled. In Anjaneyaluv. Venugopal Rice 
Mills!, it was held that a personal inam 
for public service is not a property that is 
liable to attachment under section 60, 
Civil Procedure Code. It is pointed out 
that where the land is personal inam for 
public service, section 6 (hk) of the Transfer 
of Property Act prohibits transfer of such 
property as it is opposed to public policy 
and the transfer cannot convey any title. 
In Ramakrishnamma v. Venkatasubbiah?, it 
was held that the land burdened with 
the performance of a service of a public 
nature is inalienable being opposed to 
public policy and that Dashabandham 
inams being burdened with a service of a 
public nature are inalienable and cannot 
be sold in execution of a decree against the 
inamdar. In Masumayya v. Official Recet- 
ver, Kurnool’, the question arose whether, 
on the adjudication of a holder of certain 
inam as an insolvent, the inam land would 
vest in the Official Receiver. The ques- 
tion was answered in the negative, hold- 
ing that such land not only could not 
be alienated but could not be transferred 
from the holder to the Official Receiver. 
In Ramanathan Chettiar v. Kalidasa Kavandan* 
it was held that the mortgage of a temple 
service inam is opposed to public policy 
and is, therefore, invalid. The Counsel 
appearing for the second claimant did not 
bring to our notice any authority to hold 
that the alienation under which this claim- 
ant claims title is valid. We, therefore, 
hold that the second claimant, who claims 
to have acquired title as an alienee from 
the descendant of the original grantee, 
has no valid title to the acquired property 
and: is, therefore, not entitled to claim a 
share in the compensation. 


xr, It was contended on behalf of those 
in possession that they would be entitled 
to ryotwari pattas under the provisions 
of the Minor Inams Abolition Act, 1963, 
and that if such a patta is obtained, the 
holder of the patta would be entitled to 
the entire compensation. We do not: 


I, 42 ae ru > IL.R. 45 Mad. 620 : 
A.LR. eee 197. 

2, Lye LER. 58 Mad. 389: ALR, 
1935 Mad, 252, 

°3. (1942) 2 M.LJ. 504 3 L.L.R. 
349 : AIR. 1943 Mad.7 
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accept this contention. No doubt, unde 
the Minor Inams Abolition Act, persons 
satisfying certain conditions with regard} 
to kudiwaram in an inam are entitled tol. 
ryotwari patta. Under that Act, mino 
inams are abolished and all the lands in 
such inams have vested in the Govern- 
ment. But in these cases, notwithstand- 
ing such vesting, the Government have 
invoked the provisions of the Land Acqui 
sition Act on the basis that the lands do no 
belong to the Government but belong to 
others. Therefore, the provisions of that 
Act should be applied in ascertaining th 
interests of the persons entitled to th 
compensation. We may also point out in 
this connection that the question of 
obtaining patta in recognition of kudi- 
waram right does not arise in view of our: 
finding that the grant was of both 
warams, 


12. In the result A.S. No. 769 of 1967 is 
dismissed. ‘There will be no order as to 
costs. So far as the Devasthanam is' 
concerned, though it isnot entitled to the 
compensation amount, it is entitled to 
have suitable orders being passed for 
securing the amount so that the service 
may be continued. The Court below will 
pass suitable orders under section 32 (1) 
of the Land Acquisition Act for investing 
the amount. The Devasthanam is at 
liberty to move the Court below for this 
purpose. A.S. No. 15 of 1968 is ordered 
accordingly. No order as to costs. 


P.S.P. Appeal dismissed. 
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Ħ MUTHIRULA MUDALIAR 2. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT.— MM, M. Ismail and K. S. Palani- 
swami, FF. _ * 


M. E. Mathirula 


Appellant* 
2. 
M. E. Nataraja MudaHar and others 
.. Respondents, 
and 


Executive Officer, Kallalagar Devas- 
thanam, Madurai Appellant 


v. 


The Special Tahsildar. for Land 
Acquisition, Neighbourheed Project 
Madurai and others Respondemts> 


(A) Inam grant— Whether of both warams or of 
melwaram only—Extract from Inam Register, 
Statement recorded by Inem Commissioner, 
Recitals in Inam Title deed—Probative valus 
— Mention in Inam Register of certain amount 
as assessment—Significance. 


(B) Land Tenures—Personal service inam for 
performance of service in temple—Rights of 
Devasthanam on acquisition of land under 
gha Land Acquisition Act—Compensation 
amount—Proper order to be passed indicated— 
Alienation by holder invalid, 


(C) Land Acquisition Act (I of 1894,)—Acqui 

sttion of land on basis that the land ts not vested 
in Government but belongs to others—Tamil 
Nadu Minor Inams (Abolition and Conversion 
into Ryotwari) Act (XX of 1963)—WNo 
scope for invoking—Persons entitled to compen- 
sation to be ascertainsd according to Land 
Acquisition Act only. 


In deciding whether, an inam grant was 
of both warams or of melwaram only, 
the title deed issued by the Inam Com- 
missioner, the statement recorded by the 
Inam Commissioner and extract of entries 
from the Inam Register are important 
evidence and are of great value. 


[Para. 5.4 


‘Where the grant is of both warams the 
mere fact that a certain amount is men- 





ag 1. Nos, 589 and 848 of 1967 and § of 1968. 
App 9 E November, 1972, 
17 


NATARAJA MUDALIAR 129 


tioned as assessment in a column of 
the Inams Register does not mean that 
the grant is of melwaram only. [Para. 9.} 


On the evidence, held, 


The grant was of both warams by way of 
personal service inam. [Para. 9.] 


A personal service inam is inalienable. 
The holder for the time being is incom-- 
petent to alienate the inam land and 
the alienation is invalid. [Para. 10.] 


Where, in spite of the abolition of minor 
Inams and the vesting of the lands in the 
Government, Government invoked the 
provisions of the Land Acquisition Act 
for acquiring the land on the basis that it 
does not belong to the Government but 
belongs to others, there is no scope for 
the application of the Minor Inams 
Abolition Act, 1963 and the provisions 
of the Land Acquisition Act will apply 
to ascertain the interests of tle persons 
entitled to compensation on acquisition. 


[ Para. 11.] 


Inasmuch as, in the instant case, though 
the grant had been made for performance 
of service in the temple it was a personal 
grant and not one in favour of the Devas- 
thanam, on the acquisition of the land 
under the Land Acquisition Act, the 
Devasthanam cannot claim the compen- 
sation amount, but it was entitled to see 
that the amount was invested in such a 
way that adequate return is obtained. 
for payment to the person ‘doing the 
service so long as the service is continued 
to be performed. [ Para, 12.4 


Gases referred to ;— 
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(1965) 1 §.C.J. 688: (1964) 8 SOR 947. 
ALR. 1965 S.C. 516; Satpanarayana v. 
Venkatappayya, “1953 S.C.J. 283 : (1953) 
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Kurnool, (1942) 2 M.L.J. 504, ALR. 
1943 Mad. 72 : I.L.R. (1943) Mad. 
349 : (1942) 2 M.L.J. 504; Ramanathan 
Chettiar v. Kalidasa Ravandan, (1936) 71 
M.L.J. 398 : A.I.R. 1936 Mad. 559. 


Appeals against the decree of the Court 
of the First Additional Subordinate Judge, 
Madurai, dated 14th January, 1967 
passed in L.A.C.O.P. No. 411 of 
1905. 


K. Parasaran, S. Raja Ram and V. S. 
Subramanian, for Appellant. 


The Additional Government Pleader, 
for ist Respondent. 


R. Muthukumaraswami, Manicka K. Rama- 
lingam, for Respondents. 


The Judgment of the Court was delivered 
by 

Palaniswami, 7.—These three appeals 
arise out of an order of the Subordinate 
Judge of Madurai made, in a reference 
under section 30 of the Land Acquisition 
Act, 1894. For the purpose of Madurai 
Neighbourhood Project, R.S. No. 161/2 
measuring 2 acres 98 cents in the Village 
of T llakulam in Madurai Taluk was 
acquired. Rival claims were put forward 
as regards the compensation. There- 
fore, the Acquisition Officer referred the 
matter under section 30. Claimants 1 to 
3 and 5 to 8 contended that the land was 
granted in inam of both warams to the 
ancestor of one Periyathambi Velar for 
the purpose of rendering service of 
supply of new pots to Kallalagar Devas- 
thanam Temples, that Periyathambi 
Velar sold away one-half of the property 
to the first claimant and the other 

to the second claimant and that by 
reason of these purchases, claimants 1 and 
2 were entitled to the entire compensation 
in equal halves. The fourth claimant 
Audimathiriyar claimed compensation 
in respect of 75 cents alleging that he and 
his ancestors were in possession thereof 
from time immemorial. His contention 
was that what was granted originally 
was melwaram only in favour of the 
ancestor of Periyathambi Velar. Kalla- 
lagar Devasthanam, the ninth claimant, 
contended that the inam was granted 
to the holder of potter service in his 
capacity as holder of that service in the 
temples and that the descendants of the 
grantee had no right of alienation and 
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that the alienations were void and did 
not confer any. title upon the alienees. 
The Devasthanam contended that the 


entire compensation should be paid te 
it for the purpose of regranti e pro- 
perty under the provisions of the Minor 
Inams Abolition Act, 1963 (Madras 
Act XXX of 1963). 

2. The Court below held that the 


original grant was of melwaram only and 
the grant was not to an office pertaining 
to any temple. The Court below upheld 
the alienations under which claimants 
1 and 2 claimed title and found that 
claimants 1 to 8 were entitled to Kudi- 
waram interest in certain proportions- 
and that claimants 1 and 2 were entitled 
to melwaram interest and that compen- 
sation was divisible accordingly.. Aggrie- 
ved by this order, the first claimant has 
filed A.S. No. 589 of 1967, whereas the 
second claimant has filed A.S. No. 848 of 
1967, their ‘contention being that they 
are exclusively entitled to the entire 
compensation in '` equal shares. The 
Executive Officer of Kallalagar Devas- 
thanam has filed A.S. No. 8 of 1968, 
contending that the grant was of both 
warams, that the inam was inalienable 
and that the entire compensation should 
be secured for the continuance of the 
service. ; : 


g. Neither side let in oral evidence. 
The parties were content to take a 
decision only on the basis of the docu- 
ments produced by them. Jt was the 
common contention of claimants 1 to 3 
and 5 to 8 that what was granted in 
inam consisted of both melwaram and 
kudiwaram in: connection with the 
service of supply of pots to Kallalagar 
Devasthanam Temples. The only clai- 
mant, who put forward the contention 
that the subject-matter of the grant 
consisted of only melwaram, was the 
fourth claimant. He vaguely alleged 
that fom time immemorial an extent of 
75 cents, out of the acquired property,. 
was in the possession of his family. He 
did not specifically plead that his family 
had acquired title to the said extent by 
adverse possession. It was not his case 
that both warams had been granted in 
inam to the service holder and ‘that in 
denial of the right of the said service 
holder his family enjoyed 75 cents and 
acquired title by adverse possession. To 
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questions put by us, the Counsel appear- 
ing for several claimants, except the 
Counsel for the Devasthanam, frankly 
conceded before us that the claim to share 
the compensation is not based upon 
adverse possession, nor on the ground that 
kudiwaram had been granted in favour 
of their ancestors. eir only conten- 
tion was that their ancestors were already 
in possession of the land as ryots that 
what was granted consisted of the mel- 
waram only. The Counsel for claimants 
1 and 2 contended that as alienees from 
the service holder, these claimants 
were entitled to the entire compensation. 
In these circumstances, the only question 
that arises for’ consideration, on the 
submission made before us, is whether 
the grant consisted of both warams or 
only of melwaram. 


4. The said question had been answered 
by the Court below holding that the 
gubjectmatter of the grant was only 
the melwaram on the basis of certain 
dealings with the kudiwaram right 
by those in possession as if they were 
entitled to that right.- The Court below 
totally failed to consider the important 
documents that have a bearing upon 
the question as to the subject-matter 
of the grant, namely, whether the grant 
consisted of both warams or only mel- 
waram. Those documents are, Exhibit 
B-1, which is the title deed issued by 
the Inam Commissioner, Exhibit B-2 
which is the certified copy of the state- 
ment given by Muthukaruppa Velar and 
Exhibit B-3, which is an extract from 
the Inam Register. The title deed 
Exhibit B-1 was issued in 1863. The 
earliest document produced on the side 
of the, claimants who claim kudiwaram 
right is of the year 1886 only, Exhibit 
A-25. The Court below committed a 
serious error in observing that even prior 
to the date of the issue of Exhibit B-1, 
the kudiwaram interest had been: dealt 
_with by ryots. This clear error totally 
vitiated his conclusion. 
5. No doubt, the original title deed is 
not produced. But we have, as already 
inted out, the title deed issued by the 
aa Commissioner and the statement 
corded by the Commissioner and also 
extract from the Inam Register. 
e importance of the recitals in the 
nam Register has been emphasised by 


One 


I3F 


the Judicial Committee in Arunachalam 
Chetty v. Venkatachalapatht Guruswcm galt, 
It is pointed out that the Inam Com- 
mission enquiry is one made on the spot 
after hearing witnesses and examining 
documents with regard to each property. 
It is also pointed out that where no other 
evidence is available, utmost importance 
should be attached to the information 
set forth: in the Inam Register. This 
view was reiterated by the Privy 
Council in Sankaranarayana  Pillatyan’s 
case*, The view of the Judicial Committee 
has been accepted and followed by the 
Supreme: Court in Periyaswami Gounder v. 
Sundaresa Ayyar®, in which it is pointed 
out: 


“As observed by the Judicial Committe > 
the entries made in the said register are 
the result of an elaborate enquiry 
based upon oral evidence and on the 
spot enquiry and scrutiny of available 
accounts and records”. 


6. In the above background, the various: 
entries in the Inam Register extract, which 
is marked as Exhibit B-3, may be 
examined. The first major heading is: 
“Class, extent and value of inam” and 
this i: divided into seven sub-headings. 
In column (2) the heading is: ‘General’ 
class to which the inam belongs”. Under 
this column the entry is ‘‘Devadayam’’. 
Under column (3) particulars regarding 

number and name of field or 
fields comprised in the grant etc. are 
required to be given. Under this column 
the entry is: “Wet. One crop: 
Kosavansayi’’. S numbers are also- 
given. Columns (4) and (5) deal with 
local measure in terms of acre etc. The 
extents are given under these columns. 
Column (6) requires survey assessment 
to be given, whereas column (7) requi- 
res revised or present assessment to be 
given. Under column (6) no entry is 
made. Under column (7) details are 
given showing that the assessment is 
12-14-2.. The next major heading reads 
“Description, tenure and documents in 
support of the inam”. This is divided 
into five columns. Column (8) is import-- 
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ant, and the heading is ‘“Description of 
inam. If for service, it is to be stated 
whether the service is continued. If for 
tanks, buildings, etc. whether they are 
efficiently kept up.” The information 
given under this column reads as follows: 
“For the service of supplying pots to 
the pagoda of Kallalagar in the Melur 
Taluk. Now rendered”. In column 
({9),\the heading is: “Whether free of 
tax, 1.2., Sarvadumbala, etc., or liable 
to quit rent, t.e., jodi, kattubadi, bodiga 
etc. FAmount of latter to be entered”. 
Under. this column, the entry is “Tax 
free’. In column (10), the heading is: 
“Hereditary unconditional, for life only 
or for two or more lives’. The entry 
is “permanent”. No entry is found in 
column (11), the heading of which is 
“By whom granted and in what year’’. 
Column (12) requires information to 
be given about the written instruments in 
support of the claim. Under this column 


the information given is: “Chitra of 
F. 1212 and 1217, Extent as per 
F, 1212 K. V. 64th. 2-4-64th. No 


excess”. The next major head is: ‘‘ Name 
and relationship of original grantee and 
of subsequent and present holders— 
Hength of possession’. This again is 
divided into eight columns. Under 
column (13) what is required to be given 
is about the name of the original grantee. 
No entry is found therein. Under column 
(14), the heading is: “‘Name entered in 
the register prepared according to Regula- 
tion XXX] of 1802, or in the permanent 
settlement accounts, and relationship of 

ns so entered to original grantee”. 
Under this column, the entry is: “In 
F.1212 and 1217. Muthukaruppan’’. In 
column (15) the heading is: “Name 
entered in the survey or in any subse- 
quent accounts, and relationship to 
predecessors. No entry is found under 
this column. Column (16) requires the 
mame and of the present owner ta 
þe. given. lumn (17) requires the 
place of residence of the present owner. 
Under these two headings the entry is 


“*Maditc hiyam. Karuppayi. go”. In 
column (18), which requires the rela- 
wonship to the . original tee, the 


entry is ‘‘Grandson’s widow’’. It is 
unnecessary to refer to the columns (19) 
and (20) which are not important. 
Under the remarks column dealing with 
the Deputy Collector’s opinion and re- 
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commendation, the entry is “To be con- 
firmed under rule 3, Clause 2°. The last 
column deals with the decision of the 
Inam Commissioner. Under this column 
the entry is ‘‘Confirmed”. The point 
to be noted with regard to the several 
entries is that nowhere it is mentioned 
that the land was in the possession of 
anybody else. If the grant was of mere 
melwaram only, there was no need to 
mention details about the lands. The 
details are more consistent with the 
grant being of both the warams than 
being of m-re melwaram. If at the 
time of the Inam Commission enquiry 
anybody else was in possession, it is not 
likely that such a fact would have been 
failed to be noticed. 


7. Exhibit B-2, is a certified copy of the 
statement given byone Muthukaruppa 
Velar, said to be the brother of Karup- 
payee mentioned in the Inam Register 
at the time of Inam Commission enquiry. 
In column (2) of this statement the head- 
ing is “The name of the inamdar as 
entered and the name of thé enjoyer”. 
Under this column, the entry is 
“ Muthukaruppa_ Velan. E-joyment 
Muthikaruppa Velan”. In column (7} 
the heading is ‘‘Details about the inam 
and terms thereof’’. Under this column it 
ig stated that the land was granted in 
inam for the purpose of supplying pots 
to Prasanna Venkatachalapathi Temple 
and Alagar Temple to Muthukaruppa 
Velan and that the land was being 
enjoyed by his daughter-in-law, 
Karuppayee. It is also stated that 
Muthukaruppa Velan, who gave the 
statement, was maintaining the said 
Karuppayee and was also her brother. 
It is also stated that Muthukaruppa 
Velan was keepmg the land in his posses- 
sion and enjoying the same and main-. 
taining Karuppayee and performing 
the service of supplying pots to the 
temples. The foregoing entries are 
consistent with the entries found in the 
Inam Register. 

8. Next we come to the title deed 
Exhibit B-1, which was issued by the 
Inam Commissioner. It reads as fol- 


lows: 
“No 19316. 
Title Deed Granted to Karuppayi— 


1. On behalf of the Governor in 
Council of Madras, I acknowledge 


4} MUTHIRULA MUDALIAR 0. NATARAJA MUDALIAR (Palaniswami, J.) 


your title to a devadayam or pagoda 
service inam situated in the vi 
of Tellakolam in the Taluk of Madura 
in the District of Madura claimed to 
be of acres....of dry land, and acres 
aes 2.97 of wet land and held for 
e support of service of supplying 
pots to the pagoda ofKallalagar in that 
village in the Melur Taluq. 


(2) This Inam is confirmed to you and 
your successors tax free; to be held 
without interference so long as the 
conditions of the grant are duly ful- 
filled. 





(Sd.) 
Dated Coimbatore, Inam Commissioner.” 
end October, 1863. 


$. Taking the three documents Exhibits 
B-1 to B-g together, our conclusion is 
that what was granted consisted of both 
melwaram and kudiwaram, that is the 
land itself. Considering a similar extract 
from the Inam Register the Supreme 
Court in Periaswami Gounder w. Sundaresa 
Ayyar', held that the grant consisted of 
both the warams. The mere fact that 
certain amount is mentioned as assess- 
ment in the Inam Register does not 
necessarily mean that the grant was of 
melwaram only. The Supreme Court 
had to consider the effect of such an 
entry in Satyanarayana v. Venkatapayya?, 
It is pointed out that where the question 
is whether the inam comprised the land 
itself or only of the melwaram interest 
in the properties, it cannot be inferred 
that the inam grant comprised only of 
melwaram from the fact that under 
column 7 in the Inam Register only the 
amount of assessment is set out. 
The Court below, as already pointed out 
came to the conclusion that the grant 
was only of melwaram, placing reliance 
upon the assertions made by the persons 
in ion in certain documents execu- 
ted by them. We have already pointed 
out that the claim is not put forward on 
the basis that the persons in possession had 
acquired title by adverse possession. The 
Court below has referred to certain docu- 
ments like receipts issued by Periathambi 
Velar as if what was paid was melwaram 
describing the person who paid the amount 
i ee 


1. (3965) 1 $.0.J. 638 : ALR. 1965 8.0. 516, 
2, 1953, S.0.J. 283 : (1953) S.G.R. 1001: 
(1953) 1 M.L.J. 69g : ALR. 1958 S.C. 195. 
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as kudiwaramdar. Such admission has 
also taken into consideration in 
coming to the conclusion that the grant 
was only of melwaram. The Counsel 
appearing for the claimants in possession 
frankly conceded that such admissior 
would not confer right of kudiwaram on 
the persons in possession, if we hold on 
a construction of the recitals in Exhibits 
B-1 toB-3 that the grant wasof both 
warams. In these circumstances, we 
do not consider it necessary to refer to 
such documents containing the so-called 
admissions in detail. It is not the case 
of those who claim kudiwaram right that 
the service-holder conveyed the kudi- 
waram right alone in favour of their 
ancestors. It is likely that the lands 
were leased out by the service-holder 
and were allowed to be in the possessiom 
of the same family from generation to: 
generation. But such continuous: enjoy- 
ment by itself would not entitle those m 
possession to claim kudiwaram right.. 
While collecting the rent, the inamdar 
mistakenly described himself as mel- 
waramdar and described the person who- 
paid the rent as kudiwaramdar. Such 
a description does not create title in favou 
of the persons in possession. 


to. Claimants 1 and 2, who conceded 
that the subject of grant was both mel- 
waram and kudiwaram, claimed the 
entire compensation for both melwaram. 
and kudiwaram as alienees from the 
service-holder. Claimants 1 and 2 
claimed to have purchased each a half 
share from Periathambi Velar in the year 
1951 not only the melwaram right but 

the kudiwaram right. It is on this 
basis that they claimed the entire compen- 
gation. The Devasthanam contended 
before the Court below that the alienations 
on which claimants I and 2 based their 
title were void and did not convey any 
title, as the grantee had no right of 
alienation. The Court be 
advert to this my oe It is rightly con- 

Devastha 





aneyalu v. Venugopal Rice Mills}, 
it was held that a personal inam for pub- 

1, 42 M.L. J. 477 : LL.R. 45 Mad, 620 : AIR. 
1922 Mad. 197. 
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‘lic service is not a property that is liable 
to attachment under section 6o, Civil 
Procedure Code. It is pointed out that 
where the land is personal inam for public 
service, section 6 (h) of the Transfer of 
Property Act prohibits transfer of such 
ae a as it is opposed to public policy 
and the transfer cannot convey any title. 
In Ramakrishna Amma v. Venkata Subhiah', 
it was held that the land burdened with 
the performance or a service of a public 
nature is inalienable being opposed to 
public policy and that Deshabandham 
inams being burdened with a service of 
a public nature are inalienable and cannot 
be sold in execution of a decree against 
the inamdar. In Hanumayya v. Official 
Receiver, Kurnool? the question arose whe- 
ther, on the adjudication of a holder of 
certain inam as an insolvent, the inam 
land would vest in the Official Receiver. 
“The question was answered in the negative 
holding that such land not only could not 
be alienated but could not be transferred 
from the holder to the Official Receiver. 
In Ramanathan Chettiar v. Kalidasa Kavan- 
dan®, it was held that the mortgage of 
a temple service inam is opposed to public 
policy and is, therefore, invalid. The 
Counsel appearing for claimants 1 and 2, 
namely, appellants in A. S. Nos. 529 and 
848 of 1967, did not bring to our notice 
any authority to hold that the alienations 
under which those appellants claim title 
are valid. 


4x. It was contended on behalf of those 
in -possession that they. would be entitled 
to ryotwari pattas under the provisions of 
the Minor Inams Abolition Act, 1963, and 
that if such a patta is obtained, the holder 
of the patta would be entitled to the en- 
tire compensation. We do ‘not accept 
this contention. No doubt, under the 
Minor Inams Abolition Act, persons satis- 
fying certain conditions with regird to 
kudiwaram in. an inam are entitled- to 
‘jryotwari patta. Under that Act. minor 
linams are abolished and all the lands 
in such inams have vested in the Govern- 
iment. But in this case, notwithstanding 
such vesting, the Government have in- 





— 


I, area Sauna a 389 : 40 
IeW. 918 : ALR. 1935 Mad, 252. ° 

2. PLR. (1943) Mad. 349 : (1942) 2 MLJ. 
304: AI.R. 1943 Mad. 72. ; 

g. (1936) 71 M.L.J. 398 : A.IL.R. 1936 Mad. 
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voked the provisions of the Land Acqui- 
sition Act on the basis that the lands do 
not belong to the Government but be- 
long to others. Therefore, the provisions 
of that Act should be applied in ascer- 
taining the interests of the persons en- 
titled to the compensation. We may also 
point out that the question of obtaining 
patta in recognition of kudiwaram right 
does not arise in view of our finding that 
the inam was of both warams. 


12. Though the inam was granted for 
the performance of the service in the tem- 
ples, that grant was not in favour of th 
Devasthanam. It was a personal grant 
for the performance of service in the tem- 
ples and was not in favour of the Devas- 
thanam. But the Devasthanam is en- 
titled to see that the compenstion amoun 
is invested in such a way that adequa 
return is obtained for payment to the per- 
son doing the service so long as the ser 
vice is continued to be performed. 
To that limited extent, the Devasthanam 
is succeed, even though it is not entitl 
to claim the compensation for itself. 


1g. In the result, A. S. Nos. 589 and 
848 of 1967 are dismissed.- A. S. No. 8 
of 1968 is allowed holding that the entire 
com tion amount should be invested 
by the Court below under section 32 (1); 
of the Land Acquisition Act, 1894. 
The Executive Officer of the Devastha- 
nam is given liberty to move the Court 
below to invest the amount in a suitable 
way. The parties will bear their res- 
pective costs in all the appeals. 
P. S. P. A.S. Nos. 589 
and 848 of 1967 
dismissed ; 
A. S. No. 8 of 
1958 allowed. X 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—P.S, Kailasam and N.S. Rama- 
swami, JI 


A. P. Dorairaj Appellant * 


D. 


‘The State of Madras by the Gommis- 
sioner of Police, Madras 
Respondent. 


(A)  Torts—Damages—Motor accident— 
Injury causing permanent disabiltty—Left leg 
shortened by 14 inches—Impact on employment 
and prospects of promotion—Claimant Junior 
Engineer-cum-Salesman in a companp— 
Gratuitous payments by employer—Not relevant 
in assessment of damages. 


(B). Motor Vehicles Act (IV of 1939) , section 
110-4, 
In cases where the person injured in a 
motor accident receives from his employer 
payments or other benefits not as of right 
but gratuitously which might equal his 
wages, such payments or benefits are not 
to be considered in assessing the liability 
of the wrongdoer to recompense the 
injured regarding loss of wages. Even if 
there was no moral obligation on the part 
of the injured to refund the amounts to 
the persons who paid him the wrongdoer 
cannot be heard to say that there was no 
loss of wages and therefore he would not 
recompense the injured. [|Paras. 11, é4 
16. 


Where the claimant as a Junior Engineer- 
cum-Salesman was to move 
round, meet people and push the goods of 
his employer and by reason of the-injury 
resulting from the motor accident he 
could no longer ride a Scooter and go out 
freely, naturally, his promotional pros- 
pects would be affected. | 


Even in the absence of evidence to show 
that, but for the accident, the claimant 
would have been promoted to a higher 
post, it is not unreasonable in the cir- 
cumstances of the instant case, to hold 
that the claimant has, as a matter of fact, 
Jost promotional chances to a certain 





* AAO. Nos. 332 and 455 of 197r, a 
Tih 1973. 


extent and that he has lost about Rs. 50 
per month on that account for the rest 
of his service. ` -T Para. 18.] 


Cases referred to :— 


Lifen v. Watson, (1940) 1 K.B. 556; Dennts 
y. London Passenger Transport Board, (1948) 
1 All E.R. 779; Payne v. Railway Executiva, 
(1952):1 K.B. 26: (1951) 2 All E.R. gio; 
Fudd x. Hammersmith etc., Hospitals, 1960 
1 AU E.R. 607; Perry v. Cleaver, oR 
A.C.J. 3633 Browning v. War Office, (1962 
3 AI E.R. 1089; Samara) Ot! Melis and 
Fertilisers and others v. D. Kothandaraman, 
1970 A.C.J. 405; Gwalior and Northern 
India Transport Co. Ltd., v. Dinkar Joshi, 
AJR. 1955 M.B. 214. i 


Appeals against the order of the Motor 
Accidents Claims Tribunal, Madras dated 
28th November, 1969 and made in O.P. 
No. 153 of 1967. 


a Rao and M. Gopinathan, for Appel- 
ant. 


The Additional Government Pleader, for 
Respondent. 


The Judgment of the Court was delivered 
by 


Ramaswami, J.—These two Civil 
Miscellaneous Appeals are out of O.P. 
No. 153 of 1967 on the file of the Motor 
Accidents Claims Tribunal, Madras. The 
appellant-in C.M.A. No. 332 of 1971 by 
name Dorairaj filed the claim petition 
under section 110-A of the Motor Vehicles 
Act for compensation in respect of injuries 
sustained by him in a motor accident 
which occurred on the Mount Road on 
1gth November, 1966 at about 8.50 A.M. 
Originally he claimed a total sum of 
Rs. 48,000 towards compensation but 
later he was allowed -to amend the peti- 
tion making a claim of total compensa- 
tion of Rs. 1,30,000. The respondent to 
the petition is the State of Madras by 
Commissioner of Police, Madras, the 
Motor Vehicle involved in the accident 
being a police van. The Tribunal below 
awarded a total sum of Rs. 10,000 in 
favour of the claimant, Rs. 4,000 towards 
monies spent by the claimant for treat- 
ment, etc., Rs. 1,000 towards monies spent 
by him in respect of his betrothal cere- 
mony which took place some time prior 
to-the accident and a sum of Rs. 5,000 
towards permanent disability, physica] 
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and mental pain and for loss of promotion. 
C.M.A. No. 332 of 1971 is filed by the 
claimant praying for cement of 
the compensation. The other Civil 
Miscellaneous Appeal is filed by the 
respondent to the petition contending 
the claimant was not entitled to 
any compensation on the ground that 
the accident was not as a result of rash 
and negligent driving of the police van. 


a. The first question that arises in these 
two Civil Miscellaneous Appeals is whe- 
ther the accident was a result of rash or 
negligent driving of the police van bearing 
registration No. MSR 1953. The acci- 
dent occurred near Saidapet Police 
Station where the road runs north to 
south. The police van in question was 
originally parked in front of the police 
station which is west of the road, facing 
east. The road at the place in question 
is 48 feet 6 inches wide. The police van 
was parked on the western extremity of 
the road just in front of the police station. 
Dorairaj, the claimant, was going in his 
Scooter from south to north. When he 
was approaching the place where the 
lorry had been parked, the driver of the 
yan started it and took a ‘U’ turn in order 
to go southwards. (Originally the van was 
sare gta According to the claim- 
ant, the driver of the van did not give any 
indieation whatsoever that he was taking 
a turn and that the van was so turned all 
of a sudden, there was an impact-of the 
two vehicles in which- the claimant’s 
left leg was severely injured. The case 


of the State of Madras (who would here-. 


inafter be referred to as the respondent) 
has been that the driver of the police ven 
took the ‘U’ turn orly after giving all 
necessary signals and taking the precau- 
tion that there was no traffic coming from 
south and approaching the van and that 
the impact between the two vehicles 
happened only because of the rash and 
negligent driving of the Scooter of the 
claimant. The material evidence regard- 
ing the accident is that of the claimant 
as P.W. 1, that of Ramanujam, the driver 
of the van, as R.W. 1 and that of Arumu- 
gam; a police constable who was in the 
police van, as R.W. 2. Seethapathi 
(P.W.4), a Head Constable of Police, 
investigated the accident, drew the rough 
plan Exhibit P-3; and u timately 
chargé-sheeted R.W. 1, the driver of the 
“van, for causing hurt by rash and negli- 


THE MADRAS LAW JOURNAL REPORTS 


[1974 


gent driving. However, R.W. 1, had 
been acquitted by the criminal Court. 


g. From the evidence on record it is quite 
clear that the accident was brought about 
only by the rash and negligent driving 
of the police van. R.W. 1 the driver of 
the van, would say that before he was 
about to take the ‘U’ turn, he actually 
looked up to see whether any other vehicle 
was approaching the place from south, 
that for a distance of about 100 yards 
there was no vehicle, at all and only then 
he turned his van after showing the neces- 

signals. The Tribunal below has 
rightly rejected this version of R.W. i. 
If really R.W. 1 had looked up to see 
whether any vehicle was approaching 
the place from south and there was no 
vehicle for a distance of about 100 yards, 
it was impossible for the Scooter coming 
into contact with the police van. The 
evidence of the c]gimant as P.W. 1, that 
he was driving the scooter only at a speed 
of 20 miles per hour has not been chal- 
Jlenged. If really when the police van 
was about to be turned, the scooter was 
100 yards away from the van on its 
south, at the speed in which it was driven, 
the scooter could not have reached the 
spot before ever the police van took its full 
‘U’ turn, went to the eastern part of the 
road and proceeded southwards. Though 
R.W. 1 as well as R.W. 2 would try to say 
that by the time the impact happened, 
the police van had a y turned south- 

, having taken the full ‘U’ turn, the 
report given by R.W. 1 after the accident 
(Exhibit P-35) makes it clear that the 
impact between the two vehicles was 
only when the van was half way through 
the ‘U’ turn. If the scooter was more 
than roo yards south of the van, by the 
time the van was half way in taking the 
‘U’ turn, the scooter could not have 
reached the spot and the impact between 
the two edicts could not have happened. 
The evidence of the claimant as P.W. 1 
is that only when the scooter was close 
to the place where the police van 
had been parked, thatthe vehicle was 
started and the driver of the van, without 
giving any signal, turned the van all of a 
sudden and therefore he (claimant) could 
not avoid a collision between the two 
vehicles, even though he tried to swerve 
and go to his right. The Tribunal below 
has believed the version of P.W. 1 in this 
respect and wé see no reason to differ 
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from that, Even assuming R.W. 1, the 
driver of the van, showed signal before 
he tried to take the ‘U’ turn, that by 
itself would not absolve him from the 
guilt of driving the vehicle rashly and 
negligently, unless he had made sure that 
no vehicle proceeding from south was 
approaching the place at that time. If 
the scooter was already nearing the place, 
the scooter driver would be helpless if 
the police van had been turned all of a 
sudden, even though the driver of the 
van might give the proper signal at the 
time of so turning. e driver of the 
motor vehicle which was originally 
stationary, owes a duty not only to give 
the proper signal before he tries to take 
a ‘U’ turn, but he should also see that 
there was no other vehicle which has 


already come very close to the place in. 


question, for the driver of a vehicle which 
has already come close to the place could 
not bring his vehicle to a stop all of a 
sudden. In other words, the driver of 
the vehicle, which had been originally 
stationary, should try to turn the vehicle 
only when the road is clear and there was 
no vehicle on the move for some dis- 

tance from the place. We are satisfied 
‘ that the impact between the two vehicles 
had occurred only because the police 
van had been turned all of a sudden 
after the scooter had come very close to 
it and the evidence of P.W. 1 that the 
police van driver did not even show any 
sign before turning, is also acceptable. 


4. The other question is about the quan- 
tum of compensation. After the amend- 
‘ment of the petition, the claim consisted 
of Rs, 15,000 for hospital and other char- 
ges, Rs. one lakh for loss of employment, 
permanent disability to drive a scooter, 
physical and mental discomfort and 
torture and Rs. 15,000 towards the cancel- 
lation of the claimant’s marriage as a 
result of the accident making up in‘all a 
sum of Rs. 1,30,000. is claim is un- 
doubtedly very much exaggerated. But 
at the same time, from the evidence on 
record, we are satisfied that the sum of 
Rs. 10,000 fixed by the Tribunal below as 
the total compensation payable to the 
claimant is too low and it calls for enhan- 
cement. 


5. The claimant was aged about 28 

on the date of accident. He 

is an employee in the company Heatly 
18 


13? 


and Gresham Limited, as a Junior- 
Engineer in charge of sales. He is not an 
Engineering “graduate but a diploma- 
holder. His basic pay on the date of 
accident was Rs, 188 per month and he 
was drawing a total sum of Rs. 490 per 
month which included Rs, 302 towards- 
dearness allowance. Admittedly he had 
received severe injuries on his left leg. 
There was compound fracture of both 
the bones of the left leg, the bones. 
having broken at more than five places. 
and he was an in-patient in the Madras. 
General Hospital for about 14$ months,. 
i.e.) from 1gth November, 1966 till’ 
February, 1968. For proper immobili-- 
sation of the injured limb, he had to be 
in plaster of Paris up to his neck for six 
months and thereafter the plaster was 
reduced from neck to hip. On 24th 
November, 1966, pin traction was done. 
Again, on 13th June, 1967, an operation 
was performed and a fragment of the 
fractured fibula to a length of 4 to 5- 
inches (left leg) was removed. Naturally, 
he had to be put under anaesthesia every’ 
time when the plaster was changed or 
operation was performed. In spite of all 
the treatment, the left leg has become 
shorter by 14 inches and the knee has. 
also become stiff. He has to walk with. 
the aid of a stick and certainly he cannot 
ride a scooter. Dr. Muthukumaraswamt 
(P.W. 2) was the Medical Officer who 
attended on the claimant and his evi- 
dence on the aboye aspects is not chal- 
lenged, 


6. Considering the nature of the inju- 
ries, what is the proper quantum of com- 
pensation payable to the claimant, is the 
question. ere cannot be much of dis- 
pute regarding the ial damages of 
Rs. 5,000 awarded by the Tribunal below. 
The claimant has given a statement of 
account as per Exhibit P-2 regarding the 
alleged expenditure that he incurred while 
he had been hospitalised. There he has. 
shown a total expenditure of over Rs. 
13,000. But the Tribunal below 1s. 
justified in disallowing several of the items 
mentioned therein and also in its obser- 
vation that the expenditure shown is 
exaggerated and extravagant. The 
actual hospital bills prar by the claimant 
come to Rs, 2,166-28. The claimant has 
stated that a sum of Rs. rro per month 
had been spent for attending on him 
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while he was in the hospital. There is 
no voucher for having paid Rs. 110 per 
month to any attendant. Even so, con- 
sidering the nature of the injury, it can- 
not be said that the claimant required 
no assistance during the period when he 
was an in-patient in the hospital. There- 
fore some amount has to be allowed as 
the charges for the assistant. We think a 
sum of Rs. 75 per month can be allowed 
for such charges. The claimant ought 
to have spent some money for extra 
nourishing food. Under these circum- 
stances, the sum of Rs. 4,000 fixed by the 
Tribunal below as the amount payable 
to the claimant towards special damages 
for expenses actually incurred is correct 
and we accept the same. There is also 
no dispute now that the claimant’s 
marriage had been fixed to take place 
on 26th February, 1967, and because of 
the accident, that marriage did not come 
off. Earlier to the accident, there had 
been betrothal ceremony and the Tribunal 
below has fixed the expenses incurred 
by the claimant at Rs. 1,000 and that 
amount has béen awarded as damages 
suffered by the claimant due to the acci- 
dent. This finding of the Tribunal below 
is not challenged by either party. 
Therefore we accept the finding of the 
Tribunal below that a total sum of 
Rs. 5,000 is payable to the claimant 
towards special damages. 


4. The dispute is only regarding general 
damages. As we said, the Tribunal 
below has awarded a consolidated sum of 
Rs. 5,000 for permanent disability, 
physical and mental discomfort and loss 
of promotion and we think this is too 
conservative an estimate. 
the nature of the injuries and the admit- 
ted fact that the claimant had to be an 
in-patient in the hospital for about 14} 
months, we think a sum of Rs. 3,000 can 
be awarded towards pain and suffering 
that the claimant underwent during that 
period. We are also of the view that the 
claimant should be awarded a sum of 
Rs. 7,000 towards loss of salary during 
the period when he was not able to attend 
his office (which is really special damages), 
and another sum of Rs. 10,000 should be 
awarded for loss of future promotional 
prospects. 


8. ‘It is riot seriously contended before 
us that a certain sum should be awarded 
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as compensation for pain and suffermg 
undergone by the claimant and surely 
a sum of Rs. 3,000 cannot be said to be 
excessive under this head considering 
the nature of the injuries and suffering 
which the claimant should have under- 
gone as a result of the injuries. 


9. But the question whether the claimant 
is entitled to any amount towards loss of 
salary is disputed. The contention on 
behalf of the respondent is that there was 
no loss of salary at all even though the 
claimant was not in a position to attend 
his office for the 144 months when he 
had been hospitalised and for some time 
more even after he was discharged, for 
the claimant’s employer never with- 
held his salary and throughout the period 
the employer had been paying his salary. 
The contention is that when the employer 
has paid the salary of the claimant in 
a of the latter having not gone to 

e office, the claimant has not suffered 
any loss. But from the evidence on 
record it is quite clear that the claimant 
was entitled to salary as a matter of right 
from his employer only for one month 
during the period when he did not attend 
office, that for the rest of the period he 
had no right to claim the salary from the 
employer and the payments made by the 
employer were only gratuitous, that the 
claimant has a moral obligation, though 
not a legal one, to refund that amount 
to the employer and that therefore the 
amount so paid by the employer gratui- 
tously cannot be taken into consideration 
in assessing the damages payable by the 
wrongdoer. The leave rules governing 
the employees of the company in question 
(Heatly and Gresham Ltd.) have now been 
filed in the case and we also allowed 
certain other records consisting of the 
correspondence between the Madras 
Office of the company and its head office 
at Calcutta to be filed and also examined 
one Mr. Niranjan, the Manager of the 
Madras office of the company, as an 
additional witness. It is clear from the 
evidence now on record that the Madras 
office had been paying the monthly 
salary to the claimant, even though he 
was in hospital and not attending office, 
only on compassionate grounds, Accord- 
ing to the leave rules, an employee of 
the company is entitled only to 30 days 
in a year as sick leave. Therefore, only 
for one month the claimant could be 
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granted sick léave with pay. For the 
period beyond the limit of g0 days, the 
claimant was not entitled to salary. 
However, the Madras office had been 
paying his s gratuitously and the 
correspondence shows that the head office 
of the company at Calcutta had asked 
for explanation as to how salary was being 

aid to the claimant while he was in the 

ospital. Ultimately, by their letter 
dated 1st February, 1968, the head office 
at Calcutta stated that the salary for 
January, 1968 and thereafter should not be 
paid to the claimant and in fact it had not 
been paid. Only up to the end of 
December, 1967 the salary was being 
paid. When the payment so made was 
only gratuitous and not as a matter of 
right to the claimant, the question is 
whether the wrongdoer can take advan- 


tage of such poea We are of the 
opinion that he cannot do so. 
ro. In Lifen v. Watson1, a domestic 


woman servant, who had been receiving 
from her employer a wage of £ 1a week 
plus free boarding and lodging, was injur- 
ed in an accident and while she was 
under treatment she was living with her 
father to whom she made no payment 
for boarding and lodging. In an action 
by her against the wrongdoer, whose 
negligence caused the accident the Court 
of Appeal in England held that the injured 
‘was entitled to recover damages not only 
in respect of her loss of wages but. also 
in respect of the loss of free boarding and 
lodging which her employer had been 
providing her. It was pointed out that 
the fact that during the period when the 
employer was not giving her free boarding 
and lodging, she had received such free 
boarding and lodging from her father 
is no da to disallow the claim for 
loss of free boarding and lodging. 
Slesser, L. J. observed that ifthe claimant’s 
father has provided her with board and 
lodging in his home, that is no reason 
why she should not be heard to say that 
her loss of the board and Iodging previously 
P by her employer was as much a 
loss to her as if she had lost the åctual sum 
in money, for.a wrongdoer must recom- 
pense a plaintiff for all the damages 
which naturally flow from the wrong- 
doing. , a 


~ 








1, (1940) 1 KB, 556: 
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rr. Dennis v. London Passenger Transport 
Board}, is a case where a person who was 
se ee in an accident, which was a result 
of wrongful act on the part of the defen- 
dant, during the period when he was out 
of employment had received certain 
amount from the Minister of Pensions and 
certain amount from his employers them- 
selves and all the amounts so received 
equalled his wages which he would have 
earned if he had goue to work. But 
the Court of Appeal held that the amount 
so received by the injured should not be 
taken into consideration is awarding the 
special damages payable by th: wrong- 
do'r. Denning, J., observ d that a wrong- 
dorr is not to bu allowed to 1educe dama- 
ges by the fact that othr p rsons have 
mad” up to the plaintiff his wages and that 
in point of Jaw the plaintiff should have 
his wages paid by the wrongdoer as he 
has lost the same. It is also cbhserved 
that plaintiff was under a moral obligation 
to refund the amounts to the Minister of 
Pensions and the plaintiffs’ employer, 
viz., the London County Council, on 
his getting damages from the wrongdoer 
to recompense him towards loss of wages. 
In Mayne and McGregor on Damages 
(twelfth edition), page 663, paragraph 
773, the above cases are referred to and it 
is stated that evenif there had been no 
expectation of repayment on the part of 
the benefactors, it would seem that 
rinciple demands that there should still 
no reduction in the damages, as 
recompense to employers should depend 
only on the conscience of the plaintiff. 
Therefore even if there was no moral 
obligation on the part of the injured 
to refund the amounts to the persons who 
had paid him and even if there was no 
chance of the ‘injured so repaying, th 
wrongdoer cannot be heard to say 
there was no loss of wages and that there 
fore he would not recompense the injured. 
Thus it would be clear that in casea where 
the injured receives payment or othcr 
benefit gratuitously which might equal 
his wages, such -p2yments are not to be 
taken into consideration in assessing the 
liability of the wrongdoer to recompense 
the injured regarding loss of wages. 


12. There is another line of cases which 
say -that even if the payments received 
by the injured were not gratuitous and 








I, (1948) t AN E.R. 779. 


A 
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that the injured hada right to receive 
the payment, still those payments are 
not to be taken into account in assessing 
damages payable by the wrongdoer if 
such payments are due not as wages or 
salary but such as disability pension, etc. 
In Payne v. Railway Executive’, a sailor 
serving in the Royal Navy was injured 
while travelling in a railway train and 
he became an invalid and therefore 
received a disability pension from his 
employers. Such pension was payable to 
him under an order in Council which 
corresponded to the relevant Royal 
warrant. The Court held that in assess- 
ing the damages payable by the wrong- 
doer, the plaintiff’s disability pension 
could not be taken into consideration in 
reduction of damages since the plaintiff 
became entitled to the pension by reason 
of his naval service, it being one of the 
benefits such service affords. It was 
again pointed out that just as a wrongdoer 
cannot appropriate to himself insurance 
monies (i benefit of premiums paid by 
the injured party to cover accident risks), 
so he cannot appropriate benefits arising 
from the service of the injured ei bare 
similarly entitled him to those ben 
Judd v. Hammersmith, ete., Hospitals? 
applied the principle stated in the above 
case. In Perry v. Cleaver®, the House of 
Lords also held that disablement pension 
paid to the injured should not be deducted 
from the damages payable by the wrong- 
doer as such pension was in the nature of 
deferred wages payable under a contract 
of employment for past service. 
However, in Browning, v. War Offices, 
e Court of Appeal held that the vete- 
ran’s benefit received by the injured in 
that case, who was a person in the 
United States Air Force in England, 
should be taken into account in assessing 
the damages to which the plaintiff 
was entitled in respect of financial loss. 
In this case, Payne v. Railway Executive}, 
has not been followed. decision 
appears to go contra to the decision of the 
House of Lords in Perry v. Cleaver. 


14. Anyway, in the present case, we 
are not concerned with the question 





I, 9{1952) 1 rie an Lo one: gto. 


2. 
3. 1060) A.C. AGS. 363. 
4. (1962) g AIE.R. 1089. 
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whether payments like disability pension 
or veteran’s benefit, etc., to which the 
injured is entitled as a matter of right, 
should be taken into consideration 
in assessing the damages payable by the 
wrongdoer. As we said earlier, thej 
payments received by the claimant in this 
case, except for a period of 30 days after 
the accident, were only gratuitous pay- 
ments made on compassionate grounds. 
The law is quite clear that such gratuitous 
payment should not be taken mto consi 

deration in assessing the damages payabl 

by the wrongdoer. | 


15. In Samaraj Ou Mills and Fertilisers and 
others v. D. Kothandaraman', Ramaprasada 
Rao, J. held that the expenses of treat- 
ment of the injured which had been 
reimbursed by his employer as per the 
service rules cannot be recovered as part 
of damages from the wrongdoer. That 
again Is a case where the injured was 
entitled to get a reimbursement of the 
medical expenses from his employer under 
the service rules. The payment by the 
employer was not gratuitous. Therefore 
this decision would not have any appli- 
cation to the present case. Gwalior and 
Northern India Transport Company Ltd. vw. 
Dinkar Joshi?, is a case where the injured 
got free treatment for his injuries through 
his Doctor-friends. At page 220, the 
Madhya Bharat High Court points out 
that the fact that the Doctors who treated 
the plaintiff on account of their friend- 
ship with him or for some other reason 
did not claim any fees from him, is a 
matter which is completely collateral to 
damage and if the plaintiff got free 
medical benefit, the wrongdoer cannot 
appropriate such benefit. 


16. We hold that in the present case, 
the amounts paid by the claimant’s 
employer gratuitously should not 

en into account in assessing 
damages. It is admitted that a sum 
of Rs. 7,000 has been so paid gratuitous 
by the company Heatly and Gresham, 
Ltd. That amount cannot be deducted 
from compensation payable towards loss 
of salary. Therefore we hold that the 
claimant is entitled to a sum of Rs, 7,000 
towards loss of salary. 





a. ALR. 1958 Mach, Bharat 214 
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17. The only remaining question is 
whether: the claimant has lost promo- 
tional benefit and if so, to what extent. 
As che evidence regarding this aspect was 
not quite satisfactory, we allowed addi- 
tional evidence eing recorded before us 
and as already mentioned, Mr. Niranjan, 
the Manager of the Madras Office 
of Heatly and Gresham Ltd., has been 
examined before us. But even his evi- 
dence is not very helpful. When the 
learned Counsel for the claimant exami- 
ned the witness, he no doubt stated that 
prior to the accident there was a pro- 
posal to promote the claimant to a senior 
post carrying very high salary and that 
because of the accident, that proposal 
had been dropped. But from the answers 
he gave in cross-examination by the 
Additional Government Pleader for the 
respondent, it is quite clear that what he 
said earlier is only bearsay and that he 
does not know anything personally 
about the alleged proposal to promote the 
claimant to a senior post. Admittedly 
there has been no break of service for the 
claimant. After hospitalisation , and 
recoupment, the claimant has been allow- 
ed to work in the same post which he 
originally occupied. The staff service 
record, which is one of the additional 
documents filed before us shows that till 
1970, the caimant had been receiving 
only the same salary which he had been 
receiving prior to the accident. As we said, 
the basic salary on the date of accident 
was. Rs. 188. Hehad been receiving 
the same saliry till September,1970 though 
the dearness allowance had been 
increased from Rs. 295 to Rs. 317 by that 
time. In October, 1970, the company 
has given him an increment and he drew 
in all a sum of Rs. 655. In October, 
1971, this amount was raised to Rs. 755 
and in October,1972, the total emoluments 
came to be increased to Rs. 855 per 
month. It is clear from the evidence that 
the employer-company is not expected to 
give increments every year. It is all 
in the discretion of the employer. It is 
not possible to say that the claimant 
had not got increment after the accident 
and up to September, 1970, only because 
he had been injured. From the evidence 
of Mr. Niranjan, it is clear that the claim- 
ant is holding the same post which he 
held prior to the accident. 
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18, Though there is no evidence to show 
thet but for the accident the claiman 


- would have been promoted to a higher 


post, it is not unreasonable to hold tha 
the claimant has, as a matter of fact, los 
promotional prospects to a certain extent. 
The employer-company is dealing in 
sophisticated machinery. The claimant, 
as a Junior Engineer-cum-salesman, is 
expected to move around, meet people, 
discuss with them and push the good 
of his employer. As the claimant has bee 
permanently disabled due to the shor- 
tening of his left leg and he is not in a 
position to ride a scooter, he cannot be‘: 
expected to go out freely for canvassing 
orders. In this nd, naturall 
the promotional prospects of the claimant 
are affected As a matter of fact, the 
Tribunal below has stated that it cannot 
be disputed that the claimant lost his 
chances of getting promoted to a higher 
post due to the permanent disability 
he suffered. Under these circumstances, 
we think it is not unreasonable to F 
that the cleimant has lost about Rs. 50 
mouth on an average for the rest of his 
service. As lump sum payment towards 
such loss is being made, we consider 
that a sum of Rs, 10,000 on this ground 
would be a just and proper estimate of 
the loss suffered by thc claimant. That 
means, the claimant is entitled to a total 
sum of Rs. 20,000 apart from the sum 
of Rs. 5,000 awarded towards hospital 
charges, etc. and other expenditure 
incurred by the claimant. 


19. In the result, C.M.A. No. 332 of 
1971 is partly allowed and the award 
is modified in that the respondent shall 
pay the claimant a total sum of Rs.25,000 
as compensation, which amount shall 
be paid within one month from this 
date. C.M.A. No. 456 of 1971 is dis- 
missed. There would be no order as 
to costs in C.M.A. No. 456 of 1971. 
The injured to get proportionate costs in 
C.M.A. No. 332 of 1971. 


P.S.P. —— -C.M.A. No. 
332 of 1971 partly allowed 
and C'.M.A. No. 456 of 1971 


dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present.—P. R. Gokulakrisknan, 7. 


K. Ramalingam and others 
.. Petitioners” 


V. 


K. N. Krishna Reddi and another 
Respondents. 


Civil Procedure Code (V of 1908), Order 21, 
rules 35 and 95—Suit for declaration and posses- 
ston——Decree—Execution — Del very athakshi 
— Whether actual possession g'ven—Dispute— 
Grant of interim stay pending second appeal on 
allegation of continuance in possession by 
judgment-debtor—Petition for  revocation— 
Masntainability—Report from trial Court as 
to person tn actual possession, if can be called 
Jor—Efest of finding. 


Where delivery of possession in execution 
of a. decree was alleged to be only a 
pa delivery and not actual physical 
Halivery, it cannot be said that the decree 
has been executed in full until the Court 
satisfies itself that there has been a real 
actual physical delivery in execution. 
[Para. 10.] 


Once it is found that no actual possession 
has been given in accordance with an 
order passed under Order a1, rule 35 
Civil Procedure Codec, there cannot 
be finality in the execution proceedings 
and as such a subsequent application 
is maintainable for the execution of the 
decree. [Para. 11]. 


Calling for a report from the trial Court, 
when especially there is a delivery athakshi 
is not warranted in every case where the 
judgment-debtor-petitioner claims to be 
in actual possession and alleges that the 
execution delivery was only a paper deli- 
very. But in appropriate cases where the 
party seems to be in possession through- 
out and has also obtained interim stay and 
the time-lag between the alleged delivery 
and the grant of stay is short and the 
Court feels that an enquiry is necessary 
to find out who is in actual Possession, 
the Court is not barred from calling for 
a report from the trial Court in the 
interests of justice. [Para, 7]. 





* G.M.P. Nos. 3428 and 4849 of 197g in S.A, 
No. 295 of 1973. 18th July, 1973. 
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Where the very question whether posses- 
sion was actually handed over in the 
execution taken out is agitated later, any 
conclusion subsequent to the calling for 
of the report from the trial Court will 
be binding upon the parties and if the 
finding is that no actual physical posses- 
sion was given, there is no bar for a 
subsequent execution petition. 


[Paras. 13 and 17.} 
Cases referred to: 


Gopal Das v. Than Singh, (1882) I.L.R- 
4 All. 184; Thandavaroya Mudali v. 
Subramania Gurukkal, A.T.R. 1916 Mad. 
930 (1) : 29 M.L.J. 504 : 32 I.C. 44; 
Chokkalinga v. Gopalathathachariar, A.I.R, 
1917 Mad. 202; Theevana Pillai and 
another v. Kulla Pillai etc., (1910) 7 M.L.T. 
107;  Venkatalakshmt v. Sadasiva Aiyar, 
A.LR. 1924 Mad. 200; Kunhamu v. 
Mammu Beary, (1962) K.L.T. 764; Skew 
Bux Mohata v. Bengal Breweries Lid A.I.R. 
1961 S.G. 1397 : (1961) 1 S.C.J. 322: 
(1961) 1 S.C.R. 680; Maharaja Jagadish 
Nath Rey v. Nafar Chandra Parmantk, 
(1932) 36 C.W.N. 12; Radhalal v. 
Chabilchand, A.I.R. 1955 Nag. 79; Feimal 
Singh v. Rakha Singh, A.I.R. 1957 Punj. 
17; Kamaganesan v. Rajah Ayyar, A.I.R. 
1964 Mad. 53:(1963) 2 M.L.]. 162: 
I.L.R. (1963) Mad.g11; Manikayala Rao vw. 
Narasimhaswami, A..R. 1966 S.C. 470: 
(1966) 1 S.C.R. 628; G. Das vy. Fatik 
Chandra, A.I.R. 1957 Assam 123. 


C.M P. No. 3:28 of 1973: 


Petition praying that in the circumstances 
stated therein and in the affidavit filed 
therewith the High Court will be pleased 
to stay the execution of the decree in 
O.S. No. 370 of 1968 on the file of the 
Court of the District Munsif, Sholinghur, 
as reversed by the decree dated arst 
October, 1972, in A.S. No. 358 f 1971 on 
the file of the Court of the Subordinate 
Judge, Vellore, pending S.A. No. 295 of 
1973 preferred to the High Court against 
the decree cf the Court of the Principal 
Subordinate Judge, Vellore dated aust 
October, 1972 and passed in A.S. No. 
358 of 1971 (in O.S. No. 370 of 1968, 
D. M. C., Shkolinghur). 


C. M. P. No. 4849 of 1973: 


Petition presented to the High Court to 
vacate the interim stay granted by the 


1) RAMALINGAM v. KRISHNA REDDI (Gokulakrishnan, F.) 


order of the High Court, dated 27th 
March, 1973, and made in C.M.P. 


No. 3428 of 1973. 
N. Vanchinathan, for Petitioners. 
Nainar Sundaram, for Respondents. 


The Court made the following 


OrveR.—Defendants 2 to 4 are the 
appellants in the second appeal. The 
first respondent therein filed O.S. No. 
370 of 1968, on the fileofthe Court of 
the District Munsi. of- Sholinghur for 
declaration of his title to the suit property 
and for possession alleging that he pur- 
chased the property from the appellant’s 
father on 5th September, 1967. The 
appellant’s father is dead. e appel- 
lants resisted the suit contending inter 
alia that the sale deed has not been 
executed by them and that the said deed 
is vitiated by fraud and misrepresenta- 
tion. The trial Court dismissed the suit. 
On appeal, the lower appellate Court 
decreed the suit. Aggrieved by the said 
decision of the 1 wer appellate Court, 
defendants 2 to 4 have come up in second 
appeal. 


g. Along with the second appeal, the 
appellants filed C.M.P. No. 3428 of 
1973 for grant of interim stay alleging that 
they are in possession of the suit preperty 
a that in order to protect their posses- 
sion stay of the operation of the decree of 
the lower appellate Court has to be 
granted. This Court granted interim 
stay on 27th March, 1973, while admit- 
ting the second appeal. 


g. The respondent in the second appeal 
filed C.M.P. No. 4849 of 1973 for vacating 
the interim stay on the ground that he 
has taken possession of the property as 
early as on 13th March, 1973 in E.P. 
No. 150 of 1973 pursuant to the decree of 
the lower appellate Court and that there 
was nothing to be stayed. In reply to 
this allegation, the appellants have filed 
an affidavit stating that there is no actual 
physical delivery of the suit preperty, 
that the appellants.only are in possession 
of the property and that the executing 
Court has not recorded the ‘delivery’ as 


yet. 
4. Thiru Vanchinathan, the learned 


Counsel ap for, the appellants 
(petitioners in the stay petition) submit- 
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ted that a report may be called for from 
the trial Court as to who is in actual posses- 
sion of the suit property. He also sub- 
mitted that his clients are in possession 
continuously and that so far they have 
not been dispossessed from the suit 
property. 

5. Thiru Nainar Sundaram, the learned 
Counsel appearing for the respondent res- 
pondent in the stay petition) relied upon 
the delivery athakshi and stated that much 
earlier to the order of stay granted by this 
Court delivery had been effected through 
Court to his client. He also submitted 
that once the decree has been executed, 
this Court cannot put the appellants back 
in possession and that that may cause 
prejudice and loss to the respondent 
inasmuch as he cannot once over execute 
the decree which has been already execu- 
ted in full. 


6. Taking into consideration the repre- 
sentation made by the appellants and alse. 
the fact that they were, and also con- 
tinue to be, in possession as alleged by 
them, throughout, I am inclined to call 
for a report from the trial Court as to- 
who is in actual possession of the suit 
property. Meanwhile I also like to 
maintain the status quo as on date. 


4. Calling for a report from the trial 
Court, when especially there is a deli 
very athakshi is not warranted in | 
case where the stay petitioners alle 
that they are in actual possession and tha 
the delivery is only a paper delivery. 
But, in appropriate cases, where th 
party seems to be in possession through-), 
out and has also obtained an interim sta 
from Court, and the time-lag be 
the all delivery and the grant o 
stay is short, and the Court, on relevant 
facts, feels that an enquiry is n 

to find out as to who is in actual 

sion, I do not think the Court is 

to have a report from the trial Court 1 
the interests of justice. 












8. Nevertheless, it is necessary to 
mine the submission made by Thiru 
Nainar. Sundaram appearing for the. 
respondent to the effect that- such an 
enquiry will bar any subsequent execution 
petition that. might be filed by the res- 
pondent. | ° 


9. Order 21, rule 
Procedure Code, deals 


P livery 


Civil 
ry of 
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property in occupation of the judgment- 
debtor. It contemplates actual physical 
delivery after removing any person who 
-refuses to vacate the same. 


10. Thiru Nainar Sundaram first cited 
the decision in Gopal Das v. Than Singh?. 
That was a case in which the plaintiff- 
appellant got possession of the property 
-as per law; subsequent to that possession, 
the defendant entered into possession 
and cultivated the lands, and the 
subsequent execution petition by the 
plaintif, who originally filed the suit for 
‘possession, was rejected on the ground 
that the order of execution was complete 
as early as 7th March, 18;7. Thus, it was 
a clear case wherein possession had been 
‘handed over legally and actually and 
subsequent to that possession the defen- 
dants had taken possession of the pro- 
perty. In such circumstances, there is 
no difficulty in upholding the principle 
that no second execution will be after 
the satisfaction of the decree entered 
«completely in the prior execution petition, 
In such cases, a suit alone will lie. Cor- 
rectly the Bench of the Allahabad High 
Court has decided so; and I do not think 
that the said facts are present in the 
present case. Here, the contention of 
the appellants is that the decree has 
not been executed and that the alleged 
delivery of possession by way of execu- 
ition is only a paper delivery, and not 
jactual physical delivery. In such a 
case, it cannot be said that the decree 
been executed in full until the Court 
. \satisfies itself that there has been a real 
ctual physical delivery in execution of the 
ecree as claimed by the decree-holder. 


1r. The decisions cited by Thiru Nainar 
Sundaram, such as T; a Mudali v. 
Subramanta Gurukkal®, and Chokkalinga v. 
Gopalathathacharsar®, clearly hold that a 
decree-holder is not entitled to file a 
second execution petition for possession 
under Order 21, rule 35, Civil Procedure 
Code, after he has been put in possession 
in accordance with an order p in 
an application under the same Order and 
Rule. These decisions also follow Gopal 
Das v. Than Singk!,. It is clear from 
above decisions that once it is found 

1,” (1882) LL.R. 4 All. 184, 

2, 29 M,L.J. 504 : 32 IG. 44: ALR, 1916 
Mad. 930 (1). : 

g. ALR. 1917 Mad, 202, 
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that there is no actual possessi 
given in accordance with an ord 
passed on an application under 
Order 21, rule 35, Civil Procedu 
Code, there cannot be any finality in the 
execution proceedings and as such a 
subsequent application is maintainable for 
execution of the decree. Ea 


uz. The decision reported in Theevana 
Pillai and another v. Kulla Pillai ete.!, 
ig a case where the plaintiff got a decree 
for possession and took possession in 
execution. Subsequently the defen- 
dants took possession but without apply- 
ing for execution. On second appeal, 
the original decree was confirmed. The 
question was whether the plaintiff was 
entitled to execute the final decree to 
get possession of the land. The Court 
held— 


“If the defendants had taken possession 
by process of execution there can be no 
doubt that the plaintiff could have got 
possession in execution under the pro- 
visions of section 583, Civil ure 
Code. We do not ink the plaintiffs 
should be put in a worse position, 
because the defendants took possession 
without the intervention of the Gourt 
and in defiance of an order of the Court 
staying execution’. > 


On the above observations, the second 
execution petition was found to be in 
order. 


1g. In Venkatalakshmi v. Sadasiva Aiyar*® 
a Bench of this Court held— 


“Eyen where the decree-holder has got 
possession in execution of the original 
decree if subsequently he was wrongly 
dispossessed before the final decree 
of the Appellate Court restored the 
original decree of the District Munsitf 
he would be entitled to apply for deli- 
very of possession a second time”. 


In Kunhamuv. Mammu Beary*, it has been 
specifically observed by Raman Nayar, J. 
that— 


“The question whether in cases where 
the delivery is only symbolical or has 
proved ineffective, a second order for 
delivery will lie does not arise in this 


- 
` 
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case, the delivery made being admit- 
tedly actual and effective, and it is not 
necessary to notice the conflict of 
authority on this point”. 


In the present case, the main question is 
whether actual delivery has been effected 
or not. Hence I do not think that the 
decision in the said case can be quoted 
as authority applicable to the present 
case. Apart from that, the learned 
Judge has also observed thus: 


“Unless the appellate Court has 
expressly taken cognizance of a subse- 
quent event and given relief in respect 
of it, its decree can, after all, relate 
only to a cause of action in existence 
at the time of the institution of the 
suit. It is not the case that in this 
particular case the appellate Court 
took note of the subsequent disposses- 
sion and granted relief in respect of 
of it, and hence its decree can relate 
only to the dispossession before the 
the suit in respect of which the decree 
had already been executed”, 


As far as the present case is concerned, 
the very question whether possession has 
been actually handed over in the execution 
petition as alleged, is being agitated now. 
As such, any conclusion made subsequent 
‘o the calling for of the report from the 
trial Court will be binding upon the 
parties and in case it is found that actual 
possession has not been given in the said 
execution petition, there is no question 
of any bar for a subsequent execution peti- 
tion, which, in my opinion, cannot be 
termed as a ‘second’ execution petition 


14. Thiru Nainar Sundaram, the learned 
Counsel appearing for the respondent 
cited Skew Bux Mohata v. Bengal Breweries 
Ltd:1, wherein the Supreme Court has 
observed as follows:— 


“It is true that the Nazir’s return 
showed that defendant No. 4 had not 
been bodily removed. But the same 
return also shows that it-had not been 
so removed because of a certain arrange- 
ment arrived at between ‘it and the 
decree-holders and as the decree- 
holders had not required the removal 
of defendant No. 4 from the premises. 
Now under Order a1, rule 35, a person 


1, (1961) 1 S.C.J. 322 : (1961) 1 S.A.R. 680: 
ALR. 1961 S.C. 137. 
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in possession and bound by the decree 
has to be removed only if neces- 
sary, that is to say, if necessary to 
give the decree-holder the ‘possession 
he is entitled to and asks for. It would 
not be necessary to remove the person 
in possession if the decree-holder does 
not want such removal. Itis open to 
the decree-holder to accept delivery of 
possession under that rule without actu.l 
removal of the person in possession. 
If he does that, then be cannot later 
say that he has not been given that 
possession to which he was entitled 
under the law. This is what happencd 
in this case. The decree-holders in 
the present case, of their own accepted 
delivery of possession with defendant 
No. 4 yemaining on the premises with. 
their permission. granted a 
receipt acknowledging full delivery of 
possession. They permitted the execu- 
tion case to be dismissed on 8th 
September, 1949, on the basis that full 
possession had been delivered to them 
by defendant No. 4. The fact that 
they put their guards on the premises 
as mentioned in the Nazir’s return 
would also show that they had obtained 
full possession. It was open to the 
decree-holders to accept such posses- 
sion. Having once done so, they are 
bound to the position that the decree 
has been fully executed, from which 
it follows, that it cannot be executed 
any more. In the case of Maharaja 
Jagadish Nath Roy v. Nafar Chandra 
Parmantk*, an exactly similar thing had 
happened and it was held that the 
decree was not capable of further 
execution, It was nee said at page 
15: 

* The case, therefore, seems to me to be 
one of those cases in which a decree- 
holder having armed himself with a 
decree for khas possession executes 
that decree in the first instance by 
obtaining symbolical possession only 
with some ulterior object of his own, 
and thereafter subsequently and as 
a second instalment asks for khas possess- 
sion. The question .is whether such 
a course is permissible under the law. 
I am of opinion that it is not.’ 

We entirely agree with the view that 
was there expressed”. DN 
I, (1932) 36 C.W.N; r2,- -a 
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15. From the above stated Supreme 
Court decision it is clear that if the 
decree-holder is satisfied with alleged 
delivery of possession, whether physical 
or symbolical, he cannot on a subse- 
quent date ask for actual possession 
by filing a second execution petition; 
subsequent execution petition can be 
entertained only in cases where there was 
no legal, complete or effective delivery 
of possession on the earlier occasion. 


16. To the same effect are the decisions 
in Radhalal v. Ghabilchand1, Faimal Singh v. 
Rakha Singh*, Ramaganesan v. Rajak 
Ayyar?, and Mantkyala Rao v. Narasimha- 
swamit, In G. Das v. Fatik Chandra®, it 
has been held that if the fact was that 
actual delivery of possession was not 
obtained by the decree-holder in the 
previous execution case there was no 
tustification for holding that the decree- 
older would be deprived of his right to 
come before the executing Court and pray 
for a fresh delivery of possession when 
there was no other bar to his right of 
executing the decree. 


17. Thus it is clear from the aforesaid 
decision that whatever may be the con- 
flict between some decisions regarding 
filing an execution petition for a second 
time after the decree for possession has 
been satisfied, one thing is certain that 
if on the previous occasion there was no 
legal, complete or effective delivery, a 
second execution petition was not a bar. 
As far as the present case is concerned, 
. the judgment-debtors D een them- 

selves accept the fact that there was no 
actual physical delivery given to the 
decree-holder. They have come forward 
with a specific case that the alleged hand- 
ing over of actual possession is not true 
and that as a matter of fact they are 
in possession of the property. The only 
persons who could object to a second 
execution petition if filed, on the basis 
that the decree has already been satis- 
fied, themselves state that there was no 
egal, complete or effective delivery of 
the . In these circumstances 
there is absolutely no substance in the 
argument that a subsequent execution 
gd; seta A ae ee 


1, ALR. 1955 Nag. 79. 
2, AJI.R. 1957 Punj. 17. 
g. (1963) 2 MLJ. 162: LLR. (1963) 


Mad, 911: AIR. 1964 Mad, 53. 
4. (1960) 1 S.C.R. 628 : ALR. 19668.C, 470. 
5. JR. 1957 Assam 129. . 
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tition will be objected to as a bar as 
if it will be a second execution petition 
filed after the decree has been satisfied. 


18. As regards the handing over of actual 
possession the facts of the case make it 
necessary to call for a finding from the 
trial Court as to who exactly is in actual 
possession of the property as on date. 
In the interests of justice and also to 
safeguard the possession of that party who 
is in actual possession as on date it is 
necessary to get a finding from the trial 
Court as regards the possession. 


1g. In these circumstances observing 
that the status quo as on date be main- 
tained, I direct that the trial Court will 
submit a finding as to who is in actual 
pae n of the property within a month 

om this date. The office is directed to 
send necessary papers to the trial Court 
for recording a finding. 


P.S.P. Finding called for. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—G. Ramanujan, J. 
A Dhoddiah Chettiar 
U. 


Madukkarai (Niligiris) Estates Tea 

Factory by its Managing Partner, 

T. K. Joghee Gowder and another 
.. Respondents. 


(A) Evidence Act (I of 1872), sections 91, 92 
and g9—Document of sale reciting certain con- 
sideration—Real consideration alleged to be larger 
— Whether third party can invoke the principle 
of section g2—Impact of section 99. 





Appellant™ 


The principle of section 92, Evidence Act, 
cannot be applied to cases where the 
dispute is between a party to a document 
and a third party. .This position is made 
clear by section 99 of the Act which per- 
mits a third: party to.lead evidence not 
only to vary but also to contradict or 
subtract from the terms of a document. 


[Paras. 5, and 7.4 


(B) Stamp Act (II of 1899), sections 27 and 
64—Recital of consideration in document 
. - p'o - . - 
* §.A, No. 1398 of 1970. 
oe en agrd November, 1972. 
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1) 


alleged to be under-statement of value—E ffect— 
Parol evidence to prove larger consideration 
not precluded.. 

Even if the parties to a document of sale 
understate the value of the property and 
pay a lesser stamp duty the instrument 
does not become void or inadmissible in 
evidence for that reason. Oral evidence 
to prove larger consideration is not preclu- 
ded. Only, the parties to the document 
may be liable for punishment under sec- 
tion 64 of the Stamp Act for attempting 
to defraud the revenue. [Para. 9.] 
(C) Contract Act (IX of 1872), section 23— 
Applicability. 

Permiting parol evidence to show a larger 
consideration than that recited in a 
sale deed would not render the sale invalid 
for it recites a valid consideration though 
not the real consideration. Section ‘23, 
Contract Act will not stand in'the way of 
the real consideration being established. 


[Para. 9.] 
Cases referred to :— 
Motilal Singh v. Mt. Fulia, A.I.R. 1958 
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A.I.R. 1950 Mad. 798 ; Scott v. Brown 
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Brown Dosring Wo Nab & Co.,(1892) 2 E.R. 
724; Bhushayya v. Chinnappareddi, (1959) 
rt An.W.R. 550: ALR. 1960 A.P. 
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2 An.W.R. 455: A.LR. 1964 A.P, 
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Khatoon Bi, (1968) IM.L.J. 291: 29 L.W. 
42 : AIR. 1966 Mad. 435; Kirloskar 
Bros. Ltd. v. Commissioner of Income-tax, 
Bombay, A.I.R. 1952 Bom. g06; Felix 
Hadley & Co. v. Hadley, (1898) 2 Ch. 680. 


vV. 


TEA FACTORY (Ramanujam, J.) 147 


Appeal against the Decree of the Court of 
the District Judge, Coimbatore (West) in 
Appeal Suit No. 287 of 1966 preferred. 
against the decree of the Court of the 
Subordinate Judge of Nilgiris at Ootacae 
mund in Original Suit No. 168 of 1964. 


T. R. Ramachandran and T. R. Rajagopalan, 
for Appellant. 


Aiyar and Dolia, for Respondents. 


The Court delivered the following 


UDGMENT.—The plaintiff is the appellant. 

e filed a suit for recovery of a sum of 
Rs. 5,000 due under a dishonoured 
cheque Exhibit A-1 dated roth October, 
1961 issued in his favour by the second 
defendant as the managing partner of 
the first defendant firm. It is alleged 
by the plaintiff that 12-64 acres of tea 
garden belonging to him were conveyed? 
to one T. K. Mani the nominee of the 
second defendant by a sale deed dated 
7th July, 1961 for Rs. 15,000 that the 
second defendant paid Rs. 10,000 in 
cash and issued a post-dated cheque for 
Rs. 5,000 in the name of the plaintiff and’ 
that when the cheque was presented for 
payment to the State Bank of India, 
Coonoor on 11th October, 1961 it returned 
it with an endorsement “payment stopped.’ 
by the drawer”. The defendants admit- 
ted the issue of a cheque for Rs. 5,000 
in favour of the plaintiff but contended. 
that it is not supported by consideration. 
Their case was hat the second defendant’ 
was Proposing to purchase certain pro- 
perties from the plaintiff’s friend, one 
T. K. Mani who had nominally conveyed. 
them to various persons in ‘uly, 1961, 
that pending finalisation of the transac- 
tion between the second defendant and 
the said T. K. Mani a post-dated cheque 
was issued in the name of tbe palintiff 
in the first week of July, 1961 and that 
Payment for the cheque was stopped 
because the said Mani did not complete: 
the transaction as agreed by the first 
week of October, 1961. 


2. The trial Court went into the ques- 
tion as to whether the cheque was issued 
towards part-payment of the consi- 
deration for the sale under Exhibit A-g 
as alleged by the plaintiff or whether it 
was given as a security for performartce- 
of certain obligations undertaken by the’ 
said T. K. Mani as alleged by the defen- 
dants. After considering the evidence 
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on record, both oral and documentary, 
it came to the conclusion that the cheque 
‘Exhibit A-1 was given by the second 
defendant for the sale of the plaintiff's 
properties to T. K. Mani and that 
therefore, it was fully supported by consi- 
deration. In that view it decreed the 
iplaintiff’s suit as prayed for. 


‘g. On appeal, the lower appellate Court, 
however, took a different view. It held 
that the cheque Exhibit A-1 was not sup- 
-ported by consideration but that it was 
issued as security for the due performance 
of the terms of the agreement entered 
into between the second defendant and 
the said T. K. Mani regarding the sale of 
‘certain properties. The lower appellate 
‘Court has taken the view that the cheque 
was not issued towards part of the consi- 
qderation for the sale in Exhibit A-3 from 
the mere fact that the sale deed refers 
only to a consideration of Rs. 4,500 and 
‘that it is inconsistent with the plaintiff’s 
.case that the actual sale consideration was 
Rs. 15,000. It felt that it is not open to 
the plaintiff to contend that the sale 
consideration for sale under Exhibit 
A-3 was Rs. 15,000 in view of the specific 


recital in the document that the sale: 


consideration was Rs. 4,500. It has 
relied on the decision in Motilal Singh v. 
Mt. Fulia!, for holding that no oral 
evidence can be adduced rding the 
consideration for a sale which is at vari- 
ence with the recitals in the sale deed, and 
that in view of the said legal bar the 
plaintiff cannot contend that the con- 
sideration for the transaction under 
Exhibit A-3 was really Rs. 15,000 and 
not Rs. 4,500. It is mainly on this basis 
the lower appellate Court bas held that 
the cheque Exhibit A-r is not supported 
‘by consideration. On this part of the 
ase the question to be considered is 
whether it is open to the plaintiff to 
prove and establish that the considera- 
tion for the sale under Exhibit A-3 was 
really Rs. 15,000 and not Rs. 4,500 as 
recited in the document. 


4. Before proceeding to consider the said 
legal aspect it is necessary to analyse the 
evidence relating .to the quantum of con- 
sideration- for the sale under Exhibit 
A-g. The plaintiff as P.W. 1 has stated 
that the consideration was only Rs. 15,000 


se a ae eee 
a. ALR. 1958 Pat. 61. 
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though a low value of Rs. 4,500 was shown 
in the document for the purpose of avoid- 
ing a higher stamp duty. He would further 
say that the second defendant paid him 
cash consideration of Rs. 10,000 and the 
balance of Rs. 5,000 by means of a cheque, 
Exhibit A-1. He would also say that the 
cheque was given on the pretext that the 
second defendant did not have sufficient 
cash with him to pay the entire consi- 
deration of Rs. 15,000. P.W. 2 is T. K. 
Mani the vendee under Exhibit A-3 
who later on sold the property covered 
by Exhibit A-3 along with his other 
properties to the second defendant under 
Exhibit A-4. He has deposed that the 
sale consideration under Exhibit A-3 
was Rs. 15,000 and that the second 
defendant paid a sum of Rs. 10,000 by 
cash and the balance of the sale consi- 
deration was paid by the cheque, Exhibit 
A-1. Explaining the circumstances under 
which the second defendant came to pay 
the sale consideration, he has stated 
that as there was a prior understanding 
between him and the second defendant for 
his purchase of the suit property along 
with others, the second defendant came 
to pay the sale consideration. It appears 
from the evidence of P.W. 2 that the pro- 
perties covered under Exhibit A-3 is 
part of an estate called “Knoll Estate” 
in Coonoor consisting of go-58 acres in 
extent. The estate was jointly purchased 
by T. K. Mani’s grand-uncle Narayana- 
swami and one Rose Mary Dias on 
25th June, 1920. After the death of 
Narayanaswami, T. K. Mani succeeded 
to the half share in the estate. Subse- 
quently T. K. Mani sold some portion 
of the estate in small bits in favour of 
various parties, including the plaintiff. 
Exhibit A-2 dated 17th August, 1960 1s 
the sale of 5 acres of land by the said 
T. K. Mani in favour of the plaintiff. 
Subsequently the second defendant seems 
to have approached T. K. Mani to 
repurchase the various items of properties 
sold by him and convey the entirety to 
him for a sum of Rs. 63,000. In pur- 
suance of this arrangement, T. K. Mani 
not only got back the 5 acres sold by him 
under Exhibit A-2, but also another 7 
ac es and odd from the plaintiff under 
Exhibit A-3. As a matter of fact the 
second defendant had purchased all the 
items of properties of T. K. Mani under 
Exhibit A-4 on 11th September, 1961 
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in pursuance of the said arrangement. 
P.W. 2 has deposed that he sold the entire 
45 acres to the second defendant for a 
sum of Rs. 63,000 but only a lesser con- 
sideration of Rs 30,000 was mentioned in 
Exhibit A-4 for the purpose of reducing 
the stamp duty. He specifically refers to 
the understanding between him and 
the second defendant that the latter 
should give Rs. 15,000 to the plaintiff 
for repurchasing the property from him 
and it was in pursuance of that under- 
standing the second defendant paid a 
sum of Rs. 10,000 in cash and Exhibit 
A-1 a cheque for the balance of Rs. 5,000. 
eile aa him even in respect of the 
persons, from whom he purchased the 
other extents, it is the second defendant 
who paid the consideration. He 
specifically denied that the cheque was 
given as a security to ensure his carrying 
out the terms of the understanding. 
A perusal of his oral evidence shows that 
no motive has been attributed against him. 
His evidence has not been challenged as 
interested. ‘Therefore, there is no reason. 
to doubt that the real sale consideration 
was only Rs. 15,000 and not Rs. 4,500 as 
recited in the document. As already 
stated, both the plaintiff and P.W. 2 
the vendor and the purchaser, respectively 
had stated that the consideration agreed 
was only Rs. 15,000 and not Rs. 4,500. 
Their evidence has been specifically 
referred to and accepted by the trial 
Court. Even otherwise, the extent said 
to have been sold under Exhibit A-3 
being 12—64 acres of tea garden it is 
quite possible that the real consideration 
was Rs. 15,000. The lower appellate 
Court has pps to reject their evidence 
in this regard mainly on the ground 
that it 1s not open to them to go behind 
the recital in the sale deed. The ques- 
tion therefore, is whether the plaintiff is 
entitled to plead and establish that the 
consideration for the sale under Exhibit 
A-3 was Rs. 15,000 as against the sale 
consideration of Rs. 4,500 recited in 
the document. 


5. As already stated, the lower appel- 
Jate Court has relied on the decision in 
Motilal Singh v. Mt. Fulia!. In that 
case it was held that a statement in a 
document of sale that a consideration 
has been paid is really a recital and does 





1, AIR. 1958 Pat. 61. 


Official Assignee, Bombay, the 
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not constitute one of the terms of the sale 
deed but that the amount of considera- 
tion is obviously a term of | the sale 
deed and that therefore, it is not open 
to a party to set up and prove a variation 
in the amount of consideration. The 
decision in that case was based on 
section 92 of the Evidence Act which 
provides that when the terms of any 
contract, grant or, any other disposition 
of property, or any matter required by 
law to be reduced to the form of a 
document have been proved according 
to section gi, no evidence of any oral 
agreement or statement shall be admit- 
ted, as between the parties to any such 
instrument or their representatives in 
interest for the purpose of contradicting, 
adding to or subtracting from its terms. 
In that case the dispute as to the terms- 
was between the parties to the instrv-- 
ment, and therefore, section 92 came to 

to be applied. It is well established that 

the principle of section 92 cannot be 

made applicable to cases where the dis- 

pute is between a party to the document 
and a third party. In Hira Den v. 
Official 
Assignee moved the insolvency Court: 
under section 55 of the Presidency Towns 
Insolvency Act for a declaration that a 
deed of gift executed by the insolvent 
in favour of his wife and sons was void.. 
He let in oral evidence to show that. 
the transaction evidenced by the deed 
of gift was in reality a transfer for consi- 
deration. The question arose whether 
section 92 of the Evidence Act would 
stand in the way. The Supreme Court 
on those facts expressed the view that the- 


application of the rule contained In 


section 92 of the Evidence Act is limited 
to cases as between parties to the instru- 
ment or their representatives-in-interest 
that persons other than those who 

parties to the document are not precluded 


from giving extrinsic evidence to con- 


tradict, vary, add or subtract from 

terms of the document and that this 
position has been made absolutely cleari, 
by the provisions of section 99. Accord- 
ing to the Supreme Court there can be 
no doubt that under section 99 a third 
party has got a right to lead evidence: 
not only to vary the terms ‘of the docu- 





I, 1958 S.C.J. 766: (1958) S.G.R. 1384 : 
(1958) 2 An.W.R. (S.C.) 108: (i958) 2 M.L.J- 
(S.d.) L108 : ALR. 1958,S.C, 448. 
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‘ment but to contradict the said terms or 
to add to or substract from them. The 
-relevant observations in that case are 


“As a matter of fact, from the terms 
of section 52 itself, it is clear that 
strangers to the document are outside 
the scope of section 92; but section 99 
has presumably been enacted to clarify 
the same position. It would be un- 
reasonable,.we think to hold that section 
99 was intended not only to clarify the 
-position with regard to the strangers 
to the document, but also to lay down 
a rule of exclusion of oral evidence by 
‘implication in respect of the parties 
to the document or their representa- 
tives in interest. In our opinion, the 
true position is that, if the terms of 
any transfer reduced to writing are 
in dispute between a stranger to a 
‘document and a party to it or his 
representative-in-interest, the restric- 
tion im by section 92 in regard to 
the exclusion cf evidence of oral agree- 
ment is inapplicable; and both the 
stranger to the document and the 
party to the document or his represen 
_tative-in-interest are at liberty to lead 
evidence of oral agreement notwith- 
standing the fact that such evidence, 
if believed, may contradict, vary, add 


to or subtract from its terms. The 
rule of exclusion enunciated section 
92 applies to both parties to the docu- 


ment and is based on the doctrine of 
mutuality. It would be inequitable 
and unfair to enforce that rule against 
a party to a document or his representa- 
‘tive-in-interest in the case of a dispute 
‘between the said party or his ta- 
tive-in-interest on the one hand and the 
stranger on the other”. 
The same view has been earlier expressed 
by this Court in Parattakath Mayan v. 
Mummad Kunki+. where Satyanarayana 
Rao, !. held that under section 92 the 
prohibition with reference to the proof 
of an.oral agreement applies y as 
‘between the parties to the instrument or 
their representatives-in-interest and not 
between one of the parties to the instru- 
ment and a third party. 
6. In Bhagyalakshmamma v. Kamalammal*, 
dere was an agreement for sale of a house 


I. a 1 M.L.J. 382 : ALR, 1949 Mad. 852. 
2, (1953) 2 M.L.J. 249: A.I.R. 1954 Mad. 94. 


THE’ MADRAS LAW: JOURNAL REPORTS 


[1974 


for Rs. 2,625 and a sum of Rs. 350 was 
paid as advance on the date of the agree- 
ment. Subsequently the sale deed was 
executed with a recital that the sale 
consideration was only Rs. 1,000. The 
vendor filed a suit for recovery of 
Rs. 1,275 the balance of the agreed 
sale consideration. The suit was resisted 
by the vendee on the ground that he had 
paid the said sum of Rs. 1,275 also as 
further advance before the execution of 
the sale deed. He also raised a plea 
that it is not open to the vendor to contend 
that the sale consideration under the sale 
deed was different. It was held in that 
case that section 92 of the Evidence Act 
would not bar the plaintiff from proving 
that the consideration was Rs. 2,525 
especially when there was evidence of a 
prior written agreement for sale, and 
that even public policy cannot be invoked 
to defeat a suit lıke the one in that case. 


7. Reference is made by the learned 
Counsel for the respondent to the decision 
ofa Bench of this Court in Narasimhachari v. 
Indo-Commeraal Bank Ltd. where it has been 
held that under the terms of the proviso 
to section 92 of the Evidence Act while 
it will be competent to the party to a 
contract to adduce evidence to prove 
want of consideration or failure of consi- 
deration or a difference in kind of consi- 
deration specified in the document, it 
will not be competent for him to prove 
a variation of the quantum of conside- 
ration recited in the document and that 
to permit such a plea will plainly be 
against the specific terms of section 92. 
In that case section 92 was invoked against 
a party to the document. But as already 
stated, section 92 is inapplicable in cases 
where the dispute arises between a p 

to the document and a third party as in 
this case. Even as between parties t 
the document, it has been held in 
Kasturi Bat v. Ramlal*, that when there is 
one consideration stated in the document 
evidence of any other consideration not 
in contradiction to that instrument is 
admissible, that it is not in contradiction 
to the consideration in the instrument to 
prove a consideration | than that 
which is mentioned, and that section 92 
of the Evidence Act cannot bar oral evi- 


m I. EA MET pet on (1 2 Mad. 
I; (I I 371: R I 147. 
oe (1962 66 TWN, 8. a : 
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dence to prove further or additional 
consideration. 


8. In view of the principles laid down 
in the: above decisions it cannot be said 
that the plaintiff cannot establish that 
the real sale consideration was Rs. 15,000 
as against the stated consideration of 
Rs. 4,500. 


9. The learned Counsel for the res- 
pondents would further contend that 
permitting the plaintiff to adduce oral 
evidence to establish a different consi- 
deration than the one mentioned in the 
sale deed would defeat the provisions of 
the Stamp Act. Reference is made to 
sections 27 and 64 of the Stamp Act. 
Section 27 enjoins that the conside- 
ration and all other facts and circum- 
stances affecting the bility of any 
instrument with duty, shall be fully and 
truly set forth therein, and section 64 
makes the omission to comply with the 
provisions of section 27 penal and punish- 
able. Accordi to the respondents’ 
learned Co the plaintiff being a 
party to a document which does not set 
forth full and true consideration is punish- 
able under section 64, and therefore, he 
should not be permitted to take the plea 
that the real consideration is different 
from the stated consideration. But it 
as to be borne in mind that even if 
the parties understate the value of the 
roperty and pay a lesser stamp duty 
the instrument will not become void or 
inadmissible in evidence for that reason. 
e parties may be liable for punish- 
ment under section 64 for attempting 
to defraud the Revenue. Section 23 
of the Contract Act has also been referred 
to in support of the contention that by 
allowing the plaintiff to adduce parole 
evidence to prove a different consideration 
than the one stated in the document 
would defeat the provisions of the Stamp 
Act Section 23 provides as to what 
consideration and objects are lawful and 
what are not. It states that if the consi- 
deration is of such a nature that if per- 
mitted, it would defeat the provisions of 
y law then itis not a lawful considera- 
tion. As already stated the sale deed as 
such cannot be said to be invalid for it 
recites a valid consideration though not 
the real consideration. I am, therefore 
of the view that section 23 of the 
Contract Act will not stand in the way 
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of the plaintiff establishing the 
consideration for the sale. 


x0. ‘The respondents’ learned Counsel has 
drawn my attention to the decision in 
Velayat Hussain v. Mtsran1, in support of 
his plea that the plaintiff cannot set up 
his own fraud against the statute. In 
that case it was held that in all cases 
where the plaintiff is relying upon a deed, 
the defendant is entitled as of course to 
give evidence of the circumstances under 
which the document came into existence; 
that when those circumstances include 
an allegation of a joint fraud both by 
the plamtiff and defendant, the parti- 
culars of that fraud must be pleaded; and 
that if the Court comes to the conclu- 
sion that the parties were acting together 
with a view to perpetrate a fraud, and 
did in fact perpetrate that fraud, the 
duty of the Court is not to assist either 
party in enforcing the transaction. But 
in this case it cannot be said that by 
understating the amount of conside- 
ration in the document that transaction 
of sale is illegal and unenf. rceable, 
(Vide Reference under Stamp Act, sec- 
tion 46% and Board of Revenue, Madras v. 
Venkataramana’, Reference is also made 
to the decision in Scott v. Brown Deoring 
Wo. Nab. & Co., Slaughter and May v. 
Brown Doering Wo. Nab @ Co.4. In that 
case Lindley, L.J., expressed : 


“Ex turpi causa non oritur actio. This 
old and well-known legal maxim is 
founded in good sense, and expresses 
a clear and well-recognised legal prin- 
ciple, which is not confined to indic- 
table offences. No Court ought to 
enforce an illegal contract or allow 
itself to be made the instrument of 
enforcing obligations alleged to arise 
out of a contract or transaction which 
is illegal, if the illegality is duly 
brought to the notice of the Court and 
if the person invoking the aid of the 
Court is himself implicated in the 
illegality. It matters not whether the 
defendant has pleaded the illegality or 
whether he has not. If the evidence 
‘adduced by the plaintiff proves the 


teal) 





— 


I, (1923) I.L.R. 45 All. 396. e 
2, B97 I:L.R. 20 Mad, 27. 
3. (1950) 2 M.L.J.213: I.L.R. (1951) Mad. 
11g: ALR. 1950 Mad. 738. 

4. (1892),2 E.R. 724. 
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illegality the Court ought not to 


assist him’’, 


But the above observations indicate that 
that decision rested mainly on the fact 
that the contract sought to be enforced 
was tainted by illegality. But by no 
stretch of imagination the transaction of 
sale under Exhibit A-3 can be said to 
be illegal. 


rr. In Bhushayya v. Chinnappareddi+, while 
dealing with the question whether non- 
showing of the full consideration in a 
sale deed will amount to “‘opposed to 
public policy” it was held that where the 
statute merely imposes a penalty with- 
out declaring a contract to be illegal 
or void, the imposition of penalty by 
itself does not have the effect of making 
the contract made in contravention of a 
specific provision of the statute illegal 
or void unless it is further shown that 
the statute was designed as a whole 
to further a public policy and that 
where the words of a statute leave room 
for doubt as to its intention, it is material 
to ask whether the object of the Act in 
imposing the penalty is merely to protect 
the revenue or whether its object is to 
protect the general public or some class 
of the general public. The above deci- 
sion was followed in Basavayya v. Kotayya*. 
In Devachand v. Hirachand Kamara, 
it was held that the Indian Stamp Act 
being a fiscal enactment, its object is 
only to collect revenue and its provisions 
must be construed only in that light. 


12. In this case if the cheque is held 
to have been given towards the balance 
of the real consideration, then it cannot 
be said that it is without consideration. 
In Mohideen Bi v. Khatoon Bit, it was held 
that issuing a cheque is as good as pay- 
ment in cash. In Xirloskar Bros. Ltd. v. 
Commissioner of Income-tax, Bombay, 
Chagla, C.J. observed that: 


“It is also well-settled in commercial 
practice, as I shall presently point 
out, that a cheque is looked upon as 
I, (1959) 1 An.W.R. 550: AIR. 1960 A.P. 


39. 
2, (1963) 2 An,W.R. 455: AIR. 1964 A.P. 


145. 

%. LLR. (889) 13 Bom. 449. 

of (1966) 1 M.L.J. 291 : 79 L.W. 42: ALR. 
I Mad. 43 


5. 
5. AIR. 1952 Bom. 306. 
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a payment if a creditor accepts a 
cheque in place of the country’s 
currency”. 


Benjamin on ‘‘Sale of personal property” 
at page 189 of the 8th edition states as 
follows: 


c6 


oe a man who prefers a cheque on 
a banker to payment in money is not 
considered as electing to take security 
instead of cash, for a cheque is accepted 
as a particular form of cash payment, 
and if dishonoured, the seller may 
resort to this original claim on the 
ground that there has been a 
defeasance of the condition on which 
it was taken”. 


Byles on “‘Bills of Exchange” at page 23 
of the 2oth edition enunciates the position 
of law that ‘‘a cheque, unless dishonoured, 
is payment”. In Felix Haeley & Co. v. 
Hadley}, it was expressed: 


‘“‘therefore the position in law seems to 
be that even when a cheque is accept- 
ed by a creditor as a conditional pay- 
ment, the preference by the creditor 
of accepting a cheque rather than cash 
operates as a payment to the creditor 
he the cheque is given although the 
liability of the debtor may revive in the 
event of the cheqve not being ulti- 
mately, cashed’’. 


13. The view of the Icwer appellate 
Court in this case that the cheque is not 
supported by consideration based on its 
view that the plaintiff cannot establish 
the real consideration as against the 
stated consideration cannot be, therefore, 
supported. Im the face of the evidence 
of the vendor and the vendee that the 
real consideration agreed between them 
was Rs. 15,000, it is not open to the 
second defendant to rely merely on the 
term of the sale deed reciting a lesser 
consideration and defeat the plaintiff on 
that ground. I am also inclined to 
accept the view taken by the trial Court 
that the cheque has been given by the 
second defendant only towards part pay- 
ment of the sale consideration ard not 
by way of security in respect of another 
transaction as alleged by the second 
defendant. As a matter of fact, there 
is absolutely no evidence to show, except 





E (1 898) 2 Gh. 680. 
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the ipse dixit of the second defendant, 
that the cheque was given only as a 
security. The plaintiff had nothing to 
do with the arrangement between the 
second defendant and T. K. Mani, and 
it is not clear as to why the second defen- 
dant issued acheque in favour of the 
plaintiff, who according to the evidence 
of the second defendant, is an utter 
stranger. I have to, therefore, set aside 
the finding of the lower appellate Court 
that the cheque is not supported by 
consideration. 


14. The result is the second appeal is 
allowed and the decree and judgment of 
the lower appellate Court are set aside 
and those of the trial Court are restored. 
There will, however, be no order as to 
costs. 


No leave. 


Pow: Appeal allowed. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT:—T. Ramaprasada Rao, fF. 


M/s. Sampathkumaran & Co. 
2 .. Petitioner" 


U. 


The Regional Commissioner for Pro- 
vident Fund, Tamil Nadu and 
Pondicherry, Madras-14 .. Respondent. 


Employees Provident Fund Act (XIX 
of 1952), section 1 (4)—Proprietary company 
—Application to Regronal Provident Fund Gom- 
missioner for inclusion as covered establishment 
—Subsequent change by company becoming a 
partnersap—Right for withdrawal from liabi- 
lity to contribute to provident fund—Refusal 
of request—Enquiry under section 7-A—Order 
fixing quantum of contribution—Legality— 
Certiorari—Constitution of India, Article 
226. 


The petitioner firm was originally a 
proprietary business with four employees. 
It applied under the Employees Provi- 
dent Fund Act for inclusion as a covered 
establishment under section 1 (4). Later 


ad 





* W.P, No, 1143 of 1971. 
Igth February, 1973. 
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on the constitution of the firm was chan- 
ged and the quandom proprietary firm 
became a partnership. The reconstituted 
firm applied for withdrawal of the firm 
and its employees from liability to contri- 
bute to the provident fund. The Regional 
Commissioner for Provident Fund refu- 
sed the request on. the ground that the 
partnership was formed subesquent to 
the notification made by the Government 
on the original request of the petitioner 
to come within the scheme of the Fund 
and it could not therefore go out of it. The 
Regional Commissioner held an enquiry 
under section 7-A of the Act and made an 
order fixing the quantum of contribution 
payable by the petitioner. Against these 
two orders a writ petition was filed. 


Held: ‘It is elementary that if a person or 
a body of persons can do an act for their 
benefit but contemporaneously burdened 
with obligations created by their volun- 
tary act of commission, they would be 
in order at any time thereafter to seek for 
relief by once again expressing in unequi- 
vocal terms their desire not to be burdened 
any further with such liabilities or obliga- 
tions. This is reflected in clause 21, 
General Clauses Act. (Para, 2.] 


The petitioner is entitled to have a writ 
of certiorari issued since the order passed. 
by the respondent is without jurisdiction 
and poses also an apparent error of law. 
The respondent is bound not only to 
entertain the application for withdrawal, 
but also accept the request for non-appli- 
cation of the provisions of the Act to the 
petitioner-company. [Para, 3.] 


Petition under Article 226 of the Consti- 
tution of India, praying that in the circum- 
stances stated and in the affidavit filed 
therewith the High Court will be pleased 
to issue a writ of certiorari calling for the 
records of the respondent relating to his 
No. D3/TN/5367/Regl. dated 2nd March, 
1971 and quash the same. 


N.R. Ghandran, for Petitioner. 


K. Parasaran, Central Government, for 


Respondent. 


The Court made the following 
Orver:—The petitioner is a firm of 
chartered accountants. One P.T. Sam- 


path Kumaran was running the firm of 
M/s. Sampathkumaran & Co., as its 
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sole proprietor. He had on the rolls of 
his firm four employees consisting of one 
assistant, one manager, one stenographer 
and one peon. Under section 1 (4) of the 
Employees’ Provident Funds Act, 1952, 
the petitioner-company along with its 
employees applied to the appropriate 
statutory authority under the Act for 
including the petitioner-company as a 
covered establishment thereunder, for 
the purpose of institution.of a provident 
fund for its employees. Later, the consti- 
tution of the firm was changed on Ist 
April, 1969, when the quondam pro- 
poea firm became a partnership one. 
On 11th April, 1969, the present petitioner- 
company after the reconstitution applied 
for withdrawal of the firm and its emplo- 
yees from the liability to contribute to the 
provident fund as required under the 
Act and sought for final orders thereon. 
The respondent would not permit the 
establishment to go out of the purview of 
the Act and he put it on the ground that 
the partnership was formed subsequent 
to the notification made by the Govern- 
ment of India on the original request 
of the petitioner to come within the 
scheme of the Fund and that therefore 
‘they cannot go out of it. By an order 
dated 13th October, 1970, while rejecting 
the request of the petitioner to cease 
its liability to contribute to the provident 
fund as required under the Act, the res- 
pondent proposed to hold an enquiry 
in- terms of section 7-A of the Act. After 
such an enquiry, the challenged order 
was passed on 2nd March, 1971. The 
respondent submits that the notification 
covering the establishment under section 
I (4) of the Act was issued on 24th Septem- 
ber, 1968 and that on that date, it was a 
partnership concern. Factually, this find- 
ing is not correct. He proceeded further 
and after ining other details, fixed 
the contribution payable by the petitioner- 
company. It is as against these two 
orders, the present writ petition has 
been filed. 


a. The petitioner’s case is that the respon- 
dent cannot refuse an establishment which 
joined the provident fund in the circum- 
stances stated above to release it from 
the statutory liability if the very same esta- 
blishment and its employees make a subse- 
quént request for that purpose. The 
Act itself is meant to provide for the 
institution of provident fund for employees 
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in factories and other establishments: 
This is one of those beneficial pieces of 
legislation intended to protect the interest® 
of employees more, rather than those of the 
employer. The jurisdiction which the 
statutory authority gets automatically 
under the Act is in relation to an establish- 
ment which is a factory engaged in any 
industry specified in schedule I to the Act 
and in which twenty or more persons are 
employed and also to any other establish- 
ment employing twenty or more persons, 
etc. Admittedly, the petitioner-company 
at no time had twenty or more persons on 
its rolls, and as such the respondent has 
no jurisdiction to call upon the petitioner- 
company to contribute under the normal 
provisions of the Act. But in the instant 
case, the establishment itself approached 
the authority to include it, on the list 
of contributories, and in that behalf, a 
request was made by the employer as well 
as the employees resulting in the applica- 
tion of the provisions of the Act to the 
petitioner-company which normally would 
be outside the purview and jurisdiction 
of the Act. The question is if such an 
establishment comes within the purview 
of the Act by a voluntary process of its 
own, can it or can it not go out of it 
It is ele- 
mentary that if a person or a body o 
persons can do an act for their benefit bu 
contemporaneously burdened with obli- 
gations they would be in order at an 
time thereafter to seek for a relief of such 
obligations created by their voluntary a 
of commission by once again expressi 












be burdened any more with such liabili 
ties or obligations. This is reflected 1 
Clause 21 of General Clauses Act. It 
therefore follows that notwithstanding 
the reconstitution of the firm from a 
proprietary one to a partnership one, 
the majority of the employees together 
with the employer can seek for a withdra- 
wal of their original application which 
bound them under the provisions of the 
Employees’ Provident Funds Act, 1952. 
This is what the petitioner did when it 
applied on 11th April, 1969 . for such a 
relief. The petitioner is entitled to the 
relief and the respondent is bound to 


release the petitioner. 


g. The question, however, is whether 
the application for withdrawal has been 
made by the employer and the majority 


a 
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of the employees in relation to the esta- 
‘blishment of the petitioner-company. 
The reconstituted firm has retained three 
out of the four employees besides the 
quondam proprietor of the firm. One 
of the employees, however, has become a 
partner; but he is still a serving member 
of the establishment. At the time when 
an application was made by the employees 
for joining the fund, the four employees 
and the proprietor were the joint appli- 
cants. At the time when they sought for a 
release from the obligation under the Act, 
the peon one Sudandiram, has not obvi- 
ously signed, since it is reported that by 
Lait he had resigned. But under section 
I (4) of the Act, the application for joining 
should be made by the employer and a 
majority of the employees. Even so, it 
follows that a desire that the provisions of 
the Act need not be made applicable to 
the establishment may also by communi- 
cated by the employer and a majority of 
the employees aa Here, the emp- 
loyer and the other employees of the 
company have made such a request on 
11th April, 1969. I am of the view 
t the petitioner is entitled to the relief 
d for, namely, for the issue of a writ 
in the nature of certiorari, since the order 








r of law. The re ondent is d 
not only to entertain the application for 
ithdrawal, but also accept the request 
or the non-application of the provisions of 
‘the Act to the petitioner-company, as 
the respondent has no jurisdiction other- 
wise as against the establishment under 
the provisions of the Act. 


4. In the result, the Writ Petition is 
allowed and there will be no order as to 
costs. 


P.S.P. Petition allowed. 
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IN. THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—K.S. Venkataraman and S. Maha- 
rajan, FF. 


B. Yegnanarayaniah ispile 
and 
Aladi Subramanian Applicant* 


0. 


B. Yegnanarayaniah and another 
.. Respondents. 


Constitution of India (1950), Article 215— 
Civil contempt—Inherent powers of High Court 
—Action suo motu Proceedings for 
contempt —Quast criminal. 


.Per Venkataraman, 7.—No limitation has 


been imposed in Article 215 of the Consti- 
tution that im cases of civil contempts 
the High Court cannot take action suo 
motu. It is easy to conceive of a case 
where no party may care to come for- 
ward to move the Court for initiating pro- 
ceedings for contempt, but where the 
Court may consider it mecessary and 
expedient to initiate action suo motu. It 
is obviously necessary in such cases that 
the Court should have such a power. 

ae 8.] 


Proceedings for contempt are quasi- 

in nature as pointed out by the 
Privy Council in Ambard v. Attorney 
General for Trinidad and Tobago (1936) 
A.C. 322 and 329. | Para. 14.] 


Cases referred to :— 
Sukhdev Singh Sodhi v. The Chief Justice and 


Judges of the Pepsu High Court,1954 S.C.J. 
67: M954) i LJ. 137: 1954 S.C.R. 
454: R. 1954 SG. i e 


matter of Basantha Ckandra Ghosh, (1960) 
I.L.R. 39 Pat. 415: (1960) B.L.J.R. 622 : 
61 Crl.L.J. 1234: A.I.R. 1960 Pat. 430 
R.L. Kapur v. State of Madras, ony i 

S.G.W.R. 423: (1972) Crl.L.J. 643: (1973) 
2 S.C.A. 90 ; A.I.R. 1972 S.C. 858: 
Ali Mahomed Adamalli ~. King Emperor, 
I.L.R. (1945) Bom. 959: 72 L.A. 226: 
48 Bom.L.R. 116: (1945) 2 M.L.J. 56: 
NEE R- 


* O.S.A, No. 20 of 1978 and , 
G.M.P. No. 5109 of 1973. 
gth August, 1973 
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A.LR. 1945 P.C. 147; Ambard v. Attorney- 
General for Trinidad and Tobago, (1936) A.G. 
922. 


Appeal under section 19 (1) of the Con- 
tempt of Courts Act, 1971 against the 
order of the Honourable Mr. Justice 
Ramanujam, dated 16th March, 1973, and 
made in the exercise of the Ordinary 
Original Civil Jurisdiction of the High 
Court in Application No. 184 of 1973 
in C.S. No. 88 of 1970 and Petition 
praying that for the reasons stated 
therein and in the affidavit filed therewith 
the High Court will be pleased to permit 
the petitioner to raise the following 
additional grounds in O.S.A. No. 20 of 
1973 on the file of the High Court. 


S. Balasubramaniam, for Appellant. 
The Advocate-General, for Respondent; 


The Judgment of the Court was delivered 
by 


Venkataraman, 7.—This is an appeal 
against the Judgment of Ramanujam, J., 
De the appellant, Yegnanara- 
yaniah of contempt and sentencing him 
to undergo simple imprisonment for six 
months and a fine of Rs. 2,000. 


2. The facts are these: One Subbamma 
created a trust called “‘Vavilla Venkates- 
wara Sastrulu Trust” by deed dated goth 
June, 1956. She was the sole trustee 
during her life and she appointed the 
appellant (her sister’s son-in-law) as the 
sole trustee after her death. The appel- 
lant took charge as sole trustee on 12th 
September, 1958. She left a will in 
respect of her private properties and 
appointed the appellant as executor. On 
the allegation that the appellant did not 
perform any of the charities mentioned in 
the trust deed and misappropriated 
certain amounts, some persons filed a suit, 
G.S. No. 88 of 1970 seeking the removal 
of the appellant from the trusteeship. 
During the pendency of the suit, the 
appellant and an advocate Sri S.S. 
Marthandam, were appointed joint recei- 
vers. After an elaborate trial, Ramanu- 
jam, J., found that the appellant had 
diverted an amount of Rs. 1,22,769 from 
the*trust fund to the executor’s account 
without any authority or jurisdiction, in 
addition to the various enormous amounts 
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-misapprorpriated by him. He also found 


that he had lent a sum of Rs. 1,00,000 to 
his wife at a nominal interest at 74 per cent. 
per annum in the year 1967. This amount 
was not really available for investment 
because necessary public dues like income- 
tax, wealth tax, estate duty etc., had not 
been paid. In effect he found that the 
appellant had wrongfully diverted the 
funds. When questioned about the loan 
in his evidence at the trial, the appellant 
stated that he had taken as collateral 
security by deposit of title deeds of the 
property of his wife, namely, Door No. 495, 
Tiruvottiyur High Road. Ramanujam, 
J., decreed the suit, directed the appellant 
to be removed from the trusteeship and 
ordered him to hand over the manage- 
ment of the properties of the trust to the 
Official Trustee, Madras. The appel- 
lant handed over some documents but 
not the documents relating to the deposit 
of title deeds by his wife in respect of 
Door No. 495, Tiruvottiyur High Road. 


g. An application No. 184 of 1973, was 
made by the plaintiffs for directions to the 
appellant to produce the deeds. Rama- 
nujam, J., by order dated gth February, 
1973, directed the appellant to produce 
the said deeds within a week. By his 
further order dated 11th February, 1973, 
he directed the appellant to be present 
in Court on the hearing date, namely 22nd 
February, 1973. The appellant did not 
appear on that date and did not produce 
the documents. ‘Thereupon Ramanujam, 
J., by order dated 27th Tebruary, 1973 
directed him to appear before the Court 
on 8th March, 1973 to show cause why 
he should not be proceeded with for 
committing contempt of Court in not 
complying with the orders of Court dated 
gth February, 1973 and 17th February, 
1973. This notice was accordingly ser- 
ved on the appellant on 7th March, 1973. 


4. The appellant filed an affidavit in 
answer to this show cause notice. He sta- 
ted therein that he was not in possession 
of title deeds relating to Door No. 495, 
Tiruvottiyur High Road, belonging to his 
wife. We are not concerned with the 
other title deeds. Ramanujam, J., how- 
ever held by order dated 16th March, 
1973, that it was a-belated statement, that 
his conduct showed that he wasin posses- 
sion of the title deeds which he accepted 
as collateral security for the loan advanced 
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to his wife, that he wilfully suppressed 
them, that he was actuated by fraudulent 
motive in not bringing the documents 
because he had allowed the promissory 
note to become time-barred, and for 
enforcing the mortgage, for which a 
longer period of limitation was available 
the title deeds would be required and the 
appellant wanted to put obstacles in 
the way of the Official Trustee recovering 
the loan and that was why he did not 
produce the documents. The conduct 
of the appellant being highly reprehensible 
the learned Judge imposed the maximum 
punishment provided under section 12 
in the Contempt of Courts Act (LXX 
of 1971). 


5. The first point taken by Sri 
G. Vasantha Pai, the learned Counsel for 
the appellant, is that Ramanunajm, AP 
had no jurisdiction to initiate proceed- 

ings in contempt suo motu, that the order 
directing the appellant to produce the 
title deeds relating to Door No. 495, Tiru- 
vottiyur High Road, for the disobedience 
of which the contempt proceedings were 
taken was an order which the Official 
Trustee or the plaintiffs in the suit could 
have enforced by initiating proceedings 
in execution of that order, that, at any 
rate, even if it amounted to wilful dis- 
obedience of the Court’s order, it only 
mounted to “‘civil contempt” that the 
Court’s jurisdiction under the Contempt 
cf Courts Act to punish the appellant 
for civil contempt should have been 
mvoked by the Official Trustee or by the 

plaintiffs, on an application in the manner 
raded in Order 19 of the Original 
Side Rules of this Court, 1956 and that 
the Court had no jurisdiction to take 
proceedings against the appellant suo motu. 


6. On the merits he urged that the 
jearned Judge was wrong in holding that 
the title deeds in question were with the 
appellant. 


+7, On the first point, the learned Advo- 
cate-General, Sri Govind Swaminathan 
supports the learned Counsel Sri Vasantha 
Pai. The submission of the learned 
Advocate-General (adopted and deve- 
loped by Sri Vasantha P aJi is this. 

section 2 of the Contempt of Courts Act 
(LXX. of 1971), ‘contempt of Court’ means 
civil contempt or criminal contempt. 
‘The contempt, if any, in this case would 
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only constitute a civil contempt. ‘Civil 
contempt’ means wilful disobedience 
of any judgment, decree, direction, order, 
writ or other process of a Court or wilful 
breach ofan undertaking given toa Court. 
Under section 14, when it appears to the 
Court that a person is guilty of contempt 
committed in its presence or hearing, then 
the Court may detain such person, inform 
him of the contempt with which he is 
charged, give him an opportunity to 
defend himself and then make an order 
for the punishment or discharge of such 
person. It is open to the party to ask 
for the trial of the case by some other 
judge. Under section 15, in the case 
of criminal contempts, other than con- 
tempts referred to in section 14, the 
High Court may take action on its own 
motion or on a motion made by the 
Advocate-General or any other person 
with the consent of the Advocate-General. 
section 17 prescribes the procedure in res- 
pect of proceedings under section 15. 
Under this section notice should be 
served personally on the person charged 
and the notice should be accompanied 
by the copy of the motion and also copies 
of the affidavit, if any. Section 23 
says that the Supreme Court or, as the 
case may be, any High Court may make 
rules not inconsistent with the provisions 
of this Act providing for any matter relat- 
ing to its procedure. So far, our High 
Court has not framed any rules under 
Act LXX of 1971. Therefore the old 
rules continue. The old rules are to be 
found in Order 19 of the Orignal Side 
Rules and Appendix V of the Appellate 
Side Rules. These rules do not provide 
for suo motu action by the Court in a 
civil contempt for wilful disobedience 
of an order directing the party to produce 
some title deeds. In such matters an 
application is filed by the concerned party 
under Order 19 of the Original Side 
Rules or under the Appellate Side Rules. 
Sri Vasantha Pai, referring to Article 21 
of the Constitution which says that no 
person shall be deprived of his life or 
personal liberty except according to 
procedure established by law, contends 
that no procedure has been established 
by law for the Court to take suo motu 
action In a case of civil contempt. 


8. We are unable to accept these conten- 
tions. Article 215 of the Constitution 
says that every High Court shall be a 
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Court of record and shall have all the 
powers of such a Court including the 
power to punish for contempt of itself. 
This is only in recognition of the inherent 
powers of the High Court as a Court 
of record to punish for contempt of 
itself. No limitation has been imposed 
in this Article that in cases of civil con- 
tempts the Court cannot take action 
suo motu. It is easy to conceive of a case 
where no party may care to come for- 
ward to move the Court for initiating 
proceedings for contempt, but where the 
Court may consider it necessary and 
expedient to initiate action suo motu. It 
is obviously necessary in such cases that 
the Court should have such a power. 


. In Sukhdeo Singh Sodki v. The Chief 
Justice and Judges of the Pepsu High Court}, 
the Supreme Court had to consider an 
application for transfer of certain contempt 

from the Pepsu High Court 
to any other High Court. In that con- 
nection, their Lordships pointed out that 
the High Court as a Court of record 
had from its inception the inherent power 
to punish for contempt. That was a 
special jurisdiction not In any way con- 
trolled by the Code of Criminal Procedure, 
This~was recognised in section 2 of the 
Contempt of Courts Act, 1926. This 
position was maintained by the Constitu- 
tion under Article 215. Section 2 of the 
Contempt of Courts Act, 1926 ran thus: 








_ Subject to the provisions of sub-section 

` (3), the High Court of Judicature esta- 
blished by Letters Patent shall have and 
exercise the same jurisdiction, powers 
and authority in accordance with the 
same procedure and practice, in respect 
of contempts of Courts subordinate to 
them as they have and exercise in respect 
of contempts of themselves”. 


It was recognized in Act XXXII of 1952. 
Their Lordships say that section 3 of the 
New Act (XXXII of 1952), is similar 
to section 2 of the old Act of 1926, 
and assumes the existence of a right to 
punish for contempt in every High Court 
and further assumes the existence of a 
special practice and procedure. Their 
Lordships then observed: 





(954). f- oa 137 : 


in 2 S.C.J, 67 
1954 SCR. 454: ALR. 1954 S 
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“We hold therefore that the Code of 
Criminal Procedure, does not apply in 
matters of contempt triable by the High 
Court. The High Court can deal 
with it summarily and adopt its own 
procedure. All that is necessary is that 
the procedure is fair and that the con- 
temner is made aware of the charge 
against him and given a fair and 
reasonable opportunity to defend him- 
self. 


* * * ™ 2 


If the Code of Criminal Procedure does 
not apply, then there is no other power 
which we can exercise. The Consti- 
tution gives every High Court the right 
and the power to punish a contempt 
of itself. Ifwe were to order a transfer 
to another Court in this case we would 
be depriving the Pepsu High Court of 
the right which is so vested in it. We 
have no more power to do that than 
has a Legislature’’. 
The discussion does not in any way turn 
on the question whether the contempt 
is a civil contempt or a criminal contempt. 
10. A Division Bench of the Bombay High 
Court had to deal with the argument 
based on Article 21 of the Constitution 
in State of Bombay v. “Mr. PPA 
Barrister, Mr. P. was the person against 
whom the proceedings were taken. His 
Counsel (Mr. K.L. Gauba) contended that 
there was no procedure relating to the 
exercise of the inherent jurisdiction of the 
Court in dealing with matters of contempt 
and that by virtueof Article 21 of the 
Constitution, the respondent there could 
not be deprived of his personal liberty. 
The learned Judges of the Bombay High 
Court met this argument by referring to 
the passage of the Supreme Court in Sukh- 
dev Singh Sodhi w. The Chief Justice and the 
Judges of the Pepsu High Court®, where their 
Lordships have observed that the High 
Court can deal with it summarily and 
a its own procedure and that section 
the Contempt of Courts Act, 1952, 
> self recognised the procedure existing 
previously, and the practice of the High 
Court, to punish for contempt of Court. 
The learned Judges, observed: 





at 1958 Bom.L.R. 873: AIR» 1959 Bom. 
182, 


(1954) I MIJ. 137: 


2. 
1954 sak. ae 454 JatR 1954 S.Q. 1 
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“Having regard to the provisions of the 
Act, we consider that the procedure 
followed by the High Court in dealing 
with matters relating to contempts of 
itself is a procedure established by law 
within the meaning of Article 21 of 
the Constitution”. 


The learned Judges also pointed out that 
clause 38 of the Letters Patent also led to 
the same result. 


rı. This decision was followed by a 
Full Bench of the Patna High Court in, 
In the mater ot Basantha Chandra 
Ghosh}, in paragraph 10 of the report. 


1. In R.L. Kapur v. State of Madras*, 
the Supreme Court had to consider the 
question whether the period of limitation 
of six years for collecting the fine laid 
down in section 70 of the Indian Penal 
Code applied to a case of recovery of fine 
imposed in earlier contempt proceed- 
ings. Their Lordships held that section 
70 was no bar because the jurisdiction of 
the High Court in contempt proceedings 
was under special law not affected by the 
provisions of the Penal Code. Their 
Lordships followed the earlier case of the 
Supreme Court in Sukhdev Singh Sodhi v. 
The Chief Justice and Judges of the Pepsu 
High Court®, and stated: 
“In any case, so far as contempt of the 
High Court itself 1s concerned, as 
distinguished from that of a Court 
subordinate to it, the Constitution vests 
these rights in every High Court and so 
no act of Legislature could take away 
that jurisdiction and confer it afresh 
by virtue of its own authority.” 
Section 10 of the Act of 1971 maintains 
the same position. Ali Mahomed Adamalli v. 
King Emperor*, is in a way useful to us 
because that is a case where the High 
Court suo motu initiated proceedings 
for civil contempt against the appellant 
for not complying with an order of the 
Court of Small Causes dated 4th Septem- 
ber 1939, directing him to furnish some 
particulars under section 3 of the Wakf Act 


1, 1960) LLR. 39 Pat. 415: o Pel B.L.J.R, 

gees 1 Cr.L.J. 1234 : ALR. 1 oe uae 
(1972) 1 S.C.W.R. 428: LL.J. 

Sas (1972) 2 S.C.A. go: AIR. io : "3.C. 858. 
1954 S.Q.J. 67 : 1954 ae OF (1954) I 

MLJ. 197: ALR. gti. 

4 LLR. (1945) 9 "72 LA, 226: 
48: Bom.L.R. 116: (1945) 2 ei 56: ALR, 
1945 P.C. 147. 
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and he was found guilty and sentenced by 
the High Court. It was confirmed in 
ap y the Privy Council. The point 

noted is that though other objections 
were put forth against the order finding 
him guilty of contempt, no objection was 
taken that the Court had no jurisdiction 
to initiate proceedings suo motu. 


1g. In view of these decisions and the 
statutory provisions, itis quite clear that 
this Court has jurisdiction to initiate 
contempt proceedings suo motu even ina 
civil contempt as defined in section 2 of 
Act LXX of 1971, that no particular form 
of procedure is necessary so long as the 
pro are initiated giving an oppor- 
tunity to the contemner to defend 

and that Article 21 ofthe Constitution is 
not in any way violated thereby. We are 
also satisfied that the procedure adopted 
in this case was correct, that the appellant 
was made aware of the charge against 
him and that he was given a fair oppor- 
tunity to defend himself. The order 
dated gth February, 1973 itself gave 
full reasons which in the opinion of the 
learned Judge made him think that the 
title deeds were with the appellant. 
When he was asked to show cause why 
he should not be proceeded with for 
contempt, the appellant filed an affidavit, 
he was heard and only thereafter the 
order imposing the punishment was 
passed. 

14. Before dealing with the merits, we 
must point out that proceedings for con 
tempt are quasi criminal in nature 
pointed out by the Privy Council i 
Ambard v. Attorney-General for Trinidad 
and Tobago1, referred to by the Supreme 
Court in Sukhdev Singh Sodhi v. The Chief 
Fustice and Judges of the Pepsu High Court?, 
and that therefore we must be satisfied 
about the guilt of the appellant beyond 


reasonable doubt. 


15. E vay apne aan 
case. The question therefore to be consi- 

dered is w pies had been proved 
beyond reasonable doubt that the appel- 
lant had the title deeds of his wife relating 
to the property, 495, Tiruvottiyur High 
Road. We are, however, not quite satis- 
fied about it because, firstly, it is not quite 
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clear that the wife had the title deeds 
hherselfand secondly, we cannot exclude 
the possibility of the appellant not having 
taken these title deeds atall as collateral 
security. The question of Sri P. Sivaram '- 
krishniah, Counsel for the plaintiffs in G.S. 
No. 88 of 1970 at page 176 of the typed 
‘set, put to he appellant (D.W. 1) is this: 


“In Exhibit A-2, the settlement deed 
by Subbamma under which several 
properties were settled on persons 
including your wife the total value of the 
5 properties settled was given as 
Rs. 70,000.” 


"The answer is ‘Yes’. In other words, the 
suggestion of the Counsel was. that the 
settlement deed related to several 
erties and, besides the wife of the appel- 
t; there were several persons also 
on whom properties were settled. Hence 
we cannot be certain whether the settle- 
ment deed was with the wife of the appel- 
lant at all. Secondly, it is possible that 
in order to avoid an accusation that 
money was lent to his wife merely on a 
promissory note, the appellant thought 
it expedient to say at that stage of the 
evidence that the title deeds relating to 
D. No. 495, ‘Tiruvottiyur High Road 
were taken as collateral security, without 
really having taken any collateral security. 
In this connection, it is not out of place 
to note that though in his earlier answer 
at page 175 of the o set, the appellant 
had stated that on the security of all the 
title deeds relating to the house he gave 
the loan, in his further answer at page 176 
of the typed set, he stated that at that 
time they were with one bank in connec- 
tion with some other private transaction. 
This takes away the sting of the earlier 
admission and it would not be right for us 
to ignore this later statement, particularly 
when his earlier admission is the main 
‘basis for his being convicted of contempt. 
We were informed during the hearing of 
the appeal before us that the wife herself 
had denied that she deposited any title 
deeds with her husband; that is certainly 
not conclusive, but the question is one 
-which will have to be tried in the normal 
way when a suit is filed against her by 
the Official Trustee to recover the loan. 
It may be that if the appellant did not 
take the title deeds as collateral security, 
he was guilty of dereliction of duty as a 
trustee. But the question before us -in 
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the contempt proceedings is different 
namely, whether it has been proved beyond 
reasonable doubt that the title deeds 
relating to Door No. 395, Tiruvottiyur 
High Road, were with him, having been 
handed over by his wife. It may be that 
he is really having the custody of the title 
deeds, but we cannot be certain about it. 
We are constrained to give the benefit of 
doubt, though we may add that we do so 
with great reluctance, because, other- 
wise the conduct of the appellant as 
pea seems to be prima facie reprehen- 
sible. 


16. Accordingly, we set aside the order 
finding him guilty of contempt of 
Court and the sentence of imprisonment 
for six months and fine of Rs. 2,000. 


O.S.A. No. 20 of 1973. 


Maharagjan, J.—While agreeing with 
my learned brother, I wish to add a few 
remarks. The appellant has been held 
guilty of contempt of Court, because he 
failed to comply with the order of the 
learned Judge, Ramanujam, J., to 
produce the title deed in respect of Door 
No. 495, Tiruvottiyur High Road, belong- 
ing to his wife. ‘The direction was made 
because in a prior deposition, the appel- 
lant, who had probably misappropriated 
Rupees one lakh out of the trust fund, 
trotted out the excuse that he had lent 
out the same to his wife, Bhuvanapalli 
Indiramma, on the security of an equita- 
ble mortgage accompanied by a deposit 
of her title deed relating to Door No. 495. 
It is conceded that in certain other pro- 
ceedings initiated on behalf of the trust, 
the wife of the appellant has vehemently 
denied that she ever granted an equita- 
ble mortgage in favour of her husband or 
deposited her title deed with him. It is 
not, therefore, unlikely that the equitable 
mortgage referred to by the appellant was 
merely an invention intended to cover up 
an otherwise flagrant misappropriation 
of trust funds. Apart from the truth of 
the equitable mortgage, we shall investi- 
gate if the title deed in respect of Door 
No. 495, ever came into the custody. of 
Bhuvanapall! Indiramma, or into the 
custody of the appellant subsequent to the 
date ofthe alleged equitable mortgage. 


18. Door No. 495, originally belonged 
to one Vavilla Subbamma, the widow 
of Vavilla Venkateswara Sastrulu. By 
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document No. 1906 of 1956, dated goth 
June, 1956, Vavilla Subbamma executed 
a deed of settlement whereby she settled 
all her properties including Door No. 495 
upon as many as 11 settlees. Exhibit 
P-2 is a true copy of the deed of settlement. 
It shows that the total extent of the subject 
matter of the settlement was valued in the 
deed at Rs. 70,000, and the different items 
of properties described in Schedules A to 
K of the deed were settled upon different 
persons. Bhuvanapalli Indiramma, the 
appellant’s wife, is described in the docu- 
ment as the tenth settlee, and Door No. 
495, which has been described in Schedule 
H, has been settled upon her, It is further 
recited that the settlees 1 to 6 are the 
children of the settlor’s sister-in-law, 
whereas settlees 8, ro (Bhuvanapalli 
Indiramma) and 11 are the daughters of 
the séttlor’s sister. The oth settlee is 
the settlor’s sister’s grand-daughter. The 
7th settlee was given certain properties, 
because he was “the faithful: and loyal 
servant of the late V. Venkateswara 
Sastrulu, husband of the Settlor, and 
served him for over 40 years without any 
blemish whatever and as dependant of 
the settlor and closely related to her as 
her aunt’s son. There is no recital in the 
document to show to which out of the 
eleven settlees the original of the settlement 
deed was handed over. Nor is there any 
recital to show that eleven duplicates of the 
settlement deed were prepared and the 
duplicate handed over to each of the 
eleven settlees. It is, therefore, difficult 
to ascertain to whom the original of 
Exhibit P-2 was actually handed over. 
At the time of the settlement, the appel- 
lant’s wife was about 29 years. The 
11th settlee, who is the sister of the appel- 
lant’s wife, was aged 30 years at that 
time. The elder sister of Bhuvanapalli 
Indiramma is more likely to have received 
the original of the settlement deed. ‘The 
5th settlee, Vedagiri Rama Sastri, is 
described as an Advocate, 55 years old and 
residing at Madras. He is the eldest of 
the eleven settlees and as an Advocate he 
must have realized the advantage of 
keeping custody of the original settlement 
deed, and might therefore have secured 
custody thereof. The subscription at the 
foot of the deed recites that the settlor 
affixed his signature and delivered the 
same in the presence of witnesses, The 
subscription leaves us wondering as to 
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whom it was delivered. ‘In these circum- 
stances, there is a reasonable doubt as to 
whether the appellant’s wife, who was 
only the tenth settlee in the deed, ever 
got into possession of the original title 
deed. If she did not get custody of the 
original of Exhibit P-2, she could not have 
deposited it with the appellant at the time 
of the alleged equitable mortgage, which, 
we have reasons to suspect, was itself a 
myth. The'inability of the appellant to 
produce the title deed the custody of 
which he did not probably have is an 
element which has an important bearing 
on the question of his guilt. The con- 
duct of the appellant is certainly such as, 
to shock the conscience of any Court. 
He may be guilty of perjury or criminal 
misappropriation, with which we are not 
here concerned. If we give him the 
benefit of reasonable doubt in these 
quasi-criminal proceedings for contempt, 
we would have to hold that he is not 
proved to have been in custody of the title 
deed. Ifhe is not in custody, his failure to 
produce the deed cannot be regarded as 
wilful, in which case it would follow that 
we must acquit him of contempt, which 
we do regretfully, I agree, therefore, that 
this appeal be allowed. ) 


S.J. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, . 


PRESENT:—T. Ramaprasada Rao, 7. 


Appeal allowed. 


T.U. Narayanan Petttioner* 
D, 

K. Pachinayaki Respondent., 
pe | 

S.A. Subramania Iyer .. Petitioner 

U. i 

K. Rathinam .. Respondent. 


Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960), section 25—Eviction— 
Revision—Effect of the Amendment Act of 1973 
—Furisdiction of District Fudge—Retros- 
pectrvity—Should be express in the enactment. 


The Tamil Nadu Buildings (Lease and 
Rent Control) Amendment Act (XXIII of 
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of 1973. 28th August, 19734 
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1973) does not touch upon the jurisdiction 
of the District Judge as _ revisional 
authority under section 25 of the Act 
(XVIII of 1960) in matters of which he 
is in seisin or relating to petitions 
filed b fore goth June, 1973. Once a 
lis has been properly entertained by a 
statutory authority then it is that autho- 
rity which ought to continue that pro- 
ceeding, clear it and dispose of it unless 
expressly prohibited from doing so by a 
later enactment. [Para. 8.] 
Retrospectivity should be clearly manifest 
in a legislative provision and such retros- 
pectivity should not be given a larger 
effect than what is absolutely necessary. 

[Para. 10.] 


Cases referred to— 


Gnana Prakasam v. Vsz, 60 M.L.J. 293: 
A.LR. 1931 Mad. 352; State of Punjab v. 
Mehar. Singh Pratap Singh, 1955 S.G.J. 25: 
(1955) 1 S.C.R. 893 : 56 Crl.L.J. 254 : 
A.LR. 1955 S.C. 84; Har Prasad Singh v. 
Ram Swarup, A.I.R. 1973 All. 390. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the District Court, Coimbatore 
(West) at Coimbatore dated gth July, 
1973 and made in C.R.P. Nos. 152 and 
155 of 1972 respectively (R.C.A. Nos. 87 
and 7o of 1970 on the file of the Court of 
the First Additional Subordinate Judge, 
Coimbatore and R.C.O.P. Nos. 251 and 
253 of 1969 on the file of the Court of 
The Principal District Munsif and House 
Rent Controller, Coimbatore respectively), 


M. N. Rangachari, S. Srinivasan, S. Sampath- 
kumar, S. Raja Ram and R. Subramaniam, 
for Petitioners. 


The Court made the following 


Juvomenr.—The tenants are the peti- 
tioners. The respondents filed applications 
seeking for the eviction of the petitioners 
as tenants under section 14 (1) (b) of the 
Madras Burani (Lease and Rent Gon- 
trol) Act, 1960, hereinafter referred to as 
the Act, on the allegation that they re- 
uired the premises for the purpose of 
deoin and reconstruction. The 
Rent (Controller, the appellate- 
authority and the revisional authority 
came to the conclusion that the land- 
lord’s request under the circumstances 
as above was bona fide. Incidentally 
a contention was raised about the 
validity of the notice to quit and 
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whether there was a proper undertaking 
as contemplated under section 14 (2) (b) 
of the Act. On this point raised, the 
tenants could not succeed both before 
the Rent Controller, the appellate autho- 
rity and the revisional authority, namely, 
the District Judge who had the requisite 
jurisdiction to deal with such revision 
petitions under section 25 of the Act as it 
then was. It is as against the orders of 
the revisional authority that the present 
Civil Revision Petitions have been filed. 


a. Again the contentions raised before 
the lower authorities were repeated. 
I am unable to interfere with the con- 
current findings of the Courts below who 
accepted that the requirement of the 
landlords was bona fide and that they 

nuinely desire to demolish the build- 
ing and reconstruct the same. On the 
question whether there was a valid notice 
to quit, the notices of termination of 
tenancy called upon the petitioners as 
tenants to hand over possession by the 
Ist July, 1969. The tenancy was in 
accordance with the English calendar 
month. Our Court accepted such a 
notice of termination of tenancy as a 
valid notice to quit and, in fact, the lear- 
ncd District Judge himself referred to the 
ruling of our Court in Gnana Prakasam v. 
Vaszi, In my view, the conclusion 
arrived at by the revisional authority 
that the notice to quit was proper, can- 
not be disturbed. 


g. Regarding the other contention, the 
undertaking given by the respondents in 
accordance with section 14 (2) (b) of the 
Act ran in these terms: 


“The petitioner undertakes to start 
the work of demolition forthwith and 
complete the construction within 4 or 
5 months’’. 


The nature of the undertaking required 
in section 14 (2) (b) of the Act is that 
the landlord should undertake that the 
work of demolishing any material por- 
tion of the building shall be substantially 
commenced by him not later than one 
month and shall be completed before 
the expiry of three months from the date 
he recovers possession of the entire 
building or before the expiry of such 
further period as the Controller may, 


1, 60 M.L.J. 293: A.ILR. 1981 Mad. 352. 


He 


for reasons to be recorded in writing, 
allow. A proper understanding of 
this provision relating to the: under- 
taking which a landlord should give if 


he seeks for eviction of the' tenant for 


the immediate purpose of demolishing 
the building and erecting a new build- 
ing on its site is that ‘he should give 
a redsonable impression that he would 
take up the work ‘of demolition of the 
building as expeditiously as possible but 
not later than one month from the date 
of recovery of possession of the building. 
In the instant case the petitioners under- 
took the work of demolition forthwith. 


The word ‘forthwith’ indicates that the. 


demolition would certainly be started 
within a month from the date of obtain- 
ing ion. By necessary ''impli- 
cation, ‘the'undertaking would come with- 
in the'lettér as well as the spirit contained 
in section 14 (2) (b)'of the Act. The 
learned District Judge was therefore 
right in saying that there has been a 
substantial compliance of ' the vire- 
ment in section 14 (2) (b) and hence this 
point was’also held against the petitioners. 


I am not inclined to interfere with it as I’ 


find no material irregularity or‘ impro- 
priety in the said finding. Ultimately 
the revisional authority dismissed the peti-. 
tions. It is as against this order the present 
Civil Revision Petitions have been filed. 
Though in the grounds a reiteration is 
made of the contentions earlier raised, 
which, according to me, are concluded by’ 
findings which ought not to be disturbed, 
a question of general importance - was 
argued by the learned Counsel for the 
petitioners, which I shall presently state 
and consider. l 


4. Act XVIII of 1960 provided for a 
revision to the District Judge of the dis- 
trict concerned against the order of, an 
appellate authority passed under sec- 
tion 23 of the, Act. In cases decided by 
an appellate authority under section 23 
of the Act and functioning in the presi- 
dency town, the said decision is revisable 
by the High Court direct. The section 
also provides for the limits of interference. 
A revision could be entertained for the 
purpose by the High Court or the District 
Court, as the case may be, to satisfy 
itself as to the legality, regularity or pro- 
priety of such order and it may pass such 
order in reference thereto as it thinks fit. 
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This was the old provision. Act XVIII 
of 1960 was further amended by the Tamil 
Nadu Buildings (Lease and Rent Control) 
Amendment Act, 1973 (XXIII ‘of 
1973), hereinafter referred” to 'as the 

endment Act. We are however con- 
cerned with section 19 of the Amendment 
Act which ‘runs as follows: 


“1g. Substitution of section 
Nadu Act XVIII of 1960. . 


‘For section 25 of the principal Act, the 
‘following section shall be’ substituted, 
namely :— 


25. Reviston—(1) The High Court 
may on the application of any person 
‘aggrieved by an order of the appellate . 
authority, call for and examine the 
record of the appellate authority, to 
satisfy itself as to the regularity of such 
proceeding or the correctness, legality 
or propriety of any decision or order 
passed therein and if, in any case, it 
appears to the High Court that any 
such decision or order should be modi- 
fied, annulled, reversed or remitted 
for re-consideration, it may pass orders 


‘accordingly. 


(2) Every application to the High 

. Court for the exercise of its power 
under sub-section (1) shall be preferred 
within one month from the date on 
which the order or proceeding to which 
the application relates is communicated 
to the applicant: l 


Provided that the High Court, may, 
in its discretion, allow further time not 
exceeding one month for the filing of 
any such application, if it is satisfied 
that the applicant had sufficient cause 
for not preferring the application with- 
in the time specified in this sub-section’. 


25, Tamil 


5. The main purport of this Act is to take 
away the revisional jurisdiction of the 
District Courts against an order of the 
appellate authority. In this Amendment 
Act no other saving provision is made 
regarding the disposal of proceedings 
which were by then pending in District 
Courts. There is however section 27 of 
the Amendment Act which expressly 
provides for the disposal of pending pro- 
ceedings relating to fixation of fair rent. 


6. Under these circumstances learned 
Counsel for the petitioners said that on and 
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after 30th June, 1973, when the Amend- 
ment Act came into force, there is auto- 
matic abatement of the revision petitions 
filed and pending disposal before the 
District Courts under section 25 of the 
Act and that therefore the order made 
by the learned District Judge in this case 
on gth July, 1973 is without jurisdiction. 
It was also said that in the absence of 
a specific saving clause or an enabling 
provision in the Amendment Act to 
cover the transitory stage, the order of 
the District Judge should be deemed 
be a nullity. 


4. The situation now obtaining regard- 
ing similar matters could duly be con- 
ceived and stated as follows. ‘There 
may be revision petitions filed | under 
section 25 of the Act before the District 
Judge of each district which were duly 
entertained in accordance with the law 
then in force prior to goth June, 1973. 
They were valid'y instituted and enter- 
tained. We can also concetve of cases 
where the District Judge as revisional 
authority has disposed of matters as such 
authority prior to goth June, 1973 and 
the aggrieved party might have come to 
the High Court for the purpose of revision 
against the said order and such revision 
petitions may also be pending disposal 
by the High Court. If the appellate 
authority passes an order under section 23 
of the Act on and after goth June, 1973, 
then the aggrieved party should certainly 
seek relief in the High Court for ‘purposes 
of revising such an order under section 19 
of the Amendment Act. But the ques- 
tion is whether the quondam revisional 
authority, namely, ihe District Judge, 
under section 25 of the „Act can deal 
with such a revision petition after 3oth 
June, 1973 which was duly, ° regularly 
and properly entertained prior to that 
date. It was argued that the District 
Judge has no jurisdiction to deal with 
such revision petitions after goth June, 
1973. i i 


8. I am unable to agree. The amend- 
ment Act of 1973 does not touch upan the 
jurisdiction of the District Judge as such 
revisional authority under section 25 of 
the Act in matters of which he is in seisin 
or'relating to petitions filed before goth 
June, 1973. Once a lis has been properly 
entertained by a statutory authority, then 
it is that authority which ought to con- 
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tinue that proceeding, clear it and dispose 
of it unless expressly prohibited from 
doing so by a later enactment. The 


Amendment Act has no retrospective 
effect. If the provisions of the Amend- 
ment Act of 1973 are, only prospective in 
nature, then it is but regular to infer that 
the Legislature did not want to disturb 
the prior state of affairs and in particular 
did not want to take away the jurisdiction 
of the District Judge to deal with such 
revision petitions pending on his file on the 
goth June, 1973. It is only in such cir- 
cumstances that section 4 of the General 
Clauses, Act, 11897 would come into 
play. Section 4 reads as under: 


“d. Maiters prior to repeal unaffected— 
The repeal of any Act or Regulation 
shall not affect any act which shall 
‘have been done or any offence which 
shall have been committed, or any fine 
or penalty which shall have been 
committed, before the repealing Act 
shall have come into operation’’. 


According to this section, if any pro- 
ceeding has commenced before the repeal 
of section 25 of the Act, then it shall 
remain unaffected by the supervening 
provision in the enactment. en the 
Legislature has taken particular care to 
enact section 27 in the Amendment Act 
and made special provision for the disposal 
of pending proceedings relating to fixation 
of fair rent, by necessary implication it 
means that it did not want to disturb 
the pending proceedings in relation to 
other matters: By reason of the pro- 
vision in the General Clauses Act, the 
continuity of the remedy or the legal 
proceedings already commenced is preser- 
ved and saved, 


. It is an accepted principle of law 
t when a repeal is followed by fresh 
legislation on the same subject, the later 
provision will prevail; but we have to 
look into the provisions of the new act 
only for the purpose of determining 
whether they indicate a different inten- 
tion; see State of Punjab v. Mehar Singh 
Pratap Singh!. The bare repeal by itself 
does not give an indicia, but the manifest 
intention should be ascertained from the 





1. 1955 S.C.J. 25: (1955) 1 S.C.R. 893: 56 
Cr.L.J. 254 : A.LR, 1955 S.Q. 84, 


y” NARAYANAN 0. PAOHINAYAKI (Ramaprasada Rao, 7.) 


new provision and’ if'tHe Court’ is ‘satis- 
fied that a different remedy’ is provided 
for even as regards pending actions and 
if no other mode is possible then only the 
contention of the learned ees: for 
the petitioners that there is total absence 
of jurisdiction on the part of the learned 
District Judge can be entertained. As 
the Supreme Court said in the above 
case: se 


‘The provisions of section 6 of the 
(Uttar Pradesh) General Clauses Act, 
1904 (Corresponding to section 4 of 
the Madras General Clauses Act) will 
in our opinion, apply to a case of repeal 
even if there is simultaneous enactment 
unless a contrary intention can be 
gathered from the new enactment”, 


xo. Under the General Clauses Act, 
notwithstanding the repeal of section 25 
of the Act and the introduction of section 
19 in the Amendment Act, 1973, no 
contrary intention appears:in the amen- 
ded section, providing for an automatic 
cessation .of jurisdiction in the District 
Judge to deal with pending Civil Revision 
Petitions before him filed as against orders 
passed by the appellate authority prior 
to-1st July, 1973. It is also an accepted 

rinciple of law that retrospectivity should 

e clearly manifest in a legislative pro- 
vision and such retrospectivity should not 
be given a larger effect than what is 
absolutely necessary. As was pointed 
out by a Full Bench of the Allahabad 
High Court'in Har Prasad Singh. v. Ram 
Swarup? : 


“The mere fact that the enactment in 
question does not contain any saving 
clause in not decisive of the question 
as to whether the Act is to operate 
retrospectively so as to affect pending 
cases as well.” ' : H 

l "4 
xr. A statutory remedy by way of an 
appeal or revision to a tribunal in the 
higher hierarchy does create a right in 
the litigant. If it can be safely assumed 
that the litigant had such a right to file 
@ revision petition in the District Court, 
over orders passed by the appellate autho- 
rity prior to goth June, 1973 then it 
follows that the said revisional authority 


J 4 





1, ALR, 1973 All 890, 
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namely, the District Judge, is statutorily 
obliged: to deal with such revision’ peti- 
tions unless there is a ban created in the 
exercise of such jurisdiction by him by 
a supervening legislative provision, I 
am of'the view that the District Judge, 
when he disposed of the present matter, 
was a competent statutory tribunal who 
could exercise jurisdiction over a pend- 
ing revision petition before him and the 
orders passed by him in that capacity 
are not assailable on the ground that 
there -was total want of jurisdiction in 
him after, the introduction of section 19 
in the Amendment Act. l 


12. The practical difficulty in accepting 
the contention of the .learned Counsel 
for. the petitioners may.also be pointed 
out. .There are numerous Civil Revision 
Petitions now pending in the High Court 
-against the orders of District Judges who 
disposed of old matters after the goth 
June, 1973 as such revisional autho- 
rities. Is the High Court competent to 
revise or affirm such an order if the 
revisional authority lacked jurisdiction 
when it passed the said order ? ‘Or should 
the High Court treat it as a revision against 
the-order of the appellate authority and 
deal with it?) Or should the High Court 
return the said Civil Revision Petitions 
to the parties concerned to enable them, 
if they are so inclined, to, file revision 
‘petitions under section 19 of the Amend- 
ment Act seeking a revision of the order 
of the Appellate Authority? The only 
sible reconciliation which could be 
ad to surmount the above practical 
difficulties is to allow thé continuance of 
nding pre before the District 
Jadra of, ‘districts as revisional authori- 
ties under'the' quondam provision of law 
to’ exercise their jurisdiction under it 
and deal with them as there is no prohi- 
bition ‘in the Amendment Act enabling 
them to do so. This would also, simplify 
the complex practical problems hich 
the High Court may be called upon to 
face. In all matters in which revisions 
have been filed to this Court against 
decisions- of the District Judges as revi- 
sional authorities under section 25 of the ` 
old Act, the High Court can revise the 
same exercising jurisdiction under the 
a provision in section 25 of the 
ct, 
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rg. ,As the litigant’s right to file a revi- 
sion petition cannot so lightly be brushed 
aside unless the Legislature prescribed a 
mandate in that direction, I am of the 
view that the District Judges in the various 
districts would have jurisdiction to conti- 
nue the pending Civil Revision Petitions 
before them provided they relate to orders 
passed by the appellate authorities before 
goth June, 1973. The position, however, 

d certainly be different if an appel- 
tate authority has passed an order on and 
after goth June, 1973 on which date 
section 19 of the Amendment Act came 
on the anvil. In those cases the District 
Judges certainly would not have juris- 
diction to entertain the revision petitions 
and they would be right if they return 
the same for presentation to the proper 
Court. But in all other cases, particu- 
larly in cases where revisions are pending 
against the orders of the appellate autho- 
rities passed prior to sath June, 1973, 
the District Judges will still have juris- 
diction to deal with them and pass orders 
thereon. All such orders are once again 
revisable, if they need revision at all, 
by the High Court in exercise of its 
jurisdiction under the quondam section 
25 of the Act. In these circumstances 
I am unable to agree with the learned 
Counsel: for the petitioners. that the order 
sought to be revised was passed by the 
learned District ‘Judge ae TOS 


tion. arty 


14. If the District Judge has such juris- 
diction to continue those proceedings, 
hear them and dispose of them, he has 
no jurisdiction to return them. , It, is 
however made clear that this order of ane 
relates only to revision petitions pen 

before District Judges bee ee June, 
1973, and as against orders of appellate 
authority passed before that date. The 
Civil Revision Petitions are therefore 


15. The petitioners seek for time to 
vacate on the ground that they were there 
for aconsiderable length of time. The 
petitioners are granted four months’ 
time to vacate.’ 


S.J. 


Petitions 


dismissed. 
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IN THE HIGH COURT OF JUDI; 
CATURE AT MADRAS. 


PRESENT :—M. M. Ismail, 7. 
S. S. Rajabathar | 
J. | 

N. A. Sayeed Respondent. 


(A) Givil Procedure Code (V of 1908), section 
47—Executing Gourt—Powers of—Decree Jor 
specific performance of contract to sell im- 
movable property—Absence of direction to 
deliver possession of fproperty—Furisdiction 
of executing Court to order delivery of posses- 
ston—Relief of possession—Nature ' of—If 
Pgh to and part and parcel of decree 

ific' Relief Act 


ey pin uit for specific performance— 


Appellant® 


A oe to deliver possession of the 
property is incidental to a decree for 
specific performance of an agreement to 
sell immovable property, and, therefore, 
the executing Court has jurisdiction to 
order delivery of possession, although the 
decree in the suit for specific ormance 
does not provide for delivery of posses- 
sion. It cannot be said that in such a 
case the executing Court cannot go behind 
the’ decree and order’ delivery of posses- 
sion. 


The executmg Court has jurisdiction to 
grant the relief of possession as incidental 
to the execution of the decree for specific 
performance of a contract of sale. > | 


[Para. 22.] 
(1915) ILL.R. 38 Mad. 698: 1 LW. 
147 distinguished - and explained : 


A.I.R. 1948 Nag. 406, dissented from. 


Giving delivery of possession of property 
specifically directed to be sold is part and 
parcel of a decree for specific performance 
of an agreement to sell the property. 


[Paras. 8 and 10.] 


(1924) LLR. 47 Mad.’ 150: 45 
M.L.J. 431, relied on; A.I.R. 1950 
a 4155 AIR. 1954 All. 6493; 

A.LR. 1952 Cal. 362; A.LR. 1955 
Cal. 267; A.I.R. 1963 M.P. 86; A.IR. 
gn Pat. 89; A.I.R. 1931 Pat. 179 and 


$ S.A. No. 1698 of 1970. 
28th September, 1973. 


1] RAJABATHER 0. SAYEED (Ismail, 7.) 


A.I.R. 1957 Pat. Jor, followed. (1895) 
LL.R. 18 Mad. 415, : 5 M.L.J. 164, 
referred to. 


(B) Transfer of Property Act (IV of 1882), 
section 52—Applicability—Purchase of pro- 
perty pending suit by vendee under prior agree- 
ment for sale for specific performance of agree- 
ment —Sale by such purchaser to another and 
sale by the latter to another after decree in 
appeal in the suit—If hit by lis pendens— 
Plea of absence of knowledge of prior agree- 
ment for sale —Sustainability. 


The respondent in the Second Appeal 
entered Into an agrecment with WV dated 
4th September, 1958 for purchase of the 
suit . property. As N failed to execute 
the sale deed, the respondent filed a suit 
against W for specific performance of 
the agreement in 1959 which was dis- 
missed by the trial Court on 25th March, 
1960. On appeal by the respondent, the 
appellate Court reversed the dismissal 
and decrced the suit by its decree, dated 
8th December, 1960. The judgment- 
debtor appealcd to the High Court which 
was dismissed. During the interval N 
sold the property to Son 24th September, 
1959 and from S the appellant in the 
second appeal purchased the property 
under a sale deed dated 4th August, 
1961. When the respondent took pro- 
ceedings in execution taken out by 
him for possession of the property 
under the decree for specific performance, 
the appellant brought a suit for a de- 
claration of his title and for an injunc- 
tion to restrain the respondent from seek- 
ing to dispossess him, pleading inter alia 
that he purchased the property from S, 
without knowledge of the respondent’s 
suit for specific performance and that 
therefore he had a valid title to the pro- 

and was entitled to remain in pos- 
session. 


Held : There was no dispute that the pur- 
chase by S, first, and, thereafter, by the 
appellant from $ were affected by the 
doctrine of lis pendens and consequently 
as the suit of the respondent was 
ultimately decreed the appellant could 
not and did not acquire any title 
to the suit property. [Para. 2.] 


Cases referred to :— 


Krisknammal and another v. M. Soundara- 
raja Atyar, (1915) LLR. 38 Mad, 698. 
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1 L.W. 147 ; Venkoba v. Subbanna, 
(1888) I.L.R. 11 Mad. 151 ; Brijmohan 
Matiulal v. Mt. Chandrabhagabai, A.I.R. 
1948 Nag. 406 ; Krishnaswami and another 
v. Sundarappayyar, (1895) I.L.R. 18 
Mad. 415: 5 M.L.J. 164; Sundara Rama- 
nujam Naidu v. Stvalingm Pillai and another, 
(1924) LL.R. 47: Mad. 150: A.I.R. 1924 

- 360 : 45 M.L.J. 431 3; Muhtud- 
din Ahmed Khan v. Majlis Rai, (1884) LL.R. * 
6 All. 231; Deonandan Prasad Singh v. Janaki 
Singh and others, A.I.R. 1920 Pat. 89 ; 
Atal Behary Acharya v. Barada Prasad Banerji, 
A.LR.. 1931 Pat. 179 ; Sri Janardan Kis- 
shore Lal Singh Deo and another v. Girdhari 
Lal Sunda, A.I.R. 1957 Pat. yor ; Arjun 
Singh v. Sahu Maharaj Narain, A.I.R. 
1950 All. 415 ; Pt. Balmukand v. Veer 
Chand, A.I.R. 1954 All. 643 ; Kartik Ghan- 
dra Pal v. Dibakar Bhattacharjee, A.I.R. 
1952 Cal. 362 ; Subodh Kumar Banerjee 
v. HMiramoni Dasi and others, A.I.R. 1955 
Cal. 267 ; Dadulal Hanumanlala v. Smt. 
Deo Kumar Bai, w/o Shantilal Durg, A.I.R, 
1963 M.P. 86. 


A against the Decree of the Court 
of the Subordinate Judge, Kancheepuram 
dated r2th' December, 1968 and passed 
in A. S. No. 222 of 1969 preferred against 
the Decree of the Court of the District 
Munsif, Kancheepuram in O, S. No, 
767 of 1967. 


R. Mohan, for Appellant. 


M. A. Sathar Sayeed and S. I, Samiullah» 
for Respondent. 


The Court delivered the following 


JUpGMENT.—The plaintiff in O. S. No. 767 
of 1967 on the file of the Court of the 
District Munsif of Kancheepuram who 
lost before the Courts below, is the ap- 
pellant herein. The facts are not in 
controversy. The respondent herein 
entered into an agreement with one 
Namperumal Naidu under Exhibit 
B-1 dated 4th September, 1958 for pur- 
chase of the suit property. Namperu- 
mal Naidu having failed to execute 
the sale deed, the ndent instituted 
O. S. No. 41 of 1959 on the file of the 
Court of the District Munsif of 
Poonamallee against the said Namperu- 
mal Naidu for specific performance, of 
Exhibit B-1 agreement. The said suit 
was dismissed by the learned District 
Munsif as evidenced by Exhibit A-8 dated 
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25th March, 1960 being a certified copy 
of the decree therein. ‘The respondent. 
took up the matter in appeal to the 

learned District Judge of Chingleput and 
the learned District Judge by his judg- 
ment and decree dated 8th December, 
1960 reversed the conclusion of the 
learned District Munsif and decreed the 
suit for specific psrformarice instituted 
by the respondent., Exhibit A-9 is a cer- 
tified copy of the decree, while Exhibit 
B-2 is a certified copy of the judgment. 
The matter was taken up further m ap- 
‘peal to this Court by ‘the judgment- 
debtor and that appeal was dismissed. 
During the interval, Namperumal Naidu 
sold suit property to one Santhi- 
appa Naicker on 24th September, 1959 
and from the said Santhiappa Naicker, 
the appellant herein purchased the 
property under Exhibit A-r dated 4th 
August, 1961. From this it is clear that 
on the date when Namperumal Naidu 
sold the property to Santhiappa Naicker 
on 24th September, 1959, O. S. No. 41 
of 1959 was pending and subsequently 
when the appellant purchased the pro- 
perty from the said Santhiappa Naicker 
on 4th August, 1961, A.S. No. 153 of 
1960 had already been disposed of in 
favour of the respondent herein. It was 
thereafter that the respondent herein 
took proceedings for execution of the 
decree passed in his- favour in A.S. No. 
153 of 1960 and by way of execution he 
prayed for an order for delivery of pos- 
session. Such delivery of possession was 
ordered by: the executing Court in favour 
of the respondent and the respondent 
proceeded to take possession of the pro- 
perty pursuant to the orders of the Court. 
It is at that stage: that the appellant 
herein instituted the present suit for a 
declaration of his title to the suit pro- 
perty and for an injunction restrainmg 
the respondent herein from seekmg to 
dispossess the appellant on the basis of 
the orders p by the executing Court 
in execution of the decres passed in A.S. 
No. 153.0f 1960. The case of the ap- 
pellant was that he had purchased thie 
suit property from Santhiappa Naicker 
without knowledge of the suit for specific 
performance; that consequently he -had 
acquired a' valid title to the property and 
that therefore he was entitled to remain 
in possession of the same.: He also put 
forward a contenion that the executing 
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Court had no jurisdiction to order ‘de- 
livery of possession in execution of the 
decree in A.S. No. 153 of 1960 since the 
decree therein did not contain a clause 
regarding delivery of possession. The 
Courts below held that since Santhiappa 
Naicker purchased the property during 
the pendency of the suit mstituted by the 
ondent herein which ultimately 
ended in his favour, the said sale was 
affected by the doctrine of lis pendens 
and that consequently Santhiappa 
Naicker did not acquire title to the pro- 
perty with the result the appellant him- 
self did not acquire title to the property 
from Santhiappa Naicker. With 
regard to the contention ofthe appellant 
that the executing Court had no juris- 
diction to direct delivery of possession, 
since the decree in the suit for specific 
performance instituted by the respondent 
did not provide for delivery of possession, 
the Courts below overruled the same on 
the ground that the direction to deliver 
possession of the property is incidental 
to a decree for specific performance and 
therefore the executing Court had juris- 
diction'to order delivery ‘of possession. 
It is against those judgments and decrees 
that the present second appeal has been 
preferred by the plaintiff in the suit. 


2. Waving regard to the admitted fact 
that Santhiappa Naicker purchased the 
property from Namperumal - Naidu 
during the pendency of thè suit 
instituted by the respondent herein for 
P performance of the agreement, 
ere can ‘be no dispute whatever 
that the purchase by Santhiappa Naicker 
first and thereafter by the appellant were 
affected by the doctrine of lis pen 
and consequently as the suit instituted 
by the respondent was ultimatcl 
decreed, the appellant had not ac- 
uired any title to the suit property, with 
hs result the only question that arises 
for consideration is, whether the ap- 
pellant is entitled to any injunction res- 
training the respondent from seeking to 
take possession of the property pursuant 
to the orders of the Court in execution of 
the decree in A. S. No. 153 of 1960. 


3. Mr. R. Mohan,’ learned -Counsel for 
the appellant, placed reliance on a deci- 
sion ofthis Court as well as that of the 
Nagpur High Court in support of his 


Tj RAJABATHAR V. SAYEED (Ismail, 7.) 


contention thatin so far the decree pass- 
ed in favour of the respondent in A.S. No. 
153 of 1960 did not provide for delivery 
of possession, the execution Court could 
not go behind that decree and order 
delivery of possession. The decision 
of this Court relied on is that of Sankaran 
Nair and Tyabji, JJ. in Artshnammal 
and another v. M. Soundararaja Atyar'. 
In that case the plaintiff had earlier insti- 
tuted a suit for specific performance and 
obtained a decree for specific performance 
and a sale deed was executed in his favour. 
Thereafter, he filed an independent suit 
for recovery of possession. The ques- 
tion for consideration before the Bench 
was whether the subsequent suit for re- 
covery of possession was barred ‘under 
Order 2, rule 2 of the Code of Civil 
Procedure. The learned Judges whe 
decided the case held that such a suit 
was not barred by Order 2, rule 2 of the 
Code of Civil Procedure. Sankaran 
Nair, J. held that at the time when the 
plaintiff brought that suit for specific 
performance, the right to possession 
was not vested in him ; that he would 
acquire that right only on the execution 
of the deed of conveyance ; and that pos- 
session was not merely an incident or sub- 
sidiary to the sale deed. The learned 
Judge also pointed out that in a suit for 
specific performance the parties to the 
contract alone need be parties. 


4. On the other hand, Tyabji, J., pointed 


out : 


“ Assuming (as was argued before us) 
that the agreement gave the right of 
possession apart from the right to obtain 
a conveyance, still possession under 
the agreement could only be for the pe- 
riod prior to the conveyance, after which 
the purchaser’s title would be completed 
and he would then be entitled to 
possession not under the agreement, 
but on the basis of his title. The 
plaintiff's failure to ask for possession 
m the previous suit might therefore 
have been fatal to any claim he might 
have set up in the present case under 
the agreement. If for instance the 
plaintiff had alleged that he was en- 
titled to possession under the agree- 
ment at some time previous to the con- 
veyance, and had claimed in the 


— 


I, (1915) LL.R. 38 Mad, 698 : 1 L.W. 147. 
22 
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present suit damages for being kept 
out of possession from that-date, the 
answer might no doubt have been that 
the plaintiff’s rights to such damages 
until the date of the conveyance were 
barred : Venkoba v. Subbannat. ‘The 
plaintiff makes no such claim. His 
‘claim is on a distinct cause of action 
which had not arisen at the time when 
the first suit was instituted.” 


5. Thus, it will be seen that the learned 
Judges were not considering the question 
as to the jurisdiction of the executing 
Court with reference to a decree for 
specific performance, but they were 
considering the question whether the 
cause of action for.the claim of the 
plaintiff in the latter suit was based upon 
the original agreement or the subsequent 
conveyance deed executed in his favour. 


6. The decision of the Nagpur High 
Court referred to and relied on by the 
learned Counsel is that of a single Judge 
of that Gourt in -Brijmohan Mattulal v. 
Mt. Ghandrabhagaba:?. In that case, the 
learned Judge of that Court took the 
view that the executing Court’s jurisdic- 
tion is limited to the decree itself and that 
if a decree in respect of a particular pro- 
perty or in respect of a particular matter 
was rightly or wrongly not passed, it 
could not be executed in respect of that 
property or in respect of that matter. 
While coming to this conclusion, the 
learned Judge referred to the decision 
of this Court referred to already, among 
others, and held that this Court had taken 
the view that the two reliefs were dis- 
tinct. In my opinion, the judgment of 
this Court in Anshknammal.and another v. 
M. Soundararaja Atyar®, referred to al- 
ready is no authority for the proposition 
that where a suit for specific performance 
has been decreed, the executing Court in 
execution of that decree has no right to 
pass orders with regard to incidental 
matters such as delivery of possession, 
in a case where the suit for specific per- 
formance was for the enforcement of an 
agreement to lease or an agreement to 
sell an immovable property. In view of 
the preponderant view of the other Courts 
to which I shall make a reference im- 
PE Á 

r. (1888) I.L.R. 11 Mad. 151. 

2, AIR. 1948 Nag. 406. 

3. (1915) LL.R. 38 Mad. 698: 1 L.W. 147 
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mediately,, I am unable to agree with 
the conclusion of the learned single Judge 
of the Nagpur High Court in the case 
referred to already. 


7. Before referring to the decisions of 
the other Courts, on the point, it will be 
useful to refer to two decisions of this 
Court, though not on the identical point, 
but having a bearing on the question 
under consideration. In Knsknaswami and 
another v. Sundarappoyyar!, a Bench of 
this Court (Muthusami Ayyar and Best, 
JJ.) pointed out that “ the cause of ac- 
tion, namely, the right to obtain a sale 
deed and possession of the property pur- 
chased, concerns both the defendants 
and entitles plaintiff to relief against 
both.” That again was not a decision 
dealmg with the jurisdiction of the exe- 
cuting Court. 


8. Another Bench of this Court had to 
consider the question of Court-fee pay- 
able on a suit for specific performance 
which also incidentally prayed for re- 
covery of possession in Sundara Ramanu- 
jam Naidu v. Sivalingam Pillai and another?. 
Krishnan, J., in that case held : 


“The relief by way of giving posses- 
sion arises from the relief granting 
the execution and delivery of the sale 
deed, as without a registered sale- 
deed, title cannot be transferred under 
the Transfer of Property Act where the 
value is over Rs. 100; without the 


latter relicf being granted, the former 
cannot : see Muhiuddin Ahmed Khan v. 
Majlis Rai®, Nevetheless both the 


rights, viz., the first to the sale-deed 
and the right to possession spring out 
of the same contract though one neces- 
sarily precedes the other. The 
delivery of possession is a part of the 
specific performance of a contract of 
sale unless the terms thereof show that 
the vendee was not under an obliga- 
tion to deliver possession. The claim 
for delivery of possesion is as much 
a part of specific performance as the 
claim for the payment of the price is, 
when the seller brings the suit for speci- 


fic performance”. (Italics are mine) 








a Ee 


ur R I.L.R. 18 Mad. 415 : 5 M.L.J. 164. 
2, (1924) I.L.R. 47 Mad. 150 : 45 M,L,J. 
431 : A.LR. 1924 Mad. 9360. 
R 


; . 19 “18 
g. (1884) ILL.R. 6 All, 231, 
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9. Venkatasubba Rao, J., who constitu- 
ted the other member of the Bench ob- 
served : 


‘‘ Specific performance does not con- 
sist merely of the execution of a sale- 
deed. A suit to obtain a. sale- 
deed is not what is referred toin the 
said section, but it is a suit for specific 
performance of a contract of sale. The 
execution of a conveyance is only a part 
of the specific performance. If the 
vendor agrees to execute a conveyance 
as well as to deliver possession, it can- 
not be said that specific performance of 
the contract does not comprise both the 
execution of the sale-deed and delivery 
of possession. In every contract of 
sale, unless the contrary appears the 
vendor must be deemed to impliedly 
agree to give possession of the property 
to the purchaser. In a suit for specific 
performance the purchaser seeks to en- 
force the terms of his contract. The seller 
as much agrees to put the purchaser in 
possession as he agrees to execute a 
conveyance in his favour. ” 


xo. Even though the above decision also 
did not deal with the jurisdiction of the 
executing Court after a decree for specific 
performance has been passed, still the 
statement of the learned Judges which I 
have shown in italics will clearly show 
that giving possession of property specifi- 
cally airected to be sold is part and par- 
cel of a decree for specific performance of 
an agrcement to sell the property. 


xx, As I have pointed out already, there 
are several decisions of other Courts of 
this country directly supporting the con- 
clusion of the Courts below on the point 
in question. 


12. The earliest of the decisions is that 
of a Bench of the Patna High Court m 
Deonandan Prasad Singh v. Janaki Singh 
and others, In that case, the Bench held 
that where the right to possession sprang 
out of the contract for sale, delivery of 
possession would be included in the relief 
by specific performance and generally the 
right arose co-incidentally with the right 
to the execution of the conveyance. In 
so holding, the Bench pointed out that if 
this Court in KArishnammal and another v, 





1, AIR. 1920 Pat, 59, 
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M. Soundararaja Aiyar!, did intend to lay 
down a contrary view, the Patna High 
Court would respectfully venture to differ. 


The next decision is that of the same High 
Court in Atal Behari Acharya v. Barada 
Prasad Banerji’, In that case the question 
actually arose with regard to the jurisdic- 
tion of the executing Court with reference 
to a decree for spscific performance of a 
contract ofsale. The learned Judges have 
held that incidental to the relief to which a 
plaintiff is entitled in a decree for specific 
performance arising on a contract for sale, 
the Court has a right to grant possession 
of the property ; that a contract for sale 
mcludes not only the execution of the ne- 
cessary document but also putting the 
vendee'in possession of the property; and 
that therefore if there is an omission in the 
plamt or in the decree about possession, 
the executing Court is not debarred from 
granting the plamtiff the possession of the 
property. Unfortunately, while coming 
to this conclusion, the learned Judges mis- 
took the decision of this Court in Krishnam- 
mal and another v. M. Soundararaja Aiyart. I 
have already referred to the fact that that 
decision was concerned only with the 
bar imposed by Order 2, rule 2, Code of 
Civil Procedure and was not concerned 
with the jurisdiction of the executing 
Court. Erroneously thinking that that 
Judgment denied the jurisdiction to the 
executing Court to grant relief of posscs- 
sion , the learned Judges of the Patna 
High Court stated that in so far as that de- 
cision held that the executing Court had 
no right to deliver possession to a decree- 
holder in an action for specific perfor- 
mance, that proposition been express- 
ly dissented from by the Patna High Court 
in Deonandan Prasad Singh v. Janaki Singh 
and others*, referred to already. Thus, it 
will be seen that both the Benches of the 
Patna High Court m the two decisions 
referred to above would appear to have 
mistaken, the scope of the decision of this 
Court in Arishnammal and another v. Soun- 
dararaja Aiyar’. Notwithstanding this 
mistake with regard to the scope of the 
decision of this Court, the learned Judges 
of the Patna High Court, if I may say so 
with respect, came to the correct conclu- 
sion that an executing Court had jurisdic- 
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tion to grant or order delivery of posses“ 
sion in execution of a decree for specific 
performance. One of the reasons given 
by the learned Judges is that under section 
55 of the Transfer of Property Act, one of 
the implied conditions of a contract for 
sale of immovable property is to give, on 
being so required, the buyer or such per- 
son as he directs such possession of the pro- 
‘da as its nature admits. Consequent- 
y, when the executing Court directs de- 
livery of possession after a conveyance 
has been executed, it is merely completing 
the decree for specific performance by 
directing the vendor to perform one of the 
obligations which he has undertaken to 
perform and which law imposes on him. 


13. Mohamed Noor, J., in the above 
decision (Atal Behary Acharya v. Barada 
Prasad Banerji!) observed: 


“ There is no doubt that the plaintiff's 
suit was for specific performance of a 
contract of sale. It would have been 
quite enough for him if he would have 
simply prayed that the defendant be 
directed to specifically perform the 
contract for sale. If that relief was 
granted by the decree everything which 
was necessary forthe contract to be speci- 
fically performed’ could have been or- 
ered and enforced in the execution. 


14. The above decision was followed by 
another Bench of the Patna High Court 
in Sri Sri Janardan Kishore Lal S ngk Deo 
and another v. Girdhari Lal Sunda*, 


15. Thus, the view of the Patna High 
Court has been uniformly to the effect that 
an executing Court has jurisdiction to 
order delivery of possession, while execut- 
ing a decree for specific performance of an 
agreement either to sell an immovable 
property or to lease an immovable pro- 
perty. 


16. Thesame view has also been taken 
uniformly by the Allahabad High Court. 
A Bench of that High Court in Arjun 
Singh v. Sahu Maharaj Narain?, took the 
view that where in a suit for specific per- 
formance of a contract of sale no relief 
for possession is claimed and consequent- 


a a 
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ly the decree passed in the suit contains no 
relief for delivery of possession, the Court 
executing the decree is competent to de- 
liver possession, an order directive deli- 
very of possession being merely incidental 
to theexecution of the deed of sale. This 
Bench, with reference to an ent ad- 
vanced on behalf of the judgment-debtor, 
based on the decision ‘of this Court in 
Krishnammal and anther v. M. Soundara- 
raja Atyar), very rightly pointed out that 
in that decision the Court was not con- 
cerned with the question of the power of 
the executing Court to direct delivery of 
possession of property in executing a dec- 
ree for specific performance of saleof that 
property. The learned Judges held: 


“What we have to consider is whe- 
ther it is within the competence of the 
execution Court not only to execute the 
-deed of sale, but also to deliver posses- 
sion of the property, in pursuance of the 

‘ decree for specific performance of a 
contract for sale. There can be no 
doubt that if a person sues another for 
specific performance of an agreement 
to sell, and subsequently on the basis of 
the same agreement, sues for possession, 
the second suit would be band by 
Order 2, rule 2, but if the subsequent 
suit is based on the cause of action flow- 
ing from the conveyance obtained in pur- 
suance of the decree in the first suit, it 
will not be barred by Order 2, rule 2, 
as the cause of action for the second suit 
is quite distinct. 

Order 21, rule 32 (5), Civil Procedure 
Code, clearly provides that in case a 
decree for the specific performance of a 
contract for sale is not obeyed, the 
Court may direct that the act required 
to be done under the decree may be 
done, so far as practicable by the decree- 
holder or some other person appointed 
by the Court, at the cost of the judg- 
ment-debtor. ‘The nature of the relief 
granted by the decree in a suit for speci- 
fic performance of a contract for sale 
is 7 D everything which is neces- 
sary for the contract to be specificall 

performed should be held to be oan 
prised in it. A contract for sale includ- 
es not only the execution of the sale 
dged as required by the Transfer of 
Property Act, but also putting the 
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vendee in possession of the property 
sold. As soon as the deed of conveyan- 
ce is executed, the title to the property 
in question vests in the vendee. The 
delivery of possession by the execution 
Court, therefore, appears to be some- 
thing incidental to the right of the 
decree-holder to have the contractspecifi- 
cally performed. The deed of conve- 
yance is itself executed by the execu- 
tion Court. An order directing deli- 
very of possession to the vendee is 
merely incidental to the execution of 
the deed of sale. ”? : 


17. The same view was reiterated by 
another Bench of that Court in Pt. Bal- 
mukand v. Veer Ghand'. In that case, the 
Bench went a step further and held that 
where a decree for specific performance of 
a contract ofsale is silent as to the relief 
of delivery of possession , even though 
claimed in the suit, the executing Court 
is still competent to deliver possession. 
The Pery Judges have pointed out 
that it is not necessary in suit for specific 
performance either to separately claim pos- 
session or for the Court to pass a decree 
for possession and that a decree for specific 
performance ofa contract mcludes every- 
thing incidental to be done by one party 
or another to complete the sale transac- 
tion, the rights and obligations. of the 

arties in such a matter being indicated 
by section 55 of the Transfer of Property 
Act. According to the learned J 


“'The decree for specific performance, 
which provides that the property shall 
be sold to the plaintif by the defen- 
dants and the sale deed shall be executed 
within a certain time, failing which the 
Court will have the sale deed executed 
by a person nominated by it, implies 
that delivery of possession shall be given 
in accordance with the provisions of 
section 55 (1)(f), Transfer of Property 
Act. Delivery of possession is a necessary 
ingredient and part of transfer of owner- 
ship.” 
18. The same is the view of the Cal” 
cutta High Court also. In Kartik Ghandra 
Pal v. Dibakar Bhattacharjee*, a Bench of 
that High Court held : 


“ It is incontestable that in a suit for 
specific performance of contract for the 


T 


ges : 
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sale of land it is open to the plaintiff 
to join in the same suit two prayers 
one for the execution of the deed of 
transfer and another for recovery of po- 
ssession of the land in question...The 
oe to recover possession sprmgs out 
of the contract which is bemg specifical- 
ly enforced and not in the narrower view 
ressed in some of the cases that it was 
only as a result of the execution and 
completion of the conveyance that such 
a right arises.......... 


.... The usual form of a decree in a suit 
for specific performance is that thé 
agreement is referred’ to be specifi- 
cally performed and carried into exe- 
cution with a further provision about 
the details of the steps to be taken by 
the parties. The most important part 
of the decree is that portion where the 
Court directs the contract to be specifi- 
cally performed. The details which 
follow do not in any way limit the juris- 
diction of the executing Court to the 
particular steps which are mentioned 
in the decree but all such other steps 
which ought to be taken for giving full 
effect to the decree for specific perfor- 
mance are not only within the com- 
petence of the Court but the Court is 
bound to assist the party to that ex- 
ROTC ced ace eet By the decree for 
specific performance the Court sets out 
what it fds to be the real contract bet- 
ween the parties and declares that such 
a contract exists and it is for the execut- 
ing Court to do the rest. ” 


19. The same view was reiterated by 
another Bench of that Court in Subodh 
Kumar Banerjee v. Hiramoni Dasi and others*. 
The learned Judges held : 
“ Thus unless there is a contract to the 
. contrary, giving delivery of possession 
to the buyer by the seller is an incident 
of a contract for sale and when there is 
a decree directing the contract to be spe- 
cifically performed it includes a direc- 
tion upon the vendor to give delivery 
of possession to the purchasers. ” 


20. The same view was taken by the 
High Court of Madhya Pradesh in 
Dadulal Hanumaniala v. Smt. Deo Kunwar 
Bai w/o Shantilal, Durg?. The learned 
Judge held in that case : $ 
1, AIR. 1955 Gal. 267. 
2, A,I,R, 1963 M.P, 86. 
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“ Under section 55 of the Transfer of 
Property Act the rights and liabilities 
of buyer and seller, in the absence of a 
contract to the contrary, have been 
enumerated and, as the contract in 
question (Exhibit P-1) is silent and 
there being nothing’ to the contrary as 
to the delivery of possession , it has to 
be held that the vendor-defendant 
had contracted with the plaintiff vendee 
to deliver possession to him over the 
property after execution of the: sale- 
deed in his favour. It was a part of the 
entire contract and had come into exis- 
tence simultaneously with that part 
under which the sale-deed was to be 
executed. The result, therefore, was 
that when the plaintiff went to the Court 
claiming specific performance of the 
contract (Exhibit P-1) and was declar- 
edto be so entitled, the defendant- 
judgment-debtors would be deemed to 
have been held also correspondingly 
liable not only to convey the property 
but also to place the plaintiff-decree- 
holder in possession thereof on bemg so 
required by him.” 
a1. The learned Judge has further point- 
ed out that when the judgment-debtor 
refuses to execute the conveyance and the 
Court executes the conveyance, the Court 
is substituted for the judgment-debtor 
and by virtue of that substitution, the 
Court is entitled to direct the judgment- 
debtor to put the decree-holder m posses- 
sion of the property. The learned Judge 


went on to State :; 


“ Since under the Transfer of Property 
Act the right to ask for possession and 
right to obtain the same is implicit in 
the contract to transfer the property, 
then the decree-holder automatically 
gets that right to demand possession 
from the party conveying the pro 

and that party m such a situation being 
only the Court, which had replaced the 
judgment-debtor and which had to 
act, therefore, on his behalf as his statu- 
tory agent, it necessarily became lia- 
ble to perform that part of the contract 
relating to delivery of possession also. 
What the Court did was nothing but 
obeying the decree recognizing the 
contract including performance of such 
further acts and things as woul& be 
found requisite to give full effect to the 
same. 
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a2. No other decision of any other 
Court bearing on this -point was brought 
to my notice. As I have pointed out 
already, there is no decision of this Court 
holding that where a suit for specific per- 
formance of a contract for sale has been 
decreed by a.Court, the executing Court, 
while executing the decree, has no juris- 
diction to direct delivery of possession 
asincidental to the execution of the con- 
veyance in favour of the decree-holder.On 
the other hand, as I have pointed out 
already, exceptmg the Nagpur High 
Court, in the solitary decision referred to 
above, all the other High Courts have 
taken the view that the executing Court 
has jurisdiction to grant the relief of pos- 
session as incidental to the execution of 
the decree for specific performance of a 
contract for sale, and I prefer to follow 
these decisions. 


23. Under these circumstances, I am 
clearly of the opinion that the conclusion 
of the Courts below is correct and the 
Second Appeal fails and is dismissed. 
There will be no order as to costs. 
No leave. 


P.R.N. Second appeal 
dismissed. 


Leave refused. 
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The All India Sai Samaj (Registered) 
by its President, D. Bhima Rao, 
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Madras Hindu Religious and Charitable 
Endowments Act (XXII of 1959), section 6 
(18) and (20)— Temple ”’—Sat Mandir at 
Mylapore—If a ‘ temple’. 


‘Temple’ is defined in section 6 (2a) of 
the Madras Hindu Religious and Chari- 
table Endowments Act as a place of 
public religious worship and dedicated to 
or for the benefit of or used as of right by 
the, Hindu community. [Para. 18.] 
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‘Sai Mandir’ situate at Mylapore is not 4 
place of public religious worship dedicated 
solely to the members of the Hindu com- 
munity. Hence it is not a temple as de- 
fined in section 6 (20) of the Act. 

[Para. 19]. 
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State of Madras v. Seshachalam Chettiar 
Ghartites, (1960) 2 M.L.J. 591 : (1960) 
L.W. 794 ;'Sri Ramanasramam v. Gommis- 
sioner, Hindu Religious and Charitable 
Endowments, Madras, (1960) 2 M.L.J. 
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Shanmugha Perayyar v. State of Madras, 
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Jor the Hindu Religious Endowments, Madras, 
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Appeal under clause 15 of the Letters 
Patent against the order of the Honourable 
Mr. Justice Kailasam, dated 23rd June, 
1967 and made in the exercise of the Spe- 
cial Original jurisdiction of the High 
Court in Writ Petition No. 4047 of 
1965 presented under Article 226 of the 
Constitution of India to issue a \ rit of 
ceriiorari calling for the records of the 
first respondent dated 8th September, 
1965 in O.A. No. 30 of 1965 and quash 
the order therein. 


N. Panchapakesa Iyer, for Appellants 1 to 5. 
The Government Pleader,for Appellant 6. 


M. K. Nambiar, for N. A. Subramaniam, 
for Respondent. 


The Judgment ofthe Court was delivered 
by 


Raghavan, J.—The respondents -in the 
writ petition are the appellants. The 
a l arises out of an order of Kailasam, 
J,in W.P. No. 4047 of 1965 quashing the 
order of the Deputy Commissioner for 
Hindu Religious and Charitable Endow- 
ments (Administration) Department, 
Madras-34, holding that “‘SriSai Mandir” 


I; n oA INDIX BAU GAMAJ>(Raghdoans 34 


situate at Mylapore is a ‘temple’ as defin- 
ed in section 6 (20) of the Hindu Religious 
and Charitable Endowments Act, 1959, 
on the ground that there is no material 
before the uty Commissioner to come 
to the conclusion that “ Sai Mandir ” is a 
Hindu “ Religious Institution ’ and that 
the order of the Deputy Commissioner 
is vitiated by material errors apparent on 
the face of the record. The present 
appeal is against the order of Kailasam, J. 


2, The petitioner in the writ petition 
is the President of the All India Sai 
Samaj, which was founded in 1941 and 
was registered in 1956 under the Societies 
Registration Act, 1865. The objects of 
the Samaj are the propagation of faith 
in God with special reference to Sai Baba 
of Shirdi and his life, teachings, and mis- 
sion , the diffusion of knowledge regard- 
ing Sai Baba, the arrangement of lectures, 
the carrying on of Bajanas and Harathis 
for Sai Baba and the construction of 
buildings for carrying out the aforesaid 
objects. The Memorandum of Associa- 
tion of the Samaj shows that the Samaj is 
a voluntary association of persons, mem- 
īp to which is open to adults belong- 
ing to all religions who believe m the 
worship of Sai Baba of Shirdi. In the 
Sai Mandir there is no image but worshi 
is carried on to the Sai Baba’s picture. Rule 
20 of the Memorandum of Association pro- 
hibits the admission of any image for Sri 
Sai Baba or of any one else into the 
Mandir. The membership of the Samaj 
is open as already stated to Hindus, 
Christians, Parsis and Muslims, who are 
Sai devotees. The Samaj owes its ori- 
gin to the propagation of ‘ Sri Sai Bakthi’ 
undertaken by one Sri Narasimhaswami 
who came to Madras in 1940 and who 
founded the All India Sai Samaj m 1941. 
A site in Mylapore, Madras was purchas- 
ed in the name of the Samaj and the 
resent sanctum sanctorum was constructed 
in 1952. In addition to this Sai Mandir, 
separate buildings for the free dispen- 
sary, reading room and library, k 
depot and the room where he printing 
press of the Samaj is situate, were 
also constructed and the Sai Mandir 
was consecrated according to the 
respondents in 1953. In the Sanctum 
sanctorum is kept a picture of Sri 
Sai Baba of Shirdi and underneath 
the picture are embedded two stone feet 
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(‘Padas’), of Sri Sai Baba.: Daily Pooja, 
Archana and Harathi are performed with 
the recital of Sri Sai Ashtothara Nama- 
valies composed in praise of Sri Sai Baba. 
Sai Devotees drawn from all religions, 
castes, creed and communities visit and 
worship in the Sai Mandir. The affairs 
of the Samaj, as already stated, are vested 
in the Executive Committee of the Samaj. 
The temple and its properties were made 
cver to the Sai Samaj by Sri Narasimha- 
swamiji prior to his death in 1956 and 
the Samaj has been administermg the 
affairs ever since. 


3. In August, 1964, respondents 2 to 6, 
who were members of the Samaj filed an 
application O.A. No. 86 of 1964 before 
the first respondent under section 64 of 
the Hindu Religious and Charitable 
Endowments Act (Madras Act XXII of 
1959) for framing a scheme for the 
management of “Sai Baba temple situate 
in Alamelumangapuram Street, Mylapore, 
Madras-4”’, alleging various acts of mis- 
management and other acts of omission 
and commission on the part of the manage- 
ment. The All India Sai Samaj by its 
President, D. Bhima Rao, was impleaded 
as the respondent in that application. 


4. The respondent filed a counter con- 
tending that the All India Sai Samaj is 
not an institution coming within the scope 
of Madras Act XXII of 1959 and fur- 
ther denied the allegations of mismanage- 
ment and acts of omission and commission 
on the part of the management. The 
All India Sai Samaj also filed O.A. No. 
30 of 1965 before the Deputy Gommis- 
sioner praying that the applicability of 
the provisions of the Madras Hindu Reli- 
gious and Charitable Endowments Act to 
the All India Sai Samaj may be enquircd 
into as a preliminary issue in O.A. No. 86 
of 1964 under section 63 (a) of the Act. 
The Deputy Commissioner took up for 
consideration the preliminary issue viz., 
whether the Sai Mandir situate in Myla- 
pore is a religious institution as defined 
in the Act. Before the Deputy Commis- 
sioner Exhibits A-r to A-1o on behalf of 
the petitioner and Exhibits R.1 to R. 

on behalf of the respondent were filed a 
P.Ws. I to 3 and R.Ws. 1 to 3 were exa- 
mined. The Deputy Commissioner ulti- 
mately came to the conclusion that* the 
‘Sai Mandir’ is a religious institution fall- 
ing within section 6 (18) of the Act. The 
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present writ petition out of which this 
appeal has arisen was filed seeking to 
quash the order of the Deputy Commis- 


sioner. 


5. In the affidavit filed in support of the 
writ petition the history of the institu- 
tion is traced and we shall briefly set out 
the history. The founder of the Sai 
Mandir was Narasimha Swamiji, who 
came to Madras in 1940 and began to 
propagate ‘ Sai Bhakthi ’ going about with 
a big photograph of Sri Sai Baba of Shirdi 
requesting people to arrange for discourses 
in schools and public places on the life 
and teachings of Sai Ba He appealed 
for funds for building a Sai. Mandir at 
Mylapore for Sai devotees. He found- 
ed the Sai Samaj in 1941, acquired the 
present site in Alamelumangapuram, 
Mylapore in the name of the All India Sai 
Samaj, constructed the present sanctum 
sanctorum: with a main front hall and 
later put up buildings for a free dispen- 
sary, ‘printing press, book depot, 
` office, library etc. ‘The All India Sai 
Samaj was registered on 29th October, 
1956°and the Swamiji prior to his death in 
1956 made over the Sai. Mandir and its 
properties to the All India Sai Samaj 
which has been managing the same ever 
since. The said samaj is a voluntary as- 
sociation, membership to which is open to 
all adults belonging to all religions, who 
believe in the worship of Sai Baba of 
Shirdi and his teachings and mission and 
to carry on the worship to Sai Baba by 
means of prayer, bhajan, discourses, 
harathi, puja etc. The membership 
in the Samaj included Hindus, Christians, 
Mohammedans and Parsis and Sai 
Mandir has been visited by all the devo- 
tees irrespective of the religion to which 
they belonged. In the Executive Gom- 
mittee there was a Muslim and two Mus- 
lims acted as Vice-Presidents. Worship 
in the temple is being done only to the 
picture of Sai Baba and members belong- 
ing to other faiths come to the temple 
and worship in thelr own way. ‘The 
contention, therefore, is that the Sai 
Temple is not a religious institution dedi- 
ard to ‘ Hindus’, exclusively and as such 
the Act is inapplicable thereto. 


6. „On the other hand, the complaint 
of the appellants, who were the respon- 
dents in the writ petition is that the affairs 
of the Samaj are mismanaged and a sche- 
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me is necessary for its proper administra- 
tion, that Sai Mandir is a Hindu Religi- 
ous Institution, falling under the provi- 
sions of the Hindu Religious and Charita- 
ble Endowments Act, 1959, that the tem- 
a constructed was dedicated to the 
indu public, that Kumbabishekam and 
the other ceremonies relating to installa- 
tion were performed as per the Agama 
Sastras, that worship in the temple is 
carried on by the Hindu Brahmin priests 
as is done in all the Hindu temples, that 
the daily archanas, Ashtotrams, Sahasra- 
namams etc., in the name of Sri Sai Baba 
are conducted in the Hindu way, that no 
other forms of worship of other communi- 
ties, such as, Mohammedans or Chris- 
tians or Parasis is conducted in ‘the 
temple, that the worshippers brmg flowers, 
cocoanuts etc., for archanas, their names 
and gotrams are asked for by the priests 
and archanas are performed m the name 
of the devotee, that prasadams, such as 
vibhuthi, kumkum, theertham, akshadai 
flowers etc., are offered to the devotees, 
that Sadari is placed on their heads, 
that all these forms of worship, which are 
usually observed in the Hmdu temples, 
are observed in this institution and none 
of the observances in a mosque or a 
church are followed in this temple, that 
festivals that are being celebrated are 
only Hindu festivals and none of the- 
non-Hindu festivals, such as Bakrid, 
Moharram, Ramzan, Christmas or Good 
Friday are observed, that Jayanthi is 
celebrated on Rama Navami day and 
all those factors establish the dedication 
of Sai Mandir to the Hindu Public alone 
and that the mere fact that the Samaj 
consists of members of all religions is 
immaterial, that the circumstance that 
some of the office bearers or members of 
the Executive Committee are non-Hindus 
do not alter the character of the Sat 
Temple, which is a ‘Hindu’ temple. 


4. On behalf of the Samaj, a reply state- 
ment was filed wherein it was stated that 
the only worship in the temple is the wor- 
ship of Sai Baba, that no daily puja such 
as is done in a Hindu temple, is done in 
this temple, that the temple priests at the 
instance of devotees performed <rchanas, 
sahasranamams etc., that devotees are 
free to worship in their own way and that 
no other form of worship is conducted 
in the temple. 


i) EANNAN V. THE ALL INDIA sAt samaj (Raghavan, 4.) 


8. The Deputy Commissioner in his 
order emphasised the fact that the wor- 
ship in the Mandir is conducted in the 
Hindu way, that ‘Tiruvadi of Sri Sai Baba, 
is carved in marble stone, that the mere 
fact, that one or two Muslims visit the 
temple occasionally or that membership 
of the Samaj is open to all communities 
or that in the management non-Hindus 
are associated, does not render the Sai 
Temple a temple outside the purview of 
the Act. e result, the Deputy Com- 
missioner held on the preliminary issue 
that the Sai Mandir is a place of Hindu 
worship to which the provisions of the 
Act will apply. The respondent filed: 
the above writ petitions against which 
this appeal is filed, to quash the above 
order of the Deputy ‘Commissioner. 


9 Kailasam, J. after over-ruling the 
prelimmary objection that the interlocu- 
tory order passed in a main petition can- 
not be challenged in a writ petition held 
the question raised goes to the root of the 
matter and involves ihe application of the 
Act to the institution in question. The 
learned Judge in considering the question 
of the applicapulity of the Act to the insti- 
tution in question referred to the follow- 
ing salient features established which mm 
as follows :— 


“It is common ground that Hindus, 
Parsis, Muslims, and Christians are 
members of the Samaj. It is also not 
in dispute that m the Executive Com- 
mittee, there was a Muslim and two 
Muslims acted as Vice-Presidents of 
the Samaj for a number of years. The 
membership is open to all adults be- 
longing to all faiths. According to 
the Rules of the All India Sai Samaj, 
the only worship that could be carried 
in the Sai Mandir shall be that of Sai 
Baba’s picture and no image of Sai 
Baba or of anyone else shall be ad- 


mitted into the Mandir. Pictures of — 


other saints. Avatars or anyone else 
can only be kept in other parts of the 
Samaj, if the Executive Committee so 
decides. It is also found by the first 
respondent that at. the time of the 
dedication of the temple, several rites 
which are performed m the conscreta- 
tion of a Hindu temple were performed. 
Brahmin priests perform the worship 

and Sahasranamam, Ashtothram and 
Harathi are performed. P 
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Kailasam, J., after referring to the pream- 

ble of the Act and the definition of Religi- 
ous institution under section 6 (18) and of 
a temple under section 6 (20) of the Act 
and the two Bench decisions, of this Court 
oiz., State of Madras v. Seshachalam Chettiar 
Chartties!, and Sri Ramanasramam v. Gom- 
missioner, Hindu Religious and Charitable 
Enhowwents Mahras* held that the defini- 
tion of the word ‘ temple’ as construed by 
the above decisions makes it clear that 
the place of worship should be dedicated 
exclusively for the benefit of the Hindu 
community and that it should be exclu- 
sively a place of Hindu public religious 
worship in order to attract the Act. The 
learned Judge held that the above two 
tests are not satisfied in the case of the Sai 
Mandir at Mylapore. The learned Judge 
in the concluding paragraph observed as 
follows : 


“While accepting the facts, the Deputy 
Commissioner has come to the con- 
clusion that Sai Mandir is a Hindu 
Religious institution mainly on the 
ground that,the Mandir was dedicated 
to the public and that there was no 
evidence that Narasimha Swamiji who 
is a promoter of the All India Sai 
Samaj intended not to throw open the 
suit-Mandir to the Hindu public. The 
Deputy Gommissioner proceeds to dis- 
cuss the evidence and concludes that 
the rituals conducted were in accord- 
ance with the Hindu Sastras and there- 
fore it should be concluded that the 
dedication of the Mandir is to the 
Hindu public. The conclusion arrived 
at by the Deputy Commissioner is er» 
roneous on the face of the record. The 
Deputy Commissioner is in error in sta- 
ting that the founder of the suit-Mandir 
is Narasimha Swamiji and not the All 
India Sai Samaj. The records show 
that the properties were purchased by 
the All India Sai Samaj and that the 
Sai Samaj constructed the Mandir and 
that the property continues to be in the 
name of the Sai Samaj. The Deputy 
Commissioner has failed to take note 
of the fact that the All India Sai Samaj 
was a cosmopolitan institution having 
in its roll members belonging to all reli- 
gions. From the mere fact that when 





I, ores 2 M.L.5§.'591: (1960) L.W. 794. 
2. (1972) 2 M.L.J. 121: I.L.R. 1960 Mad, 
922: A.I.R. 1961 Mad. 265, 
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the Sai Mandir was consecrated, certain 
rituals which are usually performed 
in Hindu temples were performed would 
not in any way establish that the Man- 
dir is a Hindu temple. It has to be 
noted that there is no Prathishta as 
there is no idol. The worship 1s only 
of that of Sai Baba’s picture and the 
mere fact that certain homams were 
erformed would not prove that the 
dir was dedicated exclusively to 
the Hindu public. It may be noted 
that the Deputy Commissicner has ob- 
served that’ “‘ there is no evidence that 
the intention of Narasimha Swamiji then 
was not to throw open the suit-Mandir 
to the Hindu public”. But in the 
end, he finds that it had been proved 
that the dedication of the Sai Mandir 
is to the Hindu public. This conclu- 
sion is not borne out by the record and 
is contrary to the facts established m 
this case and has to be rejected. The 
Deputy Commissioner also relied on 
the fact that the worship in the Mandir 
is conducted according to Hindu form 
by Brahmin priests. This would not 
in any way satisfy the requirements 
that the place should be one of worship 
exclusively by the Hindu public. Per- 
sons professing other religions also as of 
right worship in the shrine though the 
Hindu form of worship is conducted by 
Brahmin priests. On the records,there 
is no material for the Deputy Commis- 
sioner to come to the conclusion that 
the Sai Mandir is a Hindu Renew 
institution. Theorder is vitiated by 
material error apparent on the face of 
the record.” 


. The present appeal is filed against the 
said order. 


10. Sri N. Panchapakesa Iyer, the learn- 
ed Counsel for the appellant contends : 
(1) The order of the Deputy Gommission- 
er under section 63 (a) of the Hindu Reli- 
gious and Charitable Endowments Act 
is appealable to the Commissioner and 
as a right of suit is provided under sec- 
tion 70 (1) of the Act, the interference 
by this Court against the order of the De- 
puty Commissioner is not called for ; 


2> The determination under section 63 
ta is a factual determination on materials 
placed and therefore in a properly framed 
suit all the necessary evidence will þe 
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(4) Non-Hindus who are allowed 


£1974 | 


adduced and the matter ought to have 
been referred to a suit in a civil Court; 


(3) The Kumbabhishekam and other 
homams having been done, according 
to Agama Sastras the Sai Mandir is a 
place of public religious worship dedicated 
to or used as of right by the Hindu 
community and therefore is a temple with- 
in the meaning of section 6 (20) of the 
Act. ~ 


to 
worship in the Mandir do not worship 
in their own way and occasional worship 
by them does not take the temple away 
from the application of the Madras Hindu 
Religious and Charitable Endowments 
Act (XXII of 1959). 


1x. At one stage we considered that it 
would be proper to refer the controversy 
in question to a civil Court where dis- 
puted questions of fact could be gone into 
and a final decision arrived at and we ask- 
ed the learned Counsel for the appellants 
whether there was any other clinching 
material other than what has been filed 
before the Deputy Gommissioner already 
but the learned Gounsel was unable to 
say that there is any fresh material, but 
generally contended that this is a fit 
matter for adjudication by a cvil Court. 
The entire material that was filed before 
the Deputy Commissioner was produced 
before Kailasam, J. The learned Counsel 
for the appellants stated that he had no 
copy of the depositions or documents and 
we called upon the learned Counsel for 
the respondents to furnish copies of the 
entire material to the learned Counsel for 
the appellants and adjourned the matter 
for a few days to enable him to study the 
the records. We were taken through the 
entire matevial at the adjourned hearmg. 


12. We have, therefore, to consider whe- 
ther the Sai Mandir is a Hindu Religi- 
ous institution dedicated to the Hindu 
public. We shall recapitulate the facts 
established. The Sai Baba of Shirdi was 
a Brahmin by birth, but was brought up 
by a Mohammedan and lived in Moham- 
imedan environment. He preached uni- 
versal religion based on love, equality and 
justice and the gospel that he preached 
attracted a large number of followers 
pursuing different faiths. In 1941 the 
late B.V. Narasimha Iyer otherwise 
known as Sath Guru Narasimha Swami- 
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ji having caught the fire of Sai Bakthi 
founded in Mylapore the Samaj known as 
All India Sai Samaj. The said Samaj 
was functioning at several places in Myla- 
pore and the need for an exclusive and 
o place of worship was felt and 

e Swamiji strove hard, to collect funds 
to acquire a piece of land and construct a 
Mandir for Sai Baba. Out of donations 
received and collections made the pre- 
sent site at Alamelumangapuram was 
acquired and a Mandir was put up 
in the main front hall. Later on he put 
up buildings for a free dispensary, printing 
press, book depot, office library etc. 
The All India Sai Samaj was registered 
under the Societies Registration Act in 
1916. The objects of the Samaj are (1) 
to spread and deepen faith in God more 
especially with reference to Sri Sai 
Baba of Shirdi, (2) to diffuse useful 
knowledge fo. the above purpose through 
publication of books, pamphlets, jow nals 
etc. 1egarding Sai Baba, (3) to arrange 
Lectues and Harathi for Sri Sai Baba 
etc. The Executive Committee of the 
Samaj was composed of Hindus and also 
a Muslim. Under the Rules of the All 
India Sai Samaj membership was cpen 
to all adults. A perusal of the list of 
members shows inclusion of persons of 
different faiths, Mohammedans, Christians 
Parsis, some of them having served on_the 
Executive Committee of the manage- 
ment and one of them as the Vice- 


President of the Samaj. The construction 
of the Mandir was completed in or 
about 1953 and the Swamiji, who 


passed away in October, 1956, tock care 
to see that the Samaj was made a regis- 
tered body with an Executive Committee 
to carry on the administration and the 
temple and other properties of the Samaj 
were made over to the registered body. 


13. The question for consideration is 
whether the Sai Mandir, Mylapore, is a 
temple within the meaning of section 6 
og of the Madras Hindu Religious and 

aritable Endowments Act, 1959 which 
we shall hereafter refer to as ‘the Act’. 
In considering this question it is necessary 
to consider the scope and the effect of the 
th: Act. The preamble of the Act is to am- 
end and consolidate the law relating to the 
administration and governance of Hindu 
Religious and Charitable Institutions aad 
Endowments. Under section 1 (3) of the 
Act the application of the Act is to all 
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Hindu public religious institutions and 
endowments. Section 3 of the Act con- 
fers power on the Government to extend 
the Act to any Hindu or Jain public 
charitable endowment if mismanaged. 
Religious Institutions may either be 
Hindu Religious Institutions or Christian 
Religious Institutions or Muslim Reli- 
gious Institutions. But the Act is inten- 
ded to apply only to Hindu Religious 
institutions. The question then will be 
whether the institutions which are com- 
posite in character viz., partly Hindu 
and partly Mohemmedan or Christian 
would fall under the provisions of the Act. 
We may in this connection refer to other 
provisions of the Act particularly to section 
10 which piovides that a Commissioner, 
Deputy Commisioner, Assistant Gom- 
missioner and every other officer or servant 
appointed to carry out the purposes of 
this Act, shall be a person professing the 
Hindu religion and shall cease to hold 
office as such when he ceases to profess that 
religion. Section 26, which deals with 
qualifications of trustees of any religious 
institution, states that a person shall be 
disqualified from being appointed as a 
trustee of any religious institution, if he 
does not profess the Hindu Religion. 
These provisions are clear indications 
that the Act applies to religious institu- 
tions and endowments which are exclu- 
sively Hindu in character. 


14. InThe Urumu Seshachalam Chettiar 
Charities, Tiruchirapalli by its Board’ of 
Trustees v. The State of Madras and others, 
Balakrishna Ayyar, J., had occasion to 
consider the validity of the order of the 
Government in extending section 3 of the 
Act, (XIX of 1951) (previous Act) to 
Urumu Seshachalam Chettiar Charities!. The 
learned Judge was of opinion that the Act 
is intended to apply only to religious 
institutions and endowments which are 
exclusively Hindu in character although 
the word “‘exclusively’? is not added. 
to the words “Hindu Public Religious 
Institutions and Endowments” or in the 
definition of the word ‘‘temple’’ in section 
6 (20) of the Act. The following passage 
in the judgment of Balakrishna Ayyar, J., 
may be usefully extracted in this con- 
nection :— 


** I would draw attention to the wogds 
‘ Hindu Religious and Charitable Insti- 





1, W,P. No. 1084 of 1957 (unreported), 
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tutions and Endowments’ occurring 
in both the long title and the preamble. 

_ The Act is intended to apply to (1) 
Hindu religious institutions and endow- 
menis, and, (2) Hindu charitable 
institutions and endowments. It 
seems to me to be manifest that the 
word ‘ Hindu’ is not used in one sense 
in relation to religious institutions and 

endowments and in another sense in 
relation to charitable institutions and 
endowments. The word ‘Hindu’ 
must be given the same connotation whe- 
ther it is read in connection with reli- 
gious institutions and endowments or 
whether it is read in connection with 
charitable institutions and endowments. 
Now, we can have a Hindu religious 
institution or a Christian religious 
institution or a Muslim religious insti- 
tution. But, I do not see how we 
can have a religious institution which 
is at one and the same time partly 
Hindu and partly Christian or partly 
Muslim. I am not aware that any 
religious institution exists in the State 
which bears such a composite character. 
There can be no doubt whatever that 
so far as religious institutions are 
concerned the Act is intended to apply 
only to religious institutions and endow- 
ments which are exclusively Hindu in 

' character. The omission of the word 
‘ exclusively °, on which Mr. Srinivasan 
laid stress, is of no consequence. In 
fact, the introduction of sucha qualify- 
ing word was entirely unnecessary and 
would only have led to confusion and 
controversy in other places in the Act. 
The expression ‘Hindu temple’ is 
plain enough. By saying ‘ exclusively 
Hindu temple’ we are not making the 
meaning plainer, we are only intro- 
ducing a degree of annoyance.”’ 


The learned Judge further observed as fol- 
lows: 


“ Secti n 9 ofthe Act enjoins that the 
Commissioner, every Deputy Gommis- 
sioner, every Assistant Commisioner 
and every other officer or servant 
appointed to carry out the purposcs of 
the Act, by whomscever appointed, shall 
be a Hindu. The section also enacts 
that should a person so appointed cease 
to be a Hindu he shall also cease to 
hold office. Likewise, section 22, requi- 
res that no person, shall be appointed 
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to be a trustee of a religiuus institution.: 
..unless he is a Hindu. Provisions 
of this kind would be appropriate only ` 
in respect of institutions which are 
exclusively Hindu. The Legislature 
could hardly have intended that provi- 
sions of this kind should apply to what 
may be called mixed or composite 
institutions, that is to say, institutions 
which are only partly Hindu and partly 
non-Hindu. That would amount to 
discrimination based on religion. It 
would also probably be correct to say.. 
....that the Act would apply to 
institutions which are exclusively Hindu 
in character’’. 


Construing the deed of trust in that 
case the learned Judge came to the con- 
clusion that the institution or endowment 
set up by the deed of trust is not exclusively, 
Hindu in character and consequently 
section 3 of the Act is not attracted. 


15. In Sri Ramanasramam by its Secretary, 
G. Sambasiva Rao and others v. The Gom- 
missioner for Hindu Religious and Charitable 
Endowments, Madras1, Ramaswami, J.» 
and Anantanarayanan, J., as he then was, 
had to consider the question whether 
Mathrubootheswarar temple a component 
part of Ramanasramam at Thiruvanna- 
malai is a temple as contemplated by 
section 6 (17) of the 1951 Act. Rama- 
swami, J., who delivered the leading 
judgment after referring to three authori- 
tative works on Hindu Religiuos Endow- 
ments namely (1) Pandit Pran Nath 
Saraswathi’s Hindu Law of Endowments, 
(2) P. R. Ganapathi Ayyar’s Hindu and 
Mohammadan Endowments and (3) B. K. 
Mukherjce’s Hindu Law of Religious and 
Charitable Trust and some of the deci- 
sions including the one of Balakrishna 
Ayyar, J., referred to above, came to the 
conclusion that 


“ The evidence in the instant case 
showed that this institution, is a com- 
posite institution and is in accordance 
with Sri Ramana Maharishi’s univer- 
sal outlook making his Asramam open 
to devotees of all religions —The contri- 
butions came also largely from non- 
Hindus—It stands to commonsense 
also that no exclusively Hindu shrine 





I, (1960) 2 MLJ, 121 ; LLR. (1950) 


Mad, 922, 
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would be an appendage of a cosmo- 
politan Asramam, and which would 
have been totally inconsistent with Sri 
Ramana Maharishi’s teachings and life”. 


After dealing with the evidence the 
learned Judge held that the institution 
called Mathruboothcswaraswami is only 
a Samadhi and not a temple and that it 
cannot be said that there has been a 
dedication exclusively to the Hindu public 
or a section thereof. Anantanara- 
yanan, J., in a separate judgment agree- 
ing with the view of Ramaswami, jJ., 
expressed as follows:— 


“The probabilities are overwhelming 
that, as far as the foundcr’s message, 
intentions and outlook are concerned 
the Mathrubutheswar shrine was not 
founded as a Hindu temple, but essen- 
tially as a public religious shrine or 
institution of a universal character. 
The evidence on record clearly esta- 
blishes further that itis not a place of 
Hindu public religious worship though 
the forms of puja or archana might be 
similar to those adopted in Hindu tem- 
ples but that itis a shrine in which all who 
are drawn to the Maharishi’s teachings, 
whether Hindu, Christian, Parsi or 
Muslim, have equal rights of access 
and to the acquisition of spiritual benefit 
by prayer or meditation’’. 


16. In the State of Madras by the Secre- 
tary, Revenue Department, Madras and another 
V. The Urumu Seshachalam Chettiar Charities, 
Tiruchirapalli, by its Board of Trustees and 
others’, Rajagopalan and Srinivasan, JJ., 
affirmed the view of Balakrishna Ayyar, J. 
in the writ petition referred to above. 
Rajagopalan, J., who delivered the judg- 
ment on behalf of the Bench at page 594 
dealing with charitable endowments ob- 
se ved as follows: 


“If we split up section 6 (4) into some 
of its component parts the resultant 
position is: (1) charitable endemwent 
means all property given or endowed 
for the benefit of the Hindu community 
or any section thereof; (2) charitable 
endowment means all property given or 
endowed for the support or maintenance 
of objects of the utility to the Hindu 
community or any section thereof; 
(3) charitable endowment means all 


1, (1960) 2 M,L.J. 591 : (1960) L.W, 794. 


property used as of right by the Hindu 
community or any section thereof. 
The institutions .themselves in each 
of these cases are included in the statu- 
tory expression ‘charitable endow- 
ment’. Of course, the word ‘exclu- 
sively’ is not to be found in the defini- 
tion. If that word can be read with 
this clause, that has to be read with 
reference to each of the three clauses 
who have mentioned above, that is, 
the endowment should be for the ex- 
clusive benefit of the Hindu community, 
or it should be used as of right exclu- 
sively by the Hindu community, or it 
should be for the suppcrt or mainten- 
ance of the objects of utility exclusively 
to the Hindu community. The use 
of the prefix ‘Hindu’ should have 
the same significance with reference to 
charitable and religious endowments for 
the purposes of the Act. We have 
already pointed out that a temple is a 
religious endowment. Temple has been 
defined in section 6 (17) of the Act: 


‘temple’ meansa place by whatever, 
designation known, used as a place of 
public religious worship and dedication 
to, or for the benefit of or used as of 
right by, the Hindu community or any 
section thereof as a place of public 
religious worship. 


It seems clear to us that the very defini- 
tion of temple in section 6 (17) of the 
Act postulates the test of exclusiveness. 
It will not bea temple at all as defined 
in section 6 (17) of the Act, if it is not 
dedicated for the benefit exclusively 
of the Hindu community or if it is not 
used as of right exclusively by the Hindu 
community. A place of public worship 
used as of right by members of all 
communities including the Hindus can- 
not be a temple as defined by section 
6 (17) much less can it be viewed as a 
Hindu temple or a Hindu religious 
endowment. The expressions ‘for the 
benefit of? and ‘used as of right by 
the Hindu community’ should, in our 
opinion have the same significance 
in relation to chariteble endowments 
as they have in relation to temples 
which are religious endowments. They 
should have the same meaning in econ- 
struing either section 6 (4) or section 
6 (17). In our opinion, even apart 


from the prefix ‘Hindy’ in relation to 
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public charitable endowments in sec- 
tion 3, the very definition of charitable 
endowments in section 6 (4) postulates 
the test of exclusiveness. Unless, for 
example, the benefit of the endowment 
1s confined wholly to Hindus it would 
not be a charitable endowment as 
defined by section 6 (4). The prefix 
‘Hindu’ to the expression ‘ public 
charitable endowment’ in section 3 
tends, if anything, to emphasise that 
feature. When the benefit of the 
endowments is made such a decisive 
feature of the statutory concept of a 
charitable endowment by the definition 
in section 6 (4) of the Act we can see 
no scope for accepting the contention of 
the learned Advocate-Gencral, that who 
the beneficiaries of the trust are is not 
determinative of the question what 
constitutes a Hindu public charitable 
endowment for purposes of section 3 of 


the Act. 


The learned Advocate-General submit- 
ted that anomalous results might follow 
if the test of exclusiveness were adopted 
in determining what constitutes a 
Hindu public charitable endowment 
within the scope of section 3 of the Act. 
The learned Advocate-General pointed 
out that normally no Hindu would 
contemplate exclusion of members of 
other communities ‘rom the benefit of 
the public charity familiarly known as a 
water pandal, if he were founding such 
a public charity. That was given 
only as an example. Establishment of 
a water pandal charity ma 
blishment ofa public charitable endow- 
ment. But it is not every public chari- 
table endowment that is brought within 
the scope of Act XIX of 1951. Every 
public charitable endowment founded 
by a Hindu does not become a Hindu 
charitable endowment. The mere fact 
that the founder was a Hindu is not 
enough even to make a trust or endow- 
ment a charitable endowment as defined 
by section 6 (4) of the Act. Certainly 
it is not enough to make it a Hindu 
public charitable endowment. To 
bring a public charitable endowment 
within the scope of section 3 of the Act 
it is necessary to establish first that it 
is’ a Hindu charitable endowment. 
It will not be a Hindu charitable 
endowment, ifthe henefjt of the endow- 
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ment can be shared as of right by mem- 
bers of the public other than Hindus’’. 


Though the above decision related to a 
charitable endowment we are of opinion 
that the samè principle will apply to a 
religious institution as well. 


17. In Shanmugha Perayyar v. State of 
Madras, represented by the Secretary, Home 
Department, Government of Madras1, to which 
one of us was a party, the above decisions 
were referred to and followed and at 
page 417, it is observed as follows : 


“Taking it for granted that the founder 
of the charity was an ancestor of the 
petitioner and he was a Hindu, it does 
not follow necessarily from that fact 
alone that his intention was to confine 
the charity to the Hindu wayfarers 
exclusively. The watcr pandal chari y 
may be incidental to feeding all way- 
farers. But inasmuch as fveding way- 
ferers does not appear to have been 
confined exclusively to the Hindus, the 
result follows that it will not be govern- 
ed by the provisions of Madras Act 
XIX of 1951”. 


18. The contention of Sri Panchapakesa 
Iyer is that this Act will apply to this insti- 
tution as Prathista, according to Agama 
Sastras, has been conducted under the 
guidance of Narasimhaswami. ‘Temple’ 
is defined in section 6 (20) of the Ac 
as a place of public religious worship and 
dedicated to or for the bencfit of o 
used as of right by the Hindu community. 
The essential features of a temple have 
been referred to by Viswanatha Sastri, J., 
in T.R.K. Ramaswami Servai and another v. 
The Board of Commissioners for the Hindu 
Religious Endowments, Madras, through tts 
President*, which arose out of the differ- 
ence of opinion of Satyanarayana Rao, J., 
and Govinda Menon, J., At page 516, 
Viswanatha Sastri, J., observed as follows: 


“In the case of a temple it becomes a 
place of public religious worship when 
the idol was installed and consecrat- 
ed and the pranaprathishta or vivifi- 
cation ceremony was performed. 
Until then, it is elementary knowledge 
that the image does not become an 


(1965) 1 M.L.J. 311 : TLR. (1965) 2 
Mad, 505: ALR. 1965 Mad. 416. 
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object of worship. The deity does not 
begin to reside in the idol (the visible 
image) until the consecration or the 
appropriate ceremony is completed.. 
ee Unless and until these ceremo- 
nies are gone through, the place where 
the idol is installed, and the idol itself 
does notbecomea fit object of religious 
worship.”’ 


The procedure relating to purification of 
the image and the vivification ceremony 
and all the details relating thereto are 
referred to in Pandit Prannath Saras- 
wathi’s Hindu Law of Endowments 
(Tagore Law Lectures, 1892) at page 106. 
In the present case no idol of Sai Baba 
has been installed and in fact rule2o of 
the memorandum of the Samaj shows 
that no image of Sai Baba should be 
brought into the Mandir and in the 
absence of the establishment of an idol and 
consecration of the same and the per- 
formance of pranaprathishta, the deity 
does not begin to reside in the idol so as 
to make it a proper object of religious 
worship. 


1g. Mr. Panchapakesa Iyer, next con- 
tended that even though her is no idol 
of Sai Baba, the padukas of Sri Sai Baba 
are embedded below ths portrait of Sai 
Baba and consequently there is an indicia 
of an image and therefore the Mandir 
falls within the meaning of a temple as 
defined in the Act. We are unable to 
accept the said contention. In this con- 
nection our attention was drawn to the 
evidence adduced on behalf of the respon- 
dent. The substance of evidence adduced 
on behalf of the respondents is that Sai 
Baba was worshipped in the Vaidikiway 
„and that the temple was erected for 
Sai Baba with yantra stapanam and 
kumbhabhishekam performed. Srividya 
Homam for three days, Mahasudrasana 
japam for a day, Modha Dakshinamurthy 
mantra japa and homams for a day were 
conducted by four or five priests prior to 
the construction of Gopuram and after 
Gopuram was constructed Sri Chakra 
Yantram was installed in the middle 
of the Garbha Griha, that after the instal- 
lation ceremony Abhishekam and Archa- 
nais were performed, cocoanuts, flowers, 
dhoopam, decpam and Naivedyam were 
offered to Sai Baba picture. Theertham, 
Akhathai, Kunkumam were distributed 
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to the devotees after puja is over and 
that sadari is placed on the devotee’s 
head. Notwithstanding all this, in the 
absence of an idol, the Mandir cannot 
be said ta be a proper object of religious 
worship. 


20. The further evidence adduced was 
that Muslims and Christians do not come 
to the Mandir. The other materials 
adduced on behalf of the respondents 
clearly establish that non-Hindus also 
visit the Mandir although they do not 
worship Sai Baba in their own way. 
There is abundance of evidence that the 
respondent-Society consists of Hindus 
and non-Hindus, some of the non-Hindus 
have been members of the Executive 
Committee ‘and also have acted as Vice- 
President for long periods. The materials 
produced amply demonstrate that th 

Sai Mandir is nat a place of public reli- 
gious worship dedicated solely to th 

members of the Hindu cemmunity. Th 

Deputy Commissioner came to the conclu- 
sion that the majority of the worshippers 
were only Hindus and the mere fact that 
one or two Muslims visit the suit Mandir. 
occasionally will not alter the general 
character of a Hindu temple. This pro- 
position ruus counter to the decisions 
referred to above and we are of opinion 
that Sai temple is not exclusively dedica- 
ted to or used as of right by the Hindu 
community exclusively. The Deputy 
Commissioner further observed that the 
character of the temple can be deter- 
mined only by the form of worship and not 
by the circumstance that a few-non- 
Hindus visit the temple, but such non- 
Hindus do not worship in their own way. 
We are of opinion that there is no war- 
rant for the above conclusion of the, 
Deputy Commissioner. Kailasam, J., 
rightly interfered with the order of the 
Deputy Commissioner. There is no sub- 
stance in any of the contentions put 
forward by the learned Counsel for the 
appellants. 


21. The appeal, therefore, fails and is 
dismissed with costs of the respondents 
which we fix at Rs. 250. 


az. Appellants 1 to 5 will pay the costs 
of the Respondent. ° 


V.K. Appeal dismissed, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—M. M. Ismail and S. Natarajan, 
JJ. 
Gopalakrishna Mudaliar and others 

; Appellants* 


U. 


Rajan Kattalai of Sri Thi 
swami Devastanam by its Trustee 
Sri La Sri Subramaniya Desiga 
Gnanasambanda Pandara Sannadhi 
and others Respondents. 


(A) Madras Minor Inams (Abolition and 
Conversion into Ryotwart) Act (XXX of 
1963), section 41—Minor inam—Arrears of 
rent payable to inamdar—Discharge by 
payment of rent for three fasli years—Applicable 
only to a ryot in occupation of ryott lands. 


Section 41 of the Madras Minor Inams 
Abolition and Conversion into Ryotwari) 

ct providing for the payment of arrears 
of rent due on the appointed day under 
the Act has no application to persons 
who are not ryots and the lands in respect 
of which arrears are due are not ryoti 
lands. [Para. 3.] 


Section 41 (1) of the Act uses the expres- 
sion ‘arrears of rent payable by a person’ 
while sub-sections (2) and (3) use the 
expression ‘ryoti’ with reference to the 
arrears of rent. Even though sub-section 
(1) uses the expressions ‘person’, sub-sec- 
tion (2) makes it clear that the person 
referred to and contemplated in sub- 
section (1) is only a ryot and not any 
other person. [Para. 3.] 


(B) Landlord and Tenani—Lease—Stipulation 
for unconditional rent—No remission absolute- 
ly—Gyclone or presence of cultivating tenants in 
occupation—Rent—Lessee not to be relieved 
against—Gontract Act (IX of 1872), sec- 
tion 56. 


Where the lease itself stipulates that the 
rent is an unconditional rent and it 1s not 
subject to acts of State and God and that 
under no condition whatever any remis- 
sion in the rent shall be given, the lessee 
cannot be relieved of his obligation to pay 
the stipulated rent either on account of 
cyclone or on account of the presence of 
custivating tenants. [Para. 4.] 


araja- 





* A, No, 130 of 1967 and Q.M.P. Nos. 6425 and 
6426 of 1973, 9th July, 1973. 
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Gases referred to: 


Velur Devasthanam by sole trustee Sri La Sri 
Subramania Desitka Gnanasambanda Pandara 
Sannadhi Avergal v. S. Sundaram Nainar, 
(1959) 1 M.L.J. 24; Sri Mahalingaswami 
Devasthanam, Tiruvadamarudur by its heredi- 
tary trustee Sri La Sri Subramania Pandara San- 
nadhi, Adheenakartha, Tiruvaduthurar Mutt 
v. A.T. Sambanda Mudaltar, 74. L.W. 716: 
ILL.R. (1962) Mad. 273: ALR. 1962 
Mad. 122; Sri Amurust Perumal Devas- 
thanam v. K. R. Sabapatht Pillai and another, 
74. L.W. 723: ILL.R. (1962) Mad. 252: 
(1962) 2 M.L.J. 452; Sri Kampaharaswara- 
swami Devasthanam of Thirubuvanam, repre- 
sented by tts sole and hereditary trustee Sri La 
Sri Subramania Desika Gnanasambanda 
Pandara Sannadhi Avergal, Adlinakartha of 
Dharmapuram Mutt v. Appasami Padayachi 
and 5 others, A.S.No. 1172 of 1953; Sri 
Parimala Ranganathaswami Devasthanam, 
Tiruvilandur by Excecutive Officer P. S. 
Gopalaswamy v. S. Muthuswami Iyer, (1962) 
2 M.L.J. 203. 


Appeal against the decree of the Court of 
the Subordinate Judge of Nagapattinam 
in Original Suit No. 16 of 1962, and 
Petition praying that in the circums- 
tances stated therein and in the affidavit 
filed therewith the High Court will be 
pleased to grant leave to the petitioner 
herein to raise the following additional 
grounds in the memorandum of appeal, 
namely: 


«14 (a): The learned Judge should have 
held that the claim for the alleged arrears 
ofrent payable up to before three years of 
the suit is barred by limitation. 


“14 (b): In any event, the Court below 
should have held that the claim for the 
alleged arrears of rent for fasli 1365 and 
1366 is not sustainable as it is barred by 
limitation’’. and petition praying the 
High Court to grant leave to the peti- 
tioner to amend the written statement 
by adding the following paragraph. 


“o (a) The claim for the alleged arrears 
of rent which became due before three 
years of the suit is barred by limitation’”’. 


R.G. Rajan and A. R. Krishnan for Appel- 
lants . 
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V. Vedantachari, W. C. Thtruvengadam . and 
G. Nagaraj, for Respondents. 


The Judgment of the Court was delivered 
by 


Ismail, J.—The defendants in O.S. No: 16 
of 1962, on'.the file of the Court of the 
Subordinate Judge, Nagapattinam, are 
the appellants herein. Since the facts 
are not in controversy and the appeal 
itself was argued before us on a very 
narrow ground, we do not propose to 
elaborately refer to the pleadings of the 
parties and the numerous issues raised by 
the trial Court. Admittedly, the suit 
lands of an extent of 89.58 acres in Pallan- 
koil Village belonged to the respondent 
herein. The said lands were leased out 
to the appellants herein for five faslis, 
from fasli 1365 to fasli 1369 under Exhibit 
A-1 dated 31st December, 1955, a regis- 
tered lease deed. ‘The annual rent fixed 
was 711 kalams of paddy and Rs.-200 in 
cash. On the allegation that the appel- 
lants herein were in arrears of rent for the 
five faslis in different amounts, the suit 
was instituted for the recovery of a sum 
of Rs. 20,117.22 with a charge on the 
secured properties either for the whole 
amount, or for a sum of Rs. 5,500. The 
prayer with regard to the charge in the 
alternative form came to be made in 
view of the fact that the first appellant 
alone was the lessee and the second appel- 
lant joined in the execution of the lease 
deed only as a surety and he stood surety 
only for Rs. 5,500, which represented one 
year’s rent. We are not giving the details 
of the arrears for the simple reason that 
they were not disputed. The appellants 
herein raised various defences such as the 
lands constituting an estate and therefore 
the civil Court not, having jurisdiction, 
there having been a severe cyclone in 
1953-56 and thereby they having been 
relieved of their obligation to pay the 
entire rent and their not being able to take 
possession of the lands in view of the fact 
that the cultivating tenants were in occu- 
pation of the lands even on the date of 
the lease. During the pendency of the 
suit, Madras Acts XXVI and XXX of 
1963 were enacted and brought into force. 
Therefore, in the additional written 
statement filed by them the appellants put 
forward the contention that the civil 
Court had no jurisdiction in view of the 
provisions of the Act as well. The 
24 


Subordinate Judge’s Court, by order 
dated 8th July, 1963, referred the matter 
to the. Estates Abolition Tribunal, 
Thanjavur, which by its order dated 
12th March, 1964, in O.A. No. 1 of 1963, 
held that the properties leased by thé 
respondent formed only part of a village, 
that they did not constitute a named vil- 
lage and that Pallankoil in which the 
properties were situate was not an inam 
estate or an estate within the meanin 
of section 3 (2) (d) of the Madras Estates 
Land ‘Act I of 1908 as amended by subse- 
quent Acts and that it was only a minor 
inam. Finally, the matter was argued 
before the trial Court only on the basis of 
the lands being minor inam and the lear- 
ned Subordinate Judge by judgment and 
decree. dated 11th August, 1968, over- 
ruled the objections of the appellants and 
decreed the suit as prayed for by creating 
a charge over the secured properties for a 
sum of Rs, 5,500 only. It is against this 
judgment and decree, the present appeal 
has been filed. 


2. Though various defences had been 
taken before the trial Court, Mr. R.G. 
Rajan, the learned Counsel for the appel- 
lants, addressed only four arguments 
before us. One was that, having regard to 
the provisions contained in section 41 of 
the Madras Minor Inams (Abolition and 
Conversion into Ryotwari) Act, 1963 
(XXX of 1963), the appellants were 
not liable to pay the arrears of rent for all 
the five faslis and that if they had paid 
arrears in respect of any three faslis, the 
entire arrears must be deemed to have 
been wiped out. The second argument 
was that there had been a cyclone in 
1955-56 and the appellants were not able 
to collect the full rent from the tenants 
who were in occupation of the lands and 
consequently they were not bound to pay 
the entire rent stipulated for. The third 
argument was that even in 1956 the appel- 
lants offered to surrender the lands to the 
respondent, but he did not accept the 
surrender and having failed to accept the 
surrender, it was not open to the respon- 
dent to collect the arrears of rent for all 
the five faslis. The last argument was that 
the arrears for the period in excess of three 
years immediately preceding the suit were 
barred by limitation and that therefore the 
trial Court could not have passed a decree 
in respect thereof, T 
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3. We shall consider these arguments in 
the order in which we have referred to 
them above. As far as the first argument 
is concerned, as we pointed out already, 
the suit is of the year 1962. The Acts 
were of the year 1963 and consequently 
they came into force only during the 
pendency of the suit. In view of this 
alone, an additional written statement was 
filed before the trial Court and even with 
reference to section 41 of Act XXX of 
1963 the defence was not taken in the 
form in which it is taken before us. 
Before us, the contention 
learned Counsel is that the language 
of section 41 prohibits the respon- 
dent-landord from collecting anything 
in excess of arrears for three fasli years 
and that even though the appellant 
had not offered to pay the arrears 
for three fasli years before the trial Court, 
in the grounds of appeal before this Court 
they have made such an offer and that in 
view of this, it must be held that the entire 
arrears must be deemed to have been 
discharged. For the purpose of consi- 
dering this argument, it is necessary to 
extract section 41 of Madras Act XXX of 
1963 in full: 


“(1) Notwithstanding anything con- 
tained in this Act, in the case of a minor 
inam all arrears of rent payable by a 
person to an inamdar in respect of any 
land in such inam and outstanding on 
the appointed day, shall, to the extent 
to which such arrears are in excess of 
the rent due for three fasli years in res- 
pect of that land, be deemed to be 
discharged whether or not a decree had 
been obtained therefor if such person 
pays ta the inamdar the arrears of rent 
due for a period of any three tasli 
years. 


(2) In any suit or snoeeeding for the 
recovery of any arrears of rent referred 
to in sub-section (1), the Court or 
authority concerned s all, upon deposit 
in the Court or before the authority, 
or upon proof by the ryot of the pay- 
` ment of arrears of such rent for three 
fasli years, dismiss the suit or proceed- 
ing. 
(8) If before the appointed day any 
decree or order has been passed in any 
suit or proceeding for the recovery of 
any arrears of rent due from a ryot, 
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which is inconsistent with the provisions 
of this section, the Court or authority 
concerned shall, upon deposit in the 
Court or before the authority, or upon 
proof of the payment of the arrears 
of rent due from the ryot for any three 
fasli years and on the application of 
any person affected by such decree or 
order, whether or not he was a party 
thereto, vacate the decree or order: 


Provided that nothing contained in this 
section shall apply to any suit or pro- 
ceeding in which the decree or order 
has been satisfied in full, before the 
appointed day. 


(4) The provisions of this section shall 
have effect notwithstanding anything 
inconsistent therewith contained in the 
Madras Estates Land (Reduction of 
Rent) Amendment Act, 1963. 


Explanation.—For the removal of doubts 
it is hereby declared that the payment, 
or deposit o° arrears of rent for three 
fasli years referred to in this section 
shall be payment or deposit made after 
the appointed day”. 


It will be seen that sub-section (1) of 
section 4.1 uses the expression ‘ arrears of 
rent payable by a person’, while sub- 
sections (2) and (3) use the expression 
‘the ryot’ with reference to the 
aay of rent. In this case, admit- 
, the appellants are not ryots and 
the on which were the subject-matter o 
the lease, are not ryoti lands. Notwith- 
standing this, the argument of Mr. Rajan 
is that sub-section (1) of section 41 does 
not use the expression ‘ryot’, but uses the 
expression ‘a person’ and consequently 
that provision is not confined only to a 
ryot, but will apply to any person who is 
in arrears of rent in respect of any land im 
the minor inam. We are unable to 
accept this argument. Sub-section (2) 
uses the expression ‘any arrears of rent 
referred to in sub-section (1) and it a 
uses the expression ‘the ryot’ with refer- 
ence to the person in arrears. Therefore, 
even though sub-section (1) uses th 
expression ‘a person’ sub-section (2) 
makes it clear that the person referred to 
and contemplated in sub-section (1) is 
only a ryot and not any other person. 
In view of this, it is unnecessary for u 
to consider any other aspect of the ca 
in this behalf. So long as the appellan 
before us are not ryots and ‘the Jan 
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in respect of which arrears are due are 

ot ryoti lands, section 41 has no applica- 
tion and therefore it is unnecessary for us 
to consider the other aspect of the case, 
whether the appellants can claim the. 
benefit of section 41 in not having offered 
to pay the arrears for three faslis before 
the trial Court. Consequently, the first 
contention of the learned Counsel fails. 


4. As far as the second contention is 
concerned, the lease itself makes it 
absolutely clear that the rent stipulated 
therein is an unconditional rent and it is 
not subject to acts of State and God and 
that under no condition whatever, any 
shall be given. 
In view of these express provisions con- 
tained in the lease deed, it is not open 
to the appellants to put forward the con- 
tention that they must be relicved of their 
obligation to pay the stipulated rent 
either on account of the cyclone or on 
account of the alleged presence of the 
cultivating tenants on the lands. That 
was the view taken by Ramaswami, J., 
in Velur Devasthanam by sole trustee Sri La 
Sri Subramania Desika Gnanasambanda 
Pandara Sannadhi Avergal v. S. Sundaram 
Nainar}, by Jagadisan, J., in Sri Maha- 
lingaswami Devasthanar, Tinmadamarudur 
by its hereditary trustee Sri La Sn 
Subramania Pandara Sannadhi, Adheena- 
Kartha, Thiruvaduthurai Mutt v. A. T. 
Sambanda Mudaliar?, by a Bench of this 
Court (Jagadisan and Venkatadri, JJ.) 
in Sri Amuruvi Perumal Devasthanam v. 
K. R.  Sabapathi Pillai and another? and 
another Bench of this Court (Rajama- 
nnar, C.J., and Ramachandra Iyer, 
J.) in an unreported decision in Sri 
Kampahareswaraswamt  Devasthanam of 
Thirubuvanam represented by its sole and 
hereditary trustee Sri La Sri Subramania 
Desika Gnanasambanda Pandara Sannadhi 
Avergal, Adhinakartha of Dharmapuram Mutt 
v. Appasamt Padayachi and 5 others* and by 
yet another Bench of this “Court (Gana- 
patia Pillai and Venkataraman, JJ.), in 
Sri Parimala Ranganathaswami Devasthanam- 
Tiruvilandur by Executive Officer P. S. Gopala- 
swamy v. S. Muthuswami Iyer5. In view of 








I, (1959) 1 M.L.J. 24. 
i: : LL.R. (1962) Mad. 273: 
A.J.R. 1962 Mad.’ 122, 
3. 74 L.W. 723 : LL.R., (1962) Mad. 252 ; 
(1962) 2 M.L.J. 452:A.I.R. 1962 Mad. 132, 
4. A.S. No. 1172 of 1953. 
- 5. (1962) 2 M.L.J. 203. 


this position, as settled by this Court, the 
appellants are not entitled to any relief 
on this score. f 


5- As far as the third argument is con- 
cerned, the written statement of the 
appellants itself did not proceed on the 
basis that they were not able to take 
possession of the lands. There is nothing 
to show that under the contract bet- 
ween the parties the respondent herein 
could not and did not deliver possession 
of the lands to the appellants.- On the 
other hand, the - offer of surrender 
itself was made only subsequent to the 
cyclone in 1955 after the lease had 
actually commenced and taken effect. 
In view of this, the appellants were 
not entitled to unlilaterally surrender 
possession of the lands before the expiry 
of the period stipulated for under Ex- 
hibit A-1. Ifthere had been any failure 
òn the part of the respondent to carry 
out any of the covenants it had entered 
into or which the law had imposed 
upon it, there may be something to be 
said in favour of the appellants, that 
they offered to surrender possession 
of the lands to the landlord on a breach 
of the covenant, that the landlord did 
not accept the surrender and that con- 
sequently the landlord was not entitled 
to enforce the terms of the contract. 
That not being the case, the landlord- 
respondent was not bound to accept the 
unilateral surrender offer made by the 
appellants and therefore on this ground 
the appellants are not entitled to any 
relief, oo 


6. Then there remains the last ground. 
Admittedly, the lease deed in the pre- 
sent case, Exhibit A-1 was a registered 
one. Under Article 116 of the Sche- 
dule I to the Limitation Act of 1908 
the period of limitation for a suit for 
compensation for the breach of a con- 
tract in writing-and registered is six 
years. The arrears claimed in the 
present case is on’y for a period of 
five years, The period of limitation 
being six years, certainly the respondent 
was entitled to claim the arrears for the 
entire period of five years covered: by 
the lease deed. oe 


4. Under the circumstances, we aree of 
the opinion that there are no merits 
in the appeal and the same fails and ig 
dismissed, Having regard to the . fact 
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that the appellants themselves appear to 

ve in a loss in the venture, we 
make no order as to costs. However, 
we make it clear that since the second 
A ape aay defendant died during 
_ the pendency of this appeal and his 

legal representatives have been. brought 
on record, the decree as far as the 
second appellant is concerned can be 
executed only as against the assets of the 
deceased second appellant in the hands 
of his legal representatives. — 


V.S. Appeal dismissed, 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—V. Ramaswami, 7. 


Velappa Gounder 
U. 


8. Bomma Pandithan Respondents 


Evidence Act (I of 1872), section 92—Sutt 
Sor partition —Foint purchasers—Dispute as 
to real purchaser—If evidence can be let in— 
Parties to a document not a term of the docu- 
ment—Scope of section 92. : 

V and B were shown as purchasers 
in an instrument. Subsequently V 
filed a suit for partition and separate 
possession of his share. B contended 
that he had borrowed the money from 
V and V’s name was shown in the instru- 
ment only as security for the loan and 
no title was intended to be conferred. 
On the question whether B can let in 
evidence to prove his case, 


Held, The plaintiff and the defendant 
fill the same character as purchasers. 
It is therefore open to the defendant to 
show that’ no title was intended to be 
conferred on the plaintiff by showing 
him as a purchaser under the docu- 
ment. [ Para. 14.| 


What section 92 of the Evidence Act 
prohibits is letting in evidence to con- 
tradict, vary or subtract from the terms 
of the instrument. The parties toa docu- 
ment are not and could not be considered 
to be a term of the instrument itself. In 
other words, it is open ta a person to 
show who the real party to a document is 
and in what character and for what 
purpose a particular person was impleaded 


Appellant * 
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as a party to the document. That! 
evidence will not in any way be con- 
sidered as having relevance to the terms 
of the document itself. [ Para. .15.] 


Cases referred to: 


Sait Balumal Dharamdas Firm v. Venkata 
Chalapathi Rao, 1954 'M.W.N. : 794 : 
(1955) 1 M.L.J. 12: A.LR.: 1955 Mad. 
78 ; Rakkiayappa Goundar vw. Chinnu Goun- 
dan, I.L.R. (1954) Mad. 271 : (1953) 2 
M.L.J. 450 : A.I.R. 1954 Mad. 84 ; Firm 
Bolumal v. Venkatachalapathi Rao, (1959) 
9 An.W.R. 23: A.I.R. 1959 A.P. 612 ; 
Mulchand v. Madha, I.L.R. 10 All. 421; 
Muhammad Sultan Mohideen Ahmed Ansari 
yv. Amathul Jalal, 101 I.C. 653: (1927) 
52 M.L.J. 557: A.I.R. 1927 Mad. 1102 
(2); Ellur Ramayya Ghetti v. Mannaru 
Chetti, (1930) 32 L.W. 160 : 126 I.C. 
492: A.I.R. 1930 Mad. 590; Viswanathan 


v. Abdul Wajid, (1963) 3 S.C.R. 22: 
A.I.R. 1963 S.G. 1 3; Veukatasubbiah 
Chetty v. Govindarajulu Naidu, (1908) 
I.L.R. 31 Mad. 45: 18 M.LJ. 13; 


Ram Narayan v. Kedar Nath, A.I.R. 1965 
Pat. 463. 


Appeal against the decree of the Court 
of the Subordinate Judge of Madural 
in Appeal Suit No. 545 of 1968, -pre- 
ferred against the decree of the Court 
of the District Munsif of Dindugal in 
Original Suit No. 883 of 1964. 


R, Gandhi, for Appellant. 
V. Q. Viraraghavan, for Respondent. 
The Court delivered the following 


JuDamentr.—A short and interesting point 
of law arises in the second appeal. The 
facts as found by the Courts below are 
these :— 


2. The defendant-respondent borrowed 
a sum of Rs. 3,000 from the plaintiff- 
appellant and adding another sum of 
Rs. 3,000 of his own, he purchased the 
suit property under the original of Exhi- 
bit A-r, dated 22nd October, 1960 but 
the purchasers were shown as the plain- 
tiff and defendant. It was the case of 
the defendant that as security for the 
loan of Rs. 3,000, the plaintiff’s name 
was also shown as a purchaser under the 
document but no title was intended to 
be conferred on the plaintiff or was in 
fact conferred. The plaintiff filed the 
suit for partition and separate possession 
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of his one-half share alleging that he 
was a real purchaser having contri- 
buted Rs. 3,000 towards the sale consi- 
deration and that the plea raised in 
defence is barred under section 92 of 
the Evidence Act. Both the Courts 
below have held’ that the: borrowing 
was true and that the defendant had also 
not discharged the debt. 
below also held, relying on the decision 
reported in Sait Balumal Dharamdas 
Firm v. Venkata CGhalapatht Rao, and 
certain observations in Rakkiayappa 
Goundar v. Chinnu Goundan*®, that the de- 
fendant was not barred under section 
92 of the Evidence Act from pleading 
that no title passed to the plaintiff under 
the original of Exhibit A-1. 


3. In this second appeal, the learned 
Counsel for the appellant submitted 
that it was not open to the defendant 
to plead an oral agreement to treat Ex- 
hibit A-1 as security for the payment 
of the loan of Rs. 3,000 which is directly 
contradictory to the terms of the docu- 
ment itself. He also submitted that 
the defendant also could not rely on the 
surrounding circumstances in support 
of his plea. 


4. In this connection he po nted out that 
the decision reported in Sat Balumal 
Dharamdas firm v. Venkata Chalapathi Rao}, 
which was a decision ofa single Judge 
was, on Letters Patent Appeal, reversed 
by a Bench of the Andhra Pradesh 
High Court reported in Firm Bolumal v. 
Venkatachalapathi Rao’. On the other 
hand the learned Counsel for the res- 
pondent submitted that section 92 of 
the Evidence Act, is not applicable at 
all to the facts of this case and that on the 
merits, the finding of the Courts below 
that the defendant borrowed a sum of 
Rs. 3,000 from the plaintiff and the plain- 
tiff did not contribute any money towards 
the sale consideration, is not liable to be 
challenged in this second appeal as a 
finding of fact. As the controversy main- 
ly centres round the applicability of sec- 
tion 92 of the Evidence Act, it would be 


I, (1954) M.W.N. 794 : (1955) 1 M.L.J. 12% 
ATR. 1955 sae 78. J 

2, ILL.R. (1954) Mad. 271 : (1953) 2 M.L.J. 
450: ALR. ose Mad. 84. ("952 

3. (1959) 2 An.W.R., 23 : AI,R. 1959 Andh, 
Pra, 612, 
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useful to refer to the section and the 
relevant provisos which are in these 
terms : 


‘“ Exclusion of evidence of oral agree” 
ment :—When the terms of any such 
contract, grant or other dispos tion of 
property or any matter required by 
law to be reduced to the form ofa 
document, have been proved according 
to the last section, no evidence of 
any oral agreement or statement shall 
be admitted, as between the parties 
to any such instrument or their repre- 
sentatives in interest, for the pur- 
pose of: contradicting, varying, adding 
to or subtracting from, its terms : 
Provisos + * * 


2. The existence of any separate 
oral agreement as to any matter on 
which a document is silent, and which 
is not inconsistent with its terms, 
may be proved. In considering 
whether or not this proviso applies, 
the Court shall have regard to the 
degree of formality of the document 
* * * 


6. Any fact may be proved which 

shows in what manner the language 

> a document is related to existing 
cts.” 


5. In Firm Bolumal v. Venkatachalapatht 
Rao1, which considered the scope of 
section 92 and the 6th proviso the facts 
were these : The plaintiff filed a suit 
on a promissory note executed by the 
defendants for a sum of Rs. 1,400. The 
defence was that the second defendant 
obtained a charge decree for Rs. 2,000 
against a third party and that decree 
was transferred to the plaintiff under a 
document for a sum of Rs. 600. It was 
his further case that at the time of assign- 
ment of this decree, the understanding 
between the plaintiff and the second de- 
fendant was that the assignment should 
serve as a security for the monies to be 
advanced by the plaintiff to the second 
defendant in future. The decree was 
executed by the plaintiff and in the execu- 
tion proceedings the property was 
brought to sale and purchased by the 
second defendant for a sum of Rs. 1,400. 
The amount of Rs. 1,400 was deposited 
by the plaintiff for the second defen- 


1. (1959) 2 An W.R. 23 : AIR. 1959 Andh, 
Pra, 612, . 
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dant and later withdrawn by him as 
assignee decree-holder. For this, before 
the deposit of the money, he got a 
‘ahead note for Rs. 1,400 executed 

y the second defendant. With respect 
to the plea of the-second defendant, the 
plaintiff contended that it was not open 
to the second defendant to plead contrary 
to the terms of the assignment of the 
decree itself and that the assignment was 
as security for the amounts to be lent in 
future, while considering this question, 


with reference to the sixth proviso, the’ 


Division Bench held : 


‘‘Ttisclear from the terms of section 92 
that the evidence of any oral agreement 
or statement is excluded for any of the 
purposes indicated therein unless it falls 
under any of the provisos. The ques- 
tion is whether the instant case attracts 
proviso 6. In our judgment,. this pro- 
viso could be called in aid only in cases 
where the terms of a document are am- 
biguous. Ifthe language of an instru- 
ment does not yield clear meaning and 
is open to two interpretations, extrinsic 
evidence of surrounding circumstances, 
could be adduced. But if the mea- 
ning of the words is clear and uncqui- 
vocal and the intention of the parties 
is easily deducible therefrom it is not 
permissible to lead parole evidence to 
show that the document was not really 
what it purported to be.” 


6. With reference to the contenton that 
sections 94 and 95 permit the defendant 
to. adduce evidence on ihe understanding 
of the parties the Court further observed: 


‘It is manifest from these two sec- 
tions that it is only in cases where 
the terms of ‘the document leave the 
question in doubt, that resort could 
be had to the proviso. But when a 
document is a straightforward . one 
and presents to no difficulty in cons- 
truing it, the proviso docs not apply. 
We think that these two sections de- 
fine the sphere of operation of pro- 
viso 6. > 


If the contrary view is adopted as 
correct, it would be rendering sec- 
tion 92 of the Evidence Act, otiose 
apd also unduly enlarging the ambit 
of proviso 6 to'sectian 92. Section 92 
specifically prohibits evidence of an 
oral agreement or statement which 
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would contradict, vary, add to or 
subtract from its terms. If, as stated 
by the learned Judge, oral evidence 
could be received to show that the 
terms of the document were really 
different from those expressed thcrein, 
it would amount ta according. per- 
mission to give evidence to contra- 
dict or vary those terms and as such 
it comes within the inhibitions of 
section 92. It could not be postulat- 
ed that the Legislature intended to 
mullify the object of section 92 by - 
enacting exceptions to that section. 
Exceptions or provisos to a section are 
not meant to render the section itself 
nugatory. We are reinforced in this 
opinion of ours by clear authority.” 


4. In Rakktayappa Goundar vw. Chinnu 
Goundan', the facts were these: The plaintiff 
in that case executed a sale deed for 
asumofRs. 29,500. The consideration. 
was not paid actually but the defendant 
in whose favour the sale deed was 
executed, was directed to discharge the 
debts of the plaintiff’s- family aggregating 
to Rs. 29,500. The plaintiff’s case was 
that he executed the sale deed in favour 
of the first defendant who was his uncle 
as a trustee with a direction -that the 
defendant should sell sufficient properties 
and discharge the family debts of Rs. 
29,500 and return whatever properties 
remained after paying the debts 
of the family. The suit was filed for 
recovery of the properties remaining 
afrer paying the debts to the extent 


of Rs. 29,500. It was in evidence that 
prior to the sale deed, a trust deed 
actully was executed but for some 


reason that deed was found to be ih- 
valid. It was also in evidence that 
the plaintiff’s family was in heavy debts 
and that if the plaintiff himself un- 
dertaken to sell the properties it might 
not realise the real value in the sale. 
Having regard to these facts and the 
actual relief asked for in the suit, namely 
the recovery of that portion which re- 
mained after satisfying the family debts, 
this Court held that it was open to the 
plaintiff if he wishes to establish an 
oral arrangement to reduce an out and 


we aer 


1. LL.R. (1954) Mad. 271 
450: ALR, 1954 Mad, 84, 





: (1953) 2 M.L.J, 
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out sale into a trust so as to take away 
the right of the first defendant to enjoy 
the properties and such a plea would not 
be hit by section 92 of the Evidence 
Act. . 


8. These decisions do not in any way 
help the appellant. They only recognise 
the well-known principle that a con- 
temporaneous oral agreement which 
has the effect of contradicting, varying, 
adding to or subtracting from the terms 
of the contract cannot be pleaded ' as 
against the terms of a written document. 
But the main point for consideration is 
whether section 92 is at all applicable 
to the facts of this case. 


9. As seen from the defence and the 
document Exhibit A-1 itself, the plain- 
tiff and defendant are the purchasers. 
They are not contracting parties, in the 
sense that one-is a proposer and the other 
acceptor or a vendor and a vendee but 
they fill the same character as pur- 
chascrs. Section 92 bars evidence of 
any agreement varying the terms of the 
instrument “as between the parties to 
any such instrument.” The learned 
Counsel for the respondent submitted 
that the words ‘‘parties ta any such ins- 
trument” under section 92 referred to 
only the parties as transferor and 
transferee or vendor and vendee and not 
the person coming under the same cha- 
racter as vendor or purchaser or trans- 
feror or transferee. 


10. In this connection he relied on the 
decision reported in Mulchand v. Madho! 
One Muralidhar executed a sale deed in 
favour of two brothers, one Ganga Pra- 
sad and Mulchand, ‘jointly for a sum 
of Rs. 1,000. The plaintiff sued the 
defendant for ejectment from the pre- 
mises alleging that he alone was the 
purchaser and that the defendant was 
only nominally associating with him in 
the deed. The defendant pleaded that 
section 92 is a bar for such a contention 
of the plaintiff. The Division Bench of 
the Allahabad High Court held : 


“We are of opinion that the answer to 
the learned Pandit’s contention is to be 
found in the proper interpretation of the 
phrase, ‘‘as between the parties to any 
such instruments,” the words ‘the par- 





1, (1888) LL,R. to, All, 421, 
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ties’ being rightly read to imply the per- 
sons who on one side and on the other 
came together to make the contract. In 
the case before us, the ‘parties’ in this 
sense would be the vendor on the one 
part and the two vendees on the other 
part. “As between’? the vendor and 
themselves, neither of the vendees would 
be heard to plead, or would be allowed 
to offer, oral evidence to show that 
both were not parties to the buying 
of his house. Neither vendees could, 
resist the vendor’s claim for the price, 
or for any other relief properly arising 
to him out of the contract on a plea 

` Intended to show that one of the two 
was a nominal party only to the con- 
tract.’’ 


mx. After referring to bonds and bills 
of exchange executed by other persons 
and the question arising in respect of 
the same, the Bench further observed : 


“But on the other hand, we think 
that this section would not apply to 
questions like that of the present case, 
raised by the parties on one side 
inter se and not affecting the other 
party to the contract, touching their 
relations to each other in the trans- 
action. The evidence in this respect 
would be offered not to vary, contra- 
dict, add to, or subtract from the terms 
of the vendee’s joint liability under 
the contract of purchase and sale from 
their vendor, but only to show as 
between themselves, the two vendees to 
wit, which was the real purchaser.” 


12. This decision was followed ex- 
pressly in Muhammad Sultan  Mohideen 
Ahmed Ansari v. Amathul Jalal}, by Deva- 
doss, J. That was a case where a Hindu 
father executed a sale deed in favour of 
his two sons. Originally when the sale 
decd was drafted and presented before 
the Sub-Registrar, the document showed 
that onc brother has to take the A 
Schedule properties and the other the 
B Schedule properties. But there was the 
objection of the Sub-Registrar that either 
there should be two sale deeds separa- 
tely in favour of the sons with respect to 
the separate properties or the entire 
properties should be on to koth 
the brothers jointly. On that objection 





"A ee ee 


I, Io! LG. 653 : (1927) 52 M,L.J. 557: 
ILR, 1927 Mad, 1102 (2). ) 5 J 2 i 


193 


of the Sub-Registrar, he struck off that 
portion in the document which referred 
to and allowed A Schedule properties 
to one and the B Schedule properties 
to the other and had the document re- 
gistered. Subsequently the pattas and 
other records were transferred in the 
name of.the plaintiff in respect of the A 
Schedule properties and in the name of 
the defendant in respect of the B Schedule 
properties. The plaintiff contended 
that since the sale deed was taken in 
the joint names of both the plaintiff and 
the defendant each of them was entitled 
to a moiety of the whole property and 
no evidence could be adduced to show 
what the father intended that each should 
take. Overruling this objection, this 
Court held that section 92 is not appli- 
cable to a case were the parties stand 
in the same character as donees. For 
this view this Court cited the decision 
in Mulchand v. Madho Ram}, These two 
decisions were again considered and 
followed by this Court in Ellur 

Ghetti v. Mannaru Chetti*. 
In that case the facts were these : 
document was executed in favour of a 
minor and his mother reciting that they 
should enjoy the properties with absolute 
rights. e case of the minor son was 
that though the document was in the 
name of his mother and himself, the 
mother received the property as guardian 
of the minor and for the benefit of the 
minor. The question for consideration 
was whether this plea was open to the 
minor son. It was held that the phrase 
‘© as between parties’? in section 92 
means as between persons who on the 
one side and on the other come toge- 
ther to make the contract and the 
section does not apply to questions 
raised by the parties on one side inter 
se and not affecting the other party to 
the contract, touching their relations 
to each other in the transaction. 


13. The Supreme Court also in Vis- 
wanathan v. Abdul Wayid®, has held that 
the admissibility of evidence to contra- 
dict the recitals in the document was not 

recluded by section 92 ‘‘ as the dispute 
in the suit did not arise between the 
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parties to the document but between per- 
sons who claimed under the executants 
of the documents’’, thereby suggesting that 
the words parties to the document in 
section 92 do not refer to a case where 
they fulfil the same characteras pur- 
chaser or vendor, donor or donee. These 
decisions have bcen cited in some of the 
text books on the law of evidence with- 
out any comment. (Vide Field on Law 
of Evidence, roth Edition, Volume IV, 
page 3702 and Sarkar on Evidence, 12th 
Edition pages 776 and 777). Though 
in Sarkar on Evidence, there is some 
reference to certain other cases, where 
the term ‘‘ the parties to an instrument”’ 
was considered to have a wider meaning, 
it was all referred to as obiter and Mul- 
chand v. Madho Ram}, is referred to as 
having been followed in a number of 
cases by the various High Courts. 


14. In this case, the plaintiff and the 
defendant fill the same character as 








A-I. 
dant to show that no title was intend: 
to be conferred on the plaintiff by showi 
him asa purchaser under the document. 


15. The same result could also be 
reached from another angle. What sec- 
tion 92 prohibits is letting in eviden 
to contradict, vary or subtract from th 
terms of the instrument. The parties 
to a document are not and could 
not be considered to be a ter 
of the instrument itself. In oth 
words, it is open to a person t 
show who the real party to'a document 
is and in what character and for wha 
purpose a particular person was implead. 
as a party to the document, That evi 
dence will not in any way be consi 
dered as having relevance to the terms o 
the document itself. This was also 
the view taken in Venkatasubbiak Chetty 
yv. Govindarajulu Naidu?, 


16, That was a case where the suit 
was filed for the recovery of an 
amount due on a bond executed 
by the first defendant. The plaintiff 
alleged that the first and the second 
defendants were partners and that the 
money was borrowed for the partne-- 
ship and for partnership purposes. The 
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Courts below held that since the bond was 
executed only by the first defendant it 
was not open to the plaintiff to lst in 
oral evidence to show that the second 
defendants also was liable on the bond. 
Though he was not so nominse a party 
to the instrument, a Division Bench of 
this Court held that there is nothing 
in section gI or section g2 of the Evi- 
dence Act which prohibits such a plea. 
It was held further that a question as 
to who the contracting parties are was not 
one of the “‘ terms of the contract?’ 
within the meaning of section g2 and 
that therefore it is open to the plaintiff 
to let in evidence to show that the 
second defendant was also liable under 
the bond. This decision was followed by 
the Patna High Court in Ram Narayan 
v. Kedar Nathi. In that case also it 
was held that the reference to the terms 
of the contract in sections g1 and 92 
does not extend to the parties to the con- 
tract. What is excluded by section 92 
is the oral evidence designed to con- 
tradict, vary, add toor substract from 
the terms agreed upon by the parties 
and not as to who the real contract- 
ing parties were. Section 92 itself re- 
cog.used the distinction between a term 


of tte contract and the contracting 
parties. i 

17, In the present case, the defence 
in effect is that though the plaintiff 


was also shown as a party to the docu- 
ment, na interest in the property was 
intended to be conveyed to him and 
no interest was in fact conveyed, which 
means that the plaintiff was shown only 
as a nominal party and not asa real party 
to the document. On the ratio of the 
decisions above referred to, this plea is 
clearly open to the defendant and the 
provisions of section 92 do not bar the 
defendant from raising such a conten- 
tion. 


18. It is therefore clear that the de- 
fendant is not prevented by section 92 
from raising the contention that no part 
of the consideration was paid by the 
plaintiff, that his name was included only 
on a certain understanding nominally and 
that therefore the defendant is the ab- 
solute owner of the entire property. 


1, ALR. 1965 Pat. 463. 
25 
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18. The learned Counsel for the res- 
pondent also submitted that this plea 
was also open to him under section 82 
of the Trust Act.. 


That section reads : 


“ ‘Where property is transferred to 
one person for a consideration paid 
or provided by another person, and 
it | appears that such other person 
did not intend to pay or provide such 
consideration for the benefit of the 
transferee, the transferee must hold 
the property for the benefit of the 
person paying or providing the con- 
sideration,”’ 


rg. In this case, the finding of the 
Courts below is that the defendant bor- 
rowed the sum of Rs. 3,000 and there- 
fore the entire consideration paid under 
the document was that of the defendant. 
There is no evidence to show that the 
defendant intended to benefit the plain- 
tiff in any way by impleading him as a 
despre rua rae shall be dee- 
med to erefore holding the pro 

if at all, for the ie prt ee 
who paid the consideration. The 
plaintiff is therefore not entitled to claim 
partition and separate possession of one 
half of the properties. This position 
is clear if we put this case with reference 
to an illustration. Suppose instead of 
purchasing the property in the name of 
the plaintiff and the defendant, the 
defendant had purchased the property 
in the name of the plaintiff and pro- 
vided the entire consideration, would 
it not be open to the defendant to con- 
tend that the plaintiff was a benamidar 
and he was holding the property in 
trust for him and that therefore he was 
not entitled to claim any interest in the 
preperty? Certainly such a plea is open 
to him and it is not the contention of the 
appellant that such a plea would be 
barred under section 92 of the Evi- 
dence Act. In the instant case, the 
claim of the defendant is the same if we 
take it that it relates to the one half share 
in the suit property claimed by the 
plaintiff. With reference to one ` half- 
share, the case of the defendant is that 
he is the owner and it is not in dispute, 
With respect to the othe: half-shafe it 
is the case of the defendant that the 
plaintiff was a benamidar, the real owner 
being the defendant, he having provided 
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the consideration for the same and not 
intending to benefit the plaintiff. 
Therefore he is entitled to retain the 
entire property for himself. Even on 
this ground, therefore, the defendant- 
respondent is entitled toa succeed im 
defeating the plaintiff’s claim in the 
suit.. 


20. The second appeal accordingly 
fails and it is dismissed with costs. 
No leave. 

S.J. ——— Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


Present:—V. V. Raghavan, F. 
Kora Miah Saheb 


v. 


Velayudha Konar and others 
Respondents. 


Transfer of Property Act (IV -of 1882), 
section 92—Suit on mortgage by second mort- 
gagee—First mortgagee not made party— 
Final decree—Petition for sale in execution 
subject to first mortgage—Petition dismissed 
for want of bidders—Mortgagor adjudged 
insolvent in the meanwhile—Second execution 
petition acknowledging liability under first 
mortgage—Official Receiver not made party— 
Petition dismissed as final decree was not in 
consonance with preliminary decree—Final 
decree amended—Validity—Fresh execution 
petition—Second mortgage-decreeholder pur- 
chasing hypotheca—Part-satisfaction entered 
Pays off first mortgagee—Right to subrogation. 


Where, in between the passing of a final 
decree in a suit by a second mortgagee 
on his mortgage to which the first mort- 
gagee was not made a party and an 
infructuous petition for sale in execution 
the mortgagor was adjudicated insolvent 
and a second execution petition contain- 
ing inter alia an acknowledgment of lia- 
bility under the first mortgage taken out 
without the Official Receiver being made 
a party was also dismissed on the ground 
that the final decree was not inconsonance 
with the preliminary decree, and there- 
after the final decree was amended, the 
face that no notice was given to the 


Appellant" 
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Official Receiver when the amendment 
was ordered does not make the amend- 
ment illegal. The rights of the 
secured creditors are outside the pale 
of the insolvency law and therefore there 
was no need ta issue notice to the Official 
Receiver [ Para, 13.] 


The second mortgagee-decree-holder is in 
the position of a mortgagor vis-a-vis the 
first mortgage and an acknowledgment of 
liability made by him will be deemed to 
be an acknowledgment by the mortgagor. 

[Para. 15] 


Subrogation is conventional when there 
is an agreement, express or implied that 
the person making payment shall exercise 
the rights and powers of the original 
creditor. Legal subrogation arises when 
a person who has in the property an 
interest of his own ta protect, discharges 
a prior incumbrance. Subrogation by 
operation of law rests on the same prin- 
ciple as that in section 69, Contract Act. 
The distinguishing feature of subrogation 
is that the encumbrance that is paid off 
is not extinguished but is treated as 
kept alive and assigned to the person 
making the payment. [Para. 16.] 


Where a second mortgagee filed a suit 
without impleading the first mortgagee, 
obtained a decree, brought the hypotheca 
to sale, purchased it himself and entered 
part-satisfaction of the decree and paid 
off the first mortgagee which had not 
become barred by limitation on the date 
when the second mortgagee redeemed 
his mortgage, he can claim subrogation 
and step into the shoes of the first mort- 
gagee, [Paras. 17 and 18.] 


Cases referred to :— 


Nallathambi Nadar Ghellakannu Nadar v. 
Ammal Nadachi Chellathankam Nadachi and 
others, 1.L.R. (1963) Mad. 1003: (1964) 
1 M.L.J. 18r: ALR. 1964 : 
169; Mosa Devadasan v. Kali Kunji and 
others, (1963) 2 M.L.J. 75 : ALR. 1962 
Mad. 413; Mt. Azizunnissa v. Komal Singh 
and others, A.I.R. 1930 Pat. 579. 


Appeal against the decree of the District 
Court of Tirunelveli in Appeal Suit 
No. 7 o° 1967 preferred against the decree 
of the Court of the Subordinate Judge 
(Additional) of Tirunelveli in Original 
Suit No. 53 of 1963. 


I] 


V. G. Veeraraghavan, for Appellant. 
A. Sundaram Iyer, for Respondent. 
The Court delivered the following 


Jupcment.—* * * Before dealing with the 
points raised I shall now state the real 
controversy between the parties. Defen- 
dants 1 and 2 are the original owners of 
the suit property. On 5tb May, 1946, 
Exhibit A-2) they executed an othi in 

vour of Palavesa Konar. On Ist 
May, 1949 (Exhibit A-3) the second 
defendant executed a sale in favour of 
the first defendant reserving a right of 
residence in favour of himself and his 
wife. On 15th June, 1949, the frst 
defendant executed a second mortgage 
in favour of Gurunatha Konar for 
Rs. 2,000. On 26th December, 1949, 
the first defendant executed a third 
mortgage for Rs, 3,000 in favour of the 
first mortgagee. On 12th September, 
1961 (Exhibit A-1r2) the first defendant 
executed a fourth mortgage for Rs. 2,000 
in favour of one Kuppammal, which the 
. mortgagee assigned to the fourth defen- 
dant. A fifth mortgage was created by 
the first defendant in favour of a chit 
fund for Rs. 3,000 and a sixth mortga 
was executed by the first defendant in 
favour of Muthammal, the sixth defen- 
dant, for Rs. 1,000. The third mort- 
gagee’s rights under Exhibit A-4 were 
assigned to the 8th defendant on 28th 
June, 1963. The result is that over the 
suit property on the date of the suit the 
following persons held rights. 


“(1) The first mortgage to Palavesa 
Konar. 


(2) The second mortgage to the plain- 
tiff—assignee from the 8th defendant. 


(3 The third mortgage to the 8th 
efendant (assignee) 


(4) The fourth mortgage to the fourth 
defendant (assignee). 


(5) The fifth mortgage to the fifth 
defendant; and 


(6) The sixth mortgage to the sixth 
defendant.”’ 


The plaintiff, who was the assignee of 
the second mortgagee’s interest, filed 
O.S. No. 209 of 1955 ‘on the file of the 
District Munsiff’s Court, Tirunelveli. To 
that suit all the subsequent mortgagees 
were impleaded as parties as also the first 
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defendant the mortgagor. Palavesa 
Konar, who was the first mortgager, 
was, however, impleaded as the third 
defendant not in his capacity as the first 
mortgagee but in his capacity as third 
mortgagee only, which mortgage right 
the third mortgagee assigned to the 8th 
defendant under Exhibit B-1 dated 28th 
June, 1962. On 26th March, 1956, a 
preliminary decree for sale was passed 
which was followed by the final decree 
dated 22nd October, 1956. Meanwhile 
the first defendant-mortgagor was adjudi- 
cated an insolvent. It may be noted 
that the secured creditors’ rights were not 
affected by the said insolvency proceedings 
and the final decree in O.S. No. 209 
of 1955 was executed after amendment of 
the decree. Meanwhile on grd April, 
1961, one Kuppammal purchased the suit 
property from the Official Receiver. In the 
Court auction sale held on 15th September, 
1961, the plaintiff-decree holder purchased 
the hypotheca for Rs. 4,005 subject to the 
first mortgage, Exhibit A-2. A sale 
certificate was issued in favour of the 
purchaser and the plaintiff took delivery 
of possession on 7th December, 1961, and 
part satisfaction of the decree was recor- 
ded for Rs. 3,904, although the sale was 
brought for recovery of Rs. 4,933-6-6. 
In regard to the Official Receiver’s sale 
to Kuppammal one Siva Sankaran claimed 
to be the real owner and his claim was 
upheld. Regarding possession certain 
suits were filed, which do not have any 
material hearing on the controversy m 
dispute. The plaintiff who, as already 
stated, was the purchaser in the second 
mortgagee’s suit for sale, paid Rs. 6,000 
ta the legal representatives of the first 
mortgagee, Palavesa Konar, and obtained 
a release of the mortgagee’s right in his 
mMORIBAR” (Exhibit A-11 dated 14th Febru- 
ary, 1962). Sivasankaran who established 
his right as against Kuppammal also 
sold his interest to the plaintiff under 
Exhibit B-8 dated 18th October, 1962. 
The plaintiff has filed the present suit on 
the first mortgage (Exhibit A-2 dated 
5th May, 1946). 


xa. The learned Counsel for the appel- 
lant contends: 


(1) That the suit is not maintainable as 
the plaintiff’s remedy, if any, is only to 
work out his rights under the decree in 
O.S. No. 209 of 1955. (2) That the 
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first mortgage was not fully discharged 
by the plaintiff, who claimed to have paid 
only Rs. 6,000 at the time of Exhibit 
A-II as against Rs. 6,900 due on that 
date. (3) That the suit mortgage became 
barred by limitation on 14th February, 
1962, when Palavesa Konar’s heirs were 
paid Rs. 6,000 and that the acknowledg- 
ment Exhibit B-4 cannot extend the 
period of limitation and (4) There can 
be no subrogation as the plaintiff was 
under no obligation to discharge the 
mortgage (Exhibit A-2) it having become 
time barred and further the plaintiff had 
no interest in the property, this mort- 
gage having become merged in the decree 
and that Here was no mesne mortgages 
between the one in his favour and the 
other under the original of Exhibit A-2 
for protecting which alone he could 
redeem the later mentioned mortgage and 
claim subrogation. 


13. On the first question there is no 
substance, as the final decree in O.S. 
No. 209 of 1965 was amended on 27th 
March, 1961 in I.A. No. rrr of rg6r. 
The preliminary decree in O.S. No. 209 
of 1955 appears to have been in form 
No. 10 and the amendment resulted in 
the decree being drafted in Form 5-A. 
It is no doubt true if the amendment had 
not been there the rights of the first 
mortgagee had to be worked out only in 
the prior suit. But by reason of the 
amendment the decree was only to the 
effect that it was subject to the first 
mortgage and nothing more. The learn- 
ed Counsel, however, contends that na 
notice was given to the Official Receiver 
hen the amendment was ordered and, 
therefore, the amendment is illegal and 
not binding on the appellant. It may 
be noted that the rights of secured credi- 
tors are outside the pale of the insolvency 
law and therefore there was no need to 
issue the notice to the Official Receiver. 


14. On the second question the position 
appears to be as follows—Palavesa Konar 
was the mortgagee under Exhibit A-2. 
The period of redemption fixed under 
Exhibit A-2 was two years and the redemp- 
tion period expired on 5th May, 1948. 
Palavesa Konar died on 24th March, 
195q, that is, after the institution of 
O.S. No. 209 of 1955 and Palavesa 
Konar was impleaded as a party in O.S. 


No. 209 of 1955. The mortgagees were MEJ 
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content to receive Rs. 6,000 as against 
Rs. 6,900 due to them and it is not o 

ta the appellant in the present appeal to 
contend that the entire amount due has 
not been paid. 


r5. On the third question Sri V. C. 
Veeraraghavan, contends that the acknow- 
ledgment of the mortgagee in E.P. No. 32 
of 1g60 cannot extend the period of 
limitation for enforcing the first mort- 
gage. On the other hand, Mr. Sundara- 
Iyer the learned Counsel for the respon- 
dents contends that the decree holder- 
mortgagee under the second mortgage 
will be in the position of a mortgagor 
so far as the first mortgage is concerned, 
he being the person who is entitled to 
redeem the first mortgage and there- 
fore the acknowledgment by him on 
16th December, 1969 in E.P. No. 32 of 
1960 would give a fresh cause of action. 
Mr. Veeraraghavan referred to the deci- 
sion of the Full Bench in Nallathambi 
Nadar Chellakannu Nadar v. Ammal Nadach 
Chellathankam Nadachi and otherst, That 
js a case under section 19 of the Limitation 
Act. In a suit for redemption brought 
by one co-mortgagor against another, 
who had earlier redeemed the mortgage 
and obtained possession of the mortgaged 
properties, the question referred to the 
the Full Bench was as follows: “Whether 
in order to constitute a valid acknowledg- 
ment of liability under section 19 cf the 
Indian Limitation Act, it is essential that 
the person acknowledging should be under 
a liability in regard to the right in dis- 
pute at the time when he made the 
acknowledgment or whether it would be 
sufficient if he were lable at the time of 
the suit or an application in respect of 
that liability. In answering the refe- 
rence Ramachandra Iyer, C.J. who deli- 
vered the leading judgment observed at 


-page 171 as follows: 


“An acknowledgment of liability, as 
we have indicated above, presupposes 
that the person acknowledging posses- 
ses some interest which can be bound 
by his statement. If he has no such 
interest, it will be a misnomer to call 
his statement, as acknowledgment of 
liability. No debor, for example, can 
be held to be bound by a mere acknow- 


L.R. 1963) Mad. 1003 : (1 T 
181: A, RA Mad. 769, oon 
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ledgment by a stranger. Again, it is a 
well-settled rule tbat an acknowledg- 
ment of liability must involve an admis- 
sion of a subsisting jural relationship 
between the parties and a consciousness 

` and an intention of continuing such 
relationship until it is lawfully termi- 
nated’’, 


Relying upon the above observations the 
peel Counsel contended that in O.S 
No. 209 of 1955 the plaintiff was suing 
not as a mortgagor but as a mortgagee 
seeking to enforce a second mortgage and, 
therefore, his acknowledgment cannot 
extend the period of limitation. 


The next decision referred to by the 
learned Counsel is Mosa Devadasan v. 
Kali Kunji and others1, where Sadasivan, 
J. had occasion to consider a similar 
question. The headuote therein brings 
out correctly the conclusion of the learned 
Judge which runs as follows: 


“In order that an acknowledgment of 
‘mortgage liability may be valid and 
capable of extending the period of 
limitation, it must be proved that it was 
made by a person who was liable under 
the mortgage and that it was made when 
the mortgage was subsisting’’. 


The question, therefore, for consideration 
is what was the character in which the 
acknowledgment was made in E.P. No. 
32 of 1960. Mr. A. Sundaram Iyer, 
the learned Counsel for the respondents 
contends that the acknowledgment 
although made by the mortgagee-decree 
holder in E.P. No. 32 of 1960 must be 
deemed to be an acknowledgment by the 
mortgagor so far as the first mortgage is 
concerned in view of the fact that he 
wil be entitled to redeem the first 
mortgage under section 91 of the Transfer 
of Property Act. There is considerable 
force in the contention of Mr. Sundaram 


Iyer. 


16. The learned Counsel next referred 
ta a series of decisions illustrating the 
principles of subrogation. Section 92 
of the Trensfer of Property Act deals 
with subrogation. Paragraph 1 of the 
section deals with subrogation by opera- 
tion of law and the third paragraph deals 
with subrogation by agreement of parties. 


!', (1963) 2 M.LJ.'75 : AIR. 1962 Mad, 419, 
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Subrogation means substitution, for the 
person redeeming is substituted for the 
encumbrancer whom he has paid of. 
Subrogation is conventional when there 
is an agreement, express or implied, that 
the person making the payment shall 
exercise the rights and powers of th 
original creditor. Legal subrogation 
arises when a person, who has in the pro- 
perty an interest of his own to protect, 
discharges a prior encumbrance. Subro- 
gation by operation of law rests, therefore, 
on the same principle as in section 69 o 
the Indian Contract Act. The distin 
guishing feature of subrogation is that 
the encumbrance that is paid off is not 
extinguished but is treated as kept ali 
and assigned to the person making pay- 
ment. Prior to the Transfer of Property 
Act subrogation of a puisne mortgagee 
paying off a prior mortgagee was deter- 
mined under the rule of intention. 
According to the old section 74 of the 
Transfer of Prcperty Act a puisne mort- 
gagee redeeming a prior mortgagee was 
always subrogated. Under the present 
section 92 of the Transfer of Property 
Act the rights of the purchaser of the 
equity of redemption when he redeems 
are the same but they are stated mere 
simply and directly and the fiction of 
Intention has been dispensed with. It is 
unnecessary to refer to cases of subrogation 
prior to the amendment of the Transfer 
of Property Act in 1929. 


17. Subrogation may be legal or con- 
ventional. The distinction between the 
two being that in the case of the former 
the person having a pre-existing interest 
discharges the prior mortgage to protect 
his interest, whereas in the latter case he 
would be discharging only an obligation 
he had undertaken under a specific 
agreement. The foundation of the right 
of legal subrogation, with which we are 
now concerned in the present case, is 
the equitable principle of reimbursement. 
In the present case what has happened 
is that the second mortgagee filed a suit 
on his mortgage without impleadin 

the first mortgagee, obtained a decree ssi 
brought the hypotheca to sale, purchased 
it himself and entered part satisfaction o 

the decree. A sum of money is still 
owing to him under the mortgage-decree. 
When such a person pays off a prior 
encumbrance, the question that arises 
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is whether he can step into the shoes of 
the first mortgagee. I have already held 
that the first mortgagee’s right to enfoice 
his mortgage has not become barred by 
limitation on the date when the second 
mortgagee redeemed his mortgage. 


18. The next question to be considered 
will be whether by reason of obtaining a 
decree on his mortgage the second 
mortgagee had disabled himself from 
redeeming the prior mortgage. In Mt. 
Azizunnissa v. Komal Singh and others}, 
it was held that the purchaser of the 
mortgaged properties In execution of a 
mortgage decree, acquired not only the 
interest of the mortgagee but also the 
equity of redemption of the mortgagor, 
and that he is entitled to redeem other 
mortgages on the same property created 
by the mortgagor. Further in this case 
the second mortgage has not been wiped 
out by the passing of the decree, but that 
there is still due to him as second mort- 
gagee a sum of Rs. 1,033-6-6 on the date 
of entering into part satisfaction of the 
decree. In my view, this is sufficient 
interest in the mortgagee entitling him to 
redeem the prior mortgage over the 
property. This being a case of legal 
subrogation, I am of opimion that the 
second mortgagee rightly stepped into 
the shoes of the first mortgagee and the 
present suit is, therefore, maintainable. 
I may, in this connection, refer to another 
aspect of the matter. O.S. No. 53 of 
1963, out of which the above appeal has 
arisen, was heard along with C.M.A. No. 
30 of 1965 and disposed of by a common 
judgment by the Subordinate Judge of 
Tirunelveli. The Court auction sale held 
in execution of the decree in O.S. No. 209 
of 1955, was sougit to be set aside in 
E.A. No. 1289 of 1963 on the ground that 
the sale was void as it was held without 
impleading the Official Receiver to 
represent the estate of the first defendant, 
as also for the reason that the execution 
proceedings are void as against the Official 
Receiver, as also for cancellation of the 
part satisfaction of the decree. That 
application was allowed by the District 
Munsif, C.M.A. No. 30 of 1965 was filed 
against the said order which was heard 
along with the suit and the judgment of 
the trial Court was confirmed. There was 
a further appeal to this Court, in C.M.S.A. 


n 





1, ALR. 1930 Pat, 379, 
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No. 153 of 1966 and Venkataraman, J., 
allowed the appeal-and set aside the or 

of the Courts below. The result is that 
the sale held on 15th September, 1961 
was held not to be a nullity. The judg- 
ment of Venkataraman, J., and the 
decree in C.M.S.A. were admitted as 
additional evidence in the Courts below. 
In my view the judgment of the High 
Court referred to above has no materia 
bearing in considering the questions i 
controversy in the appeal. The resul 
is that the plaintiff is entitled to be subra 
gated to the rights of the first mort 
gagee under Exhibit A-2 and that the 
said mortgage is not barred by limitation. 
Further the plaintiff has sufficient interes 
to claim subrogation for the reaso 
mentioned by me above and that th 
plaintiff did not give up his right to 
subrogated to the rights of the m 
under Exhibit A-2 by reason of his obtain- 
ing Exhibit A-11 and that the claim ta 
subrogation has been rightly upheld by 
the Courts below. 


19. In the result, the Second Appeal 
fails and is dismissed. ‘There will be no 
order as to costs. Leave granted. 


P;S8.P. Appeal 
dismissed, 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 

PRESENT :—T. Ramaprasada Rao, F. 
Chinnaswamy Thevar Petitionsr* 
D. 


Election Commissioner (District, 
Mungsif), Periakulam and others 

.. Respondents. 
Tamil Nadu Panchayat (Conduct of Election of 
President of Village Panchayat) Rules, (1970), 
Rules 14, 19 (2) (d)—Village Panchayat— 
Election of  President—Votes  rejected— 
Marked on the back side—Not as required 
under the rules—Rejection whether valid— 
Constitution of India (1950), Article 226. 
The election and the process of election 
and the law relating to election are all 
creatures of the relevant provisions of 
statute, and the Courts cannot, for cone 











* W.P. No, 1217 of 1971, 
13th December, 1972. 


r 


_ 


' tioner 


qj 


venience or in the name of equity, sub- 
stitute its own process for the procedure 
clearly set and defined under the parti- 
cular Act or the rules governing the 
election. [Para. 4.] 
Where the face of the ballot paper is 
ignored and the back of it is adonted as 
‘hs base for marking, then it is not a 
case where a doubt has crept on the record 
of the ballot paper for the appropriate 
authority to undertake an investigation as 
to the mind of the voter. [Para. 4.] 


If there is a purposeful departure from 
the normal prescription as to the mode 
of voting, in the absence of avy explana- 
tion by the person concerned about such 
an infraction, it follows that the ballot 
paper is one which has not been marked 
in accordance with the defmed and well 
settled prescriptions i the 
elections and, therefore, is one which has 
to be rejected in limine. [Para. 4.] 


Cases referred to :— 


Kisan v. Amikumar, A.I.R. 1969 Bom. 213; 
Dhanpat Lal v. Harisingh, A.I.R. 1969 Raj. 
92. 

Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari 
calling for the records in Election O.P. 
No. 29 of 1970 on the file of the first 
respondent Election Commissioner-cum- 
District Munsif, Periyakulam and quash 
the p ings therein in E.O.P. No. 
29 of 1970 and dated 24th March, 1971 as 
illegal. 

R. S. Venkatachari, V. Muthuperumal and 
R. Dasarathan, for Petitioner. 


T. Sathiadev, Assistant Government 
Pleader, for Respondent No. 4. 


R. Balasubramanian, for second Respon- 
dent. 


The Court made the following 


_ OrverR.—In an election held for choo- 


sing the President of Mathalakkam- 
patti Village Panchayat, the ti- 
succeeded on the basis of the 
counting of votes made by the Returning 
Officer. According to the return, the 

titioner obtained 496 votes, the contest- 

g respondent 494 vates. The Coritest- 
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ing respondent took up the matter before 
the election authority, which is the 
District Munsif of Periakulam who, 
after having been satisfied that there 
was considerable doubt about the pro- 
priety of the counting of the votes, 
directed a recount of the same. On 
such recount undertaken at the instance 
of the election authority, but in the 
presence of the parties, it was found that 
the petitioner secured 495 votes as against 
496 votes obtained by the contesting 
respondent. The election authority, on 
the basis of such recount, declared the 
contesting respondent as having been 
duly elected and set aside the election of 
the petitioner. It is as against this, the 
present writ petition has been filed. 


a. Various contentions were raised 
before the election authority. But the 
only ground on which the order is 
challenged is founded on the decision 
of the Election Court which rejected 
two votes marked for the petitioner. The 
election authority found and such a 
factual finding is not disputed that the 
two ballot papers in question bearing 
Nos. 863611 and 863585 contained marks 
on the backside, that they were not 
markings as required under the rules and 
that they did not contain any marking 
in the columns reserved for marking. 
In those circumstances, the election 
authority rejected the two votes. It is 
this decision of the lower authority that’ 
is challenged here. 


g. Before adverting to the contentions, 
the relevant rules regarding the election 
in question may be briefly noticed. 
Under rule 14 of the Tamil Nadu 
Panchayat (Conduct of Election of 
President of Village Panchayat) Rules, 
1970, a procedure is prescribed in the 
matter of issue of ballot papers and the 
voting by the voters. Sub-rule (2) of 
rule 14 therein says that the elector, 
on receipt of the ballot paper, shall 
forthwith proceed to the voting compart- 
ment, and there, with the aid of. the 
instrument supplied for the purpose, 
make a mark on the ballot paper against 
the symbol of the candidate for whom he 
intends to vote and that the mark may 
be made anywhere in the compartment 
within which the symbol of such candi- 
date is printed on the ballot paper. Rule 
19 (2) (d) says that a ballot paper shall 
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be rejected if the mark indicating the 
vote thereon is placed in such manner as 
to make it doubtful ta which candidate 
the vote has been given. 


4. I have already adverted to the find- 
ing of the Election Court that the marking 
was on, the reverse side of the ballot paper. 
That such a marking is not warranted 
under the rules is not disputed before 
me. But what is said is that in view of 
the prevalence of illiteracy in our country 
such a haphazard but a purposeful 
marking, though on the back of the ballot 
paper, but on the symbol which is visible 
even on its reverse, would amount ta 
substantial satisfaction of the require- 
ment of the rule in that the intention of 
the voter can easily be gathered and it 
cannot be said that in such circumstances 
there could be a doubt in the mind of an 

one concerned with the counting of nach 
a vote that the voter did not exercise his 
vote in favour of the particular symbol 
or person, Though the argument is 
attractiye, yet, it has to fail for the reason 
that the election and the process of elec- 
tion and the law relating to election are 
all creatures of the relevant provisions of 
statute, and the Courts cannot, for con- 
venience or in the name of equity, sub- 
stitute its own process for the pracedure 
clearly set and defined under the parti- 
cular Act of the rules governing the 
election. In the instant case under 
rule 14, the mode of vating has been 
clearly defined. As against the symbol 
or the name of the particular candidate, 
a compartment is provided. The voter 
is expected ta mark within the compart- 
ment or as against the symbol the 
name. Even then he should keep within 
the periphery of the compartment. If, 
however, by accident he traversed beyond 
the border of the said compartment, 
but makes a mark on the face of the ballot 
paper, it is only in such a situation the 
scope for investigation as to the mind of 
the voter would arise. But in my view, 
such an investigation need not be under- 
taken in a case where the voter ignores 
the face of the ballot paper, but attempts 
to imprint the mark on the reverse or 
the back side of the ballot paper, which 
is quite opposite to the intent and direc- 
tions prescribed in the rules governing 
the election. As a matter of fact, Lord 
Halsbury, in Halsbury’s Lawa af England, 
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third edition, valume 14, at page 140 
observes: — 
“A ballot paper marked on the back 
only should not be counted, even 
though the mark shows through the 
paper on to the front”. 
The Law Lord has made it almost axio- 
matic that any attempt to mark a ballot 
paper on its reverse or on the back would 
not show or establish the intention of the 
voter and it would be idle to speculate 
upon such intentions if such were the 
facts. This is not a case where it could 
be said reasonably that a doubt is enter- 
tainable by the Courts scrutinising the 
ballot paper as to whether the voter 
exercised his franchise in favour of one or 
the other of the contesting candidates. 
That situation will arise if the voter made 
the mark on the front of the ballot paper 
at or near the compartment or as against 
the symbol or near it and under such 
similar circumstances. But where the 
face of the ballot paper is ignored and the 
back of it is adopted as the base for mark- 
ing, then, it is not a case where a doubt 
has crept on the record of the ballot 
paper for the appropriate authority to 
und an investigation as to the min 
of the voter. As a matter of fact, the 
Bombay High Court in Kisan v. Antkumar,} 
whilst considering a similar rule under 
the Maharashtra Municipalities Act and 
the rules framed for purposes of municipal 
election thereunder, categorically stated: 


‘The intention of the rule is very clear 
in our opinion, and does not permit any 
infraction in its observance. The ballot 
paper is intended to be used as such by 

a mark with the instrument 
supplied on the face of the ballot paper 
and not on the reverse”. 


I would add that if there is a purposeful 
departure from the normal prescriptions 
as ta the mode of voting, in the absence o 

any explanation by the person concerned 
about such an infraction, then it follows 
that the ballot paper is one which has 
not been marked in accordance with the 
defined and well settled prescriptions 
governing the elections and, therefore, 
is one which has to be rejected tn limine. 
The Rajasthan High Court in Dhanpat 
Lal v. Harisngh?, while considering 


I, ALR, 1969 ee si at 218, 
2, ALR, 1969 Raj 


i] NabisHa BEGUM #. AKUMUGA THEVAR 


a more or less similar situation, took a 
different view. But on a further probe 
mto the facts governing the case, I find 
that the manner of casting votes, which 
were governing the situation in that case, 
is different from rule 14 (2) of our 
Rules. Rule 30 of the Rules in the 
Rajasthan case, does not provide for the 
marking within the compartment pro- 
vided for on the face of the ballot 
paper. It was in those circumstances, 
the learned Judges of that Court observed 
that where a ballot paper, which is 
translucent and the lines demarcating the 
compartments and bols are clearly 
visible on the back a marked on the 
reverse by the voter, the paper is valid 
under rule 30 of the Rajasthan 
Panchayat and Nyaya Panchayat Elec- 
tion Rules. That case is distinguishable 
because of the peculiar facts with which 
the learned Judges were faced. I agree 
with the dicta laid down. by the Bombay 
High Court, which was considering a 
similar rule as that which is being inter- 
preted by me. For the reasons stated 
above and as there is no error apparent or 
any error of jurisdiction in the order of 
the Election Court, this writ petition is 
dismissed. There will be no order as to 
costs. 
S.J. Petition 

dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—P, S. Kailasam and WN. S. 
Ramaswami, FF. 


Nabisha Begum >. Appellant* 
v. i ; 
Arumuga Thevar and others 

»» Respondents, 


(A) Hindu Law— Joint family—Separation— 
Unequivocal intention—Declaration and com- 
munication to other coparceners—Suit for 
partition—Institution of suit is declaration— 
Suit by coparcener sui juris and suit on behalf 
of minor—No dtstinction—Suit by minor— 
Declaration—Subject to approval by Court. 

In a suit for partition of the joint family 
properties instituted on hehalf of a minor 
coparcener against his other two brothers 
sh 


* L.P.A, No, 110 of 1965, 
26 5th February, 1973 
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and the mother, a preliminary decree 
was passed specifying the shares. Before 
any one applied for passing of a final 
decree, the minor plaintiff attained majo- 
rity and he filed an application under 
Order 32, rule 12, Civil Procedure Code, 
electing to abandon the suit. An order 
dismissing the suit was passed. Subse- 
quently he died and one of his brothers 
was not heard of for a long time. Then 
the mother filed an application under that 
suit for a final decree allotting 2/3rd share 
to her and 1/3rd share to_the remaining 
parcener. The application was dismissed. 
In the meanwhile, the other coparcener 
claiming the entire properties as the sole 
surviving coparcener sold the same to 
the appellant who filed the suit for posses- 
sion against the mother. The two lower 
Courts and the High Court in second 
appeal dismissed the same holding that a 
suit for general partition and allotment of 
the alienating coparcener’s share should 
have been filed. The plaintiff appealed. 


Held: It is settled law that division in 
status amongst members of a joint family 
takes place immediately on a coparcener 
declaring his unequivocal intention to 
separate and communicating the dec- 
laration to the other members. The very 
filing of a suit for partition would amount 
to such declaration. In this regard, 
there is no distinction between a copar- 
cener who is sui juris and a coparcener 
who is’ a minor and on whose behalf a 
next friend acts, except that such a decla- 
ration is subject to approval by the 
Court. [Para. 6.] 


(B) Civil Procedure Gods (V of 1908), Order 
32, rule 12—Hindu Law—Suit for partition of 
joint family properties by minor—Preliminary 
decree passed—Minor attaining majority 
electing to abandon sutt—Dismissal of swit— 
Division in status—Bensfit to minor—Shares 
not affected by dismissal—Preliminary decree 
—No question of becoming non est—Division 
in status—To date back to date of plaint. 


There is no question of a preliminary 
decree passed in a suit for partition bet- 
ween coparceners becoming non est as a 
result of the suit being dismissed under 
Order 32, rule 12, Civil Procedure Code. 
An order of dismissal made by the Cqurt 
on the erstwhile minor plaintiff abandon- 
ing the suit under Order 32, rule 12, Civil 
Procedure Code, would only mean that 


all reliefs which had not been granted 
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so far are negatived, It would certainly 
not mean that a decree which has already 
been passed granting certain reliefs is 
either set aside or becomes non est. A 
preliminary decree is as mucha decree 
as a final decree and as to the rights of 
parties . conclusively determined by a 
preliminary decree, there. is no going 
back unless the decree is set aside by some 
mode known to law. Order 32, rule 12, 
Civil Procedure Code, is not meant for 
setting aside a decree already passed. 
[Paras. 7, 8.] 


_ After the passing of the preliminary decree, 
there would be no joint family status 
between the members and the d'vision 
in status would date back to the date of 
the plaint. [Para, 6.] 


It is no doubt true that a suit for partition 
would be completely disposed of only 
after a final decree is passed. One of the 
questions that call for determination in a 
suit for partition of joint family properties 
instituted on behalf of a-minor is whether 
it was beneficial for the minor. When 
the Court passes a preliminary decree, 
this question is finally decided. The 
_question as ta what share the respective 
parties are entitled to is also finally deci- 
ded by the Court when it passes a preli- 
minary decree. Therefore if the suit for 
partition is said to be pending, it was 
_pending only for the determination of the 
remaining questions and not with regard 
‘to questions which have already been 
decided which decision merges into the 
preliminary decree. | [Para. 9.] 


A unilateral declaration of intention to 
divide by a member which is unequivocal 
and which is communicated to the co- 
-Parceners brings about a disruption or 
division of the status of a family aad when 
-once such a communication. of intention 
is made which has resulted in the sever- 
ance of status, it is not open to the members 
concerned to nullify its effect so as to 
restore the family to its original joint 
status. There can be no distinction 
“between declaration made by a coparcener 
who is sui juris and a declaration made by 
a next friend of a minor coparcener which 
has subsequently been approved by the 
Ceurt in passing the preliminary decree. 
A [Para. 11.] 


(C) Hindu Law— Joint family—Coparcenss— 
Declaration of intention to separate—Division 
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in status—Withdrawal of declarattion—Does 
not amount to agreement to reunite. 


Withdrawal of the unilateral act or decla- 
ration of intention to separate which has 
already resulted in division in status can- 
not amount to agreement to reunite. 
[Para. 11.] 


(D) Civil Procedure Code (V of 1908), Order 
32, rule 12—Hindu Law— Joint family—sSut 
for partition by a minor— Minor attaining majo- 
rity before passing of preliminary decree, 
electing to abandon suit—Legal effect on status 
of family. 


In a suit for partition where the preli- 
minary decree itself has not been passed, 
the position is that though the next friend. 
in filing the suit for partition, has made 
an unequivocal declaration on behalf of 
the minor to separate, that declaration 
would not become an effective declara- 
tion because the law says that such a 
declaration is subject to approval by the 
Court. Till a pueliminary decree is 
passed, the stage of the Couit approving 
or disapproving the declaration made by 
the next friend of the minor would not 
arise. In such a case, when the minor 
on attaining majority, abandons the suit, 
the position would be similar to a case 
where the Court holds that it is not in the 
interests of the minor to separate and 
refuses to grant a preliminary decree. 
[Para. 10.] 


Cases referred to :— 


Podasubhayya vw. Akkamma, 
138 : (1959) S.G.R. 
An.W.R. (S.C.) 60: (1959) 1 M.L.J. 
(S.c.) 60: AIR. 1958 S.G. 1043; 
Ramaswamy Chettiar v. Roya Kuppa Chetty, 
I.L.R. (1962) Mad. 77 : (1962) 1 M.L.J. 
Venkata 
S.C.J. 


1959 S.G.J. 
1249 : (1959) 1 


M.L.J. 331: A..R. 1949 Mad. 173; 
Puttarangamma v. Ranganna, (1968) 3 
S.C.R. 119: (1968) 2 S.C.J. 668; 


A.LR. 1968 S.G. 1018. 


Appeal under clause 15 of the Letters 
Patent against the order of the Honourable 


Mr. Justice Ramakrishnan, dated 17th 


i} NAbisHÀ BEGUM v. ARUMUGA: THEVAR (Ramaswami, 4.) 


December, 1964 and made in S.A. No. 
200461 appcal against the decree of the 
District Court, Tirunelveli, and passed in 
A.S. No. 345 of 1960. (O.S. No. 40 of 1960) 
District Munsif’s Court, Tirunelveli. 


Thyagarajan, for Appellant. 


K. Parasurama Iyer for R. Srinivasan, for 
Respondent. 


The Judgment of the Court was delivered 
by 


Ramaswami, F.—The plaintiff, who lost 
before the trial Court, the first appellate 
Court as well as before Ramakishnan, J., 
in second appeal, is the appellant 
fore us in this Letters Patent 
Appeal. The suit is one for declara- 
tion and possession with future mesne 
profits in respect of certain’ lands 
which the plaintiff purchased from one 
Velayutham Pillai under the sale deed 
Exhibit A-1 dated 25th July, 1957. 
All the Courts have held that the plain- 
tiff’s remedy, if any, is only a suit for 
general partition with an equity. for 
having the suit properties allotted to the 
share of hisvendor Velayutham Pillai inas- 
much as, on the date of sale, he was not 
the owner of the suit properties but only 
had a 1/3 share in the family properties 
including the suit properties and that the 
suit for possession of the speaific proper- 
ties should fail. The matter .turns 
upon the effect of an order under 
Order 32, rule 12 of the Code’ of 
Civil Procedure, ina suit for partition 
in which a preliminary decree has 
already been passed, regarding the status 
of the members of the joint -family. 
Whether the division in joint family status 
already brought about is‘ nullified, and 
the members restored to their status of 
joint family members by the order under 
Order 32, rule 12, Code of Civil Pro- 
cedure, dismissing the suit (even though 
a preliminary decree for partition had 
already been passed), is the question. 
a. The facts are these: Velayutham 
Pillai, the vendor under Exhibit A-1 in 
favour of the plaintiff, one Ambalavana 
‘Pillai and one Nellaiappa Pillai are the 
sons of one Muthiah Pillai. The father 
Muthiah Pillai died in- the year 1933. 
The three brothers admittedly were 
members of a joint Hindu family and the 
family owned several items of immovable 
properties. In 1941, when Nellaiappa 
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Pillai, one of the three brothers, was a 
minor, O.S. No. 35 of 1941 was filed 
on the file.of the Court of the Subordi- 
nate Judge, Tirunelveli, on behalf of 
the said minor Nellaiappa Pillai by his 
uncle acting as his next friend. To this 
suit, the other two brothers, viz., 
Velayutham Pillai and Ambalavana 
Pillai, as well as Kanthimathi Ammal, 
the mother of the parties, had been 
impleaded as defendants. A preliminary 
decree for partition declaring that the 
minor plaintiff, viz., Nellaiappa Pillai, 
and the other two brothers, Velayutham 
Pillai and Ambalavana Pillai, are each 
entitled to a 1/3 share in the various items 
of suit properties was passed, The pre- 
liminary decree also made certain pro- 
vision towards the maintenance of Kanthi- 
mathi Ammal, the mother of the parties. 
After the passing of the abovesaid pre- 
limin decree but before any one 
applied for passing a final decree, 
Nellaiappa Pillai, the minor plaintiff 
in the suit, attained majority. Then he 
filed I.A. No. 110 of 1944 in O.S. No. 
35 of 1941 under Order 32, rule 12, Code 
of Civil Procedure, electing to abandon 
the- suit. Upon that, the ‘Court appears 
to have’ passed an order dismissing the 
suit, The said Nellaiappa Pillai died in 
April, 1945 leaving na widow or issue. 

3. Very many years later (i.¢.), in the 
year 1957, Kanthimathi Ammal, the 
mother of the parties, filed I.A. No. 
278 of 1957 in the abovesaid suit for 
having the suit restored to file. By that 
time, Ambalavana Pillai, one of the 
three brothers was not heard of for several 
years. It is stated that his whereabouts 
are not known since 1948. In I.A. No. 
278 .of 1957, Kanthimathi Ammal 
pleaded that on the death of Nellaiappa 
Pillai in 1945 and on the civil death 
of Ambzlavana Pillai who is not heard of 
for a long number of years, their two 
shares had devolved-on her and that 
the suit should be restored to file and a 
final décree passed giving her 2/3 share in 
the pope: while the remaining 1/3 
share should go to the only remaining 
son, Velayutham Pillai. ‘ This application, 
which was resisted by Velayutham Pillai, 
ultimately came to be dismissed mainly 
on the ground that the order in I'A. 
No. 110 of 1944, the application under 
Order 32, rule 12, Code of Civil Pro- 
cedure, dismissing the suit had been 
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passed in the presence of Kanthimathi 
Ammal, that she having been a party to 
the said proceedings, cannot now be heard 
to say that the suit should be restored 
especially after the lapse of 12 or 13 

. The question whether there had 

division in státus between the three 
brothers, Velayutham Pillai, Ambala- 
vana Pillai and Nellaiappa Pillai, and 
whether, on the death of Nellaippa Pillai 
and on the civil death of Ambalavana 
Pillai, their respective shares devolved 
on Kanthimathi Ammal, their motter, 
was not decided in I.A. No. 278 of 1957. 
That application was dismissed as afore- 
said on 5th December, 1958. It was in’ 
the. meanwhile Velayutham . Pillai 
executed Exhibit A-1 dated 25th July, 
1957, in favour of the appellant before us. 


4. The plaintiff brought the suit O.S. 
No. 40 of 1960 on the file of the Court of 
the Distirct Munsif, Tirunelveli, out of 
which the present appeal arises, infer 
alia contending that there had been 
no division in the joint family status 
between the three brothers, Velayutham 
Pillai, Ambalavana Pillai and Nellaiappa 
Pillai, and on the death of Nellaiappa 
Pillai and on the civil death’ of Ambala- 
vana Pillai, Velayutham Pillai got all 
the joint family properties by survivorship 
and that therefore he was entitled to 
convey good title to her in respect of the 
suit properties by executing Exhibit A-1 
dated 25th July, 1957.. The maim con- 
testing defendant is Kanthimathi Ammal 
who has been impleaded as the 4th defen- 
dant in the suit. The other three defen- 
dants (defendants ‘1 to 3) are the tenants 
under Kanthimathi Ammal. Several 

uestions had been raised before the trial 
Gri with which we are not now con- 
cerned; the trial Court as well as the first 
appellate Court held that Velayutham 
Pillai, the plaintiff’s vendor, did not ‘get 
all the joint family properties by survivor- 
ship as there had been division m status 
‘amongst the three brothers and that the 
shares of Nellaiappa Pillai and Ambala- 
vana Pillai had devolved on Kanthimathi 
Ammal, the mother, as she is the nearest 
heir. Before Ramakrishnan, J., who 
heard the second appeal, two questions 
were urged, one regarding the effect of 
the order in I.A. No. 110 of 1944 filed 
by Nelleiappa Pillai under Order 32, rule 
12, Code of Civil Procedure and the 
second was regarding the effect of the 
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order dismissing I.A.No. 278 of 1957, the 
application filed by Kanthimathi Ammal, 
for having O.S. No. 35 of 1941 restared 
and a final decree passed therein. Regard- 
ing the second point, the contention had 
been that Kanthimathi Ammal is barred 
by the principles of res judicata from 
contending in the present suit that she 
become entitled ta the shares of Nellaiappa 
Pillai and Ambalavana Pillai inasmuch 
as her application to restore O.S.No. 35 of 
1941 had been dismissed. But this ques- 
tion of res judicata does not really arise 
because, as already seen, the Court 
which dismissed I.A. No. 278 of 1957 did 
not decide the question of the division 
in status or otherwise between the three 
brothers and whether the shares of 
Nellaiappa and Ambalavana devolved on 
their mother Kanthimathi Ammal or not. 
That question is not agitated before us. 
The only point that is raised, as we said 
earlier, is about the effect of the order 
passed in I.A.No. 110 of 1964 in O.S. 
No. 35 of 194i. 


5. The contention of the learned Counsel 
for the appellant is that as O.S.No. 35 of 
1941, the suit for partition, came to be 
dismissed on Nellaiappa filing I.A.No. 110 
of 1944 under Order 32, rule 12 of the 
Code of Civil Procedure after he attained 
majority, the parties got restored to their 
original position viz., that before filing 
of O.S. No. 35 of 1941, and that therefore 
Nellaiappa and Ambalavana cannot be 
considered to be divided members when 
the former died and the latter is civilly 
dead. But this contention is wholl 

unacceptable. 


6. It is settled law that division in status 
amongst members of a joint family takes 
place immediately on a coparcener decla- 
ring his unequivocal intention to separate 
and communicates the declaration to the 
other members. ‘The very filmg of a suit 
for partition would amount to such a 
declaration. In this regard, there is n 

distinction between a coparcener who is 
sui juris and a coparcener who is a mino 

and on whose behalf a next friend acts, 
except that such declaration is subject to 
the approval by Court. In Podasub- 
hayya v. Akkamma', their Lordships of 
the Supreme Court observe:— 








1, 1959 5.G.J. late (1959) S.G.R. 1249: 
1959) 1 An.W.R. (S.C.) 6c : (1959) 1 M.L.J. 
S.G,) 60: ALR. 1958 5,0, 1042 at 1047, 
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“Now, the Hindu Law makes no dis- 
tinction between a major coparcener 
and a minor coparcener, so far as their 
rights to joint properties are concerned. 
A minor is, equally with a major, 
entitled to be suitably maintained out of 
the family properties, and at partition, 
his rights are precisely these of a major. 
Consistently with this position, it has 
long been settled that a suit for partition 
on behalf of a minor coparcener is 
maintainable in the same manner as one 
filed by an adult coparcener, with this 
difference that when the plaintiff is a 
minor the Court has to be satisfied 
that the action has been instituted for 
his benefit’’. 


Then at page 1049, 
observe:— 


“In our judgment, when the law permits 
a person interested in a minor to act on 
his behalf, any declaration to become 
divided made by him on behalf of the 
minor must be held to result in seve- 
rance in status, subject only to the Court 
deciding whether it is beneficial to the 
minor; and a suit instituted on his 
behalf, if found to be beneficial, must 
be held to bring about a division in 
status”, 


The above decision has been followed and 
the point stressed by a Division Bench of 
this Court in Ramaswamy Chettiar v. 
Roya Kuppa Chetty, and it is enough to 
quote the relevant part in the head note: 


“It is now well-settled that under the 
Hindu Law there is no distinction 
between a major coparcener and a 
minor coparcener so far as their rights 
in ths joint family properties are con- 
cerned, As any other coparcener a 
minor coparcener too has a right, bya 
unilateral declaration on his part, to 
effect a division on status in the family so 
far as he is concerned, without effecting 
an actual partition. But as a minor 
cannot be held to have a volition of 
his own, a guardian or next friend 
acting on behalf of the minor is allowed 
to exercise such a volition subject to the 
condition that it is approved by the 
Court as a safeguard to the minor’s 
interest,” 


their Lordships 





1, (1962) 1 M.L.J. 174: LL.R, (1962) Mad, 
77: AIR, 1962 Mad, 81, 
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In the present case, undoubtedly Nellai- 
appa Pillai, who was then a minor, acting 
through his next friend filed the suit for 
partition, viz., O.S. No. 35 of r941, 
and ultimately the Court passed a preli- 
minary decree in August, 1942 by which 
the shares of the parties in the properties 
came to be declared. Admittedly the 
preliminary decree declared that each of 
the three brothers, viz., Nellaiappa Pillai 
(the minor plaintiff is the suit), Velayu- 
tham Pillai and Ambalavana Pillai (defen- 
dants in the suit) is entitled to a 1/3 share 
in the family properties. This is on the 
Court’s finding that it was beneficial for 
the minor to be divided from his brothers. 
That means, the Court has put its seal 
of approval to the declaration made by 
the next friend on behalf of the minor 
plaintiff. Undoubtedly, after the passing 
of the preliminary decree, there was ne 
joint family status between the three 
brothers and the division in status dates 
back to the date of plaint. As a matter a 
fact, the learned Counsel appearing for the 
appellant does not dispute the above posi- 
tion. But his contention is that because 
of the subsequent events it must be deemed 
that the joint family status between the 
three brothers came to be restored. 


7. The contention is that when the 
Court, in allowing I.A.No. 110 of 1944 
filed by Nellaiappa under Order 32, 
rule 12, Code of Civil Procedure (on his 
attaining majority), dismissed O.S. No. 35 
of 1941, the suit for partition, the parties 
got restored to their original position 
(1.¢.), the position prior to the filing of the 
suit, as according ta the learned Counsel, 
the dismissal of the suit wiped out all the 
earlier proceedings including the preli- 
ae decree. This contention is unte- 
nable, 






There is no question of the prelimi 
decree becoming non est as a result of the 
suit being dismissed under Order 32, rule 
12, Code of Civil Procedure. We wi 
quote the said rule: 


“I, A minor plaintiff or a minor not a 
party to a suit on whose behalf an 
application is pending shall, on attain- 
ing majority, elect whether he will 
proceed with the suit or application. 


2. Where ‘he elects to proceed with the 
suit or application, he shall apply for 
an order discharging the next friend 
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and for leave to proceed in his own 
name. 


g. The title of the suit or application 
shall in such case be corrected so as to 
- read henceforth thus: 


“A, B, late a minor, by C,D. his next 
friend, but now having attained majo- 
rity.” ' 
4. Where he elects to abandon the 
. suit or application he shall, if’a sole 
. plaintiff or sole applicant, apply for an 
order to dismiss the suit or application 
on repayment of the costs incurred by 
the defendant or opposite party or which 
may have been paid by his.next friend. 


5. Any application under this Rule may 
be made ex parte; but no order dis- 
charging a next friend and permitting 
a minor plaintiff to proceed in his own 
name shall be made without natice to 
the next friend”. 


The order of dismissal made by the Court 
on the erstwhile minor plaintiff abandon- 
ing the suit under Order 32, rule 12, Code 

f Civil Procedure, would only mean 
that all reliefs which had not been granted 
o far are negatived. It would certainly 

ot mean that a decree which has already 
been passed granting certain reliefs is 
either set aside or become non est. Sup- 
posing the suit filed on behalf of the minor 
plaintiff does not contemplate passing 
of a preliminary decree at one stage 
and passing of a final decree at a later 
stage and the suit has been decreed and 
there is nothing more to be done in the 
suit, there would be no question of such a 
decree being wiped out by the minor, 
on attaining majority, filing an appli- 
cation under Order 32, rule 12, Code of 
Civil Procedure. Even in the present 
case, if a final decree had been passed 
before the minor plaintiff attained majo- 
rity, there would be no question of the 
suit being dismissed under Order 32, 
rule 12, having the effect of nullifying 
the decree. A decree once passed by a 
competent Court can.be set aside only in 
appeal or other modes known to law. 
A suit, which has already been decreed, 
cannot be dismissed thereby nullifying 
the decree. There is no difference bet- 
ween a preliminary decree and a final 
decree ‘in this regard. i 
8. Section 2, sub-section (2), of the 
Gode of Civil Procedure defines ‘“‘decree’’ 
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as ‘‘the formal expression of an adjudica- 
tion which, so far as regards the Court 
expressing it, conclusively determines 
the rights of the parties with regard to 
all or any of the matters in controversy 
in the suit and may be either preliminary 
or final.’? Therefore a preliminary decree 
is as much a decree as a final decree and, 
as far as the rights of parties conclusively 
determined by a preliminary decree, there 
is no going back unless the decree is set 
aside by a some mode known to law. 
Surely Order 32, rule 12, Code of Civil 
Procedure, is not meant for setting aside a 
decree already passed. As we pointed 
out earlier, if in a suit, say for possession, 
decree has already been passed allowing 
the plaintiff’s claim, the suit cannot be 
dismissed by the Court which-passed the 
decree, under Order 32, rule 12, Code of 
Civil Procedure. That provision would 
apply only with regard to a matter which 
has not already fruct-fied into a decree. 


9. The learned Counsel contends that 
as long as a final decree has not been 
passed, the suit for partition should be 
deemed to be pending and as the suit has 
not been disposed of, the same can be 
effectively dismissed. It is no doubt true 
that a suit for partition would be comple 
tely disposed of only after a final decree 
is passed. Therefore, on the date on 
which I.A. No. 110 of 1944 was filed by 
Nellaiappa, the suit was no doubt pend- 
ing on the file of the Court of the Subor- 
dinate Judge, Tirunelveli. But it should 
not be forgotten that the suit’ was not 
pending regarding all the questions that 
arose in the suit. The suit for partition 
having been filed by a minor coparcener 
through his next friend, one of the ques- 
tions that fell for determination by the 
Court before passing of a preliminary 
decree was whether it was beneficial for 
the minor to separate from the other 
coparceners. That question has undoub- 
tedly been finally decided by the Court 
when it passed the preliminary decree. 
The question as to what share the respec- 
tive parties are entitled has also been 
finally decided by the Court when it 
passed the preliminary decree because 
admittedly the preliminary decree declares 
that each of the three brothers is entitled 
to 1/grd share. The definition of the 
word ‘‘decree’’ makes it clear that a decree 
can be either preliminary or fimal and 
even a preliminary decree is ane which 


|f NABISHA BEGUM 0. ARUMUGA THEVAR (Ramaswami, 7.) 


conclusively determines the rights of the 
parties with regard to certain matters in 
controversy in the suit. In Venkata 
Reddy v. Pothi Reddy1, their Lordships of 
the Supreme Curt point out that a preli- 
minary decree passed, whether it is in a 
mortgage suit or a partition suit, is not a 
tentative decree but must, in so far as 
the matters dealt with by it are concerned, 
be regarded as conclusive. Therefore, if 
the suit was pending, it was so pending 
only for the determination of the remein- 
ing questions and not with regard to ques- 
tions which has already been decided, 

hich “decision had merged into the 
preliminary decree. The order in I.A. 
No. 110 of 1944 dismissing the suit would 
in no way affect the preliminary decree 
which has already been passed. 


10. However, the learned Counsel for 
the appellant, relying on certain observa- 
tions of Venkataramana Rao, J., in Rama 
Rao v. Venkata Subbayya®, contends that 
by Nellaiappa electing to abandon the 
suit for partition as contemplated under 
Order 32, rule 12, Code of Civil Procedure 
he must be decmed to have revoked the 
intention to separate and therefore con- 
tinued to be an undivided member of the 
family. That was a case where the minor 
plaintiff, on whose behalf the suit for 
partition had been filed, elected to con- 
tinue the suit and the question which fell 
for determination by Venkataramana 
Rao, J., was whether the rights of the 
plaintiff are to be determined as on the 
date of the plaint or as cn the date when 
he elected to continue the suit. In the 
course cf the discussion, the learned 
Judge observed at page 276 (column 2) 
and page 277 (column 1): 


“The ratio decidendi of the Full Bench on 
the other hand is intelligible; the exer- 
cise of the option by the guardian does 
effect a severance but the severance so 
to speak remains in a state of. suspended 
animation till the Court ratifies the act; 
the Court takes upon itself the task 
of deciding that which the minor if he 
were an adult would have done himself, 
namely whether it is beneficial or not 
to become separate; it is not a fresh 





I. (i 2 M.LJ. (S.C.) 126 :. 2 
S.G.J a Taa 2 EWS GD ee 
1963 S.C. 992. - 

2, A TLR, 1937 Mad. 274. 
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expression of volition by the Court. 
The volition was already expressed 
by the guardian on behalf of the minor; 
the Court puts the seal of approval on 
it in the place of the minor and for him. 
It is open to the minor on aftaining 
majority to elect to abandon or continue 


the suit. If he elects to continue, he 
adopts the act of the guardian and 
puts his own imprimatur on it and 


the Court is no longer called upon to 
pronounce its opinion on it; the minor 

mes separated from the date 
of plaint. And if he elects to abandon 
the suit, the minor continues to be an 
undivided member of the family and 
he must be deemed to have revoked the 
Intention to separate”, 


The learned Counsel for the appellant 
very much relies on the latter part of the 
above observation of Venkataramana 
Rao, J. Apart from the observation being 
in the nature of obiter, it certainly does 
not apply to a suit for partition, where a 
preliminary decree had already been 
passed. In a suit for partition where the 
preliminary decree itself has not been 
passed, the position is that though the 
next friend, in filing the suit for partition, 
has made an unequivocal declaration on 
behalf of the minor to separate, that decla- 
ration has not become an effective declara 
tion because the law says that such decla- 
ration is subject to approval by the Court. 
Tul a preliminary decree is passed, the 
stage of the Court approving or disapprov- 
ing of the declaration made by the n 
friend on behalf of the minor would not 
arise. In such a case, when the minor, 
who has by then attained majority, aban- 
dons the suit, the position would 
similar to a case where the Court holds 
(the minor plaintiff still continuing to 
be a minor even till the date of prelimi- 
nary decree) that it is not in the interests 
of the minor to separate and refuses to 
grant a preliminary decree for partition. 
But that is not the position as far as the 
present case is concerned. Here the 
Court has, in fact, set its seal of approval 
of the declaration made by the next friend 
of the minor to separate and that decision 
of the Court has become final. Therefore 
the observations of Venkataramana Rao, 
J., relied on by the learned Counsel] would 
not help him. In the present case, when 
Nellaiappa filed I.A.No. 110 of 1944, it 
would certainly have been open to the 
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other sharers to press for a final decree. 
Needless to say that in a suit for partition 
there is no distinction between a plaintiff 
and a defendant who is also claiming a 
share. The preliminary decree had 
declared not only the share of Nellaiappa 
but also that of Velayutham Pillai and 
Ambalavana Pillai. By Nellaiappa, on 
attaining majority, saying that he was 
abandoning the suit, the rights of the other 
two sharers to have the properties divided 
by metes and bounds and getting a final 
decree in the same suit cannot be jeopar- 
dised, 

11. There is also the further question as 
to whether a coparcener who made the 
necessary declaration and brought about a 
severance in status can unilaterally with- 
draw the declaration and restore the 


arties to their original position. In 
hadhakrishna v. Satyanarayanat, a Division 
Bench of this Court points out that when 
once there is a division in a joint Hindu 
family, whether of status or propetty, 
there is no means of avoiding the result 
except by a reunion for which an agree- 
ment, express or implied, is always requi- 
red. This decision also points out that a 
unilateral declaration of intention to 
divide by a member which is unequivocal 
and which is communicated to the other 
coparceners brings about a disruption or 
division of the status of a family and when 
once such a communication of intention 
is made, which has resulted in the 
severance of status, it is not open to the 
member concerned to nullify its effect 
so as to restore the family to its original 
joint status. Tt is further pointed out that 
the withdrawal of the unilateral act or 
declaration of intention to separate which 

ad already resulted in a division in status 
cannot amount to anfagreement ta reunite. 
This decision has been referred to with 
approval by their Lordships of the 
Supreme Court in  Puttarangamma V. 
Ranganna,*, It is pointed out by their 
Lordships of the Supreme Court at 
page 1022 that when once a communica- 
tion of the intention to separate is made, 
which has resulted in the severance of the 
joint family status, it is not thereafter open 
to the coparcener to nullify its effect so 
as to restore the family to its original joint 


1, (1948) 2 M.L..J. 331 : L.L.R. (1949) Mad. 
229: A.I 1949 Mad. 173. 

2. (1968) 2 5.Q.J. 668 : (1966) 3 S.G,R. 119: 
A.LR, 1968 S,C, rar, 
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status, though it is possible for the mem- 
bers of the family by a subsequent agree- 
ment, to reunite. It is made clear tha 
the mere withdrawal of the unilater 
declaration of the intention to separat 
which already bad resulted in the divisio 
in status cannot amountto an agreemen 
to reunite. Regarding this aspect, th 
can be no distinction between a declara- 
tion made by a coparcener who is sui 
juris and a declaration made by the n 
friend of a minor coparcener which has 
subsequently been approved by Court in 
passing the preliminary decree. 

12. The result is, the appeal fails and 
the same is dismissed with costs. 


VS. Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:— M. M. Ismail, 7. 


The Union of India represented 
herein by the General Manager, 
Southern Railway, Madras-3 

.. Appellant* 


J. 
C. Kanniah Respondent. 


(A) Limitation Act (IX of 1908), Article 
102—Railway servant—Suit for arrears of 
salary—Accrual from month to month—Dts- 
missal from service—Ordsr of dismissal void 
ab initio—Reinstatement—Claim for interven- 
ing period—Article 102 applicable. 


(B) Limitation Act (XXXVI of 1963), 
Article 7. 


The respondent, a railway servant, who 
was suspended from service on yth 
September, 1955, on conviction by a 
criminal Court, was dismissed from 
the services with effect from 21st March, 
1957. Subsequently he was acquitted 
of the charges on appeal, in July, 1958 and 
a writ petition challenging the order of 
dismissal was also allowed on Ist Novem- 
ber, 1961. The Railway Administration 
by order dated and’ February, 1962 reins- 
tatcd him in service and subsequently by 
another letter da‘ed 7th June, 1962 referr- 
ing”to the earlier ordef of reinstatement 
informed him that the period from the 
date of dismissal to the date of reinsta‘e- 
ment had been regularised as on duty 


* S.A, No, 1658 of 1969. ei ane i 
e , 1973. 


D, 


yj UNION OF INDIA 0. KANNIAH (Ismail, F.) 


and that he would be eligible for pay and 
allowance for the intervening period sub- 
ject to the law of limitation. The 
respondent filed a suit claiming arrears 
of salary for the period between the date 
of suspension and the date of reinstate- 
ment viz., 7th September, 1955 to yth 
February, 1962. The suit was decreed 
by the lower Court and the Railway 
Administration appealed: 

Held, the arrears of salary for the period 
between the date of dismissal and the date 
of reinstatement is saved from limitation 
on account of an acknowledgement of 
liability made by the respondent. But 
the claim for the period of suspension is 
barred. [Paras, 9 and 10] 


The right of a public servant to salary 
accrued from month to month and Article 
102 of the Limitation Act, 1908 would 
apply to a suit for the enforcement of 
such a right. [Para, 8] 


When an order of dismissal of a Govern- 
ment servant is declared invalid ab initio, 
it is as if the order in law never existed 
and the public servant concerned was 
unlawfully prevented from rendering ser- 
vice. The salary due to the public servant 
concerned will be accruing month after 
month because he is wrongfully prevented 
from rendering service. The period of 
limitation under Article 102 would com- 
mence to run when the wages accrued due 
and wages accrued. due when in law, the 
public servant becomes entitled to wages. 
' [Para, 8] 


(C) Limitation Act (IX of 1908), section 1g— 
Acknowledgement of liability—Extension of 
limitation—Railway servant —Dismissal— 
Subsequent reinstatement—Letter of reinstate- 
ment intimating eligibility for arrears of salary 
subject to law of limttation—Amounts to 
acknowledgment of liability. . 

(D) Limitation Act (XXXVI of 1963), section 
18. 


A communication from the Railway Admi- 
nistration to its employee referring to his 
earlier reinstatement and further stating 
that the intervening period between the 
date of dismissal and the date of reinstate- 
ment had been ised as on duty and 
that he will be eligible for pay and allow- 
ances for the intervening period subject 
to the law of limitation, would constitute 
an acknowledgment of liability on the part 
of the railways of its liability of pay salary 
27 
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for that period and therefore the bar of 
limitation would be saved. 


The law of limitation has nothing what- 
ever to do with the mutual rights and 
obligations between the master and the 
servant as to the period for which the 
master can pay the wages or salary due to 
the servant and the law of limitation 
governed only proceedings in Court if 
and when the matter has not been settled 
as between themselves. [Para. 11.] 


Held also, once the public servant was’ 
reinstated and the authorities have deci- 
ded to treat the period from the date of 
dismissal till the date of reinstatement as 
on duty, it was a most elementary and 
plain obligation which they owe to the 
public servant to pay him his salary and 
allowances due for the said period without 
any delay and without raising any obs- 
tacles. The authorities should not expect 
the public servant to file a suit for recovery 
of the arrears of salary so long as the 
order of dismissal was in force. Certainly 
it should not be the attitude of an autho- 
rity like the Government itself with 
reference to its employee. [Para. 11.] 


Cases referred to :— 

State of Madras v. A.V. Anantharaman, 
I.L.R. (1963) Mad. 1014: (1963) 2 Lab, 
L.J. 584: 76 L.W. 428: AIR. 1963 
Mad. 425; Jai Chand Sawhney vw. Union 
of India, (1970) 2 S.C.J. 288 ; Jagdish v. 
Union of India, A.I.R. 1969 Punj. and 
Haryana 441; Union of India v. P.V. Jagan- 
nath Rao, A.I.R. 1968 M.P. 204; 5. 
Sethuraman v. Union of India, owning S. 
Railway, (1970) 2 L.L:J. 632; Union of 
India, owning the Southern Railway, by the 
General Manager, Southern Railway v. 
G.A. Krishnaswamy, A.S. Nos. 489 of 1964 
and 29 of 1965. 

Appeal against the Decree of the Princi- 
pal Judge, City Civil Court, Madras in 
Appeal Suit No. 77 of 1968, preferred 
against the decree of the Court of the 
rst Assistant Judge of City Civil Court, 
Madras in Original Suit No. 681 of 1965. 
P.S. Srisailam, for Appellant. 

CG. Kanniah, for Respondent. 


The Court delivered the following 

JupcmMENT:—The defendant in O.S. No. 
681 of 1965, on the file of the City Civil 
Court, Madras viz., the Union of India 
represented by the General Manager of 
the Southern Railway, who lost before 
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the trial Judge as well as the first appellate 
Judge, is the appellant herein. The facts 
are not in controversy. The respondent 
was in the service of the Southern Railway 
as a Record Sorter and he was suspended 
from service on 7th September, 1955, on 
certain charges of criminal conspiracy. 
The respondent was prosecuted under 
sections 120-B, 467 and 420, Indian 
Penal Code and was eventually convicted 
of those offences and was stentenced to 
undergo two years’ rigorous imprison- 
ment by judgment dated 4th March, 1957. 
After this judgment in the criminal case 
was delivered, the, appellant dismissed the 
respondent from service with effect from 
21st March, 1957. ,Against this order 
of dismissal, the respondent preferred 
Writ Petition No. 1134'0f 1959 on the file 
of this Court. Meanwhile, the convi- 
ctions were taken up on appeal and the 
High Court set aside the convictions and 
acquitted the respondent of the offences, 
by an order dated goth July, 1958. In 
view of the acquittal of the respondent 
by. the High Court, the writ petition 
itself was allowed and the order of dis- 
missal of the respondent passed by the 
Railway was set aside, by an order of this 
Court on ist -November, 196r. After 
this order was passed, the appellant 
reinstated the respondent into the service. 


2. Exhibit A-6 an order dated end 
February, 1962 of the General Manager 
states that the respondent was “‘reinstated 
in service as temporary Record Sorter on 
pay Rs. 80—110/AS (authorised scale) 
with immediate effect without prejudice 
to further action”? and that the said re- 
instatement order was made pursuant to 
tne order of the General Manager dated 
8th January, 1962. Subsequently, ano- 
ther. communication was issued by the 
authorities. This communication dated 
“th June, 1962 marked Exhibit A-7 
addressed to the respondent states: 


“Consequent on your reinstatement in 
service with effect from 8th February, 
1962, vide Office Order, quated above— 
the intervening period of betwcen the 
date of dismissal from service and the 
date of reinstatement (1.¢., 21st March, 
- 1957 A.N. to 7th February, 1962) has 
been regularised as duty. However, 
you will be eligible for pay and allow- 
ances for the intervening period subject 
to the law of limitation. In this connec- 
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tion you are required to give a declara- 
tion as_ to whether you were in employ- 
ment anywhere during the intervening 
period and if so, complete details of 
such employment should be furnished. 
In the event of your declaration being 
found to be false at a later date, please 
note that you will be liable to be taken 
up with under the Discipline and 
Appeal Rules for such false declarae 
tion.” 


By a communication dated 28th June, 
1962, marked as Exhibit A-8, the respon- 
dent informed the Railway authorities 
that his eligibility for pay and allowance 
for the period 21st March, 1957 to 7th 
February, 1962, was not governed by law 
of limitation, that for the period between 
6th September, 1955 and 21st March, 
1957, he was under suspension „drawing 
subsistence allowance, that in view of the 
judgment in W.P. No. 1134 of 1959 he 
was entitled to full salary during the period 
between 6th September, 1955 and 21st 
March, 1957 also and that, therefore, the 
Railway was bound to pay him, in addi- 
tion to the arrears of salary for the period 
between 21st March, 1957 and 7th Febru- 
ary, 1962, full salary for the period bet- 
ween 6th September, 1955 and aist 
March, 1957 also, which was not subject 
to law of limitation. By a communica- 
tion dated 21st August, 1962, marked as 
Exhibit A-g the Railway informed the 
Counsel for the respondent that sanction 
for payment of arrears of salary subject to 
law of limitation was accorded by the com- 
petent authority on 22nd September, 1961 
and that the respondent would be entitled 
to arrears of salary for the back pariod 
of three years from 22nd September, 1961 
for which payment was keing arranged. 
The communication further states that the 
claim for the period beyond three years 
from 22nd September, 1961, made on 
behalf of the respondent would be barred 
by limitation and that the respondent was 
not entitled to, and had no manner of 
right to, claim the same. Exhibit A-1o 
is an office order dealing with fixation 
of pay of the respondent for the relevant 
period, Exhibit A-3 is a communica- 
tion dated 8th February, 1963, addressed 
by the Railway to the respondent stating 
that the respondent would be entitled to 
arrears of salary for a back period of three 
years from 23rd April, 1962 the date an 


which the competent authority sanctioned 
payment of arrears subject to law of limita- 
tion after deducting the salary received 
by the respondent from the date of his 
reinstatement into service, viz., on 8th 
February, 1962, to the date when the 
competent authority passed orders, zz. 
23rd April, 1962. (The date 22nd Sep- 
tember, 1963, mentioned in Exhibit A-9 
was said to be a mistake.) 


g. It was under these circumstances the 
respondent herein instituted the present 
suit for recovery of arrears of salary from 
“th September, 1955 to yth February, 
1962 and for recovery of the balance 
deducting the subsistence allowance paid 
to him for the period from 7th September, 
1955 to-20th March, 1957. 


4. ‘The principal defence of the appel- 
lant was that the claim except for a period 
of three years from 23rd April, 1962, was 
barred by, limitation and consequently 
the respondent would not be entitled to 
claim the amount as prayed for by him in 
the plaint. 


5. I may mention in this context that 
with reference to the amount claimed in 
the plaint the respondent calculated the 
total amount payable to him by the 
Railway as Rs. 6,360.47 and after giving 
credit for a sum of Rs. 2,741.85 paid to him 
on 13th September, 1963, the suit was 
instituted for recovery of the balance of 
Rs. 3,618.62 only. 


6. The trial Judge as well as the appel- 
late Judge in considering the question 
of limitation relied upon the Bench Deci- 
sion of this Court in’ State of Madras v. 
A. V. Anantharaman1, which is directly 
in point and held in favour of the res- 
pondent and decreed the suit as prayed 
for. Hence the present second appeal 
by the defendant. 


. Mr. Srisailam, the learned Counsel 
for the appellant, brings to my noticc'the 
decision of the Supreme Court in Fat Chand 
Sawhney v. Union or India*, and contends 
that by that judgment the decision of this 
Court referred to already must be deemed 
to have been impliedly over-ruled and 
that therefore, following the decision of 
the Supreme Court, I must hold that the 





~~ 


I, LLR. 1963 Mad. to14: (1963) 2 Lab, 
L.J. 584 : 76 L.W. 428 : ALR. 1963 Mad. 425. 
2, (1970) 2 S.0.J. 288, 
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claim of the respondent is barred by limi- 
tation. The learned Counsel also brings 
to my notice two decisions of two other 
High Courts of this country, the first being 
Jagdish v. Union of Indiat, holding that a 
public servant, after his dismissal or 
removal has been declared to be unJawful, 
can claim wages of salary only up to a 
period of three years and two months in . 
lieu of the notice period under section 80, 
Civil Pracedure Code, from the date when 
the cause of action accrued. In this 
connection, the Full Bench referred to 
the decision of the Madras High Court 
referred to above and declined to follow 
the same. The other decision is that of 
the High Court of Madhya Pradesh 
Union of India v. P.V. Jagannath Rao’. 
That decision has also taken the view 
that an order of dismissal of a civil servant 
passed in violation of section 240 
of the Government of India Act, 1935, or 
Article 311 of the Constitution, is mopera- 
tive and-void from the very beginning 
and has no legal effect whatsoever, that 
when in a suit such an order is declared 
to be inoperative and void, the declara- 
tion of the Court does not make the order 
void but merely declares or the 
already existing infirmity in th e order. 
The Court proceeded to say that such an 
order of dismissal being ineffective from 
its inception, the civil servant continues 
in service in spite of the order and it is 
not necessary that the order should be 
cancelled or the civil servant should be 
reinstated and that an order cancelling 
the dismissal or reinstating the civil 
servant would be entirely superfluous, 
and if an order of reinstatement 1s passed 
it does not furnish a new cause of action 
for recovery of salary, and the cause of 
action for the salary accrues every month. 
In this view of theirs, they also did not 
follow the decision of this Court already 
referred to. 


8. Mr. Srisailam relics upon these deci- 
sions and contends that the suit instituted 
by the respondent-plaintiff is barred by 
limitation except for the period of three 
years immediately preceding 23rd April, 
1962. In view of certain peculiar fea- 
tures present in this case, I am unable to 
hold that any of the decisions cited applies 


aaa 
1, A.I.R. 1969 Punj. and Har, 441. 
2, AIR. 1968 Madh. Pra. 204. 
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to the present case. As a matter of fact, 
I have already referred to the communica- 
tion dated 2nd February, 1961 which has 
been marked as Exhibit A-6, which 
reinstated the Frespondent in service 
with immediate effect and therefore the 
very contention of the respondent that he 
was reinstated only by an order on 23rd 
April, 1962 is erroneous. The relevancy 
of the order dated 23rd April, 1962 
appears only from the communication of 
the Railway dated 8th February, 1963, 
marked as Exhibit A-3. I have already 
referred to Exhibit A-7 dated yth June, 
1962 which states that the period between 
the date of dismissal from service and the 
date of reinstatement, viz., 21st March, 
1957 A.N. to 7th February, 1962, has 
been regularised as duty. Thus, it will 
be seen that there are two orders, one of 
reinstatement, viz., Exhibit A-6, dated 
end February, 1962, and the other treat- 
ng the period from the date of dismissal 
ul the date of reinstatement as on duty, 
as is evidenced by Exhibit A-7. This 
Exhibit A-7, as pointed out already, 
contains the further statement that the 
respondent would be eligible for pay and 
allowances for the intervening period sub- 
ject to the law of limitation. It is no 
doubt true that the Supreme Court in 
the decision referred to already has held 
that at page 289. 


“When the order of dismissal or removal 
is set aside by the Court on the ground 
of failure to afford the constitutional 
protection, the order is declared invalid 
ab initio, i.e., as if it in law never existed 
and the public servant concerned was 
unlawfully prevented from rendering 
service. If.that be the correct view, 
salary due to the public servant con- 
cerned must be deemed to have accr- 
ued month after month because he had 
been wrongfully prevented from render- 
ing service. The period of limitation 
under Article 102 commences to run 
when the wages “accrue due”, and 
wages accrue due when in law the ser- 
vant becomes entitled to wages. Rule 
2042 of the Railway Establishment 
Code, merely provides that “the pay 
and allowance of a railway servant who 
is removed or dismissed from service 
cease from the date of the order of remo- 
val or dismissal”. That rule does not 
operate to make the wages accrue due 
on the date of the institytion of the suit. 
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If the order of dismissal is set aside the 
public servant is deemed to be in 
service throughout the period during 
which the order of dismissal remained 
operative and his right to sue for 
Salary arises at the end of every month 
in which he was unlawfully prevented 
from earning the salary, which he could, 
but for the illegal order of dismissal 
have earned.” 


I am of the opinion that this decision does 
not necessarily lead to the conclusion that 
the suit of the respondent in the present 
case is barred by limitation. True, once 
the order of dismissal is set aside, it is as 
if that the public servant concerned all 
along continued to remain in service and 
no further order on the part of the autho- 
rity reinstating the public servant in 
service is n But, nonetheless, 
some order on the part of the competent 
authority is necessary to give a posting to 
the public servant concerned. Further, 
there is the problem as to how the period 
under suspension should be treated in 
case the order of dismissal is preceded by 
suspension as it happened in the present 
case. 


Rule 2044 of the Railway Establishment 
Code states:— 


“When a railway servant who has been 
dismissed, removed, compulsorily reti- 
red or suspended is ‘reinstated, the 
authority competent to order the 
reinstatement shall consider and make a 
specific order: 


(a) regarding the pay and allowance to. 
be paid to the railway servant for the 
period of his absence from duty; and 
(b) whether or not the said period shall 
be treated as a period spent on duty. 


(2) Where the authority mentioned 
in sub-rule (1) is of the opinion. that 
the railway servant has been fully exor- 
nerated or, in the case of suspension 
that it was wholly unjustified, the 
railway servant shall be given the full 
pay and allowances to which he would 
have been entitled, had he not been 
dismissed, removed, compulsorily 
retired or suspended as the case may 
be. 


(3) In other cases, the railway servant 
shall be given such proportion of such 
pay and allowances as such competent 
authority may prescribe, 


Provided that the payment of allow- 
ances under clause (2) or clause (3) 
shall be subject to all other conditions 
under which such allowances are admis- 
sible; 


Provided further that such proportion 
of such pay and allowances shall not 
be less than the subsistence and other 
allowances admissible under Rule 2043 


(P.R. 53). 


(4) In a case falling under clause (2) 
the period of absence from duty shall 
be treated as a period spent on duty for 


all purposes’’. 


Perhaps it was pursuant to this provision, 
Exhibit A-7 was sent to the respondent 
herein. However, no material was placed 
before me to show as to what order was 
passed by the competent authority with 
regard to the period of suspension. In 
view of these peculiar facts of this case, 
the question for consideration is whether 
the suit of the respondent was barred by 
limitation or not. 


9. Even though the decision of the 
Supreme Court has held that Article 102 of 
the Limitation Act applied and the right 
of the public servant to salary accrued 
from month to month, still, I am clearly of 
the opinion that Exhibit A-7 constitutes 
an acknowledgment of liability on the 

art of the appellant of its liability to 
pay salary to the respondent herein for 
the period from 21st March, 1957 to 
7th February, 1962; and, therefore, the 
bar of limitation is saved. No doubt, 
the very communication Exhibit A-7 
states that the respondent would be 
eligible for pay and allowances for the 
imtervening period “‘subject to the law of 
limitation’. In my opinion, such a 
statement is totally of no avail. The law 
of limitation has no application whatever 
to the obligation of a master to pay salary 
to his servant and the law of limitation 
is applicable only to proceedings in 
Court and therefore the reference to law 
of limitation in Exhibit A-7 is clearly 
erroneous. Once the competent autho- 
rity had decided to reinstate the respon- 
dent in service and treat the period from 
the date of dismissal to the date of rein- 
statement as on duty, it was the patent 
and obvious duty of the appellant to 
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pay the salary due to the public servant 
concerned for the period in question; 
and, there being no law prescribing the 
period for which alone the appellant 
could pay the salary to the respondent 
herein the statement contained in Exhibit 
A-7 must be considered to be an un- 
conditional acknowledgment of the liabi- 
lity of the appellant to pay to the res- 
pondent the salary due to him for the 
intervening period, As pointed out 
already, as soon as the competent 
authority passed orders reinstating 
the respondent in service, treating the 
period from the date of dismissal to the 
date of reinstatement as on duty, it 
was the obvious duty of the appellant 
to pay the salary due to the respondent 
for the relevant period, and it com- 
mitted an error in not paying the salary. 
The appellant cannot take advantage of 
its own wrong to defeat the just claim of 
the respondent. This aspect of the claim of 
the respondent being saved by the 
acknow-ledgment of the appellant referred 
to, has been elaborately considered by 
Ramamurti, J., in S. Sethuraman v. 
Union of India, owning S. Railway, The 
principle of ‘acknowledgment’ enunciated 
by the learned Judge clearly applies to 
the facts of this case as mentioned by 
me above. The said decision of 
Ramamurti, J. has been approved by 
a Bench of this Court (Sadasivam and 
Ramaswami, JJ.) in Uniou of India 
owning the Southern Railway by the 
General Manager, Southern Railway v. 
G. A. Krishnaswamy, I may point out 
that the Supreme Court had no occasion 
ta deal with this question of ‘acknow- 
Jedgment’, In that case, the railway 
employee concerned instituted the suit 
for setting aside the order of his removal 
on the grounds that the same was made 
by an authority: subordinate to the 
appointing authority and that he was 
not given an opportunity to show cause 
against the action proposed to be taken 
in regard to him as required by section 
240 of the Government of India Act, 
1935. In the very same suit he claimed 
a decree for Rs. 20,399-9-0 being the 
amount of arrears of salary and damages 
for wrongful termination of employment. 





I, EYE L.L.J. 632. 
2, A,S, Nos, 489 of 1964 and 29 of 1965. 
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Consequently, the Supreme Court had 
no occasion to consider a case in which 
after the order of dismissal or removal 
was set aside -by proceedings taken in 
this behalf, independent, proceedings 
were subsequently taken to recover the 
arrears of salary and during the interval 
the competent authority having passed 
orders reinstating the Government servant 
and treating the period between the date 
of removal-ar dismissal and the date of 
reinstatement as on duty. In view of 
this position, I share the observations 
made by Ramamurti, J. reserving the 
question for consideration, if the matter 
is directly and exclusively governed by 
Rule 2044 of the Railway Establishment 
Code. 


10. However, I may point out that the 
claim of.the respondent for the balance 
of salary: for the period during which he 
was under suspension, stands on a diffe- 
rent footing As.I have pointed out 
already, under Rule 2044 of the Railway 
Establishment Code, the competent 
authority has to decide, having regard 
to the circumstances of the case, as to 
how the period of suspension should be 
treated and what pay and allowances 
should’ be paid to the respondent during 
that peri ‘No material whatever has 
been placed before the Court to show 
how. the competent authority treated the 
said period of suspension and what order 
that. authority passed with regard to the 
pay and allowances due to the respon- 
dent during that period, None of the 
documents produced before the Court 
also contains any acknowledgment with 
regard to the balance of the salary for the 
period of. suspension, In the absence 
of any such material, the principle laid 
down: by me, as above, which applies 
to the case of salary for the period from 
the date of dismissal till the date of 
reinstatement, will not apply to the 
period: of suspension, 


` Before parting with the case, I must 
express my respectful agreement with the 
observations made by Ramamurti, J., 
in paragraph 17 of his judgment. Once 
the respondent herein was acquitted of 
the offences charged against him, and 
the order of dismissal passed on the earlier 
conviction, was set aside by this Court, 
the obvious conclusion is that the res- 
pondent herein was unlawfully kept away 
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from service for no fault of his. In this 
case, there is a further injustice. The 
respondent was dismissed from service 
solely on the basis of his conviction by 
the criminal Court. That conviction was 
set aside by this Court on goth July 
1958. It was the plain duty of the 
Railway Authorities to’set aside the order 
of dismissal and reinstate the respondent, 
immediately, since the ‘sole basis for the 
order of dismissal had ceased to exist. 
The authorities did not do any such 
thing and even the request of the respon- 
dent in this behalf was rcjected. If the 
authorities had reinstated him then, 
even on the assimption that the law of 
limitation applied as between them, 
even the period of suspension would have 
fallen within the period of three years. 
They waited for this Court to quash the 
order of dismissal in the writ petition. 
However, once he was reinstated and the 
authorities bad decided to treat the 
period from the date of dismissal till the 
date of reinstatement as on duty, it w 

the most elementary and plain obligation 
wbich they owed to the respondent ta pa 

him the salaries and allawances due for 
the said period without any delay, and 
without raising any obstacles. The 
authorities could not have expected the 
respondent to have filed a suit for reco- 
very of the arrears of salary so’ long as 
the order of dismissal was in force. Even 
far the sake of saving his right to recover 
the salary from being barred by limita- 
tion, if he had been instituting suits 
every three years for recovery cf the 
arrears Of salary, on incurring consider- 
able expenditure, the suits would have 
been summarily dismissed, because, so 
long as the order of dismissal stood, 
no Court could have granted him a decree 
for the arrears of salary. It is too much 
to expect of a poor employee whoa has 
been dismissed from service, to go on 
filing suits and preferring appeals incur- 
ring huge expenditure and keeping the 
matter alive in the hope and’ confidence 
that he will ultimately succeed in his 
attempt to have the order of dismissal 


itself cancelled or quashed by the Court. 


Even assuming, if such a thing happens, 
ultimately the Railway will have to pay 
not only the salaries due to the servant 
concerned but also the expenses which he 
incurred in prosecuting his claim for 
arrears of salary, which necessarily have 
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to come only out of the public funds. 
Certainly, that should not have been 
the attitude of an authority like the 
Government itself with reference to its 
own employees. As I pointed out already 
it 1s really surprising that the authorities 
should have taken up the stand, when they 
sent the communication marked Exhibit 
A-7, that the respondent would be paid 
his pay and allawances “subject to the 
law of limitation’. I may mention 
even at the risk of repetition that the law 
of limitation has nothing whatever to do 

ith the mutual rights and obligations 

tween the master and a servant as to th2 

eriod for which the master could pay 
the wages or salary due to the servant 
and that the law of limitation governs only 
proceedings in Court if and when the 
matter has not been settled as between 
themselves, As I pointed out already, 
there being no law or rule preventing a 
master like the appellant, from paying 
the salary due to a servant like the res- 
pondent, in excess of a period of three 
years, if the same had not been paid as 
and when it accrued due, for some reason 
or other, certainly it was not proper on 
the part of the Railway authorities to 
inform the respondent that he would be 
paid salary only for a period of three 
years from the date when the competent 
authority took the decision to treat the 
period between the date of dismissal 
and the date of reinstatement as on duty 
and thercby implying that the respondent 
should have filed a suit earlier for 
recovery of arrears of salary, even when 
the order of dismissal was in force. 


12, In the result, the second appeal is 
dismissed with the modification that the 
decree passed in favour of the respondent 
will be restricted to the right of receive 
the salary for the period from 21st March, 
1957 A.M. to 7th February, 1962. The 
respondent will be entitled to proportio- 
nate costs in the two Courts belaw. Since 
the respondent is not represented before 
this Court, there will be no order as to 


costs in the second appeal. No leave. 
V.S. Appeal 
dismissed. 


215 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT: —P. S. Kailasam and N. S. 
Ramaswami, ÍF. 


T. K. Santhanagopa'a Chettiar and 


others Appellants * 
v. ; 
Thimmi M. Seetharama Chettiar and 
others Respondents. 
and 


Thimmi M. Seetharama Chettiar 
and another Appellants 


D. 
T. K. Santhanagopala Chettiar and 
others .. Respodents. 


(A) Tamil Nadu Hindu Religious and Charit- 
able Endowments Act (XXII of 1959), section 
63 and Constitution of India (195%), Article 
26—Institution, whether a religious institu- 
tion or not—Deputy Commissioner to decide— 
Temple, whether a denominational temple or 
not—Furisdiction—Cintl  Court—Cinil Pro- 
cedure Gode (V of 1908), section 9. 
Under section 63 of the Tamil Nadu 
Hindu Religious «nd Charitable 
Endowments Act the Deputy Com- 
missioner is given the exclusive jurisdic- 
tion to decide the question whether 
an institution is a religious institution. 
But the question whether a temple is a 
denominational temple coming under 
Article 26 of the Constitution is certainly 
not within his jurisdiction. The question 
falls within the jurisdiction of the civil 
Court. [Para. 1.] 


(B) Tamil Nadu Hindu Religious and Charit- 
able Endowments Act (XXII of 1959), section 
6 (18)—Religious Institution—Temple—Suit 
—Cioil Court—Plaint—Seeking declaration 
that temple belongs to a particular community 
—Temple, if a denominational temple—Ctoil 
Court—JFurtsdictron—Pleadings. . 

The averments in the plaint go to show 
that the temple is a religious institution 
as defined under the Act and the plaint 
seeks a declaration that the temple is one 
founded by a particular communi 
managed and administered by them and 
that the temple belonged to that com- 
munity. There is nothing in the plaint 
to show that the plaintiffs claimed jt as 
a private temple. On the pleadings the 





* L, P, A, Nos. 58 of 1968 and 3! of 1969, 
27th June, 1973, 


216 


substantial question is whether the temple 
is a denominational temple and the civil 
Court has jurisdiction to decide the 
question. 


(C) Givil Procedure Gode (V of 1908), sec- 
tion 8o—Notice—Sust against Area Committee 
and Commisstoner, Hindu Religious Endow- 
ments Board—No notice under section 80 
given—Sutt fails, 


Notice under section 80 of the Civil Proce- 
cure Code is necessary to claim any relief 
against the Area Committee and the Com- 
missioner of the Hindu Religious Endow- 
ments Board in a suit instituted by the 
plaintiff claiming a declaration that the 
temple isa denominational temple. In 
the absence of such notice, the suit will 
fail as against such defendants. 

[Para. 3.] 


Cases referred to:— 


Dr. Ananda Baliga v. Ananteswar Temple, 
(1952) 1 M.L.J. 678: 65 L.W. 450; 
A.I.R. 1952 Mad. 767 ; Santhana Gopala 
Chettiar v. Seetharama Chettiar, (1968) 2 
M.L.J. 41. 


Appeals under clause 15 of the Lette s 
Patent against the Decree of the Honour- 
able. Mr. Justice Ismail, dated 29th 
January, 1968 and passed in A.A.O. 
No. 338 of 1965 (in A.S. No. 103 of 1964, 
Sub-Court, Kumbakonam, O.S. No. 359 
of 1963, District Munsif’s Court, 
Kumbakonam). = 


K. S. Desikan and K. Reman, for Appellan 
in L.P.A. No. 58 of 1968. - 


The Additional Government Pleader, for 
Respondent in L.P.A. No. 58 of 1968. 


N. R. Govindachariar and W. Somasundaram, 
for Appellants in L.P.A. No. 31 of 1969. 


The .Additional Government Pleader, 
K. S. Desikan and K. Raman, for Respon- 
dents in L.P.A. No. 31 0. 1969. 


The Judgment of the Court was delivered 


Ramaswami, F.—The two Letters Patent 
Appeals are against the Judgment 
of Jsmail, J. disposing of A.A.O. No. 
338 of 1965. The appellants in L.P.A. 
No, 31 of 1969 are the plaintiffs in O.S. 
No. 359 of 1963 on the file of the Court 
of the District Munsif of Kumbakonam. 
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The suit is for a declaration that the suit 
temple belonged to the members of 
Pattusaluvar community exclusively and 
that they alone own the temple and 
worship the deity of the temple and 
that nobody else had any right in the 
properties acquired for the said temple. 
There was also the prayer for accounting 
by defendants 1 and 2 who had been 
appointed as trustees for the temple by 
the Area Committee and approved by the 
Commissioner, Hindu Religious and 
Charitable Endowments Department. On 
the whole, there were six defendants in 
the suit, Defendants 1 to 3 were the 
trustees appointed for the temple. The 
fourth defendant is a lessee of the temple 
properties. The fifth defendant is the 
Area Committee and the sixth defendant 
is the Commissioner himself. One of 
the contentions raised by the defendants 
is that the suit is not maintainable 
in the civil Court inasmuch as the main 
question that falls for determination is 
within the exclusive jurisdiction of the 
Deputy Commissioner under section 63 
of the Tamil Nadu Hindu Religious and 
Charitable Endowments Act, 1959 (Tamil 
Nadu Act LII of 1959) (hereinafter 
referred to as the Act). This conten- 
tion was upheld by the trial Court and 
the suit was dismissed. On appeal by 
the plaintiffs, the learned Subordinate 
Judge of Kumbakonam held that the 
question that arises in the suit is whether 
the temple is a denominational temple or 
not, that that question is not one coming 
under section 63 of the Act, that there- 
fore the jurisdiction of the civil Court is 
not ousted and that the trial Court should 
decide the suit on merits. The learned 
Subordinate Judge remanded the suit for 
trial on other issues. The contesting 
defendants filed A.A.O. No. 338 of 1965 
against the abovesaid remand order and 
Ismail, J., reversed the decision of the 
learned Subordinate’ Judge holding that 
the question relating to the nature of 
the institution is one coming under 
section 63 of the Act and that the civil 
Court has no jurisdiction to go into that 
question. He therefore held that the 
learned Subordinate Judge ought not to 
have remanded the suit for trial on other 
issues. However, the learned Judge 
further held that there is no bar for the 
civil Court to go into the claim of account- 
ing that is prayed for in the suit, The 


4, ? 


`i 


q 


learned Judge upheld the order of remand 
by the learned Subordinate Judge ta the 
extent of the claim relating to accounting. 
L.P.A. No. 31 of 1969 has been filed by 
the plaintiffs challenging the decision of 
the learned Judge regarding the question 
of maintainability of the suit in the civil 
Court. The contesting defendants have 
filed L.P.A. No. 58 of 1968 challenging 
the further finding of the learned Judge 
that the civil Court can decide the question 
of accounting by defendants 1 and 2. 


a. Itis not disputed before us that if the 
substantial question ta be decided in the 
suit is as to whether the temple is a 
denominational one or not, the jurisdic- 
tion of the civil Court could nat be ousted 
under the provisions of the Act. Under 
section 63 of the Act though the Deputy 


Commissioner is given the exclusive 





which has necessarily to be decided by the 
civil Court. It has been so held in: Dr. 
Ananda Baliga v. Ananteswar Temple’. The 
learned Judge who disposed of C. M. A. 
No. 338 of 1965 alsa recognises this 
position. His judgment is reported in 
eE i Gopala oe v. Seetharama 
itrar?, At page 45, the learned Judge 
observes thus: j 


us: 


“ Whether the respondents will be 
entitled to file a suit in a civil Court for 
a declaration that the suit temple is a 
denominational temple entitled to the 
protection conferred by Article 26 of 
the Constitution of India and that the 
provisions contained in the Madras 
Hindu Religions and Charitable 
Endowments Act, 1959, can be applied 
only subject to the constitutional right 
is recognised by section 107 of the 
Act itself and that in any particular 
matter the authorities under the Act 
have not kept within their limits with 
reference ta the rights of the deno- 
mination under Article 26 of the Consti- 
tution, does not arise for my conside- 
ration in the present suit and there- 





m { 1953) 6; M.L-J. 678: 65 LW. 450: ALR, 


93 (1968) a MLJ. 41, 
28 


SANTHANAGOPALA CHETTIAR 0. SKETHARAMA GHETTIAR (Ramaswami, J.) 


317 


fore my decision in this case will not 
affect any such question’’. 


The learned Judge has proceeded on 
the footing that in the present suit the 
prayer is not for a declaration that the 
temple is a denominational one. It is 
no doubt true that in the prayer it has 
not: been made clear that the plaintiffs 
wanted a declaration that the temple is 
a denominational one. But a reading of 
the entire plaint makes it abundantly 
clear that what the plaintiffs want is a 
declaration that the temple is a denomina- 
tional one. At any rate, the main ques- 
tion that falls for determination in the 
suit is as to whether the temple is one 
founded by Pattusaluvar community 
managed and administered by them and 
whether the temple belongs to them. 
Unfortunately the prayer in the plaint 
is not couched in proper words. 
Prayer (a) in the plaint is as follows: 


“ To pass a decree in favour of the 
plaintiffs declaring that Sri Rajagopala- 
swami Temple set out in Schedule ‘A’ 
and its properties set out in Schedules 
‘B and ‘°C’ exclusively belong to 
Pattusaluvar community residents of 
Solamalmgai village and directing the 
defendants 1 to 3 to put the plaintiffs 
in possession of the same.” 


Nowhere in the plaint is there any allega- 
tion that the temple is not a religious 
institution as defined under the Act. 
The very averments in the plaint go to 
shaw that it is a temple as defined in the 
Act and it is conceded that the members 
of the particular community had a right 
of worship in the temple. The learned 
Judge seems to have understood the 
pleadings in the plaint as saying that 
the temple in question was a private 
temple. But there is nothing in the 
plaint to show that the plaintiffs claimed 
the temple as a private temple not com- 
ing under the definition of the terms 
“religious institution’? or ‘“‘temple’’ 
under the Act. If the question y is 
as to whether the temple is a religious 
institution as defined er the Act or not, 
naturally it would be a tion exclu- 
sively within the jurisdiction of the 
Deputy Commissioner as per the pra- 
visions of section 63 of the Aot. But as 
a matter of fact that is not the question 
to be decided in the suit because from the 
very avetmenta it is clear that the plain- 


218 


tiffs concede that it is a religious insti- 
tution as defined under the Act. All 
that they claim is that it is a denomina- 
tional temple entitled to the protection 
contained in Article 26 of the Consti- 
tution, though it is not so specifically 
stated in so many words. Under these 
circumstances, we ate of the view that 
the civil Court has jurisdiction to enter- 
a the suit regarding the main ptayer 


g There is yet another point which 
arises in these appeals. As we said earlier, 
the fifth defendant is the Area Committee 
and the sixth defendant is the Commis- 
sioner. ‘The learned Judge has held that 
otice under section 80 of the Code of 
Civil Procedure, is necessary to claim 
any relief as against defendants 5 and 6, 
and because no such notice has been given 
by the plaintiffs before instituting the 
suit, the suit should necessarily fail as 
against those two defendants. This find- 
ing of the learned Judge is not being 
challenged by the learned Counsel for 
the plaintiffs who are the appellants in 
L.P.A. No. 31 of 1969. ‘That means, 
the said two defendants, namely, defen- 
dants 5 and 6 shall stand struck off from 
the plaint and the suit shall proceed on 
other issues only as against defendants 
1 to 4. 


‘4. From what we said earlier, it follows 
that L.P.A. No. 58 of 1968 should be 
dismissed. Accordingly, L.P.A. No. 31 
of 1969 is allowed to the extent indicated 
above. L.P.A. No. 58 of 1968 is dis- 
missed. The parties will bear their 
respective costs in this Court. 


V.S. Ordered 


accordingly. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS 


(Special Original Jurisdiction) 
PRESENT:—M. M. Ismail, F. 
K. V. Krishna Iyer 


U, 


Petitioner" 


The President, Panchayat Board, 
Meyyanur, Salem District and 
others Respondents. 


Madras Estates (Abolition and Conversion 
into Ryotwari) Act (Madras Act XAVI of 
1948), sections 5 (2), 67 (2) (d)—Ryotwart 
Patta—Grant of—Revision against grant— 
Delay in filing —Rejection by Assistant 
Settlement Officer—Delay condoned by higher 
authority— Validity. 


By a G.O. No. 3190, Revenue dated 17th 
October, 1955, the State Government 
prescribed the period of limitation for 
filing a revision against the orders of the 
Assistant Settlement Officer under the 
Madras Estates (Abolition and Conversion 
into Ryotwari) Act, 1948 and expressly 
excluded the application of section 5 of 
the Indian Limitation Act by an Explana- 
tion. On the question whether, a delay 
can be condoned by the Director of 
Settlements as apelin authority on 
revision, which cannot be condoned by 
the lower authority, 


Held, section 5 (2) of the Madras Act 
(XXVI of 1948) itself does not give power 
to the Director of Settlements while 
revising tke order of the Settlement 
Officer, to do what the Settlement Offi- 
cer cannot do. Whenever an appellate | 
authority, or a frevisional authority 
interferes with an order of the lower 
authority, and passes an order, that 
authority passes the order which in its 
opinion the lower authority ought to 
have passed in accordance with law. 
If the lower authority had no power to 
condone the delay, the appellate authority 
cannot condone that delay j 
before the lower authority and on that 
ground set aside the order of the lower 
authority., 


[Para. 2.] 
BiA January, 1972. 





* W. P, No, 2292 of 1968, 
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On the general principle that a special 
provision excludes the applicability of 
the general provision, with regard to the 
orders made under section 11 of the Act 
of 1948, it is tre rule mentioned above 
that is exclusively applicable. There- 
fore, the Explanation to the rule exclud- 
ing the application of section 5 of the 
Limitation Act will govern even tke 
revision petitions preferred to the Director 
of Setlements and the Board of Revenue 
against the orders of the Settlement 
Officer in revision preferred against the 
order of tre Assistant Settlement Officer 
made under section 11 of the Act of 
1948. Consequently even the Director 
of Settlements has no power to condone 
the delay in preferring tke revision peti- 
tion to him falling under the rule made in 
G.O. No. 3190, Revenue, dated 17th 
October, 1955. l 


[Para. 3.] 


Petition under Article 226 of the Consti- 
tution of India praying that in the cir- 
cumstances stated therein and in the 
affidavit filed therewith the High Court 
will n ae to issue a writ of certio- 
rari ling for the records of the 4th 
respondent in B. P. Petition 253/68 
dated grd May, 1968 confirming the 
orders of tte 3rd respondent in Re 
(F2) 31303/67 dated 5th March, 1968 
and quash the same. 


S. R. Srinivasan, for Petitioner. 


T. Satyadeo and R. Sundaralingam, 
Respondents. 


The Court made the following 


Orver.—The Assistant Settlement Officer, 
Salem, on 30th June, 1967 passed an order 
allowing a ryotwari patta to the petitioner 
herein in respect of S. No. 64/4 pro- 
measuring 0.69 acre in M ur village 
in Salem taluk and district. Against 
this order, the first respondent herein 
preferred a revision petition to the Settle- 
ment Officer, party No. 111, Madras-7, 
on 16th September, 1967. The Sett- 
lement Officer found, after deducting the 
time taken for obtaining the certified copy 


for 


of the orderof the Assistant Settlement - 


Officer, that the revision petition was 


filed after 43 days from the date of the 


order of the Assistant Settlement Officer. 
Since the prescribed period of limitation 
was anly gq days and the revision petis 
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tion-was filed after a delay of 13 days, he 
stated that the delay had not been pro- 
perly explained and, therefore, by an order 
dated roth October, 1967 rejected the 
revision petition in limine. Against this 
order, the first respondent herein pre- 
ferred a revision petition to the Director 
of Settlements, Madras-5. The Director 
of Settlements by an order dated 5th 
March, 1968, purporting to act under 
section 5 (2) of the Madras Estates 
(Abolition and Conversion into Pees 
Act, 1948, (Madras Act XXVI of 1948 

Hereinafter referred to as the Act con- 
doned the delay, set aside the order of the 
Settlement Officer, Salem and remanded 
the case to him for fresh disposal on merits. 
The petitioner herein preferred a revision, 
petition to the Board of Revenue against 
this order of fe Director of Settlements 
and the Board by its order dated grd 
May, 1968 dismissed the revision peti- 
tion. It is, thereafter, the petitioner has 
filed the present writ petition praying 
for the issue of a writ of certiorari to 
quask the order of the Director of Settle- 
ments, as confirmed by the Board of 
Revenue. 


2. The point that is raised in this writ 
petition lies in a very narrow compass. 
Pursuant to section 67 (2) (d) of the Act, 
the Government in G.O. No. 3190, 
Revenue, dated 17tk October, 1955 made 
the following rule: 


“Revision petitions against the orders of 
an Assistant Settlement Officer under 
section 11 of the said Act shall be pre- 
sented to the Settlement Officer con- 
cerned within fifteen days from the date 

_ of conduct of rough patta objection 
hearing or the date of publication of 
this notification, whichever is later, in 
the areas where section II enquiries 
have already been conducted separa~ 
tely under the old procedure and within 
thirty days of the conduct of final 
settlement enquiry or within fifteen 
days of-the date of publication of this 

' notification, whichever is later, in areas 
where section 11 enquiries are conduc- 
ted along with the rough patta obje- 
ction hearing under the new proce- 
` dure. Further revision petition shall lie 
to the Director of Settlements axd the 
rd of Reyenue against the orders of 

e Settlement Officer and the Director 


“GE Settlements respectively within 


+- 
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thirty days of the date of their respec- 


tive orders. 


Explanation.—Section 5 of Indian Limi- 
tation Act, 1908 (Central Act IX of 
1908) shall not apply to revision peti- 
tions coming within the purview of 
this rule”. 


Thus it will be seen tat for preferring a 
revision petition to the Settlement Officer 
the period of limitation prescribed is 
only 30 days and this rule expressly states 
that section 5 of the Indian Limitation 
Act shall not apply to revision peti- 
tions coming within the purview of this 
rule. That means, once a revision peti- 
tion is filed beyond the period of limita- 
tion prescribed in the rule, the Settlement 
Officer will have no jurisdiction what- 
ever to entertain the same, and to deal 
with the same on merits. It is only 
because of this provision the Settlement 
Officer dismissed the revision petition 
of the first respondent in imine. How- 
ever, the Director of Settlements when 
he interfered with the order of the 
Settlement Officer stated that he was 
competent to condone the delay by virtue 
of section 5 (2) of the Act. I am of 
the opinion thatthe Director of Settle. 
‘ments committed a patent error of law 
in coming to this conclusion. Section 5(2) 
of the Act merely states: 


“ Every Settlement Officer shall be 
subordinate to the Director and shall 
be guided by suck lawful instructions 
as he may issue from time to time; 
and the Director shall also have power 
to cancel or revise any of the orders, 
acts or proceedings of the Settlement 


Officer, other than those in respect of 


which an appeal lies to the Tribunal”. 


In my opinion, this section itself does not 
give power to the Director of Settlements 
while revising tre order of the Settlement 
Officer, to do what the Settlement 
Officer himself cannot do. Whenever 
an appellate authority, or a revisional 
authority interferes with an order of the 
lower authority and passes an order, that 

uthority passes the order which in its 
opinion the lower authority ought to 
have passed in accordance with law. 
If the lower authority had no power to 
condone the delay tte appellate autho- 
lrity cannot condone that delay occurring 
before the lower authority and on that 


THE MADRAS LAW JOURNAL REPORTS 


-that 


{1974 


ground set aside the order of the lo 
authority. That is exactly what the 
Director of Settlements Fas done in the 
present case. No doubt, by G.O. No 
159, Revenue, dated gth January, 1963, 
the Government in exercise of the powers 
conferred by clause (6) of sub-section 
(2) of section 67 read with sub-section 
(2) of section 5 and clauses (c) and (d) 
of section 7 of tre Act made the follow- 
ing rule: 


“r (1) Any person who objects to any 
of the orders, acts or proceedings of a 
Settlement Officer, other than those 
in respect of which an appeal lies to 
the Tribunal, may prefer a revision 
petiticn to the Director. 


(2) Any suck petition shall be prefer- 
red within one month from the date on 
which tese rules are published in the 
Fort St. George Gazette or within tw) 
months from the date of communi- 
cation of the order or proceeding of 
tre Settlement Officer, whickever of 
the dates aforesaid is the latest: 


Provided that tke Director may admit 
a petition preferred after the period 
aforesaid if he is satisfied that. the 
petitioner had sufficient cause for not 
preferring the petition witkin the said 
pericd’’. 


But the proviso to sub-rule (2) merely 
enables the Director to admit the peti- 
tion preferred after the period of limita- 
tion prescribed for preferring such a 
revision petition to him and certainly 
this proviso does not enable the Director 
to condone the delay occurring in the 
revision petition preferred to the 
Settlement Officer, who bimself had no 
power to condone the delay. As a 
matter of fact, it is his confusion that has 
been responsible for the orders passed by 
the Director and the Board in this 
particular case. It is conceded that tke 
Settlement Officer by virtue of the Expla- 
nation to the rule extracted already had 
no power to condone the delay. If he 
had no power to condone tke delay, 
neither the Director of Settlements, nor 
tre Board of Revenue had any power to 
condone that delay and on that basis set 
aside the order of the Settlement Officer 
and to remand the matter to the Settle- 
ment Officer. I may point out again 
the power to condone the 


I] RAMANATHAN CHETTIAR J. OOMANATHAN CHETTIAR 


delay available ta the Director of Settle- 
ments, is a power to condone the delay 
m pref a revision petition to him 
beyond the period of limitation prescribed 
tFerefor and not a power to condone the 
delay in preferring a revision petition to the 
Settlement Officer, which the Settlement 
Officer himself had no power to condone. 


g. Looked at from another point of view, 
also the orders ofthe Director of Settle- 
ments and the Board of Revenue are 
erroneous in law. As I pointed out earlier, 
both the Director of Settlements and tte 
Board of Revenue relied on section 5 (2) 
of the Act and obviously on the rule made 
by the Government in G.O. No. 139, 
Revenue dated gth January, 1963. Iam 
of the opinion that the said section 5 (2) 
and the rule referred to have no appli- 
cation to the revision petition preferred 
by the first respondent to the Director 
of Settlements. Therule made by the 
Government in G.O. No. 3190, Revenue 
dated 17th October, 1955 itself provides 
for revision petitions to the Director of 
Settlements and the Board of Revenue 
and also prescribes the period of limita- 
tion therefor, in respect of orders made 
under section 11 of the Act, Hence, 
section 5 (2) is a general provision, while 
the rule made by the Government in 
G.O. No. 3190, Revenue, dated 17th 
October, 1955 18 a special provision deal- 
ing with the orders made under section 1I 
of the Act. On tke general principle 
ithat a special provision excludes the 
applicability of the general provision, 
with regard to the orders made under 
section 1r of the Act, it is tre rule men- 
itioned above that is exclusively appli- 
cable. Therefore, the Explanation to the 
rule excluding the application of section 
5 of the Limitation Act, will govern 
even the revision petitions preferred to 
the Director of Settlements and the Board 
of Revenue, against the orders of the 
Settlement Officer in revision preferred 
against the order of the Assistant Scttle- 
ment Officer made under section 11 of 
the Act. Consequently, even the Direc- 

tor of Settlements had no power to con- 
fam the delay in preferring the revision 
petition to him falling under the rule 
made in G.O. No. 3190, Revenue, dated 
17th October, 1955. 


4. Under these circumstances, the 
writ petition is allowed and the impugned 
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orders of the Director of Settlements and 
the Board of Revenue are quashed. 
There will be no order as to costs. 


Petition 
allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—M. M. Ismail and Natarajan, 
JJ- 


R. M. AR. RM. Ramanathan Chettiar 
alias R.M. A.R. Ramanathan Chettiar 
Appellant* 


S.J. 


0. 


§.M.O. Oomanathan Chettiar 
Respondent. 


and 


S.M.O. Othaman Chettiar 


Appellant 
v. ; 
A.R. R.M. Valliammai Achi 
Respondent. 
Tamil Nadu Agriculturists Relief Act 


(1V of 1938) as amended by Tamil Nadu Agri- 
culturists Relief (Amendment) Act (VIII of 
1973), section 8—Suit for recovery of money— 
Defendant agriculfurisi—Explanation 1 fo 
section 8—Scope of Amendment—Effect— 
Amount repayabls—Interpretation of Statutes— 
Report of | Select Committee—Whether 
could be relied on—tIntention of the Legis- 
lature to be deduced from the language 


used. 


In view of the provisions, in section 8 
(1) of the Madras Act IV of 1938 that 
all outstanding interest on Ist October, 
1937, shall be deemed to have been 
wiped out, it was not open to a creditor 
thereafter to exercise hisrigtt of appro- 
priation and all such payments should 
be appropriated only towards tke princi- 

pal. |Para. 15.] 


The effect of the Explanation I introduced 
by the Amending Act XXIII of 1948 was 


*A No. 408 of 1967 and. Memo of Cross-objec- 
tions and G.M.P.No. 7032 E and ANo. 150 
of 1968 and G.M.P.No. 7385 o 

_ yth eres 19,73. 
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to statutorily appropriate all pay- 
ments made by a debtor to the creditor 
towards the principal amount except 
in the single case where the debtor had 
expressly stated m writing that such 
payment should be in reduction of 
mterest. The Explanation had real and 
vital impact only on sub-section (3) of 
section 8 ofthe Act of 1938 since the 
question of appropriation would arise 
with regard to that sub-sect’on for the pur- 
pose of finding out whether it-was the 
entire principalthat was outstanding or 
portion of the principal that was out- 
standing and if so, what portion. For 
that purpose, tre sub-section even necessi- 
tated tha reopening of the appropriation 
already made. Even with this Exfla- 
nation, sub-section 3 could be given 
effect to in full. 


Tre Amending Act VILI of 1973 has 
made a vital change in section 8. In the 
opening portion of the section, for tle 
expression 1st October, 1932, the expression 
“rst March, 1972” has been substitu- 
ted. Sub-section (1) has been omitted. 
In sub-section (4) ofsection 8 reference 
to sub-section (1) has been omitted in 
view of the omission of sub-section (1) 
itself. In Explanation J for the expression 


“unless he has expressly stated,” 
the expression, ‘‘notwittstanding that 
he has expressly stated” has been 


substituted. The effect of this change is 
that this section applies to all debts incur- 
red by an agriculturist before the Ist 
March, 1972. [Paras, 20 and 25.] 


The effect of this Explanation is to put 
an end to all the appropriations already 
made either with reference to sections 59 
to 61 of the Indian Contract Act before 
the introduction of Explanation-I, for the 
first time to section 8 by the Amendment 
Act XXITI of 1948 or with reference to 
Explanation I to section 8 as introduced 
by the Amendment Act XXII of 1948 
and to statutorily and compulsorily appro- 
priate all payments made by a debtor 
to a creditor only towards the principal. 
As a matter of fact, the appropriations 
already made have. to be reopened for the 
pyrpose of applying the provisions of the 
Act and for finding out the payment 
‘repayable by a debtor. Pee 25.] 


virtue of Explanation Ff as amended, by 


By virt 
“We 1973 Act: the position yas capaplotely 
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changed. The principal amount minus 
all payments would always be smaller than 
twice the principal amount minus the 
said payments. The contingency con- 
templated by sub-section (9) namely, in 
some cases the difference between twice 
the principal amount minus all payments 
cculd be smaller than the principal 
amount or the portion of the principal 
amount outstanding became unreal and 
had no significance whatever in view of the 
amendment made to Explanation J by the 
1973 Act. The Amendment of Explana- 
tion I had produced a totally uninten- 


ded result and Snes age of not only 


wiping out all interest but also adjusting 
even the amount already paid as and for 
interest only towards the principal. ` 


[Paras. 26 and 28.] 


The inevitable conclusion would be if the 
amended Explanation I was given effect to, 
with reference to sub-section (3) of section 
8 of the Act, the principal amount 
alone in case no payment whatever had 
been made, would be ayable by a 
debtor, because that would be smaller 
than twice the principal amount and such 
portion of the principal amount as was 
outstanding alone would be repayable in 
case where some payments had been 
made and those payments had been appro- 
priated towards the principal, since that 
portion of the principal amount would be 
smaller than twice the principal amount 
minus ihe said payments.  [Para. 30.] 


The provisions of section 8 of the 1938 Act 
dealt with debts incurred before Ist 
October, 1932, while the provisions of 
section 8 of the 1938 Act as amended by 
the 1973 Act deal with debts incurred 
before Ist March, 1972. Consequently 
section 8 of the 1938 Act as amended by 
the 1973 Act constitutes a new legislation 
with referene to all debts incurred by an 
agriculturist prior to Ist March, 1972. 

l [Para. 36.] 


In the instant case, when the suit was 
instituted the defendant had repaid a 
sum of Rs. 10,000 as against the principal 
of Rs. 12,000. Section 8 of the 1938 
Act became applicable to the defendant 
only by virtue of the amendment of 1973. 
By that time, the defendant had paid a 
further sum, of Rs. 84,86.89, because he 


omitted his lability ta that amount, 
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consequently, by the time the 1973 Act 
came into effect, the defendant had paid 
a sum of Rs. 18,486.89. If this amount 
was appropriated towards the principal, 
as provided for in Explanation I as amen- 
ded by the 1973 ‘Act, the defendant had 
paid a sum of Rs. 6,486. 89 in excess of 
the principal and therefore no part of the 
principal was outstanding as on the date 
of the publication of the 1973 Act. Con- 
sequently no further amount was payable 
by the defendant to the plaintiff. By 
virtue of secion 8 (4) af the Act, the 
defendant would not be entitled to a 
_ Tefund of the excess sum paid by him. 
Accordingly the decree of the lower 
Court was modified confining it to a 
sum of Rs,.8,486.89. [Para. 37.] 


The reports cf the Select Committee 
cannot be taken into accaunt by a Court 
as an aid to the construction of statutes, 
though they may be referred to for ascer- 
- taining the conditions prevailing at the 
time when a statute was enacted and 
the purpose of making a particulr enact- 
ment. The object ofall interpretation is 
to discover the intention of the Legislature 
and the intention of the Legislature must 
be deduced from the language used, for 
it is well accepted that tke beliefs and 
assumptions of those who frame Acts: of 
Parliament cannot make the law. 


(Para. 28.] 


Cases referred to:— 


Muthuswami Odayar v. Savarimuthu Udayar, 
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Inland Revenue, (1918) A.G. 541; Nokes v. 
Doncaster Amalgamated (Collieries Ltd,. 
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for Lands for New South Wales, (1954) 3 


AL E.R. 514; Inland Revenue Commissioners 
v. Hunchy, (1960) A.C. 748. 


Appeals and Memo. of Cross-Objections 
against the decree of the Court of the 
Subordinate Judge, Devakottai, dated 
gth March, 1967 and passed in Original! 
Suit Nos. 50 of 1965 and 38 of 1966 res- 
pectively and petition praying that in the 
circumstances stated therein andin the 
respective affidavits filed therewith, the 
Higk Court will be pleased to dispose of 
the appeals under the Tamil Nadu Act 
IV of 1938 as amended by Act VIII of 
1973- 


N.G. Krishna Ayyangar, for Appellant. 


G. Jagadisa Iyer and S. Somasundaram, for 
Respondent. 


S., Kothandarama Nainar, P.S. Ramachandran 
and FP. Sridevan, for the Bar. 


The Judgment ofthe Court was delivered 
by 


Ismail, F.—A.S. No. 408 of 1967 has 
been preferred by the defendant in 
O. S. No. 50 of 1965 on the file of 
the Court of the Subordinate Judge of 
Devakottai. The respondent in that 
appeal instituted the suit for recovery 
ofa sum of Rs. 17,566.16, as per vaddi 
chittat filed along with the plaint, his 
subsequent interest. According to him 

the appellant and the respondent had an 
open, mutual and current account bet- 
ween them at Shanmughanathapuram 
and they carried on the said dealings 
from 16th April, 1953 to 3rd December, 
1953 on wiich date the amount due by 
the appellant to the respondent was 
Rs. 12,000, Under the agreement, interest 
on the respective amounts had to be cal- 
culated and added to the principal at tke 
end of each Tamil year at the prevalent 
rates of interest. His further case was 
that the rate of interest at the ‘outset, 
was at nine annas fer centum per mensem, 
that it was later on increased to ten 
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annas per centum per mansem from 16th 
April, 1956, that it was 11 annas per 
centum per mensem from 17th April, 1958 
and that finally it was 12 annas per 
centum per mensem from 16th April, 1960 
and that these rates of interest followed the 
prevalent increases of bank rates in 
accordance with the trade usage of tke 
parties. The respondent further stated 
that four payments had been made by the 
appellant through his agent and that he 
had given receipts to that agent and that 
the said four payments were open pay- 
ments and were made as follows: 


(1) Rs. 5,000 on and May, 1962; (2) 
Rs. 1,500 on I4th October, 1962; 
3) Rs. 2,500 on 24th October, 1962; and 
Rs. 1,000 on 20th December, 1962. 


The respondent further contended that 
he was entitled to appropriate these pay- 
ments to the earliest amounts on the debit 
side of the appellant and interest thereon. 
Thus, after giving credit to the said sum, 
according to the respondent, a sum of 
Rs. 17,506.16 with interest upto and 
inclusive as on 7th September, 1965 was 
due and the respondent was entitled to 
recover the same from the appellant, 
The respondent also contended that the 
appellant was not an agriculturist entitled 
to any benefits under Madras Act IV of 
1938. With reference to the question 
of limitation, the respondent pleaded that 
the appellant herein was in Malaysia 
during the several periods mentioned in 
the plaint that the appellant had written 
from Malaya, a letter on gth Septebmer, 
1957 acknowledging his liability and that 
at his request a vaddi chittai was furnish- 
ed to him and that the appellant had 
promised to pay him. 


2. The appellant-defendant in his writ- 
ten statement denied that there was an 
agreement to pay any interest. Accord- 
ing to him in addition to the sum of 
Rs. 10,000 admittedly received by tke res- 
pondent herein, the appellant Fad paid a 
further sum of Rs. 2,000 on 22nd January, 
1954 and that sum together with tre sum 
of Rs. 10,000- referred to above, dis- 
charged his entire liability to the res- 
pondent. He further contended that the 
suit was barred by limitation’ and that’he 
was an apriculturist entitled ‘to the ben 

fits of Madras Act IV of 1938. i 
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g. The respondent filed a reply state- 
ment denying the allegations contained in 
the written statement and reiterating the 
case put forth by him in his plaint.- 


4 On the basis of these pleadings, the 
ollowing issues were framed by the trial 
Court; 


““ 1. Whether the dealings between the 
plaintiff and the defendant were had 
as on a mutual, open and current 
account or as mere Fand loan trans- 
actions ? 


2. Whether the agreement for interest 
is true and to wi at amount of interest is 
the plaintiff entitled ? 


3. Is the usage for interest true ? 


4. Is the plaintiff not entitled to appro- 
priate the payments as mentioned in 
para. 6 of the plaint ? 


5. Whether the suit is in time by 
reason of the defendant’s absence from 
India as claimed ? 


6. Whether the defendant’s letter 
dated gth September, 1957 constitutes 
an acknowledgement of liability and 
is the suit In time thereby? 


7. Is the payment of Rs. 2,000 on 
22nd January, 1964 (SCC) pleaded by 
tke defendant true? 


8. Is the discharge of liability pleaded 
by the defendant true ? 


g. Is the defendant an agriculturist 
entitled to any benefits under the 
Madras Act IV of 1938? 


10. To what relief, if any, is the 


plaintiff entitled?’’ 
5 The seventh issue was not considered 

y tke trial Court as the respondent 
had taken an oath as challenged by the 
appellant herein and on that basis, that 
issue was answered in favour of the res- 
pondent herein: With regard to issue No. 
g the respondent did not press his conten- 
tion that the appellant was not an agricul- 
turist entitled to the benefits of Madras 
Act IV of 1938 and therefore that issue was 
answered in the afframative and in 
favour of the appellant. On the other 
issues, the learned Subordinate Judge held 
that the parties had a mutual, open and 
current account, that'there was agree- 
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ment between the parties to pay interest, 
that the interest was at the ent 
rate, that the respondent herein was 
entitled to appropriate the payments made 
by the appellant herein towards the earliest 
amounts on the debit side of the appel- 
lant, that the suit was in time, that the 
appellant’s letter, dated gth Septemer 1957 
not only constituted an acknowledgement 
but also a fresh promise to pay and that 
the discharge of liability pleaded by the 
appellant was not true. In view of 
these findings, the learned Subordinate 
Judge by his judgment and decree, dated 
oth March, 1967 decreed the suit for a 
sum of Rs. 12,000 being the principal 
with interest under Madras Act IV of 
1938 from 20tF December, 1962 being 
the date on which the last of ‘the four 
payments referred to already was made 
by tke appellant to the respondent herein. 
The learned Subordinate Judge arrived 
at this conclusion on the basis that the 
amount due to the respondent ‘by the 
appellant as on 16th April, 1972 as per 
the ledger Exhibit A-2 maintained by the 
respondent was Rs. 22,874.36 made up 
of the principal of Rs. 12,000 and interest 
of Rs. 10,874.36 and that since the 
interest exceeded the payment of 
Rs, 10,000 the said payment ‘should have 
been appropriated only towards interest 
to the knowledge of the appellant herein. 
Consequently, the learned Subordinate 
Judge held that the appellant was liable 
to pay the principal of Rs. 12,000 with 
interest at 54 per cent per annum from 
20tr December, 1962. It is against this 
decree and judgment A.S. No. 408 of 
1967, has been preferred by the defen- 
‘dant in the suit. 


4. The trial Court itself has directed the 
appellant herein to pay the respondent a 
sum of Rs. 13,967.16 with interest on 
Rs, 12,000 at 6 per cent. per annum from 
8th September, 1965 being the date of 
the plaint till realisation. Though the 
amount decreed against the appellant 
is Rs. 13,967.16 with subsequent interest 
at6 per cent. per annum on Rs. 12,000 
from the date of the suit, the appeal itself 
is confined only to a part of the decree, 
namely Rs. 6,562.27 and tbe disallowed 

ortion of costs of Rs. 314.80. The appel- 
fant admitted his liability to the sum of 
Rs. 8,486-89 though he has given his own 
particulars as to how this admitted liability 
of Rs. 8,486.89 has been arrived at. 
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However, the fact remains that it is not 
the entire decree passed by the trial Court 
that is appealed against and that the 
appellant has accepted his liability to pay 
a sum of Rs. 8,486.89, but disputed his 
liability only for the balance, namely, 
Rs. 6,562.27. 


7. The respondent also has filed a memo- 
randum of cross-objections claiming a 
sum of Rs. 3,599 being the difference 
between the sum of Rs. 17,566.16 for 
for which he prayed for a decree and the 
sum of Rs. 13,967.16 for whick a decree 
has been granted. 


8. During the pendency of this appeal, 
the Tamil Nadu Agriculturists Relief Act 
IV of 1938 (hereinafter referred to as 
the 1938 Act) has been amended by the 
Tamil Nadu Agriculturists Relief (Amend- 
ment) Act, 1972 (Act No. VIII of 1973), 
(hereinafter referred to as the 1973 eh 
which received the assent of the Presi- 
dent of India on 19th January, 1973 and 
which was published in the Tamil 
Nadu Government Gazette. dated 24th 
January, 1973. This Amending Act 
(1973 Act) has effected considerable 
changes in the 1938 Act to which refer- 
ences will be made subsequently in the 
course of this judgment. Based upon this 
amendment, the appellant has filed C.M. 
P. No. 7032 of 1973, praying that the 
appeal preferred by the appellant herein 
may Fe disposed of under the 1938 Act as 
amended by the 1973 Act. In the 
affidavit filed in support of this petition, 
the appellant stated that section 19 of the 
1938 Act as amended by the 1973 Ast 
provided that where before the publica- 
tion of the 1973 Act in the Tamil Nadu 
Government Gazette,a Court has passed 

a decree for the repayment of a debt, ` 
it shall, on the application of any judg- 
ment-debtor apply the provisions of the 
Act ta suck a decree and shall notwith- 
anything contained in the Code 
of Civil Procedure, 1908 amend the decree 
accordingly or enter satisfaction, as the 
case may be. The appellant contended 
in the said affidavit that he continues to 
be an agriculturist even under the 
amended Act and this averment heppened 
to be made in view of ths fact that to get 
the benefit of the 1973 Act, he must be an 
agriculturist as on ist March, 1972. The 
respondent herein has filed a counter- 
affidavit in this petition. In paragraph 3 
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of his counter-affidavit, the respondent 
bas stated thatthe allegation in paragraph 
g of the affidavit of the appellant that 
he continues to be an agriculturist is not 
admitted by him and that the question as 
to whether the appcllant is anagriculturist 
under tre Act as amended by the 1973 
Act is yet to be determined on further 
materials and evidence. He has further 
contended that the decree debt is not lia- 
ble to be scaled down under the Act as 
amended. 


9. When the appeal was taken up for 
hearing, Mr. N. G. Krishna Ayyangar, 
learned Counsel for the appellant, con- 
tended that in view of the petition filed 
by the appellant requesting the Ccuit to 
dispose of the appeal under the 1938 Act 
as amended by the 1973 Act, it was not 
necessary to canvass the correctness of the 
various conclusions reached by the trial 
Court, since the appellant was entitled 
to the relief on the basis of the 1973 Act 
amending the 1938 Act. Mr. G. Jagadisa 
Ayyar, learned Counsel for the respondent 
contended that the question whether the 
appellant Ferein continues to be an agri- 
culturist under the 1973 Act has to be 
considered and determined and that for 
that purpose the matter bas to be remand- 
ed to the trial Court. We are clearly 
of the opinion that this contention 
of the learned Counsel! for the respondent 
is not sound. As we have pointed out 
already, before the trial Court, the 
respondent conceded that the appellant 
was an agriculturist under the 1938 Act 
notwithstanding the stand taken by him in 
the written statement that the appellant 
was not an agriculturist. In the affidavit 
filed in support of C.M.P. No. 7032 of 
1973, the appellant stated that he con- 
tinues to be an agriculturist even under 
the 1973 Act. Notwithstanding this 
specific averment, the respondent has not 
given any particulars with reference to 
which Fe denied the averment of the 
appellant. A vague and bald denial, 
that he (the respondent) is not admitting 
that the appellant herein is an agricul- 
turist under the 1973 Act, does not 
justify an order of remand, as urged by 
the learned Counsel for the respondent. 
Ir view of the fact that the appellant 
was held to be an agriculturist under the 
1938 Act and in view of tke case of the 
appellant that he continues to be an agri- 
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culturist even under the 1973 Act, it is 
for the respondent herein to make out a 
prima facie case that the app: Hunt herein 
does not continue to be an agriculturist 
under the 1973 Act. Asa matter of fact, 
itis conceded before us that the appellant 
herein would not be an agriculturist 
under the 1973 Act only ifhe (1) had b2en 
assessed to Income-tax under the Income- 
tax Act, 1961, or under the Income-tax 
Law in force in any foreign countryin both 
the financial years ending 31st March, 
1972; or (2) had in all the four half years 
immediately preceding the 1st March, 
1972 been assessed to professidn tax on 
a half-yearly income of more than one 
thousand two hundred rupees derived 
from a profession other than agriculture 
under the Tamil Nadu District Municipa- 
lities Act, 1920, the Madras City Muni- 
cipal Corporation Act, 1919, the Canton- 
ments Act, 1924, or any law governing 
municipal or local bodies in any other 
State or Union Territory in India or any 
foreign State in the continent of India or 
under the Madurai City Municipal Cor- 
poration Act, 1971, or under the Tamil 
Nadu Panchayats Act, 1958; or (3) had in 
all the four half-years immediately preced- 
ing the 1st March , 1972 been assessed to 
propiyo house tax in respect of build- 
ings or lands other than agricultural lands 
under the Tami! Nadu District Mvnicipa- 
lities Act, 1920, the Madras City Munci- 
pal Corporation Act, 1919, the Canton- 
ments Act, 1924; or any law governing 
minicipal or local bodies in any other 
State or Union Territory in India or 
under the Madurai Municipal Corpora- 
tion Act, 1971 or under the Tamil Nadu. 
Panchayats Act, 1958, provided that the 
aggregate annual rental value of such buil- 
dings and lands, whether let out orin the 
occupation of the owner, is not less than 
Rs. 1,200; or (4) was a landholder of an 
estate under the Tamil Nadu Estates Land 
Act, 1908 or of a share or portion thereof, 
whethet separately registered or not, in 
respect of which estate, share or portion 
any sum exceeding five hundred rupees is. 
payable as peshkash or any sum exceed- 
ing one hundred rupees is payable under 
one ormore of the following heads, namely, 
quit rent, jodi, kattubadi, poruppu or 
other due of a like nature, or is a janmi 
under ‘the Malabar Tenancy Act, 1929, 
who is liable as such janmi to pay to the 
State Government any sum exceeding: 
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five hundred rupees as land revenue. If 
the respondent in the counter-affidavit 
filed by him in C.M.P. No. 7032 of 1973 
had at least stated that the appellant is not 
an agriculturist under the 1973 Act 
uase he comes within one or more 
of the above enumerated cases, then for 
the purpose of ascertaining the correctness 
or otherwise of the said contention, we 
would have been justified in remand- 
ing the matter to the trial Court. In 
the absence of any such specific case 
put forward by the respondent herein, 
there is no justification whatever to 
remand the matter to the trial Court. 


ro Mr. G. Jagadisa Iyer faintly con- 
tended trat the question of vires of the 
1973 Act may arise, though he himself 
did not state the grounds on which the 
said question would arise or has to be 
decided. Further, in the counter-affidavit 
filed by the respondent in C.M.P. No. 
7032 of 1973, no such question has 
been raised. In view of this, we are of the 
opinion that there is no justification for 
considering any question of vires of the 
1973 Act at this stage. 


Ir. Under these circumstances no other 
objection havi been taken by the 


respondent, we allow C.M.P. No. 7032 of 
1973 and proceed to consider the case 
of the appellant with reference to the 1938 
Act as amended by the 1973 Act. 


xa, Though tke Judgment of the learned 
Subordinate Judge bristles with assump- 
tions and abruptness of conclusions and 
observations, we do not propose to 
consider all of them in view of the’ fact 
that we have allowed C, M. P. No. 7032 
of 1973, and we proceed to dispose of the 
appeal on the basis of the 1938 Act as 
amended by the 1973 Act. Even with 
reference to this, the only two sections 
which are relevant and material are 
sections 8 and 19 of the Act. 


rg. For the purpose of disposing of the 
appeal on that basis, the relevant facts 
are very simple and they are as follows: 
By 3rd December, 1953, the appellant 
owed a sum of Rs. 12,000 by way of 
principal to the respondent herein. That 
principal carried interest at different 
rates under agreement between the 
parties. During 1962, the app-llant had 
paid a sum of Rs. 10,000 in four instal- 
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ments to the respondent herein and the 
last ọf the said four instalments was paid 
on 20th December, 1962 The ques- 
tion for consideration is, what is the 
relief to which the appellant is entitled 
under the 1938 Act as amended by the 
1973 Act, with reference to the above 
facts. 


r4. The 1938 Act was enacted to pro- 
vide for the relief of indebted agricul- 
turists in the then Province of Madras. 
Various provisions were made in that 
Act for such reliefs. Chapter II of that 
Act consisting of sections 7 to 14 makes 
provision for scaling down of existing 
debts and future rate of interest. 


Section 7 of that Act provided: 


“Notwithstanding any law, custom, 
contract or decree of Court to the 
contrary, all debts payable by an 
agriculturist at the commencement of 
this Act, shall be scaled down in 
accordance with the provisions of this 
Chapter. 


No sum in excess of the amount as 
scaled down shall be recoverable from 
him or from any land or interest 
in land belonging to him; nor shall his 
property be liable to be attached and 
sold or proceeded against in any 
manner in the execution of any decree 
against him in so far as such decree is 
for an amount in excess of the sum as 
scaled down under this chapter”, 
The other sections in this Chapter made 
provisions with regard to three kinds of 
debts. One is, debts incurred before 
1st October, 1932 for the scaling down 
of which provision was made jn section 8. 
The second is, debts incurred on or after 
Ist October, 1932, for the scaling down 
of which provision was made in section 9. 
The third is, debts incurred by an agricul- 
turist after the commencement of the 
Act and the rate of interest payable by 
an agriculturist in resp ct of such debts 
was provided for in section 19 of the Act, 
Section 10 excepted certain cases from 
the scope of sections 8 and o. Section 11 
made provision as to costs decreed by a 
Court in certain cases. Section I2 
statutorily fixed the rate of interest 
payable by an agriculturist on «ld loans. 
Section 13 fixed the rate of interest pay- 
able by an agriculturist on the debts 
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incurred by him after the commence- 
ment of the Act. Section 14 provided for 
separation of share of debt in particular 
cases with reference to a Hindu family. 
These provisions ard their effect have been 
pithily summarised by a Full Bench of this 


Court in Muthuswami ‘Odayar v. 
Savarimuthu Udayar!, in the following 
terms: 


“The Act is intended to afford relief 
to indebted agriculturists providing for 
scaling down all debts due by them 
either by wiping out the outstanding 
interest or reducing the rate of interest 
agreed tc be paid by an agriculturist 
on loan contracted by him. The 
Act classifies the debts into three 
categories: (1) those incurred prior to 
the 1st October, 1932; (2) those incur- 
red after the 1st October, 1932 but 
‘before 22nd March, 1938 the date of 
coming into force of the Act; (3) debts 
incurred subsequent t the date, 
namely after the coming into force of 
the Act. In regard to debts prior to the 
1st October, 1932, all interest outstand- 
ing on 1st October, 1937 is completely 
_ discharged (vide section 8). Sub- 
section (2) to that section provides 
for the application of the rule of dam- 
dupat to such debts, that is, where a 
_ debtor has paid twice the amount of 
the principal whether by way of prin- 
pal or interest, the entire debt is 
deemed ‘to be discharged. The section 
contains other provisions for determi- 
ning the amount repayable by a debtor 
coming under that section. In respect 
of the second acer of debts, 
sections 9 and 12 prcvide the machinery 
for scaling down. The rate of interest 
_ is reduced to five per cent. per annum 
simple interest and the amount paid, 
notwithstanding its appropriation at 
' the contract rate is reappropriated 
' at this statutory rate of interest and 
_ the balance if any is adjusted towards 
principal: (Vide Veeraraju v. Balakotis- 
' wara'Rao’4) In respect of debts falling 
` under the third category, that is those 
` debts incurréd after the Act came into 
force, the rate of interest is fixed by 
section 13 at 54 per cent. per annum 





. 1. (1963) 1 M.LJ. 171: I.L.R. (1963) Mad. 
274: 76 L.W. 63: ALR. 1963 Mad. 249 at 252. 

2. T.LR.(1951) Mad. 645; ALR. 1951 Mad. 
6y (&.B.). i 
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and it will not be open to the creditor 
to recover anything more’’. 


Section 19 which occurs in Chapter IV 
of the Act dealing with ‘“‘procedure and 
miscellaneous” provided: 


“igo. Where before the commence- 
ment of this Act, a Court has passed 
a decree for the repayment of a debt, 
it shall, on the application of any 
judgment-debtor who is an agricultu- 
rist or in respect of a Hindu joint 
family debt, on the application of any 
member of the family whether or not 
he is the judgment-debtor or on the 
application of the decree-holder, apply 
the provisions of this Act to such 
decree and shall, notwi i 
anything contained in the Code of 
Civil Procedure, 1908, amend the 
decree accordingly or enter satis- 
faction, as the case may be: 


Provided that all payments made or 
amounts recovered, whether before or 
after the commencement of this Act, 
in respect of any such decree shall 
first be applied in payment of all costs 
as originally decreed to the creditor”. 


For the purpose of this case, it is not 
necessary to refer to the other provisions 
of the Act. Even these provisions have 
undergone changes from time to time 
ever since the original enactment in 
1938. As a matter of fact, section I 
itself has “been amended by the Tamil 
Nadu Act XXIII of 1948 by i 
the provision extracted above as sub- 
section (1) of section 19 and by adding 
the following as sub-section (2) of that 
section: 


‘“‘rg (2). The provisions of sub-section 
(1) shall also apply to cases where, 
after the commencement of this Act, a 
Court ‘has passed a decree for the 
repayment of a debt payable at such 
commencement.” 


As we have pointed out already, sub- 
stantial changes have been made to the 
1938 Act by the 1973 Act. This 1973 
Act has completely altered the three-fold 
classification of debts referred to above 
and classified all the debts due by the 
agriculturists into two classes, namely, 
debts incurred before the Ist March’ 
1972 and ‘debts incurred on or after the 
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1st March, 1972. Consistent with this 


change made g the 1973 Act, section 7 
of the Act also has been amended, which 


the publication of the Tamil Nadu 
Agriculturists Relief (Amendment) 
Act, 1972 in the Tamil Nadu Govern- 
ment Gazette, a Court has passed a 


_now reads as follows: 


“ Section 7. Notwithstanding any law. 
custom, contract or decree of Court 
to the contrary, all debts payable by 
an agriculturist on the 1st March, 
1972 shall be scaled down in accor- 
dance with the provisions of this 
Chapter. 


No sum in excess of the amount 
as scaled down shall be recoverable 
from him or from any land or interest 
in land belonging to him nor shall his 
' property be liable to be attached and 
sold or proceeded against in any man- 
ner in the execution of any decree 


decree for the pavment of a debt pay- 
able at such publication’’. 


In view of this amended provision alone, 
the petition, C.M.P. No. 7032 of 1973 
was made, since the decree against the 
the appellant was passed before the 
publication of the 1973 Act, in the Tamil 
Nadu Government Gazette. 


15. Since the appeal involves the con- 
struction of the provision of section 8 of 
the 1938 Act as amended by the 1973 
Act, we shall consider the section as it 
originally stood and the amendments that 
were made to it subsequently. Section 8 
as originally enacted provided as follows: 


against him in so far as such decree is 
for an amount in excees of the sum as 
scaled down under this Chapter”. 


Similarly in line with the change effected 
by the 1973 Act, section 19 has been 
amended and the amended section reads 
as follows: 


““Sectton] 8. Debts in before , the 
Ist October, 1932 shall be scaled down 
in the manner mentioned hereunder, 
namelv:— 


(1) All interest outstanding on the 
Ist October, 1937 in favour of any 


“Section 19 (1). Where before the 
publication of the Tamil Nadu 
Agriculturists Relief (Amendment) 
Act, 1972, in the Tamil Nadu Govern- 
ment Gazette, a Court has passed a 
decree for the repayment of a debt, it 
shall, on the application of any judg- 
ment-debtor who is an agriculturist 
er in respect of a Hindu joint family 
debt on the application of any member 
of the family whether or not he is the 
judgment-debtor or on the application 
of the decree-holder, apply the pro- 
_ visions of this Act to such decree and 

‘and shall, notwithstanding anything 

contained in the Code of Civil 
Procedure, 1908, amend the decree 
accordingly or enter satisfaction, 
as the case may be: 


Provided that all payments made or 
amounts recovered, whether before 
or after the publication of the Tamil 
Nadu Agriculturists Relief (Amend- 
ment) Act, 1972, in the Tamil Nadu 
Government Gazette in respect of any 
' such decree shall first be applied in 
payment of all costs as originally 
decreed to the creditor. 
a provisions of sub-section (1) 

also apply to cases where, after 


creditor of an agriculturist whether 
the same be payable under law, custom 
or contract or unde: a decree of Court 
and whether the debt or other obli- 
gation has ripened into a decree or not, 
shall be deemed to be discharged, and 
only the principal or such ‘portion 
thereof as may be, outstanding shall be 
deemed to be the amount repayable 
by the agriculturist on that date. 


(2) Where an agriculturist has paid 
to any creditor twice the amount of 
the principal whether by way of prin- 
cipal or interest or both, such debt 
including the principal, shall be deemed 
to be wholly discharged. 


(3) Where the sums repaid by way of 
principal or interest or both fall short 
of twice the amount of the principal, 
such amount only as would make up 
this sbortage, or the principal 
amount or such portion of the prin- 
cipal amount as is outstanding, which- 
ever is smaller, shall be repayable. 


(4) Subject to the provisions of sections 
22 to 25, nothing contained in sub- 
sections-(1.), (2) and (3) shall be deemed 
to require the creditor to refund any 
sum which has been paid to him, te 
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increase the liability of a debtor to 
pay any sum in excess of the amounts 
which would have been payable by 
him if this Act had not been passed”, 


This section as originally enacted con- 
tained only an Explanation which dealt 
with the renewal of a debt, which is not 
relevant for the present case. One thing 
which can be immediately seen is that 
the section itself applied to debts incur- 
red before the rst October, 1932 and 
each one of the sub-sections (1), (2) and 
(3) had an independent operation, since 
each one of them could be worked and 
given effect to without reference to the 
other or others. Sub-section (1) wiped 
out all interest outstanding on the Ist 
October, 1937. Sub-section (2) pro- 
vided that a debt shall be deemed to be 
wholly discharged if a debtor had paid 
to the creditor twice the amount of the 
principal, whether the said payment was 
by way of principal or interest or both. 
Sub-section (3) stated that where the 
sums so repaid fell short of twice the 
amount of the principal, such shortage, 
or the principal amount or such por- 
tion of the principal amount as was 
outstanding, whichever was smaller thall 
be repayable. Even though sub-section (1) 
has provided for the wiping out of the in- 
terest outstanding on the 1st October, 1937, 
still it didnot have any real significance, 
in view of sub-section (4) which provided 
that nothing contained in sub-section 
(1) shall be deemed to require the credi- 
tor to refund any sum which has been 
paid to him. ‘Since sub-section (2) takes 
in all payments made by a debtor, 
whether the same was by way of principal 
or interest or both, for calculating and 
finding out whether a debtor had paid 
twice the amount of the principal or not, 
the payment, if any, towards interest 
which has been wiped out under sub- 
section (1) will also have to be taken into 
account for the purpose of sub-section (2). 
One other thing to be noticed with 
regard to sub-sections (2) and (3) of this 
section is thet all the payments made by 
a debtor to a creditor are taken into 
account for the purpose of finding out 
whether he has paid twice the amount of 
the principal or not. irrespective of 
whether the said payments were made 
towards the principal or towards interest 
or towards both. Therefore it is totally 
immaterial as to how the payments made 
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by a debtor were appropriated by the 
creditor, namely, whet er towards prin- 
cipal or towards interest or towards both, 
and whether the debtor has given any 
specific instructions with regard to the 
manner of appropriation or not. Since 
the section itself has ‘not made any 
specific provision for the manner of 
appropriation by the creditor the law 
that was applicable was sections 59 to 61 
of the Indian Contract Act. Section 59 
of the Indian Contract Act enacts the 
rule in Glayton’s case1, that when a debtor 
makes a payment, he has a right to have 
it appropriated in such manner. as he 
desires and the creditor who accepts the 
payment is bound to make the appro- 
priation in accordance with the directions 
of the debtor. But when the debtor 
himself does not make any appropriaticn 
at the time when he makes the payment, 
the right of appropriation devolves on 
the creditor, wro can exercise that right 
at any moment, even at the time of 
the trial and section 60 embodies that 
rule and that is the rule in England 
as laid down in Cory Bros. S Co. v. 
Owner of the Turkish Steamship “‘ Mecca’’®. 
It is only when there is no approp- 
riation either by the debtor or by 
the creditor, the appropriation has to 
be made as provided for in section 61 
of the Indian Contiact Act, namely, 
the payment shall be applied in discharge 
of the debts in order of time, whether 
they are or are not barred by the law 
in force for the time being as to the 
limitation of suits and if the debts are 
of equal standing, the payment shall 
be applied in discharge of each propor- 
tionately. It is this position that prevailed 
when the 1938 Act was enacted. As 
we have pointed out already, the actual 
appropriation made by a creditor with 
reference to the said provisions has no real 
significance in view of the fact that 
sub-sections 2 and 3 take in every pay- 
ment made by a debtor to a creditor. 


....We have already pointed out that 
section 8 (1) of the Act may not have 
any real significance, in view of sub- 
section 4 and as a matter of fact in relation 
to the appropriations already made, sub- 
section (1) of section 8 has no significance 
at all. But that sub-section may have 


1, (1816) 1 Mer. 572. 
2. Haa A.G. 286 at 293. 
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significance, if the amount paid by 
a debtor remains unappropriated. As 
we have pointed out already, in the 
absence of any specific directions by the 
debtor at the time of payment, the 


right of appropriation devolves on the. 


creditor, and he can exercise that right 
at any time and even at the time of 
the trial, as provided for in section 60 
of the Indian Contract Act. But sub- 
section (1) of section 8 of the Act effected 
a change in this right of the creditor 
to make an appropriation under section 
o of the Indian Contract Act, if there 
had been no previous appropriation 
by him. Section 8 (1) of the Act having 
provided that all the interest outstanding 
on ist October, 1937, shall be deemed 
to have been wiped out, the question 
arises whether payments which had 
remained unappropriated either by the 
debtor under section 59 of the Indian 
Contract Act or by the creditor under 
section 60 of the Indian Contract Act 
prior to ist October, 1937, could there- 
after, be appropriated by the creditor 
towards interest. However, in view of 
the provision in section 8 (1) of the Act 
that all outstanding interest on Ist 
October, 1937, shall be deemed to have 
been wiped out, it is not open to 2 creditor 

ereafter to exercise his right of appro- 
riation and all such payments should 
be appropriated only towards the princi- 
pal. That was the view taken by this 
Court in Rayam Duraiswamy Aiyangar and 
others v. M. Raghaovachariar}, 


It was further held by this Court 
that payments made generally towards 
a debt or towards principal and interest, 
were liable on the above principle to 
be appropriated towards the principal 
after 1st October, 1937. Vide Chittpragada 
Veeraraju and another v. Muppala Rayanim 
Dora Garu and others*and Kallakuni Venka- 
teswarlu and others v. Kalidindi Narayana- 
raju and others®. 


36. We may also point out that no 
scaling down of the debt is involved with 
regard to sub-section (2) because it 
simply provides that if all the payments 
made by a debtor are equal to or in 


—r_ 





1. (1940) 2 M.LJ. 648: LLR. (1941) Mad. 


57: ALR. 1941 i ; 
2. ro EM . 758: ALR. 1940 Mad. 940. 
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excess of twice the amount of the principal 
the entire debt shall be deemed to 
have been wholly discharged. Conse- 
quently, the only question that will 
arise under sub-section (2) is to find 
out the principal amount and also to 
find out the total payments made 
by a debtor. Ifthe said total payments 
are equal to or exceed twice the amount 
of the principal, nothing is due from the 
debtor. With reference to sub-section 
(3), if this calculation shows that the total 
payment falls shart of twice the amount 
of the principal, then the shortage of 
the principal amount or such portion of 
the principal amount as is outstanding 
alone is repayable. Since the appropriation 
of payments made by a debtor is governed 
by sections 59 to 61 of the Indian Contract 
Act, depending upon the actual appro- 
priation made by the creditor of tte 
payments made by the debtor, either 
of the two figures contemplated by 
sub-section (3) may be smaller than 
the other. 


x7. As far as the present case is concern- 
ed, as we have pointed out already, the 
principal sum was Rs. 12,000 and twice 
the prircipal amount was Rs. 24,000 and 
the debtor had actually paid a sum of 
Rs. 10,000. Consequently, the payment 
made by the debtor falls short of twice 
the principal amount by Rs. 14,000. 
If the provisions had stood as they were 
and applied to the present case, the sum 
of Rs. 12,000 being the principal amount 
is smaller than twice the principal amount 
minus the actual payment, namely, 
Rs. 24,000 minus Rs. 10,000: Rs. 14,000 
and consequently by virtue of sub-section 
(3) of section 8, the appellant herein 
would be liable to pay the said sum of 
Rs. 12.000 only with subsequent interest 
as provided for in the Act. 


18. The provisions of this section were 
amended by adding two Explanations 
as Explanations l ae II and making 
the existing Explanation as Exblanation 
III, by the Amending Act XXIII of 
1948 and we are concerned with Expla- 
nation I alone and that is as follows: 
“In determining the amount repay- 
able by a debtor under this seetion, 
every payment made by him shall 
be credited {towards the prircipal, 
unless he has-expressly stated in wiit- 
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ing that such payment shall be in 
reduction of interest.” 


The above amendment was necessitated 
by a Bench decision of this Court in 
A. S. Duratswamy Mudaliar and another v, 
Muhammad Amiruddin and others1, In that 
case a sum of Rs. 5,400 was paid ‘‘in 
part payment of a decree debt in G.S. 
No. 500 of 1930.” It was held by Sir 
Frederick William Gentle, C.J. and Bell, 
J., that the payment was liable to be 
appropriated first towards interest due 
under the decree and then towards the 
the principal. The learned Chief Justice 
stated: 


“The principle of law which always 
has been observed and recognised is 
that when a payment is made in respect 
of principal and interest, there is an 
inference that the payment is ordinarily 
first allocated towards interest and 
thereafter the balance in’ respect of 
principal. That was recognised in 
two decisions under the Madras Agri- 
culturists Relief Act, 1938, in Ramaswami 
Aiyar v. Ramayya Sastrigal®, and in Venki- 
teswara Aiyar v. Ramaswami Aiyar®, In 
my view the recognised and acknow- 
ledged principle regarding the utili- 
sation of a payment which is made in 
respect of principal and interest has 
in no way been interfered with by 
a provision in the Madras Agri- 
turists Relief Act, 1938”. 


In the two decisions referred to in the 
above extract, there had in fact been 
appropriations of the payments before 

e Act came into force, However, the 
decision itself dealt with a payment made 
after the Act came into force. But the 
larger principle laid down in this decision, 
namely, when there was no specific 
acer el by either the debtor or 

e creditor, an inference of appropria- 
tion would arise under law and 
the payments could not be reappropriated 
towards the principal under section 8 (1) 
of the Act ran counter to the earlier deci- 
sions of this Court holding that unless 
there was specific appropriation, the 
payment should be held to be open and 
such payments should be appropriated 
towards principal, zs by the operation of 


erefore 





1. (1948) 1 M.L.J. 441: ATR. 1948 Mad. 434. 
2. (toa) 1M.L.J.295:) ALR. 1941 Med. 571. 
3. (1941) 1 M.L.J. 9: ALR. 1941| Mad. 403. 
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section 8 (1) of tte Act, there would be 
no interest outstanding. . 


19. The Explanation I was introduced 
by the Amending Act XXIII of 1948 


with the object of taking away the right 


of the creditor to appropriate payments 
towards interest unilaterally as he would 
be entitled to under section 60 of the 
Indian Contract Act and to nullify the 
effect of the decision of this Court in 
A. S. Duratswami Mudaliar and another v. 
Muhammad Amtruddin1, and to I 
legislative recognition to a principle which 
prior thereto rested on the force of judi- 
cial decisions. This position was so 
explained by a Full Bench of this Court 
ina  Gernmella Suryanarayana v. Gada 
Venkataramana Rao*, 


20. Whenever a debtor makes a pay- 
ment as pointed out by the Judicial 
Committee in Rama Shkak v. Lalchand?: 


‘There are, indeed, four possibilities 
as to the debtor’s intention—(i) inten- 
tion that the sum paid should .go 
against interest, (2) that it should go 
against principal, (3) that it should go 
against both interest and principal, 
(4) no intention of appropriation as 
between interest and principal”. 


The effect of the above Explanation i 
thus to statutorily appropriate all pay- 
ments made by a debtor to the ito 

towards the principal amount except i 

the -ingle case where the debtor has 
expressly stated in writing that- such 
payment shall be in reduction of interest. 
It can be immediately seen that though 
the Explanation was introduced for the 
purpose of nullifying the principle laid 
down in A. S. Duratswami Mudaliar and 
another v. Muhammad Amiruddin and others}, 
its impact on sub-section (2) of section 8 
ig very limited, That is, with refe- 
rence to the interest outstanding as on Ist 
October, 1937,3f a debtor has not expres- 
sly stated in writing at the time when he 
made the payment that the payment shal] 
be in reduction of interest and the 
creditor himself in his turn in exercise 





1. (1948) 1 M.L.J. 441: A.I.R. 1948 Mad. 434. 

2. I.L.R. (1953) Mad. 295: (1953) 1 M.L.J. 267: 
AIR. 1953 Mad. 458. 

3. (1940) 1 M.L.J. 895: SIZL.W. 578: ATR. 
1940 P.C. 63: 67 I.A. 160 at 173:. 
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of his right under section 6o of the Indian 
Contract Act has not already appropri- 
ated the said payment towards the 
interest so outstanding, he cannot do so 
after the 1st October, 1937, since the 
interest outstanding as on that date has 
been wiped out. The Explanation has 
no further relevancy to section 8 (1) of 
the Act. The said Explanation has no 
impact on sub-section (2) of that section, 
since that sub-section merely concerns 
with the total payment made by a debtor 
to a creditor for the purpose of finding 
out ‘whether the amount so paid is equal 
to or in excess of twice the principal 
amount and consequently the question 
of appropriation of payments either 
towards the principal or towards interest 
has no relevancy. Therefore, the 
lanation has real and vital impact 
only on sub-section (3) of section 8, since 
the question of appropriation will arise 
ith regard to that sub-section for the 
purpose of finding out whether if is 
the entire principal thet is outstanding or 
portion of the principal that is outstand- 
ing and, if so, what portion. For this 
purpose, the sub-section even necessitates 
the reopening of the appropriation already 
made. Even with this Explanation, sub- 
section (3) can be given effect to in full. 


21. We shall take an illustration. 
Suppose the principal amount is Rs. 1,000 
and a sum of Rs. 1,500 by way of interest 
at the rate of 15 per cent. per annum for 
a period of ten years was outstanding. 
Suppose the debtor has paid a sum of 
Rs, 1,500 expressly stating in writing that 
the said payment was towards interest. 
In such a case, the difference between 
twice the amount of the principal and the 
actual payment of Rs. 1,500 is Rs. 500 
and the entire principal of Rs. 1,000 
is outstanding. As between them, the 
sum of Rs. 500 1s smaller than the prin- 
cipal amount of Rs. 1,000 and conse- 
quently under sub-section (3) read with 
Explanation I, what is repayable to the 
creditor is only Rs. 500. 


az. In the same illustration, if out of the 
sum of Rs. 1,500 paid by the debtor, 
he had paid Rs. 1,000 towards interest 
and Rs. 500 towards the principal, the 
difference between twice the amount of 
the principal and the total payment will 
be Rs. 500 and the principal outstanding 
will also be Rs. 500 and consequently 


30 


233 


with reference to sub-section (3) of 
section 8 the amount repayable will be 
Rs. 500. 


ag. Suppose again in the same Illustra- 
tion, out of the sum of Rs. 1,500 paid by 
him, the debtor has paid Rs, 800 
towards interest and Rs. 700 towards the 
principal, the difference between twice 
the amount of the principal and the 
total amount paid will be Rs. 500 while 
the portion of the principal outstanding 
will be Rs. 300 and the latter being 
smaller than the former, under sub- 
section (3), only the sum of Rs. 300 is 
repayable by the debtor. 


Two things can be noticed in the 
illustration given above. One is, the 
creditor gets back the principal plus 
something more. The second is, even 
though the total amount repaid by a 
debtor is the same, depending upon the 
manner of appropriation, as between the 
two figures, namely, the difference 
between twice the amount of the prin- 
cipal minus the total payments, and the 
principal or such portion of the principal 
amount as is outstanding, either may be 
smaller than the other. 


a5. The 1973 Act has made a vital 
change in section 8. In the openi 
portion of the section, for the expressio 
‘Ist October, 1932°, the expressio 
‘Ist March, 1972” has been substituted. 
Sub-section (1) of section 8 has bee 
omitted. In sub-section (4) of section 8, 
reference to sub-section (1) la been omit-|, 
ted in view of the. omission of sub-section 
(1) itself. In Explanation I, for the exp 
sion, ‘‘unless he has expressly stated” 
the expression ‘‘notwithstanding that h 
has expressly stated’? has been sub-. 
stituted. The effect of this change is}: 
that this section applies to all deb 
in by an agriculturist befo 

the 1st March, 1972 and the amended 
Explanation I stands as follows: 


“In determining the amount repayable 
by a debtor under this section, ev 
payment made by him shall be credited 
towards the principal, notwithstanding 
that he has expressly stated in writing 
that such payment shall be in reduction 
of interest”. . 
The effect of this Explanation. is, to. pu 
an end to all the appropriations alread 
made either with re ce to sections 



















rily appropriate all payments made by a 
debtor to a creditor only towards the 
rincipal. As a matter of fact, 
Ppropriations already made have to 
reopened for the purpose of applying 
the provisions of the Act and for finding 
out the amount repayable by a debtor. 


26. The impact of this Explanation I 

as amended by the 1973 Act may now 

be considered. We have already shown 

that under sub-section (3) of section 8, 

‘whether before the introduction of 
Explanation I by the Tamil Nadu Act 

XXIII of 1948 or after its introduction, 
-either of the two figures, namely, the 
difference between twice the amount of 
‘the principal minus all the payments 
made by a debtor and the principal 
-amount or such portion of the principal 
-amount as is outstanding can be smaller 
than the other. However, by virtue 
sof Explanation I as amended by the 
1973 Act, this position is completely 

nged. Since all payments made by 

a debtor to the creditor have now to be 
appropriated only towards the principal, 
‘the portion of the principal outstanding 
will always be smaller than the difference 
‘between twice the principal amount 


inus all the payments. In other words, 
the principal amount minus all payments 
will always be smaller than twice the prin- 
cipal amount minus the said payments. 
‘Sub-section (3) as it stands, contemplates 
the possibility of either of the two figures 
being smaJler than the other. By virtue 
of the amendment made to Explanation I 
‘by the 1973 Act, this possibility is 
nullified, because the principal amount 
minus all payments will always be smaller 
than twice the principal amount minus 
all payments and therefore there is no 
chance of twice the principal amount 
minus all payments being in any case 
smaller than the principal amount minus 
all payments. In other words, the contin- 
gency contemplated by sub-section (3), 
namely that in some cases the difference 

tween twice the principal amount minus 
all payments can be smaller than the 
‘principal amount or the portion of the 
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principal amount outstanding becomes 
unreal and has no significance whatever 
in view of the amendment made t 
Explanation I by the 1973 Act. 


27. As soon as we reached the above 
conclusion, we wanted to give an oppor- 
tunity to the Bar as such to show whether 
any other interpretation is possible, since 
the question is a general one and is of 
considerable importance and concerns 
the interpretation of the relevant statu- 
tory provision as amended by the 1973 
Act. Hence, we gave an opportunity 
to the members of the Bar to have 
their say on this question of construction 
of the relevant statutory provisions and 
adjourned the hearing of the case for 
that purpose. Pursuant to this oppor- 
tunity afforded by us, Mr. Kothandarama 
Namar, President of the Madras 
Advocates Association, Mr. P. S. Rama- 
chandran and Mr. V. Sridevan appeared 
before us. Mr. Kothandarama Nainar 
submitted that no conclusion other than 
the one indicated by us already was, 
possible. Mr. P. S. Ramachandran con- 
tended that the omission of sub-section 
(t) clearly sbowed that the Legislature 
did not intend to wipe out any portion of 
interest and therefore to construe the 
statutory provision in the manner indi- 
cated by us will not carry out the inten- 
tion of the Legislature because a creditor 
would be receiving only the amount of 
principal and nothing towards interest at 


all. Mr. Sridevan in addition to put- 


ting forward the same contention wanted 
us to construe sub-section (3) as if it 
compares three figures, namely, twice 
the principal amount minus all payments, 
the principal amount and the portion of 
the principal amount outstanding and 
provides that the smaller of these three 
will have to be chosen. 


28. In support of the contention of 
Mr. P. S. Ramachandran, a copy of the 
report and the proceedings of the Joint 
Select Committee on L. A. Bill No. 22 of 
1972, that is, the Tamil Nadu Agricul- 
turist Relief (Amendment) Bill, 1972 
was produced before us. The said 
Billin clause 6 thereof originally retained 
sub-section (1) of section 8 as it was in 
the 1968 Act except for two modifications, 
namely, the- substitution of the expres- 
sion as “‘rst October, 1966’ for the expres- 
sion ‘‘1st October, 1932” in the marginal 
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heading and in the opening portion, 
the expression “‘ist October, 1972” for 
the expression ,“‘1st October, 1937”? in 
sub-section (1) of section 8, Explana- 
tions TII and IV of section 8 were 
‘sought to be amended, but no amend- 
ment to Explanation I was proposed. 
But the Report of tke Select Com- 
mittee shows that the Sclect Committee 
‘was not in favour of discharging the 
entire interest outstanding, since that 
would result in agriculturists not 
‘getting sufficient credit facilities. Conse- 
‘quently, a decision was taken to omit 
sub-section (1) of section 8 and the Act 
‘itself dealing with only two categories of 
debts, namely, those incurred before and 
after 1st March, 1972. Similarly the 
report also shows that with the object 
that if the debtor had paid interest at 
exorbitant rate, such payment towards 
interest should be reopened and credited 
towards the principal. Explanation I 
was amended in the form in which it now 
finds a place, which has already been 
extracted. Mr. Ramachandran’s argu- 
ment is that when the Select Committee 
has amended the bill, as originally intro- 
duced, by deleting sub-section (1) of sec- 
tion 8, with the object of not wiping out 
the interest outstanding, to hold that a 
creditor will be entitled only to the prin- 
cipal amount advanced by him, which 
‘would be the effect of the amended 
Explanation I, as we have pointed out 
already, is not to give effect to the said 
„intention of the Legislature. We are not 
able to accept this argument. We are 
of the opinion that the reports of the 
Select Committee cannot be taken into 

ccount by a Court as an aid to construc- 
ion of statutes, though they may be refe- 
rred to for ascertaining the conditions 

revalling at the time when the statute 
was enacted and the purpose of making a 
articular amendment. The object of 
all interpretation is to discover the inten- 
ion of the Legislature and the intention 
of the Legislature must be deduced from 
the language used, for it is well accepted 
that beliefs and assumptions of those who 
e Acts of Parliament cannot make 
the law—Vide Maxwell on Interpretation 
of Statutes—r2th Edition—page 28. 
-As we have pointed out already, Explana- 
tion I has a real and vital impact on 
sub-section (3) of section 8 and as a matter 
of fact it is the key provision, and conse- 
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quently Explanation I as amended can- 
not be ignored or thrown away in order 
to give effect to the assumed intention 
of the Legislature. Section 7 enacts a 
statutory mandate that all debts should 
be scaled down in accordance with the 
provisions contained in Chapter II of 
the Act. Similarly Explanation I to 
section 8 enacts a further command in 
determining the amount repayable by 
a debtor under section 8. In the light 
of these statutory commands, it is not 
open to any Court to ignore either of the 
two for the purpose of giving effect to 
such an assumed intention of the Legis- 
lature. The truth is when the Select 
Committee or the Legislature amended 
Explanation I to section 8 by enactirg the 
1973 Act, it failed to consider its impact 
on sub-section (3) of section 8. As we have 
pointed out in the course of this judgment, 
sub-section (3) of section 8 can be given 
effect to in full before the introduction 
of Explanation I by the Amending Act 
XXIII of 1948 and even after the 
introduction of the said Explanation. 
But only because of the amendment 
effected to Explanation I by the 1973 
Act, one contingency contemplated by 
sub-section (3) of section 8 has become 
unreal and bereft of its significance. It 
may be that the Select Committee did 
not want to wipe out all outstanding 
interest. But the amendment of Explan 
ation I has produced a totally unintended 
result and consequence of not only wiping 
out al] interest but also adjusting even 
the amount alieady paid towards interest 
only towards the principal. Thus, this 
consequence is inevitable and we shall 
consider later whether there is anything 
in the principle or rule of interpretation 
of statutes which will militate against 
our taking such a view of the relevant 
statutory previsions. However, all that 
we are concerned in indicating at this 
stage is that apart from pointing out 
that the amended Explanation I has the 
effect of making one of the contingencies 
contemplated by sub-section (3) of section 
8 unreal, Mr Ramachandran himself was 
not able to suggest any other construction 
whicb will give significance and reality 
to that contingency as well as effect and 
efficacy to the amended Explanatiqn I. 


29. With regard to the contention of 
Mr. V. Sridevan that section 8 (3) con- 
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_ templates a comparison between three 
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or contrary to or inconsistent with any 


figures, for two reasons we are not able recognised and settled principle or rule 


to accept the same, apart from the fact 
that even the acceptance of such an 
argument will not solve the problem as 
to the effect of the amended Explanation 
I. The first reason is that if we hold 
that sub-section (3) of section 8 contem- 
plates a comparison between three figures, 
we must assume that the Legislature 
contemplated that as ‘between the two 
figures of the principal amount or a 
portion of the principal amount outstand- 
ing, ¢ither of them can be smaller than 
the other. On the face of it, such an 
assumption cannot be made for the simple 
reason that a portion of the principal 
amount will always be smaller than the 
principal amount. The second reason 
is that though the section refers to the 
three figures conjunctively by the use of 
the word, “or’’, when it states, “‘such 
amount only as would make up this 
shortage, or the principal amount or 
such portion of the principal amount 
as is outstanding”, if really it intended 
a comparison between three different 
figures, instead of the expression, ‘“‘which- 
ever is smaller’, the statute would 
have used the expression, ‘* whichever 
is the smallest’? and the actual use of 
the word ‘“‘smaller’’ is in consonance 
and consistent only with the comparison 
of two figures and not more than two. 
We may point out that even Mr. Sridevan 
was not able to tell us what other const- 
ruction of section 8 (3) read with the 
amended Explanation I is possible. 
go. Under these circumstances, we have 
come to the inevitable conclusion that 
if the amended Explanaticn I is given 
effect to, as we ought to, with reference 
to sub-section (3) of section 8 of the Act, 
the principal amount alone in case no 
ayment whatever has been made, will 
be repayable by a debtor, because that 
ill be smaller than twice the principal 
amount and such portion of the principal 
amount as is outstanding alone will 
be repayable in case where some payments 
ave been made and those payments 
ve been appropriated towards the 
rincipal, since that portion of the princi- 
al amount will be smaller than twice 
the principal amount minus the said 
paynfents. 
ar. We shall new consider, whether 
e above conclusion of ours is opposed 


- 


of construction of statutes. 


gz. Many must have been thc occasions 
when the Courts in this country have 
echoed the feelings of Lord Dunedin: 


“Mr Lords, in common with alt 
who have had to interpret statutes, 
` I have frequently experienced difficul- 
ties which more careful draftsmansbip 
might have obviated. But I confess 
that the clauses which in this case 
your Lordships have to interpret do 
for blundering English surpass any- 
thing I have hitherto seen.” (Vide 
Murrayv. Commissioners of Inland Revenus)”. 


Notwithstanding this the Court cannot 
sbirk’ the responsibility of finding out 
what the intention of the Legislature 
was in enacting a particular piece of 
legislation, as gatherable fiom the langu- 
age used therein and giving effect to it. 
The principle is that no Court can ignore 
or refuse to give effect to a particular 
statutory provision as unworkable. 


33. As Lord Dunedin himself has point- 
ed out in the very same decision: 


“Tt is our duty to make what we can 
of statutes, knowing that they are meant 
to be operative, and not inept, and nothing 
short of impossibility should m my 
judgment allow a Judge to declare a 
statute unworkable.” 


g4. Viscount Simon, L.C., declared in 
Nokes v. Doncaster Amalgamated Collisries 
Lid.*. 


“The golden rule is that the words 
of a statute must prima facie be given. 
their ordinary meaning. We must 
not shrink from an interpretation which 
will reverse the previous ae for the 

urpose of a large part of our statute 
laa is to make lawful that which would. 
not ‘be lawful without the statute, or 
conversely, to prohibit results. which 
would otherwise follow. Judges are 
not called upon to apply their opinions 
of sound policy so as to modify the 
plain meaning of statutory words, but 
where, in construing general words 
the meaning of which is not entirely 





1. (1918) A.C. 541 at 552. 
2. (1940) A.C. 1014 at 1022. 
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plain there are adequate reasons for 
doubting whether the Legislature could 
have been intending so wide an inter- 
pretation as would disregerd funda- 
mental principles, then we may be 
justified in adopting a narrower con- 
struction. At the same time, if the 
choice is between two interpretations, 
the narrower of which would fail to 
achieve the manifest purpose of the 
legislation, we should avoid a construct- 
ion which would reduce the legislation 
to futility and should rather accept 
the bolder construction based on the 
view that Parliament would legislate 
only for the purpose of bringing about 
an effective result.” 


Tt is these principles that were applied 
by the Privy Council in the construction 
of the somewhat complicated rovisions 
of the Closer Settlement (Amendment; 
Act, 1907, emerging from the subsequent 
amendments, in Pye and others v, Minister 
Jor Lands for New South Walst. 
The entire position in this behalf has 
been stated succinctly in Halsbury’s 
Laws if England. 3rd Edn., Volume 36 
at page 389 as follaws:— 


. “If it is possible, the words of a 
statute must be construed so as to 
give a sensible meaning to them, uf 
res magis valeat quam pereat. A statute 
must, if possible, be construed in the 
sense which makes it operative, and 
nothing short of impossibility so to 
‘construe it should allow a Court to 
‘declare a statute unworkable. Thus 
where a statute has some meaning, 
even though it is obscure, or several 
meanings, even ‘though there is Little 
to choose between , the Courts 
must decide what meaning the statute 
is to bear, rather than reject it as a 
nullity. It is not permissible to treat 
4 statutory provision as void for mere 
uncertainty, unless the uncertainty 
‘cannot be resolved, and the provisions 
‘can be given no sensible or ascertainable 
meaning and must therefore be regarded 
-as meaningless. 

Where the main object and intention 
of a statute are clear, it should not 
-be reduced to a nullity by a literal 
following of language, which may be 
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due to want of skill or knowledge on 
the part of a draftsman, unless such 
Janguage is intractable.” 


35. Applying these principles to the 
present problem before us, we are clearly 
of the opinion that there is no escape 
from the conclusion which we have 
already reached. If atleast two construct- 
ions are possible, there may be scope 
for the contention that the construction 
which will enable a creditor to realise 
the interest in addition to the principal 
should be preferred to the one which denies 
him any interest altogether, in view of 
the deliberate omission of sub-section 
(1) of section 8. As observed by Lord 
Reid in Inland Revenue Commissioners v. 
Aunchy), 


“We can only take the intention 
of Parliament from the words which 
they have used in the Act, and there- 
fore the question is whether these 
words are capable of a more limited 
construction. Ifnot, then we must apply 
them as they stand, however unreason- 
able or unjust the consequences, and 
however strongly we may suspect that 
this was not the real intention of 
Parliament.’’ 


{n this particular case, as we have 
pointed out already, no other construction 
which will simultaneously give effect to 
Explanation I as amended by the 1973 
Act as well as to the entire language of 
sub-section (3) of section 8 was suggested, 
by any one appezring before us. Under 
such circumstances, only two alternatives 
are possible. One is to give effect to 
Explanation I as amended by the 1973 
Act and to hold on that basis that 
under sub-section (3) a creditor will 
be entitled to the principal amount or 
such portion of the principal amount as 
is ouistanding, because that is smaller 
than the difference between twice the 
principal amount minus the payments 
made by adebtor. The second is to ignore 
the amendment made to Explanation I 
by the 1973 Act altogether on the 
ground that if it is given effect to, it will 
wipe out all interest outstanding and such 
was not the intention of the Legislature 
inasmuch as it has deliberately omitted 
sub-section (1) of section 8. For the reasons 








1. 1960 A.C. 748. 
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already indicated by vs, it is certainly 
not open to the Court to have recourse 
to the second alternative. As pointed 
out by us already, Explanation I con- 
stitutes the key provision in the application 
of sub-section (3) and it also constitutes 
a statutory command from which Courts 
have no escape. A statute must be con- 
strued so that the intention of the Legis- 
lature may not be treated as vain or 
left to operate in the air. If the second 
alternative referred to by us is adop‘ed, 
the deliberate amendment to Explanation 
I made by the Legislature will have to 
be treated as in vain and sub-secticn 3) 
of section 8 has to be applied without 
reference to the said Explanation I, 
notwithstanding the fact that the said 
Explanation directly and vitally affects 
and controls the operation of sub-section 
(3) of section 8. er all, what exactly 
is the problem with reference to the 
impact of the amended Explanation 1 
on sub-section (3) ofsection 8? As observed 
by Lord Porter in Pye and others v. Minister 
for Lands for New South Wales+, referred 
to already, 


“Technicelly it presents some diffi- 
culty, but, in practice, no actual 
difficulty has been encountered.”’ 


The theoretical construction of sub- 
section (3) leads to tke inference that 
the Legislature contemplated eitker of 
the two figures compared therein 
being smaller than the other. But the 
operation of the amended Explanation I is 
to make one figure always smaller than 
the other. Consequently, the actual 
working of the said sub-section along 
with the amended Explanation I does 
not give rise to any difficulty and it 
produces, a definite, clear and effective 
result. Therefore, we are of the opinion 
that the result we have reached is the 
only result that is possible, having regard 
to the language of the amended 
Explanation I and its mandatory 
character. 


36. It is pertinent to point out one 
other circumstance as well. In our 
opinion it is rather difficult to hold 
that in effect the 1973 Act makes an 
amermdment to the 1938 Act in these 
matters though in form it is an amendment, 
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As we have pointed out already, the 
1938 Act classified the debts into three 
categories, while the 1973 Act classifies 
the debts into two categories and there 
is no correspondence and correlation 
between the categories dealt with and pro- 
vided for in the 1938 Act and those dealt 
wth and rovided forin the 1973 Act. 
The provisions of section 8 of the 1938) 
Act dealt with debts incurred before stl. 
October, 1932, while the provisions of} 
section 8 of the 1938 Act as amended), 
by the 1973 Act deal with debts incu 
before 1st March, 1972. Consequently, 
section 8 of the 1938 Act as amended) 
by the 1973 Act constitutes a 
legislation with reference to all debtsi. 
incurred by an agticulturist prior to rst} 
March, 1972. This conclusion is re-in-| 
forced by the fact that the Tamil Nadu. 
Legislature has enacted an independent 
Act, namely, the Tamil Nadu Debt 
Relief Act (XX XVIII of 1972). Section 7 
of tha Act enacts section 8 of the 1938: 
Act as amended by the 1973 Act as a 
separate and independent provision 
applicable to all debts incurred before 
Ist March, 1972 by a debtor as defined 
in that Act. The bill which resulted in 
that enactment, namely, L.A. Bill No. 
21 of 1972 was considered along with 
L.A. Bill No. 22 of 1972 which became 
the 1973 Act. In view of the provision 
ofsection 7 of that Act being identical 
with the provision of section 8 of the 1938 
Act as amended by the 1973 Act, 
it cannot be contended that any difficulty 
presented by section 8 of the 1938 Act 
as amended by the 1973 Act is due solely 
to the fact of the amendment. 


37. Now coming to the facts of the 
present case, we have already pointed 
out that on the date when the suit was 
instituted by the respondert herein, the 
appellant had repaid a sum of 
Rs. 10,coo as against the principal of 
Rs, 12,000 and if the 1038 Act had applied 
to the debt in question on the date of the 
suit, the difference between twice the 
principal amount minus the payment 
of Rs. 10,000, namely, Rs. 14,000 being 
bigger than the principal amount of 
Rs. 12,000, the apnellant would be liable 
to pay only the smaller of the two, namely, 
Rs. 12,000. However, section 8 of the 
1938 Act becomes applicable to the 
appellant only by virtue of the amendment 
of 1973, which, as we have already pointed 
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out, was published in Tamil Nadu Gove- 
mment Gazette on 24th January, 1973. 
By that time, the appellant herein had 
paid to the respondent a further sum of 
Rs. 8,486-89, because he admitted his liabi- 
lity to that amount and the said amount 
is not the subject-matter of the present 
appeal. Consequently, by the time the 
1973 Act came into effect, the appellant 
had paid a sum of Rs. 18, 486-89. If this 
amount is appropriated towards the 
principal, as provided forin Explanation I 
as amended by the 1973 Act, the appellant 
has paid a sum of Rs. 6,486-89 in excess 
of the principal and therefore no part 
of the principal is outstanding as on 
the date of the publication of the 1973 
Act in the Tamli Nadu Government 
- Gazette. Consequently, no further amo- 

t is payable by the appellant to the 
respondent herein. By virtue of sub- 
section (4) of section 8 of the Act, the 
appellant will not bs entitled to a refund 
of this excess sum paid by him. 


38. Mr. N.G. Krishna Ayyangar wanted 
to put forward a contention that sub- 
section (4) of section 8 will not cover this 
excess amount, as it was paid under 
orders of this Court. For this purpose 
he relied on the orders of this Court 
dated goth May, 1967, made im 
G. M. P. No. 17 of 1967. In 
that petition, notwithstanding the fact 
that the appellant had not preferred 
the present appeal against the entire 
decree amount, but only against a part of 
the decree amount, he had prayed for 
stay of the execution of the entire decree 
in O. S. No. 50 of 1965 on the file of 
Sub-Court, Devakottai. It jis only 
with reference to such petition, this 
Court passed an order to the. effect 
that on the petitioner (appellant herein) 
depositing a sum of Rs. 8,486-49 (being 
the admitted amount) within the time 
stipulated therein and on furnishing 
security for the balance of the decree 
amount, there would be stay of execution 
of the decree. Even if this Court had 
not passed any order with reference to the 
said sum of Rs. 8,486-89, the appellant 
could nct have withheld that amount 
from the respondent herein, because the 
said amount not being the subject 
matter of the appeal could have heen 
recovered by the respondent by executing 
the decree. As a matter of fact, under 
Order 41, rule 5 of the Code of Civil 
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Procedure, this Court could not have 
granted any stay of execution of the decree 
with reference to the said amount, the 
same not being the subject-matter of any 
appeal. Conscquently, we. are unable to 
accept the contention of Mr. Krishna 
Ayyangar that the fact that this Court 
made reference to the said sum in the 
order passed by it in C.M.P. No. 6617 
of 1967 makes any difference, when the 
said amount was paid by the appellant 
herein to the respondent in discharge of 
his admitted liability. 

39. Under these circumstances, we allow: 
the appeal and modify the decree of the 
trial Court in O.S. No. 50 of 1965 by 
confining it only to a sum of Rs. 8,486-89, 
which has already been paid by the , 
appellant to the respondent. We also 
record satisfaction of that decree. Since 
we have allowed the appeal, the memo- 
randum of cross-objections has necessarily 
to fail and the same is dismissed. We 
further direct that the parties to this 
appeal and cross-objections, ‘shall bear- 
their respective costs both here as well as 
in the trial Court. 

40. We place on record our apprecia- 
tion of the assistance rendered by Mr. 





Kothandarama Nainar, Mr. P. S. 
Ramachandran and Mr. V. Sridevan. 
Advocates. 

S.J. A.S. 408 


allowed; Memo of 
Cross Objections dismissed, 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PresENT:—P, S. Kailasam, F. 


Ganapathy Naicker and another 
Petitioners* 
D 


The Special Officer for Wakfs, 
Madras-4. - .. Respondent, 


Wakf Act (XXIX of 1954) as amended by 
Central Act (XXXIV of 1964), sections 
36-A and 36-B—Mortgage of Wakf properties 
—Mortgage after the Amendment Act—.No 
previous sanction of the Board obtained— 
Mortgagees can apply for sanction to the 
Board. 


In cases where properties belonging to a 
wakf are mortgaged, after the r964 





*C.R.P. Nos. 696 and 697 of 1971. 
8th March, 1972. 
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amendment to the Wakf Act, without 
obtaining the sanction of the Wakf 
Board, it is open to the mortgagees to 
apply subsequently to the Board for 
according sanction. If the mortgagees 
fail to obtain such sanction, then the 
provisions of section 36-B of the Wakf 
Act will come into operation. By the 
amendment to the Act introducing 
section: 36-A to the Act, all that was 
intended was to accord statutory recog- 
nition to the provisions of Mohammaden 
Law by which before a transfer of wakf 
property can be made, sanction of the 
Court should be obtained. It is for the 
Board to consider tke circumstances and 
grant sanction or refuse to grant it. 
[Para. 2.] 


Case referred to :— 


P. S. Abdul Kadir v. The Maharathul 
Kadiria Sabha, (1952) M.W.N. 941: 65 
L.W. iror : (1952) 2 M.L.J. 657: I.L.R. 
(1953) Mad. 597 : A.I.R. 1953 Mad. 
143. 

Petitions under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the District Court,Chingleput, 
dated 24th December, 1970 and made 
in C.M.A. Nos. 93 and 94 of 1968 (RC. 
No. 27985/68/A-1/and RC. No. 47232-/ 
67-Al respectively on the file of the 
Collector of Chingleput at Kancheepuram. 


R. Sundaravaradan, for Petitioner. 
M. A. Satkar Sayeed, for Respondent. 


The Court delivered the following 


Jupemenr.—The petitioners are the usu- 
fructuary mortgagees of wakf properties. 
One item of the property was mortgaged 
on 8th April, 1965 for Rs. 1,000 and 
another on 11th January, 1968 for 
Rs. 2,000. Subsequent to the passing of 
the amendment to the’ Wakf Act, 1954, 
section 36-A provides that: 
“Notwithstanding ‘anything contained 
in the wakf deed, no transfer of any 
immoveable property of a wakf by way 
of 


(i) sale, gift, mortgage or exchange; 
or 

(ii) lease for a period exceeding three 
years in the case of agricultural land, 
or for a period exceeding One year in 
the case of non-agricultural land or 
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building, shall be valid without the 
previous sanction of the Board”. 


g. It is common ground that though the 
Act came into force in 1964 and the 
two transactions in question were in 1965 
and 1968, previous sanction of the Board 
was not obtained. The contention of 
the learned Counsel for the petitioners is 
that by this amendment, all that was 
intended was to accord statutory recog- 
nition to the provisions of Mohammadan 
Law by which before the transfer of 
wakf property could be made, sanction 
of the Court should be obtained. In a case 
is Which the sanction of the Court was not 
obtained before actual transfer, a Divi- 
sion Bench of this Court has held in 
P. S. Abdul Kadir v, The Maharathul- 
Kadiria Sabha1, that the sanction can be 
obtained subsequent to the transaction 
on vald grounds. I agree with the 
contention of the learned Counsel for th 
petitioners that the intention of th 
Legislature was to codify the provisions o 
the Mohamedan Law before the amend- 
ment in section 36-A. In this view, 1 
is Open to the petitioners to apply to 
Board for sanction regarding the tw 
alienations. If the petitioners fail t 
Obtain such sanction then tbe provisio 
under section 36-B will come into opera- 
tion. It is also admitted that the pro- 
cedure urder section 36-B (2) has not 
been complied with m that notice has not 


- been given to the petitioners. In the 


circumstances, the proper order to make 
is to allow the petitions and direct the 
petitioners to apply to the Board for 
sanction. It is for the Board to consider 
the circumstances and grant sanction or, 
refuse to grant it. In the event of the 
Board refusing to grant the sanction, 
the Board will bė at liberty to take pro- 
ceedings under section 36-B. The peti- 
tioners are granted two months time from 
this date for moving the Board fer sanc- 
tion under section 36-A. The Civil Revi- 
sion Petitions are allowed. 


V.S. Petitions 


allowed. 





1. (1952)2 M.L.J. 657: I.L.R.. 1953 Mad. 597: 
1952 M.W.N. 941: °65 L.W. 1011 A.I.R. 1953 
Mad. 143. 


Íj XAVIER U. CHIDAMBARAM (Ramaswami, 7.) 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. .. 


Present:—P. S. Kailasam and N. S. 
Ramaswami, FF. ; 


M. J. Xavier «< Appellant" 


D. 


N. Ohidambaram, Deputy Secretary 
to Government of India, New Delhi 
and another ; ., Respondents. 


Arbitration Act (X of 1940), section 30 (a)— 
Arbitration—Award—Petition to set aside— 
Termination of contract—Referencee to Arbi- 
tration—Arbitrator whether misconstrued the 
terms of the contract—Enqury by Arbitrator— 
Scope of—Error of law—Whsn ground for 
relief. 


Unless a parson is ina position to show 
that there is any error of law on the face 
of the award or any document attached 
to the award, he cannot succeed in estab- 
lishing that there is error of law on the 


face of the record resulting in legal 


misconduct. [Para. 2.] 


In deciding a dispute as ‘to whether a 
person was entitled to damages for termi- 
nation of a contract, the question whether 
the termination was wrongful ‘or not 
might be relevant. But the mere fact 
that the arbitrator has not said anything 
specifically as to whether the termination 
was wrongful or not, does not mean 
that the arbitrator has failed to deter- 
mine the matter in dispute. It is not 
‘necessary for an arbitrator to give reasons 
in support of his finding. [Para. 3.] 


Case referred to:— 


Santa Sila v. Dhirendra Nath, (1964) 3 S.C. 
R. 410: AIR. 1963 S.G. 1677. 


Appeal against the order of the City Civil 
‘Court (Second Assistant Judge), Madras, 
‘dated 30th September, 1964 in O.P. No. 2 
-of 1962. 


K.G. Duraiswami for Row and Reddy and 
N.P. Subbayya, for Appellant. 


S.A. Alt Mohamed, Junior Standing Counsel 
for Central Government, for 2nd Res- 
pondent. a 





AAO, No. 216 of 1965. 
31 


27th February, 1973 - 
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The Order of the Court was made by 


Ramaswami, 7f.—This Civil Miscel- 
laneous appeal is against the dismissal of à 
petition to set aside an award under 
section. 30 of the Arbitration Act. The 
appellant before us had entered into a 
contract with the President of India for 
collecting, conveying and delivering par- 
cels, etc., from or to Madras Central 
Railway Station Goods Shed and other 
places, Clause 22 of the contract pro- 
vided that all matters in dispute between 
the parties shall be referred to arbitration 
as mentioned therein. The contract was 
terminated by the Union of India at a 
particular stage. The dispute between 
the parties related to amounts due to 
the appellant before us in respect of work 
already done and the claim of damages 
that he made on the ground that his con- 
tract had been wrongfully terminated 
by the Union of India. Admittedly, these 
matters were referred to arbitration, 
and the Arbitrator gave his award dated 
14th August, 1961. In that award, the 
Arbitrator said that the appellant is 
entitled to monies at a particular rate 
regarding certain bundles that he handled 
and at a different rate in respect of certain 
other articles that he handled and further 
held that the appellant was not entitled 
lo any damages on the ground of termi- 
nation of the contract. He also found 
that the security deposit made by the 
appellant with the Union of India sall 
be refunded to him. However, he did not 
allow any interest for the amounts award- 
ed to the appellant in respect of work 
which he had already done. The Arbitra- 
tor filed the award in Court (City Civil 
Court, Madras) and his petition came 
to be registered as a suit. On notice 
being given to the respective parties of the 
filing of the award in Court, the appellant 
filed O.P. No. 2 of 1962 on the file of that 
Court under section 30 of the Arbitration 
Act praying for the setting aside of the 
award on several grounds. The Second 
Assistant Judge, City Civil Court, Madras, 
dismissed the petition holding that there 
were no grounds to set aside the award and 
granied a decree in favour of the appel- 
lant in terms of theaward. Not satis- 
fied with that, the appellant has filed the 
present civil miscellaneou appeal. e 


2. The learned Counsel for the appellant 
contends that the Arbitrator has mis- 


“~ 
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construed the terms of the contract in 
fixing tbe rate in respect of the packages 
handled by the appellant and that amoun- 
ted to legal misconduct as contemplated 
under section 30 (a) of the Arbitration Act. 
The second argument of the learned 
Counsel is that the Arbitrator had failed 
to decide certain questions that had been 
referred to him and that, therefore, the 
award is invalid and liable to be set aside. 
After hearing the learned Counsel, we are 
satisfied that neither of the grounds urged 
by the learned Counsel is available to him. 
The Arbitrator has not given any reasons 
in his award in coming to the conclusion 
regarding the rate at which the appellant 
is entitled to claim in respect of packages 
handled by him. Therefore, there is 
absolutely no force in the contention that 
the finding of the Arbitrator regarding 
the rate is an error of law on the face of 
the record. We do not see any force in 
the contention of the learned Counsel that 
the Arbitrator has really made out a new 
contract for the parties and that the find- 
ing of the Arbitrator regarding the rate 
cannot be supported on the terms of the 
contract. Thougk it appears that the 
appellant had urged before the lower 
Court that the Arbitrator had misconduc- 
ted himself, such an argument is not put 
forward before us. The only contention 
as far as this point is concerned is that 
there is legal misconduct, in that the 
Arbitrator misconducted the proceed- 
ings. Unless the appellant is in a posi- 
tion to show that there is any error of law 
on the face of the award or any document 
attached to the award, he cannot succeed 
in establishing that there is errorof law 
on the face of the record resulting in legal 
misconduct. Therefore, on the first point 
raised the appellant should fail. 


g. The second point is also without 
any merits. As we said, the matters 
referred to the Arbitrator for his decision 
were “2s to what amount the appellant 
is entitled in respect of work already 
done by him and what, if any were the 
damages payable to the appellant in res- 
pect of termination of the contract. The 
Arbitrator has given specific findings with 
regard to these matters. As already 
noted, the Arbitrator has found that in 

t of certain packages the appellant 
should be paid at a particular rate and 
in respect of certain other packages he 


shall be paid at a different rate. That ans- 
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wers the first matter in dispute, namely, 
what amount was due to the appellant 
in respect of the work already done by 
him. Regarding the only o her matter in 
dispute, namely, whether the appellant is 
entitled to damages for termination of the 
contract, the Arbitrator has given a speci- 
fic finding that the appellant is not entitled 
to any such damages. However, the 
learned Counsel contends that in the 
statement filed before the Arbitrator a 
specific question as to whether the termi- 
nation of the contract was wrongful or not 
had been raised and this question has 
not been specifically answered by the 
Arbitrator. It is contended that the 
failure of the Arbitrator to answer such a 
question makes the award invalid. We 
are unable to agree. The learned Counsel 
refer.ed to a passage in Halsbury’s Laws of 
England, Third Edition, Volume 2, at 
page 57, wherein it is stated that if the 
Arbitrator fails to decide all matters refer- 
red to him, it would amount to “mis- `’ 
conduct’’. But this does not help the 
learned Counsel in this case, for, as we said 
earlier, the Arbitrator has not failed to 
decide any of the matters referred to him. 
In deciding the dispute as to whether the 
appellant was entitled to damages fo 
termination of the contract, the questio 
whether the termination was wrongfu 
or not might be relevant. But the : 
fact that the Arbitrator has not said any 
thing specifically as to whether the termi 
nation.was wrongful or not, does not mea 
that the Arbitrator has failed to determin 
the matter in dispute. It is need! 
stress that the matter in dispute was no 
whether the termination was wrongful 
or not though it may be a relevant issue, 
but whether the appellant was entitled 
to damages for the alleged wrong 
termination. This matter has been 
fically decided by the Arkitrators and this 
covers the issue of termination being 
wrongful or otherwise. In Santa Sila v. 
Dhirendra Nath!, one of the disputes 
between the parties was whether one of 
the parties was entitled to an account from 
the other party. That dispute had not 
been specifically decided by the Arbitrator. 
But the Eaa was a compendious one 
deciding as to hcw much a particular party 
is entitled. The Supreme Court observed 
at page 1680, column 2, (Paragraph 10): 


ED (1964) 3 S.C.R. 410 : ALR. 1963 S.C. 
I 
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“Before dealing with this point it is 
necessary to emphasise certain basic 
positions. The first of them is that 
a Court should appreach an award with 
a desire to support it, if that is reasona- 
bly possible, rather than to destroy 
it by calling it illegal........ Besides 
it is obvious that unless the reference 
to arbitration specifically so 1equires 
the arbitrator is not bound to deal with 
each claim or matte: separately, but 
can deliver a consolidated award. The 
legal position is clear that unless so spe- 
cifically required an award need not 
formally express the decision of the 
arbitrator on each matter of difference.” 


Therefore, it is clear that even regarding 
- the matters in dispute there need not 
be separate findings unless the matter is 
specifically referred to in the arbitration 
reference. In the present case, of course, 
the dispute as to whcther the appellant 
is entitled to damages for the alleged 
wrongful termination of contract has been 
specifically referred to. But the fect 
remains, the Arbitrator has givena finding 
regarding this dispute, though he has not 
supported his finding with reasons. It is 
not necessary foran Arbitiator to give 
reasons in support of his finding. Under 
these circumstances, the contention of 
the learned Counsel that the arbitration 
award suffers from the defect of failure to 
decide a matter that had been referred to 
arbitration fails. We see no merit in the 
civil miscellaneous appeal, and the 
same is dismissed. Rut, in the circum- 
stances, there will be no order.as to 
costs. 


S.J. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—P.S. Kailasam and N.S. Rama- 
swami, JJ. 


Mrs. Sydney Victor by guardian and 
Power Arent D. Jacob Anandaraj 
and another $) -© Appellants? 


D. 


Janab 8. Kadar Sheriff and others 
l Respondents. 


(A) Motor Vehicles Act (IV of 1939), section 
110-A—Motor Accident—Bus and lorry— 
Collision— Negligence of lorry driver—Injured 
a passenger in the bus—Injured gripping 
wincow-.ross bar—Right thumb outside the 
bar—Severance as a r sult of the collision— 
Compensation—Holding the thumb—If contri- 
butory negligence. - : 

It is true that putting out the handor any 
other part of the body outside a fast- 
moving vehicle would be a negligent act, 
particularly if the vehicle is moving 
in a crowded place. In a busy city 
where there is heavy traffic, it would 
certainly be highly dangerous to put out 
the hand or arm or other part of the body 
so as to be projecting outside the 
moving vehicle. [Para. 11.] 


Even such putting out a part of the body 
outside the moving vehicle may not be an 
act which endangers the safety of the 
person concerned, if the vehicle was not 
moving In a crowded place but it was 
moving only in a broad highway, for in 
such highway, there is no reasonable 
possibility of any other vehicle coming 
very close to the vehicle in which the 


person is t avelling. [Para. 11.] 


Mere gripping of the window cross bar in a 
position in which the right thumb was 
gripping the bar on its outer side would 
not be a negligent act on the part of the 
injured especially when the vehicle was on 
a broad highway and not moving in any 
crowded alae [Para. 11.} 


H ld on facts, by merely gripping the 
window cross-bar, the injured did not 
show a lack of reasonable care for her qwn 
safety. Further the fact that the injured 


—_ 








* A.A.O. Nos, 432 and 438 of 1969 
14th March, 1973. 
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was gripping the window cross-bar had 
nothing to do with the actual collision. 
There woud be no contributory negl- 
gence. [Para. 12.] 


(B) Motor Vehicles Act (IV of 1939), section 

110-A— Motor ident—Bus and lern— 

Gollision-Injured, a passenger in the bus—Right 

hand of injured gripping the window bar— 
hnt ea the 


Severance of t collision—Injured 
employed as teacher — Compensation — 
Quantum. 


The Tribunal found that the severance of 
the right thumb did not incapacitate the 
injured to such an extent that, she cannot 
earn inthe future. Shewas a teacher 
tting Rs. 125 per month as salary and 
Sie eas ales earning Rs. 30 to Rs. 35 
per month by way of private tuition. 
She was not discharged from service due 
to this injury. She was aged 54 years 
on the date of the accident. The com- 
pensation was reduced to Rs. z000 from 
Rs. 8000 (awarded by the Tribunal). 
[Para. 17.] 


(C) Motor Vehicles Act (IV of 1939), section 
110-A— Motor Accident—Bus and 
Collision—Injured girl, a passenger in the bus 
—Injuries in the head—Fracture of frontal 
bone—No permanent disability—Compensation 
— Quantum. 


The injury in the head though involved 
the fracture of the frontal bone, did not 
cause any permanent disability. It was 
stated in evidence that it has left a per- 
manent scar which disfigured the face of 
the girl; she was treated as_in-patent for 
15 days and as out-patient for two weeks; 
that even after such treatment she was 
complaining of head-ache and also had 
been oust often, that her facial beauty 
was affected and she had become ugly 
and that she could nct continue her 
studies. The Tribunal awarded Rs. 25,000. 
It was reduced to Rs, 15,000 as the injury 
had not left any permanent disability. 


[Para. 18.] 


Cases referred to:— 


Davies v. Swan Motor Co., Lid., (1949) 1 
AL E.R. 620; Nance v. British Columbia 
Electri: Railway Co., (1951) 2 All E.R. 
448; Harris v. Toronto Transit Gommis- 
sion, 1968 A.C.J. 264; Rayammal v. 
Associated Transport Co., 1970 A.C.J. 44; 
Yoginder Paul Chowdhry v. Durga Dass Puny, 
1972 A.C. J. 483. 
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Appeals against the order of the, Court 
of the Motor Accidents Claims Tribunal 
(Principal Subordinate Judge, Chingleput) 
dated gth September, 1968 and made in 
M.C.O.P. No. 54 of 1967 and M.O.P. 
No. 53 of 1967 respectively. 


S.A. Rajan, for Appellant. 
A. Devanathan, for Respondents. 
The Order of the Court was made by 


N.S. Ramaswami, 7.—These two Civil Mis- 
cellaneous Appeals arise out of two claim 
petitions in respect of one and the same 
motor accident. On 7th February, 1967 at 
about 5-30 P.M., there was a collision bet- 
ween the bus bearing registration No. 
MDJ. 3705 and the lorry bearing regis- 
tration No. MSW 234 near milestone 43 
in Madras-Bangalore Road. In that 
accident, Mrs. Sydney Victor, a school 
tacher at Madras, and Miss. Chandra, a 
girl aged about 16 years, who were two 
of the passengers travelling in the bus, 
were injured. On behalf of Mrs. Sydney 
Victor, M.O.P. No. 54 of 1967, was filed 
and on behalf of Miss Chandra M.O.P. 
No. 53 of 1967, was filed before the 
Motor Accidents Claims Tribunal, Chin- 
gleput. In the two petitions, the owner 
af the bus was impleaded as the first res- 
pondent, the owner of the lorry was imp- 
leaded as the 2nd respondent and the 
insurance company, which is common ta 
both the vehicles, was impleaded as the 
grd respondent. The Tribunal held that 
the accident was as a result of rash and 
negligent driving of the lorry MSW. 234, 
that the two injured viz., Mrs. Sydney 
Victor and Miss Chandra, were entitled 
to compensation of Rs. 8,000 and Rs. 
25,000 respectively, but that both of them 
were guilty of contributory negligence, 
so much so the quantum of compensa- 
tion so arrived at was reduced by 50 per 
cent. in each case. The result was Mrs. 
Sydney Victor was granted an award for 
only asum of Rs. 4,000 and Miss Chandra 
was given cnly Rs, 12,500. In these two 
appeals the two respective inj ques- 
tion the finding of the Tribunal below 
regarding the alleged contributory negli- 
gence on their part. Therefore the main 
question would be whether the two 
injured or either of them were guilty of 
contributory negligence. 


2. That the driver of the lony MSW. 234, 
drove his vehicle rashly and negligen 


qo 


and brought about the accident is not in 
dispute now. However, in order to 
appreciate ‘the contention regarding the 
question of contributory negligence on the 
part of the two injured, the facts relating 
to the accident have to be stated. The 
bus in question was travelling from 
Vellore towards Sriperambudur in the 
Bangalore-Madras Road. A party of 10 

rsons had boarded this service bus at 

ellore, and the two injured, Mrs. Sydney 
Victor and Miss. Chandra, were two 
members of the abovesaid group of 1o. 
The road runs east to west and the bus 
was proceeding from west towards east. 
The time was then about 5-30 P.m. The 
lorry in question came from the opposite 
direction. A bullock cart was going 
ahead of the lorry. The lorry overtook 
the bullock cart when the bus was approa- 
ching the spot from the opposite direction 
and in that process went to the offside of 
the road. Because of the broadness of 
the road, there was no head-on collision 
between the lorry and the bus in spite of 
the lorry going to the offside of the road. 
The two vehicles were passing eacb other, 
but while so passing, the right side cabin 
port‘on of the lorry hit against the rear 
portion of the right side of the bus. Mrs. 
Sydney Victor, who has given evidence 
as P.W. 1 (hereinafter referred to as 
P.W. 1), was sitting in the last but one 
seat, which seat was facing the rear. She 
was sitting close to the window of the bus. 
Miss. Chandra (she has not given evide- 
nce) was sitting just opposite P.W. 1 (i.e.) 
m the last seat which is facing the front 
and she was also close to the window. 
As it was that part of the bus, viz., 
rear portion of the right side of the bus 
where the two injured were sitting which 
was hit by the lorry, they were injured. 
P.W. 1’s right thumb was completely 
severed. She had not i1eceived any other 
inj Miss. Chandra had reccived 
injuries on her head and there was fracture 
of the frontal bone. 


3. In the claim petitions it has been 
alleged that the drivers of both the vehi- 
-cles were rash and negligent in driving 
their respective vehieles. But there was 
nothing to show that the bus driver drove 
his vehicle either rashly or negligently. 
That is the finding of the Tribunal below 
and that is accepted by all the parties. 
As we said, the further finding of the 
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Tribunal that the lorry driver drove his 
vehicle in a rash and negligent manner in 
that he went to the offside of the road 
when. there was traffic from the opposite 
direction and brought about the accident, 
is also accepted by all the parties. But 
the owner of the lorry and the insurance 
company have successfully contended 
before the Tribunal below that P.W. r 
and the other injured, Miss. Chandra, 
were guilty of contributory negligence. 
Their case is that while P.W. 1 had been 
holding the cross-bat of the window of 
the bus with her right hand, in which 
rocess her 1ight thumb was outside the 
, Miss. Chandra was resting her head 
over the window bar of the bus, so much 
so the bead was projecting outside the 
window and that these acts on the part of 
the respective injured amounted to con- 
tributory negligence on their part. This 
has been accepted by the Tribunal 
below. First ofall, we have to see what 
happened factually. 


From the evidence on record, we are 
satisfied that P.W. 1 had, as a matter of 
fact, been holding the cross-bar of the 
window in the bus with her right hand and 
the right thumb should have been gripp- 
ing the cross-bar on its outer side. We 
are equally satisfied that the cese of the 
owner of the bus and the insurance com- 
pany that the head of Chandra was pro- 
jecting outside the window of the bus at 
the time of the impact is not true and that 
she should have been having her head 
well within the bus end in spite of that, 
she has been injured as a result of the 
impact between the two vehicles. P.W. 1 
(one of the injured) and Jacob Ananda- 
raj (P.W. 3) are the two persons who 
speak about the accident on behalf of the 
claimants. Doraisami (R.W. 1) the driver 
of the bus, and Akbar Hussain (R.W. 2) 
the conductor of the bus, have given evi- 
dence on behalf ofthe respondents. The 
driver ofthe lorry had been prosecuted 
for an offence under section 338, Indian 
Penal Code, and he had admitted guilt 
before the criminal Court and he had been 
fined. But subsequently he died and so 
he was not available when the matter 
came up for trial before the Claims 
Tribunal. 


5. P.W. 3 was one among the group of 
10 which was travelling from Vellore in 
that bus. He is related to P.W. 1 as 
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well as to Miss. Chandra. This witness 
was seated in the long seat running to the 
length of the bus on its left side. So he 
was facing south while the bus was 
moving eastwards. P.W.1, who was sitt- 
ing.in the last but one seat, was facing 
west (while the bus was moving east) as 
that seat is one which faces the rear of 
the bus. Miss.Ch ndra (who has not 
beer examined) was facing east. As we 
said earlier, P.W. 1 and Miss. Chandra 
were sitting close to the last window of the 
bus on its right side. Though P.Ws. 1 
and 3 would sav that P.W. 1 was not hold- 
ing the cross-bars of the window at the 
time of the impact, from the very nature 
of the injury and other circumstances 
of the case, we are satisfied that she 
should have been so holding the bar. 
P.W. 3 is the person who gave the report 
about tre accident as per Exhibit A-3. 
In that report, he has categorically stated 
that P.W. 1 had been holding the cross- 
bars of the window of the bus with her 
right hand. P.W. 1 had ro other injury 
except the severing of the right thumb. 
It appears to us that because P.W. 1 was 
gripping the cross-bar of the window 
with her right hand, (though her left 
hand would be the one nearer to the 
window than the right band), the right 
thumb should have been on the outer side 
of the bar and when the cabin pcrtion 
of the lorry hit against the bus, particular- 
ly at the rear portion of the right side of 

© bus, the right thumb of P.W. 1 which 
was on the outer side of the cross-bar, 
had been completely severed. As a matter 
of fact, P.W. 3 says in chief-examination 
itself that P.W. 1’s.thumb was picked up 
from tbe road. That could have been 
so, only if the rigtt thumb was on the 
outer side of the cross-bar. Otherwise 
there is no chance of the thumb being not 
only completely severed but also falling 
outside the bus. 


6. However, the case of the owner of the 
lorry and the insurance company that 
Miss. Chandra was having ‘her head 
in such a position so that part of it was 
outside the window, is wholly unaccepta- 
ble. The window has aia 
cross-ba's with an interval of 4 inches 
from each other. That means, the cross- 
bays would be covering for one foot from 
the lower edge of the windew. The gap 
between the third (topmost) cross-bar 
and the top of the window is said ta be 12 
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inches. It is contended on behalf of the 
owner of the bus and the insurance com“ 
pany that Miss. Chandra ought to have 
been resting her head over the third cross- 
bar so that her head had been protruding 
out through the one foot interspace bet- 
ween the third cross-bar and the top of 
the window. We are of the opinion that it 
would be wholly impossible for any one 
to put out the head through the above 
interspace while sitting in the seat, con- 
sidering the height of the top of the 
window in relation to the seat. lf one 
has to put his or her head outside through 
the interspace between the third cross-bar 
and the top of the window, we think he 
or she has to stand and while sitting in 
the scat of the bus the head cannot reach 
the position to rest ovei the third cross-bar. 
This apart, there is no acceptable evidence 
to show that Miss. Chand a had been 
resting her head over ths third cross-bar 
and thereby protruding her head outside 
the window. Miss. Chandra has not 
been examined before the Tribunal below 
and the explanation is that even by the 
time when the matter was taken up for 
trial, she was not well due to the head 
injury which she had received. Her 
father has given evidence as P.W. 4. 
But he was rot one of the persons who 
travelled in the bus at the time of the 
accident. He speaks only about the 
nature of the treatment given to his daugh- 
ter and her condition, P.Ws. 1 and 3 
are not in a position to say how exactly 
Miss. Chandra came to be injured on her 
head in the accident. 


4. R.Ws. 1 and 2, the driver and the 
conductor of the bus, have tried to make 
out that Chandra was having her head 
over the cross-bars and the head was 
protruding out. The evidence of R.W. 1. 
the driver, has to be completely eschewed 
regarding this aspect because it is impossi- 
ble for him to have noticed how exactly 
the victim was sitting at the time of the 
accident. As a matte: of fact, he himself 
had conceded in cross-examination that 
he did not see how Miss. Chandra was 
having ber head at the time cf the impact. 
R.W. 2 being the conductor of the bus, 
would Fave naturally been in the rear part 
ofthe bus and there is the possibility of his 
having noticed how the passengers in the 
rear portion of the bus were sitting at 
about the time of the accident. Even so, 
his evidence that Chandra was leaning on 
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the window and her head was protruding 
outside partly and he was dozing, cannot 
be accepted. In cross-examination, this 
witness stated that he cannot say how 
many among the passengers were dozing. 
He also stated that the window has three 
cross-bars with an interval of 4” from 
one another and that tre top of the 
window will be about 12” over the top 
bar. But the witness pretended that re 
cannot give the height of the lower edge 
of the window over the seat level. The 
lawer edge of the window itself should 
be high enough from the seat level so that 
the three cross-bars would be a complete 
protection preventing any head being 
protruded out in the sitting posture. 
Perhaps realising this, the witness was not 
Prepared to give the height cf the lower 
edge af the window from tte seat level. 
It appears to have been suggested to this 
witness that in the sitting posture the 
head cannot be rested over the tap cross- 
bar end there wauld be na occasion for 
the head protruding out. Curicusly, 
the witness has stated that the head can go 
out in between the bars (though the inter- 
space between the bars is only 4.jnches). 
The learned Counsel appearing for the 
contesting respondents wants to construe 
this answer of R.W. 2 as referring ta the 
interspace betwen the top cross-bar and 
the top of the window. But we cannot 
import something which is against the 
answer of the witness. The witness has 
categorically stated that a hezd can go 
out in between the bars, and not in bet- 
ween the top bar and the top level of the 
window. 


8. It appears to us that even if Miss. 
Chandra had been dozing while travelling 
her head should have been resting only 
against the cross-bar of the window and it 
conld never have been over the top cross- 
bar protruding out partly. That R.W. 2 
and R.W. 1 are highly interested witnesses 
is evident from their own answers. It 
is ta be noted that the owner of the bus 
had also been impleaded as a respondent 
in the claim petitions, and the claimants 
made no difference between the owner 
of the bus and the owner of the lorry in 
respect of their claims. Therefore, R.Ws. 
1 end 9, who are the emrloyees of the 
owner of the bus, are prima facie interested 
witnesses. That apart, both of them 
have been made to say that the two vic- 
tims came to be injured entirely due to 
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their negligence. These two witnesse; 
would not even apportion the blame bet- 
ween the injured and the lorry driver. 
They would throw the entire blame on the 
injured. This is obviously becanse of 
the fear that if they did nat say so, the 
first respondent tc the petitions might 
also be made liable for compensation. 


g. It is also significant to note that the 
theorv that Miss. Chandra wes having 
her head over the top c1oss-bar protruding 
the head partly outside tke window, 
is an afterthought, for such a c2se has not 
even been suggested either to P.W. 1 
or to P.W. 3. 


ro. Admittedly broken glasses were 
found inside the bus. There is no clear 
evidence as to how glass pieces were so 
found. P.W. 6, the Sub-Inspector of 
Police who investigated the accident and 
ultimately charged the lorry driver for an 
offence under section 338, Indian Penal 
Code, has not thrown any light on this 
aspect. The Motor Vehicles Inspector 
who inspected tre two vehicles has not 
been examined before the Claims Triba- 
nal. It is suggested through the evidence 
of R.Ws. 1 and 2 that the glass pieces 
found would have been due to tke break- 
age of the glass panes of the bus. But . 
there is no evidence that there were glass 
panes for the windows of the bus. Under 
such circumstances, one wonders whether 
the glass pieces might not be that of the 
rear-view mirror of the lorry which is 
likely ta have been projecting ‘on its 
right side. It is quite possible that this 
rear-view mirror, which is a projection, 
protruded, into the bus when the two 
vehicles collided. Even otherwise, it is 
not impossible that some other protruding 
object of the lorry hit Chandra on her 
head. Anyway from the evidence on 
record it is impossible to hold that Miss. 
Chaadra was having ber head partly 
outside the window. Under such circum- 
stances, the quastion of contributory 
negligence does not arise at all in the case 
of Miss. Chandra. Therefore the ques- 
tion is whether P.W. 1 was guilty of con- 
tributory negligence inasmuch as she was 
holding the cross-bar with the right and 
in such a position that her right thumb 
was gripping the bar on its outer gide, 


11. The Tribunal below seems ta have 
thought that as passengers are not expec- 
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ted to put any part of their body outside 
the window, P.W. 1 was guilty of con- 
tributory negligence in having her right 
thumb outside the window of the bus. 
But we are of the view that on the proved 
facts there is no contributory negligence 
on the part of P.W. 1. It is true that but 
for P.W. 1 holding the cross-bar in such a 
position that her right thumb was gripping 
the bar on its outer side, she might not 
have been injured. But the question is 
whether her having the right thumb in 
that position has been part of the cause 
of the accident. In this case, there was 
undoubtedly impact between the two 
vehicles and such impact would have 
happened even if P.W. 1 had not been 
gripping the cross-bar in the way in which 
she did. Of course, if the thumb was not 
gripping the bar on its outer side, perhaps 
it would not have been cut off in the pro- 
cess of the two vehicles colliding with each 
other. Under such circumstances, we 
have to see whether the injured can be 
said to be negligent before ever consider- 
ing whether she was guilty-of contributory 
negligence, reducing the liability of the 
ongdoer. It is true that putting out 
the hand or any other part of the body 
outside a fast-moving vehicle would be a 
negligent act, particularly if the vehicle is 
oving in acrowded place. In a busy 
ity where there is heavy traffic, it would 
inly be highly dangerous to put out 
the hand cr arm or other part of the body 
a as to be projecting outside the moving 
icle. Even such putting out a part of 
e body outside the moving vehicle may 
ot be an act which endangers the safety 
of the person concerned, if the vehicle was 
at moving in a crowded place but it 
as moving only in a broad highway, for 
in such a highway there is no reasonable 
ssibility of any other vehicle coming 
y close ta the vehicle in which the 
son is travelling. In any event, we 
are not in a position to hold that mere 
ipping of the window cross-ba: in a 
sition in which the right thumb was 
gripping the bar on its outer side would be 
'a negligent act on the part of the injured, 
especially when the vehicle was on a 
broad highway and not moving in any 
crowded place. It cannot be said that 
P.W. 1 the injured, had acted negligently 
or without due care, merely by gripping 
the cross-bar of the window when the 
bus was going in a highroad. 
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12. The learned Counsel for the respon- 
dents referred to some of the decisions 
of the Courts in England in support of his. 
contention that in this case it must be 
held that the injured was guilty of con- 
tributory ‘negligence. The first case is 
Davies v. Swan Motor Go, Ltd.) That 
was a case where an employee of the 
Swansea Corporation was, contrary to 
regulations, riding on the steps attached 
to the offside of a dust lorry belonging to 
the said Corporation. An omnibus which 
was overtaking the above dust lorry came 
into collision with the lorry and then the 
employce who was standing on the steps of 
the dust lorry was hit and he received 
injuries from which he died. It was held 
that though the driver of the omnibus 
was guilty of negligence, the deceased man 
was guilty of contributory negligence 
resulting in apportionment of liability 
under the Law Reform (Contributory 
Negligence) Act of 1945, which is in 
force in England. The Caurt of Appen’ 
held that the deceased, by standing where 
he did on the lorry was in breach of a 
duty which he owed to the driver of the 
ominibus not to render more difficult the 
passing of the lorry by the omnibus, and 
so increase the risk of collision and there- 
fore there was contributory negligence 
on the part of the deceased. It was also 
pointed out in that case that in order te 
constitute contributory negl*gence it was 
sufficient to show that there was a lack 
of reasonable care by the deceased for his 
own safety. This decision would not 
help the respondents in the present case. 
As we pointed out it is not possible to hold 
that by merely gripping the windo 
cross-bar of the bus, the injured sho 
a lack of reasonable care for her ‘own 
safety. Further the fact that P.W. r, th 
injured, was gripping the window cro 
bar had nothing ta do with the actu 
collision between the two vehicles and 
surely it cannct be contended that by so 
gripping the cross-bar, P.W. 1 had made 
it more difficult for the lorry driver to 
pass the bus without the risk of collision 
with it. 
13. Nance v. British Columbia Electric 
Ratlway Co.*, is a case where the deceased 
crossed the road which was slippery due 
to ice and he was run over by a motor 

I, (1949) 1 AU E.R. 620, 

2. (1951) 2-AIER. 448, 


1j 


vehicle. The Court of Appeal, British 
Columbia, took the view that there was 
contributory negligence, and reduced the 
uantum of compensation payable by 
the defendant. On further appeal by 
the widow of the deceased, the Privy 
Council restored the finding of the jury 
in the trial Court holding that there was no 
contributory negligence. This decision 
would certainly not help the respondents, 
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14. Harris v. Toronto Transit Commission!, 
is a decision by the Supreme Court of 
Canada. That was a case where a boy 
sitting in a bus projected his arm outside 
the bus in spite of warning and as the bus 
went close to a roadside pole. the arm 
of the boy bit against the pole and it was 
crushed. That part of the bus where the 
boy was putting out his arm did not 
actually come into contact with the pole 
but only the rear corner of the bus grazed 
the top of the pole which was set in the 
sidewalk near the curb. The Supreme 
Court of Canada held that the driver of 
the bus was negligent in the driving of the 
vehicle inasmuch as he drove it too clese 
to the pole, but the boy was guilty of 
contributory negligence agente as he 
had pvt out his arm and only by that act 
the accident happened. It is significant 
to note that the area of the window 
through which the boy had put out his 
arm did nct come into contact at all 
with the pole. It is only because the 
boy had put out his arm to a considerable 
length outside the bus, it hit against the 
pole and thereby there was injury to the 
arm. It was under those circumstances 
it was held that the boy was guilty of 
contributory negligence. This again 
would not help the respondents in the 
present case, 


15. Rajammal v. Associated Transport Go.? 
is a judgment of this Court rendered by 
Venkataraman, J. There, in a lorry 
which was loaded with iron rods, the 
deceased was sitting over the rads. The 
rods slipped and the deceased alsc slipped 
ard fell down, ultimately resulting in his 
death. Undoubtedly, in that case, the 
deceased had taken a very dangerous 
position and had acted without reason- 
able care for his‘own safety. That can- 
not be equated with the present case of 





r, (1968) A.C.J. 264. 
2, a ies 44, 
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the injured just gripping the window 
cross-bars. 


16. Yogindse: Paul Chowdhry v. Durga Dass 
Punj1 is a decision of the Delhi High 
Court where it was held that the pedes- 
trian who crossed the road all of a sudden 
and was hit a moving vehicle was 
guilty of contributory negugence. If a. 
person crosses the road all of a sudden 
when the vehicle is very close and thereby 
he is hit by the vehicle, the entire blame- 
cannot be thrown cn the driver of the 
vehicle. In fact, in certain circumstances. 
the entire blame may be on the person 
who crossed the road all of a sudden and. 
the accident might occur without any 
rashness or negligence on the rart of the 
driver of the vehicle. Therefore, that 
case decided by the Delhi High Court is. 
of no help at all to the respondents herein, 
We hold, therefore, that P.W. 1 is not 
guilty of contributory negligence. 


17. The further question is, what is the 
amcunt of compensetion payable to the 
respective injured. The Trifunal below- 
has fixed the compensation payable to. 
P.W. 1 at Rs. 8,000 and that for Miss 
Chandra at Rs. 25,000 but reduced it te 
half on the ground of contributory negli- 
gence. Even though we hold that there 
was no contributory negligence on the 
part of the injured, the respordents are 
entitled to support the final finding of 
the Tribunal that P.W. 1 was entitled to- 
only ta Rs. 4,000 and Miss Chandra was 
entitled to only Rs. 12,500 as compensa- 
tion, on other grounds. On a careful 
examination of the evidence on record, 
we are of the view that the assessment by 
the Tribunal below of the total compensa-- 
tion payable to P.W. 1 at Rs. 8,000 and 
that to Miss Chandra at Rs. 25,000 is 
too high and that the same should be 
reduced to Rs. 5,000 and Rs. 15,000 
respectively. It is no doubt true tha 
P.W. 1’s 1ight thumb has been completely 
severed. But the Tiibunal itself Fas 
found that the injvry h2s not incapacitated 
P.W. 1 to such an extent that she canno 
earn in the future. She was a teach 
getting Rs. 125 per month as salary. 
Apart fram that, she had been earning}, 
Rs. 30 to Rs. 35 per month by way off 
private tuition, as per her evidenca I 
is not a case where due to this injury the 
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ployer discharged her from service. 
According ta her own evidence, she her- 
self resigned the job of teacher in the 
Radhakrishna Higher Elementary School, 
|Madras. She has not explained as to 
hy she so resigned. She has admitted 
that even after the accident she is giving 
rivate tuition to students, even though 
he has not stated how much she is 
arning by private tuition after the acci- 
ent. She was aged 54 years on the date 
f the accident. The Tribunal below 
as awarded a total sum of Rs. 7,760 
\(rounded to Rs. 8,000) and considering 
the above facts, we think the total com- 
ensation has to be reduced to Rs. 5,000. 


18. Coming to the compensation pay- 
able to Miss Chandra, no doubt she had 
received a serious injury on her head 
hich involved the fracture cf the frontal 
e. But unfortunately the injury has 
not caused any permanent disability 
hough it is stated that it has left a per- 
manent scar which disfigures the face of 
{the girl, Dr. Ramamurthy (P.W. 5) of 
| he Government Hospital, Kancheepuram, 
as the person who examined Miss 
handra in the first instance and he 
issued the wound certificate Exhibit 
-7. He has not spoken to the injury 
d the nature of the same in his evidence, 
{Only the medical certificate has been 

arked through his evidence. P.W. 4 
ithe father of the girl, said that Miss 
‘Chandra was treated as an in-patient in 
the Kancheepuram Hospital for 15 days 
and then she was having treatment as an 
out-patient for one week at Royapettah 

ospital and further one week at Stanley 

edical College Hospital. He further 
4stated that even after such treatment Miss. 

handra was complaining of head-ache 
d also had been fainting often, It is 
his evidence that her facial beauty 

is affected and she has become ugly and 
t she could not continue her studies. 
ore us it was stated by the learned 
for the appellant that now Miss. 



















Considering the fact that the 
injury has fortunately not caused any 
ent disability, we think the total 
gcompensation fixed at Rs. 25,000 by the 
Tribunal below is too high and that a 


THE MADRAS LAW JOURNAL REPORTS 


(1974 


sum of Rs. 15,000 would be the prope 
compensation payable to her. 1 


1g. Accordingly, the two Civil Mis- 
cellaneous Appeals are partly allowed and 
there will be an award fora sum of 
Rupees Fifteen Thousand in M.O.P. 
No. 53 of 1967 (C.M.A. No. 438 of 1969) 
and that for a sum of Rupees Five Thous- 
and in M.O.P. No. 54 of 1967 (C.M.A. 
No. 433 of 1969), onih amounts are 
payable by the insurance company, the 
grd respondent. There will be na order 
as to costs in either of the appeals. 


V.S. Appeals partly allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Appellate Jurisdiction). 


PRESENT :—P. S. Kailasam and N. S. 
Ramaswami, FF. 


Jayadambal and others 
Ue 


The Estates Abolition Tribunal, 
Thanjavur, now represented by the 
Additional District Judge, East and 
West Thanjavur and others 

.. Respondents. 


(A) Madras Estates (Abolition and Conversion 
into Ryotwart) Act (XXVI of 1948), section 
13, Madras Estates Land Act (I of 1908), 
Section 55—Land within an Estate taken over 
—Grant of patta as pannat Land—Earlier 
procedings for grantof patta under section 55 
of Act (I of 1908)—Determination of character 
of land—No res judicata in proceedings under 
the Abolition Act. 


(B) Cimi Procedure Code (V of 1908), 
section 11—Res judicata. 


.. Appellants* 


In granting patta under section 13 of the 
Estates Abolition Act (XXVI of 1948) 
to the land taken aver by Government on 
the basis that it was pannai land, any 
decision in earlier proceedings for grant 
of patta under section 55 of the Madras 
Estates Land Act (I of 1908) as to the 
character of the land would not consti- 
tute res judicata. [Para. 3.] 





* W.A., No, 68 of 1966 against W. P. No.1gg of 
1961. 1gth April, 1973. 


yj JAYADAMBAL V. ESTATES ABOLITION TRIBUNAL (Ramaswami, J.) 


Cases referred to:— 


Pollapalli V:nkatarama Rao v, Musunnuru 
Venkayya, (1954) 2 M'L.J. 1 (F.B.); 
Rajah Satrucharla Sivaskandamraju v. Dondasi 
Venkandhora, S.A. No. 786 of 1919; 
Appa Rao v. Gurraju, (1920) ILL.R. 43 
Mad. 869 : 39 M.L.J. 476. 


Appeal under clause 15 of the Letters 
Patent against the order of the Honourable 
Mr. Justice Vee:aswami, dated 19th 
August, 195 and made in tke exercise of 
the special original jurisdiction of the 
High Court in Writ Petition No. 133 of 
1961 presented under Article 226 of the 
Constitution of India to issue a writ of 
certiorari calling for the records of the 
Estates Abolition Tribunal, Thanjavur 
in A.S. No. 142 of 1959 on its file and 
qe sh the said order of the Tribunal, 
ted goth March, 1960. 


ER. Gopalaswami Iyengar, for Appellants. 


V. Vedantachari, K. Raman and T. V. B. 
Karthigeyan, for Respondents. 


The Judgment of the Court was delivered 
ov 


N. S. Ramaswami, J.—This writ appeal is 
against the judgment of Veeraswami, J. 
{as he then was) dismissing W.P. No. 
133 of 1961. The writ was for certiorari 
to quash the order passed under section 13 
of Madras Estates (Abolition and Con- 
version into Ryotwari) Act (XXVI of 
1948). The land in dispute is admittedly 
within an estate which had been taken 
over by the Government under the 
Estates Abolition Act. The contesting 
respondent filed a petition under section 
13 of the said Act for a patta for the land 
on the ground that it was pannai land. 
Swaminathan Vanniar, whose legal re- 
presentatives are the appellants before 
us, contested that petition before the 
Assistant Settlement Officer, contending 
that the land was ryoti land, that he was 
a ryot entitled to a patta in respect of 
that land and that the petition under 
section 13 of the said Act for the grant 
of patta on the ground that it was private 
land should not be allowed. The Assis- 
tant Settlement Officer, after enquiry, 
came to the conclusion that the land in 
question was private land and not ryoti 
land and that the contesting respondents 
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were entitled to patta for the same 
Swaminatha Vanniar took the matter in 
appeal to the Estates Abolition Tribunal, 
but there also he did not succeed. There- 
after he filed the writ petition, out of 
which this writ appeal arises, for a writ of 
certtorart to quash the orders of the Tri- 
bunal and the Assistent Settlement Officer. 
Veeraswami, J. (as be then was) held 
that, cn the evidence placed before the 
Assistant Settlement Officer the- only 
conclusion porsible was that the land 
was private land and that the case of 
Swaminatha Vanniar that it was ryoti- 
land and that he was entitled to patta 
could not be countenanced. 


a. In this appeal before us, the main 
contention urged by the appellants is 
that certain proceedings in a summary suit 
under section 55 of the Madras Estates 
Land Act are res judj:ata against the 
respondents and that they cannot be 
allowed ta contend in the present proceed- 
ings that the land is pannai land and not 
ryoti lard., This contention was urged 
before the learned Judge who heard the 
writ petition also, but that contention 
has been rejected. 


3. Swaminatha Vanniar was admitted 
into possession of the land in questioh 
in 1948 as a lessee. It was in 1952 that 
he applied to the Deputy Collector, 
Thanjavur, under section 55 of the 
Madras Estates Land Act for a patta. 
Ultimately patta was granted, and an 
appeal by the opposite party to the 
District Court was not successful. Th 
contention on behalf of the appellan 

before us is that the d:cision of the Depu 

Collector, which had been confirmed b 

the District Court in the proceedin 

under section 55 of the Estates Land Ac 
is res judicata as against the contesti 

respondents ing the question o 
the character of the land. It is contend- 
ed that, when the Deputy Collector 
granted patta to Swaminatha Vanniar, 
the predecessor-in-title of the appellants 
before us, it must be deemed that he had 
decided that Swaminatha Vanniar was a 
ryot and that the land was ryoti land. 
It is further contended that the decision 
of the Deputy Collector, which had been 
confirmed by the District Court, Thanja- 
vur, bas become final and that it is not 
open to the parties to that dispute to 
reagitate the question regarding the 
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‘character of the land. We are, however, 
unable to accept this contention of the 
learned Counsel for the appellants. 
Pollapalli Venkatarama Rao v. Musunnuru 
Venkayyat has held that the decision of 
the Revenue Court as to a claim of 
occupancy right and the question whether 
particular lands are situated in an estate 
or not are not within its exclusive jurisdic- 
tion and that therefore itis not resjudt- 
cata in subsequent civil proceedings. The 
Full Bench r.ferred with approval to a 
Bench decision cf this Court in Sri Rajah 
Satrucharla Stoaskandamraju v, Dondast 
Venkandhora® and another Bench decision 
in Appa Rao v. Gurraju® and concluded 
in the following terms (page 6}: 


“We agree with Spencer, T., that the 
dispute as to occupancy right and the 
question whether the lands are situated 
in an estate or not are not matters 
falling within the exclusive jurisdiction 
of the Revenue Court, and we differ 
with respect from Phillips, J.” 


In the decisions approved by the Full 
Bench the facts were that there were 
proceedings in the Revenue Court regard- 
ing the grant of patta in which incidentally 
the character of the lands was also decided 
by the Court. It was held in those 
Bench decisions that that question was 
not within the exclusive jurisdiction of 
the Revenue Court, that it may inciden- 
tally arise in the proceedings before the 
Revenue Court and that it was open to 
the civil Court to go into that question 
afresh. This view has been approved 
by the Full Bench. In the face of the 
decision of the Full Bench, we fail to 
see bow the learned Counsel for the 
appellants can support tre contention trat 
the decisicn rendered by the Revenue 
Court regarding the character of the 
land has become final and that it is not 
open to the parties to that cause to 
reagitate the question in subsequent 
proceedings, 


4. Further, in the above said revenue 
proceedings the question regarding tle 
character of the land had been specifically 
left open. It appears that the respon- 
dents before us did not put forward before 


I. (1954) 2 M.LJ. 1 (F.B.). 
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the Deputy Collector the contention that . 


the land in question was private land. 
When the matter was before the District 
Court in appeal, they sought to file an 
application for amendment of the plead- 
ings and: take a fresh plea that the land 
was a private land and that therefore 


Swaminatha Vanniar was not entitled to- 


patta. The District Court disallowed the 
prayer for amendment, leaving open the 
question regarding the character of the 


land. That being so, it is not right to- 


contend that the decision of the Revenue 
Court in the proceedings under section 
55 of the Estates Land Act concluded the 
matter regarding the question of the 
character of the land. 


5 Then, coming to the merits of the 
case, the learned Judge who dismissed 
the wiit petition has concluded thus : 


‘* With reference to the evidence before: 


it, and having regard to the treatment 
of the lend throughout ard the short 
term leases and the conduct ofthe- 


defendants and their predecessors-in-- 


title, it considered that the Assistant 
Settlement Officer had arrived at the 
correct conclusion that the land was- 
proved to be pannai in character. 
The jamabandi- accounts of certain 
faslis which were filed before the Assis- 
tant Settlement Officer described the 
land as a private land. This land form- 
ed part of a wider extent of land mea- 
suring about 5 velis which once belong- 
ed to the Junior Prince of Thanjavur. 
He sold the land in 1932 and even- 
tually it came into the hands of the 
defendants by the right of purchase.. 
There were, besides, the jamabandi 
accounts, lease deeds with surrender 
clauses. One of the witnesses examin- 
ed in the proceedings under section 13 
deposed that the land was noted as 
Iruvatam in the Record of the Right 
Register. It is true that this expression 
Iruvaram may not by itself be con- 
clusive as to the characte: of the land. 
But it is one of the factors which may 
legitimately be taken into account 
along with ‘other circumstances. It 
seems to me therefore the Tribunal 
does not appear to me in error when 
it agreed with the Assistant Settlement 
Officer and held that the land was 
proved to be pannai. It follows. that 
this finding will not only dispose of the 


\4 


aq 


writ 

appea 
‘. The second appeal referred to in 
the above passage arose this way. After 
the termination of the proceedings under 
section 55 of the Estates Land Act, 
‘Swaminatha Vanniar, who had been 
dispossessed of the land, filed O.S. No. 
275 of 1954 on the file of the Court of the 
District Munsif of Thanjavur. The suit 
‘was for possession on the ground that 
the land was ryoti land and that he as 
ryot was entitled to possession of the 
same. By the time the suit was taken up 
for trial, the proceedings under section 13 
-of the Abolition Act (XXVI of 1948) had 
come to be concluded by the Assistant 
“Settlement Officer and the Estates Aboli- 
tion Tribunal. As in those proceedings 
it had been held that the respondents 
before us, who were defendants in that 
sult, were entitled to a patta and that 
Swaminatha Vanniar, the plaintiff in 
that suit was not entitled to patta, the 
civil Court dismissed the suit holding 
that the land was not ryoti land but was 
only private land. An appeal to the 
Subordinate Judge by Swaminatha 
Vanniar was not successful. Then S.A. 
No. 1314 of 1960 was filed by Swaminatha 
Vanniar. He died during the pendency 
-of the appeal and his legal representa- 
tives were brought on record. This 
second apptal was also heard by the 
learned Judge along with W.P. No. 133 
of 1961. Along with the writ petition 
the second appeal was also dismissed. 


oo but also the second 


39 


7- The appellants before us bad not 
really placed any evidence before the 
Settlement Authority in support of their 
claim that the land in question was ryoti 
land. The evidence was practically one 
‘way and the Assistant Settlement Officer 
was right in his conclusion that the land 
was private land. The learned Counsel 
for the appellants is not in a position to 
place his hands on any particular piece 
of evidence in support of their case that 
the land was ryoti land. The learned 
Counsel, however, contends that the land 
was originally ryoti and that once the 
land was ryoti it should be presumed to 
continue to be ryoti land. But there is 
nothing on record to show that the land 
‘was at any time ryoti. In any event, 
there is no ground at all to hold that the 
conclusion of the Assistant Settlement 
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Officer confirmed by the Tribunal is 
vitiated on any ground known to law. 
The dismissal of the writ petition cannot 
therefore be seriously questioned. 


8. The writ appeal fails and is dismissed 
with costs. 


V.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—P. S. Kailasam and N. S. 
Ramaswami, 77. 


The Madras State Wakf Board, rep- 
resented by its Secretary, having 
Office at No. 3, Santhome High 
Road, Madras 

App Uant* 


U. 


Khazi Mohideen Sheriff.. Respondent. 


(A) Wakf Act (XXIX of 1954), sections 3(1), 
5 and 6—Suit against Board for 
declaration property is not wakf—Whether 
dedication by Muslim and property wakf— 
Burden of proof on Wakf Board—Survey and 
preparation of list of Wakfs under the Act— 
No enquiry regarding character of property 
—Administrative act—No initial presumption 
in favour of Wakf Board. 
In a suit filed by the plaintiff against the 
Wakf Board for a declaration of his title 
to the suit property and for a permanent 
injunction restraining the Board from 
taking any action pursuant to a notifica- 
tion under the Wakf Act, it is the defen- 
dant Wakf Board which wants to establish 
that the property is endowed by a Muslim 
and that it is a Wakf that should 
shoulder the burden of proof initially. 
[Para. 3.] 
The survey and the publication of 
list of Wakfs made under the Wakf Act 
by the Commissioner and the Wakf 
Board is only an administrative act and 
not a quasi-judicial act. There is no 
S ia under the Act for the Wakf 
Board to make any enqui ae the 
character of the meaner. The m- 
missioner makes only a preliminary gurvey 


* L.P. A. No, 8o of 1968, 





17th Fuly, 1973. 
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rding wakfs and a publication of the 
list of Wakfs is made under section 5. 
Section 6 which refers to filing of civil 
suits makes it clear that the decision of the 
civil Court shall be final. [Para. 3.] 


\ Wakf Act (XXIX of 1954), section 3 
1) —Wakf—Defimtion— Main part of sec- 
tion—Dedication by Muslim for religious, 
] and charitable purposes—Essential— 
Inclusive d finition in other clauses—Require- 
ments under the main part of definttion—To be 
complied uith—Statute—Interpr. tation. 


The main part of the definition in section 
g (1) of the Act makes it clear that the 
dedication should be by a Muslim and 
only then it could be a wakf. The second 

ualification in order to make a dedica- 
tion, a wakf, is that it should be for any 
purpose recognised by the Muslim Law as 
pious, religious or charitable. The items 
mentioned in clauses {f) to (iti) in the 
latter part of the section which gives the 
inclusive definition should come within 
the general clause in the first part of the 
section, which refers to the purpose of 
the dedication as one recognised by the 
Muslim Law as pious, religious and 
charitable. [Para. 4.] 


C) Wakf Act (XXIX of 1954), section 3 (1), 
-C—Scope—Grant by a non-muslim , for 
Kazi service ir mosque—Not a wakf. 


The very introduction of section 66-C 
to the Act by the amendment would go 
ta show that unless, a grant made by a 
non-Muslim comes under any of the 
clauses mentioned in that section, it 
would not be wakf. A dedication made 
by a non-Muslim, even if it is for the pur- 
poses cortemplated under section 3 (1) 
of the Central Act, would not be a wakf. 
Section 66-C says that the Act is bein 

applied to properties given or donat 

by persons not professing Islam far support 
of certain wakfs. But for this section, 
which applies the Act to certain grants 
made by non-Muslims no dedication 
made by a non-Muslim would be part of 


wakf property. fPara. 5.] 


Under section 66-C the grant should be 
for the support of a wakf as described in 
clauses (4) to (c) in that section. A plain 
readipg of section 66-C indicates that 
it does not contemplate a non-Muslim 
creating a wakf himself. He can donate 
property to an already existing wakf and 
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that too if the wakf is one coming under 

any of the three clauses mentioned in ` 
that section, A grant for Kazi service 
in a Mosque is not one of the wakfs 
mentioned in any one of three clauses 
in section 66-C. [Para. 7.} 


Cases referred to :—- 


Mahant Shri Srinicasa Ramanuj Das v. 
Surianarayan Das, (1966) S.C.R. (Supp.) 
436: A.IL.R. 1967 S.C. 256; Syed Anwar 
Batcha Sahib v. Jamia Masjid Mosque, 
(1966) 1 M.L.J. 379. 


Appeal under clause 15 of the Letters 
Patert from the oider of the Honourable 
Mr. Justice Alagiriswemi, dated g2oth 
Aptil, 1967 and made in S.A. No. 788 
of 1963 preferred against the decree of 
the Court of the Subordinate Judge of 
Salem in Appeal Suit No. 91 of 1962 pre- 
ferred against the decree of the Court of 
the District Munsif of Namakkal in 
O.S. No. 594 of 1959. 


M. A. Sathar Sayeed, for Appellant. 
Khazi Mohideen Sheriff, for Respondent. 


The Judgment of the Court was delivered. 
by 


N.S. Ramaswami, 7.—This Letters Patent 
Appeal is against the Judgment of 
Alagiriswamij, J., wha allowed the second 
appeal. The appellant before us is the 
Madras State Wakf Board, who was the 
defendant in the suit. The Board pub- 
lished under section 5 of the Wakf Act, 
Central Act XXIX of 1954, a notifica- 
tion in the Fort St. George Gazette stating 
that the property in dispute is a wakf, 
The plaintiff filed the suit out of which 
this appeal has arisen for a declaration 
of his title to the suit property and fora 
permanent injunction restraining the de- 
fendant from taking any action in pur- 
suance of the publication of the above 
said notification. The ‘question was, 
whether the property was a wakf. Ac- 
cording to the plaintiff, the property had 
been granted by a non-Muslim for the 
suppcrt of Kazi service and his care is 
that it would not be ə wakf as defined in 
the Wakf Act. On the centrary, the case 
of the defendant-app Mant has been that 
the property is a wakf. The learned 
Counsel for the appellant seeks te support 
such a contention on two grounds, nz mely, 
that firstly the grant had been made by a 
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Muslim and secondly even if it is not a 
grant made by a Muslim, it came under 
the definition contained in section 66-C 
of the Wakf Act. Alagiriswami, J., 
who heard the second appeal, came to 
the conclusion that as there had been no 
evidence as to who made the grant, it 
was possible that the grant might have 
been made by a non-Muslim and there- 
fore the property would not come under 
the definition of the word, “‘ wakf” con- 
tained in section 3 (1) of the Act. He 
further came to the conclusion that the 
t was made for Kazi service and that 
i aot one coming under any one of the 
clauses in section 66-C of the Act. The 
view of the learned Judge is that for a 
wakf, as defined in section 3 (1), the 
t ought to have been made by a 
uslim and if the grant is made by a non- 
Muslim it would be wakf only if it comes 
under any one of the clauses of section 
66-C of the Act. ‘ Kazi service’ is not 
one contemplated by section’ 66-C of the 
Act. Therefore, the learned Judge held 
that the property is not wakf and the 
plaintiff is entitled to a decree as prayed 
for. 


a. There can be no serious dispute that 
the property had been granted, whether 
it be by a Muslim or a non-Muslim, 
only for Kazi service. Extracts from the 
inam fair register as well as a copy of the 
inam title deed have been filed. In the 
extracts from the inam fair register, it is 
specifically mentioned that the grant 
was for Kazi service. In the copy of the 
inam title deed, the genuineness of which 
is not in dispute, it is specifically men- 
tioned that the grant was for Kazi service. 
In the very notification made by the 
Board, the grant is described as one of 
Kazi service. The notification is as 
follows : 


“ Kazi service Inam Paramathi pious, 
religious and charitable and mushrut- 
alkhidmat. For rendering Kazi service 
in the Mosque 300.00 8.91’? The 
learned Counsel for the appellant, how- 
ever, contends that in the extracts of 
inam fair register, there is some refer- 
ence that the inam was for Masjid and 
therefore it must be held that the grant 
was to the Mosque. No doubt in 
Exhibit A-2, in one of the columns, 
namely, column 15, it is stated ; 
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“In fasli 1230 Mahajid Inam Ji Mo- 
hammad Amir”. 


As Alagiriswami, J., has rightly pointed 
out, this descr'ption in column 15 
is rather confusing. The entries in 
the other columns in the extracts 
of inam fair register make it quite clear 
that the grant was for Kazi service. It 
has been described as Kazi service inem. 
As stated earlier, even the inam title 
deed, a copy of which is available, des- 
cribes the inam as Kazi service inam. 
It may be that Kazi service is attached 
to a particular Mosque. But that does 
not mean that the grant itself is to the 
Mosque. We have no hesitation in 
Sa the conclusion of Alagiriswami, 
J., that the grant was for Kazi service. 


3. Another question of fect raised is as 
tc whetker the grant hes been made by 
a Muslim or a non-Muslim. Really 
there is na evidence on record either 
‘way. The plaintiff as P.W. 1 stated in 
the witness box that the grant had been 
made by a Hindu Ruler. But that state- 
ment cannot be accepted as evidence 
and that is a statement of only his case 
and nothing more. The puaintiff him- 
self had to concede in cross-examination 
that he did not know who was the grantor 
whether the grantor was a Muslim or a 
non-Muslim. No documentary evidence 
has been placed either by the plaintiff or 
by the defendant in order to find oyt who 
the grantor was. Due to complete lack 
of evidence regarding this aspect, the 
burden of proof becomes important. 
Alagiriswami, J., has held that the defen- 
dant, namely, the Board has to prove 
that the grant was made by a Muslim, 
if it wants to support its case that the 
property is wakf on the ground that it 
has been granted by a Muslim. The 
learned Counsel for the defendant con- 
tends that the Board having made’ an 
enquiry and held thai t} e property is wakf 
in consequence of which a notification to 
that effect was published in the Fort 
St. George Gazette when the plaintiff 
questioned that notification, the initie} 
burden to prove that the property is not 
wakf is on him. The contention is that if 
the plaintiff wants to support his case that 
the property is not wakf on the ground 
that the grant had been made by a non- 
Muslim, the intial burden is on him to 
prove such a case. In this connection, 


256 


the learned Counsel for the defendant invi- 
ted our attention to Mahant Shri Srinivasa 
Ramanuj Das v. Surianarayan Dast. That 
was a case under the Orissa Hindu 
Religious Endowments Act. Under sec- 
tion 64 of that Act if any dispute arises 
as to whether an institution is a math or 
temple or whether a temple is an excepted 
temple or not, such a dispute has to be 
decided by the Commissioner under that 
Act. The said section further provided 
that any person affected by a-decision of 
the Commissioner may within one year, 
institute a suit in a civil Coùrt to modify 
or set.aside such decision and subject 
to the result of such suit, the order of the 
Commissioner shall be final. The learned 
Counsel contends that sections 4 and 5 
of the Wakf Act are on par with section 64 
of the Orissa Hindu Religious Endow- 
ments Act and once the Wakf Board causes 
a notification to be published, it must be 
held that there has been a quasi-judicial 
finding regarding the character of the 
praperty. The learned Counsel contends 
that under such circumstances, the initial 
burden is on the plaintiff, who institutes 
the suit in a civil Court to show that the 
property is not wakf. However, we are 
unable to agree with this contention. 
The decision contemplated under section 
64. of the Orissa Hindu Religious Endow- 
ments Act is certainly a quasi-judicial 
decision. That section contemplates an 
enquiry to.be made by the Commissioner 
and it further says that subject to the 
result of a suit which might be instituted 
in a civil Court, the order of the Com- 
missioner shall be final. But as far as the 

akf Act is concerned, there is no provi- 
sion for the Wakf Board to make any 
enquiry regarding the character of the 
popo y The very heading of Chapter 

of the Act and the caption to section 4 
make it clear that the Commissioner ar 
the Board is not making any enquiry to 
determine the character of the property. 
‘Thé Commissioner makes only a prelimi- 






section 5. Section 6 which refers to 
ing of civil suits makes it clear that the 
decision of the civil Court shall be final. 
It is nowhere stated that any decision 
-of either the Commissioner or the Wakf 


1, (1966) S.A.R, (Sup.) 436 : ALR. 1967 
S.G, 256. 
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Board shall be final subject to the decision 
by a civil Court for the simple reason that 
neither the Commissioner nor the Wakf: 
Board makes any decision, after an enquiry, 
regarding the character of the property.' 
As already noted, only survey is made 
and a list of wakfs is published. This is 
only an administrative act and not 
i-judicial Act. ‘Therefore, it 

e defendant-Board which wants 
establish that the property is wakf should 
shoulder the burden of proof initially. 
there is no evidence on either side, the 
conclusion of the learned Judge that 
it had not been proved that the grant had 
been made by a Muslim has to be accepted 
as correct. Therefore, we have to pra- 
ceed on the footing that the grant might 
have been a non-Muslim and it was for 
Kazi service. 
4. Now, we have to examine, on the 
above finding, whether the property 
would be wakf. Section 3 (1) the 
Wakf Act defines the word, ‘wakf’ as 


follows: 


“ “wakf? means the permanent dedica- 
tion by a person professing Islam of any 
movable or immovable property for any 
purpose recognised by the Muslim law 
as pious, religious or charitable and 
includes— 


(i) a wakf by user; 


(ii) grants (including mashrut-ul-khid- 
mat) for any purpose recognized by the 
Muslim law as pious, religious or 
charitable; and 


(iii) a wakf-alal-aulad to the extent 
to which the property is dedicated for 
any purpose recognised Muslim 
law as pious, religious or itable.”’ 


The question is, whether a grant made by 
a non-Muslim, whatever be the purpose 
for which the grant is made, would come 
under the above definition. We are 
quite.clear that it would not. The mai 
part of the ing section makes itc 
that the dedication should be by a Muslim. 
then it could be wakf. The con 
tention on behalf of the defendant-appel- 
lant is that in the latter part of the section 
which contains the inclusive definition, 
there is no reference to the grant being 
made either by a Muslim or by a non- 
Muslim and therefore the grant made 
for any of the purposes mentioned in 


y 


Y 


A 


~ 
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clauses (7), (ii) or (iii) in the latter part of 
the section does not necessarily be one 
made by a Muslim to make it a wakf. 
We are unable to agree with this conten- 
tion. The inclusive definition contained 
in the latter part of the section cannot 
ga beyond the terms’ of the first part, 
which is the main part of the section. In 
the first part, it is clearly stated that the 
dedication should be by a poon profess- 
ing Islam. That is one of the qualifica- 
tions for making a dedication a wakf. 
The second qualification, in order to make 
a dedication, a wakf, is that it should be 
for any purpose recognised by the Muslim 
law as pious, religious or charitable. 
“This second qualification, is in general 
terms. Then comes the inclusive defini- 
tion. It specifies certain items. But 
there can be no doubt that the items men- 
tioned in clauses (t) to (iii) in the latter 
part of the section which gives the inclu- 
sive definition should come within the 
general clause in the first part of the sec- 
tion which, as already stated, refers to 
the purpose of the dedication as one 
trecognised by the Muslim law as pious, 
religious or charitable. It is not possi- 
ible to dissociate the three clauses in the 
‘inclusive definition in the latter part of 
‘the section from the first part of the sec- 
tion. itself. . 


5. Under the Madras Wakf ` (Supple- 
mentary) Act (XIX of 1961), the term 
‘wakf’ as defined by the Central Act was 
amended. Section 2 of the Madras 
Act is as follows:— 


“The term ‘wakf’ defined in clause (1) 
of section 3 of the Wakf Act, 1954 
(Central Act XXIX of 1954) (herein- 
after referred to as the said Act), shall 
include all property given, or endowed 
by any person professing any ‘religion 
‘cther than Islam for the support’ of— 
(i) mosques, idgahs, §imambaras, 
‘dargahs, khangahs or mdqbaras;- . 


(ii) grave ds of persons professing 
I ‘ i 


' (iii) choultries for, or musafarkhanas 
for, the benefit of persons professing 
Islam; and the term ‘wakf’ defined ‘in 
the clause aforesaid shall include any 
person aforesaid.” 


‘This amendment introduced by the above 
Madras’ Act has since been incorporated 
32 


in the Central Act by -the Central Act 
XXXIV of 1964 by the introduction of 
section 66-C. The said section 66-C is 
as follows:— 


“‘Application of Act to properties 
given or donated by persons not profes- 
sing Islam for support of certain wakfs— 
Notwithstanding anything contained in 
this Act where any movable or immova- 
ble property has been given or donated 


by any person not professing Islam 
for the support of a wakf being— 


(a) a mosque, idgah, imambara, 
dargah, khangah or a madhara; 


(b) a Muslim graveyard; 


(c) a choultry or a musafarkhana, then 
such property shall be deemed to be 
comprised in that wakf and be dealt 
witt in the same manner as the wakf in 
whick it is so comprised.’’ E 


The very introduction of this section, 
namely, section 66-C would go to show 
that unless a grant made by a noi- 
Muslim comes under any one of the 
clauses mentioned in that section, it would 
nat be wakf. In other words, a dedica- 
tion made by a non-Muslim, even if it is 
for the purposes contemplated unde 
section 3 (1) of the Central Act, would 
not be wakf. As already noted, section 
66-C says that the Act is being applied 
to properties given or donated by per 
sons not professing Islam for support o 
certain wakfs. But for this section which 
applies the Act to certain grants mad 
by non-Muslims, no dedication made by a 
non-Muslim would be part of wakf pro- 


perty. 


6. The learned Counsel for the defen- 
dant-appellant relies upon Syed Anwar 
Batcha Sakib v. Jamia Masjid Mosque} 
which is a decision rendered by one obus. 
No doubt the observations contained in 
that judgment support the contention of 
the learned Counsel for the appellant, 
that even if the dedication is made by a 
non-Muslim for Kazi service, it would be 
wakf. But in that case, the definiticn 
of the word, ‘wakf’ as contained in sec- 
tion 3 (1) of the Act had not been con- 
sidered along with section 66-C of the 
Act. That decision has proceeded on the 





1, (1966) ! M.L.J. 379. 
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footing that the definition of the word, 
‘wakf? had been amended so as to 
include all dedications by non-Muslims 
as well. But, as stated, the 
amendment of the definition of the word, 
‘wakf’ was by the Madras Act XIX of 
1961 and that has now been incorporated 
in section 66-C of the Central Act. That 
means all the dedications by’ a non- 
Muslim, even if the purpose of dedica- 
tion is one contemplated under section 
3 (1) of the Act would not be wakf; and a 
dedication by a non-Muslim can be 
wakf only if it comes within the four 
‘corners of section 66-C. Whether the 
present dedication comes under section 
66-C is another question which we would 
consider presently. We want to make 
it clear that m order to treat the pro- 

as wakf, as defined in section 3g (1) 
of the Act, one of the pre-requisites is 
that the grant ought to have been made 
by a person professing Islam. 


y. Now, the question is, whether the 
property can be brought under the provi- 
sions of section 66-C. As already noticed, 
under section 66-C, the grant should be 
for the support of a wakf as described in 
clauses (a) to (c) in that sect‘on. A plain 
meaning of section 66-C indicates that 


‘lit does not contemplate a non-Muslim 


creating a wakf himself. He can donate 
roperty to an already existing wakf and 
that too if the wakf is one coming under 
any of the three clauses mentioned in that 
As we have already said, the 
t'in this case is for Kazi service. 
Kazi service which would be a mushrut- 
i-kh'dmat is not one of the wakis men- 
tioned in any one of the three clauses 
in section 66-C. That is why the learned 
Counsel for the defendant-appellant had 
been trying to establish that the grant 
was to a mosque, Ifreally the grant was 
to a mosque, ere would be no difficul 
in holding that the property 1s ; 
because under section 66-C, a non-Muslim 
can dedicate property for the support 
of a mosque and such dedication shall be 
deemed to be wakf. As we are clear that 
the dedication in this case is not to a 
mosque but only ta Kazi service to ‘be 
done in a mosque, we agree with the 
conglusion of Alagiriswami, J., that this 
does not come under section 66-C either. 


8. The Letters Patent Appeal fails and it 
is dismissed. As the plaintiff-respondent 
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is not represented, there will be nc order 
as to costs. ; 


V.S. E L.P. Appeal dismissed. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Appellate Jurisdiction.) 

PRESENT :—M. M. Ismail and Natarajan, JJ- 
Arumugha Kone  .. Appellant* 
v. 


The Palayamcottai Municipal Coun- 
cil represented by its Commissioner 
and others .. Respondents. 


(A) Tamil Nadu District Municipalities Act (V 
of 1920), sections 6 (2) and 260 (2)—Public 
market—Use of—Levy of fee—Fees for sale of 
goods—Fees for use of shop, stalls in public 
market-— Not a fee being a quid pro quo for 
service rendered—Not a tax—Return or fee 
to owner for use of property—Easements Act 
(V of 1882), section 52—Stall-holder, 
licensee. 


The petitioner, licensees of the stalls ir 
a Public Market, owned by a Muni- 
cipality, challenged the levy of enhanced 
fee proposed by the Municipality for 
the period commencing after the expiry 
of the term of the licence by petition 
fled under Article 226 of the Constitu- 
tion. 


Held: Having regard to the terms and 
conditions under which the petitioners are 
allowed to occupy the respective stalls, 
and the language of section 260 (2) (a) and. 
(b) of the Tamil Nadu District Muni- 
cipalities Act, the petitioners are only 
in the position of licensees as contemplated 
by the Easements Act. The levy falling 
under section 260 (2) of tre Act is neither 
a fee in the limited sense of being a. 
quid for the services rendered by 
the Municipal Council to the stall holder 
or the market as such, nor a tax, but a 
return or fee or consideration for the 
licence, as defined under section 52 of 
the Easements Act or a permission granted 





* W.A. No. 218 of 1972 and W. P. Nos. 
1122, 112g and 1136 to 1142 of 1972. 
j ` , 22nd March, 1973,. 
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by the owner, of a property to a stranger 
to make use of the said property. 


[Paras, 15 and 41.1 


3) Tamil Nadu District Municipalities Act 
of 1920), section 260 (2)—Fees—Used 
in different meanings in  clauses—Section 
260 (2) (b)—Fees for occupation of a stall in 
the public market—No question of quid pro 
quo for services rendered to stall holders 
or to mearket—Fees includes an element 
of return to Mun‘cipality in its investment 
—Quantum of return. 


(C) Statute—Interpretation—‘Fees’”—Word 
occurring in statute—Same meaning or diffe- 
rent meaning—Context. ; 


The expression “‘fees’’ occurring in a 
statute should normally have the same 
meaning ‘throughout ‘the ‘Act. But it 
cannot'be overlooked that the same expres- 
sion may take a different meaning 
and colour in the context in which it has 
been used. Having regard to the context 
in which the expression ‘‘fees’? has been 
used in all the five different clauses 
section 260 (2) of the Act, it is clear that 
the said expression does not mean the 
same thing in all the said five clauses. 


[Para, 12.] 


The ‘fees’ referred to in section 260 (2) (b) 
of the Act means only fees for the occu- 
pation of the particular stall situate in 
the market of which the Municipal 
Council is the owner and therefore there 
can be no question of guid pro quo in 
the sense of the said fees being commen- 


surate with the services rendered by the 


Municipal Council either to the ‘stall- 
holders or to the markets as a whole. 


. [Para..13.] 


It is conceded that the fees contemplated 
by section 260 (2) (a) and (b) of the Act 
can include an element of return to the 
Municipal Council on the investment, 
which it has made in acquiring or con- 
structing the market in question. In 
that event, there is absolutely nothing in 


the Act to put a limit on the said element. 


of return. What should be ‘the proper 
rent payable in respect of the lease of the 
stalls in the market or the fees payable in 
X t ofa licence granted by the Munici- 
pal Council for the use of stalls will have 
ily to, be variable and flexible 


depending upon the demand for such’ 


— provision. 
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place in the particular locality at a 
particular time and therefore there can- 
not be any hard and fast rule as to what 
should be the said return, [Para. 14.] 
7 Tamil Nadu District Municipalities Act 

V of 1920), sections 6 (2), 260, 261 (2)— 
Mumeipalities—Public — market—Shops ‘and 
stalls—Power to lease—Power’ to licence— 
Rights spring from oumersap—Power to 

No express prohibition. 


The employment of the word. ‘use’. in 
the context in which it occurs in section 
260 (2) (a) and (b) of the Act is more 
a a a a 
ouga there is nothing to prevent 
municipality from leasing out the stalls 
or any place in the, market. [Para. 16.] 


Section 261 £ of the Act expressly 
refers to the determination of any lease 
or tenure. This provision read with 
section 260 (2) of the Act will clearly 
indicate that the fess contemplated by 
section 260 (2) will take in the rent in 
the case of lease and the fees in the case 
of the licence. Thus the statute itself 
contemplates the Municipal Council 
leasing out or licensing shops or stalls 
in the public market and realising rents 
or fees with reference thereto. [Para, 19.) 


There is absolutely no express prohibition 
in the statute prohibiting the Municipal 
Council from recovering rents on the 
basis of rent or fees on the basis of licence. 
It may be noticed that section 261 merely 
enables the Municipal Council to pro- 
vide places for usé as public markets and 
the statute does not impose an cbligation 
on the Municipal Council to make ‘such 

' . [Para. 20.] 
The capacity of the Municipal Council 
as a Corporate entity to hold property 
will certainly include its rights to enjoy 
the property by leasing it out ‘and reali- 
sing the rents and by granting license in 
respect thereof and receiving fees there- 
for. This right springs from the very 
right of ownership of the property and 


prohibition for the_ enjoyniént ‘of the 
property in a parcalar manner, the 
Municipal Council can hold ‘the pro- 
perty and enjoy it'in the manner fhost 
advantageous to it. _ [Para. 23.] 


Once it is conceded that the word ‘fee’ 
in section 260,(2) can contain an element. 


i 


269 


of return for the investment, the conten- 
jon that it must be commensurate with 
ii ‘services rendered by the Municipal 
Council either to the stall holders or to 
the market, as_a whole, loses all its 
validity. The right to levy and recover 
auch fees on the basis of quid pro quo 
for the services rendered, 13 different 
from the right to realise rents or fees on 
licence and there being no conflict 
between the two and there bemg no 
statutory provision preventing the Muni- 
cipal Council from realising rents on 
license fee by virtue of its ownership 
of its market, both the rights can be 
exercised simultaneously and therefore 
it cannot be contended that the right 
in this behalf flowing from section 6 (2) 
of the Act is subject to ar controlled 
by the right to levy fee under section 
obo {2} ofthe Act. [Para. 24.] 


Tf the expression ‘fees’ in section 260 
(2) (a) and (b) means rent or fees for 
icense which the Municipal Council 
can collect by virtue of its ownership of 
public market, then it is merely an ampli- 
fication of the right available to Munici- 
pality by implication under section 6 (2) 
of the Act. (Para. 24.] 


Œ) Constitution of India (1950) Article 226 
nd Tamil Nadu District Municipalities Act 
(V of 1920), section 260 ieee market 
—Mumnicipalitiss— Stall-hoiders? —_ licencees— 
Writ—Existence of enforceable right—Essen- 
fial—Proposed leuy of tnhanced fee for period 
subsequent to expiry of itcence—No right to 
thalienge. : 

The existence of an enforceable right is 
a sine qua non for the exercise of juris- 
diction by the High Court under Article 
226 of the Constitution. [ Para. 97.) 


The writ petitions are liable to be dis- 
missed on-the simple ground that by the 
enhancement of the fees in question, no 
right of the petitioners has been affected. 
i n, , ; [Para. 37.] 
The period of license in the case of the 
petitioners who are licensees as defined 
m section 52 of the Easements Act, 
ended on gist March, 1972. Under 
section 62 (c) ofthe’ Easements Act, the 
licence would stand revoked.. The pro- 
D new levy commenced from ist 

pril, 1ġ72.-- Therefore they had no 
right to question the enhancement of 
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the levy. No attempt whatever was made 
by the petitioners to sustain the claim 
as to its competency to maintain its writ 
petition as a rate payer. [Para. 37. 


(E) Constitution of India (1950), Article 226 
and Tamil Nadu District Municipalities Act 
(F of 1920), section 260 (2)—Writ of 
mandamus—Exrr. of right and obligation 
—Stall-holdsers licenced year after year— 
Gontinuance—If a legal right—Right to 
question levy fixed for succesding year. 


The petitioner in order ta obtain a writ 
of mandamus must show the existence of 
a right in him and a corresponding obli- 
gation on the other party. (Para. 38.] 


The fact that a particular stall holder 
was being continued year after year on his 
agreeing to pay the fees demanded by 
the Municipal Council for each year 
separately, will not confer any legal 
right on the petitioners to continue to 
be in occupation of the particular stall 
permanently and it will not enable him 
to question the new rate of fees fixed for 
the succeeding year. _ [Para. 38.] 


Cases referred to : 


V. S. T.  Thanusthasesm Hammepaili 
Madarasa, Melapalayam, Tirunelveli District 
represented hy its Huqdar, V. S. T. Syed 
Thameem v. Melapalayam Municipality, 
represented by its Gommissioner, Melapalayam, 
Tirunelosli District, (1959) 2 M.L.J. ge: 
I.L.R. (1959) Mad. go6 : A.I.R. 1959 
Mad. 506; Frank Warr & Go. Ltd, v. 
London County Gounctl, (1904) I K.B. 713; 
Edwards vw. Barrington, 85 L.T. 650; 
Attorney-General v. Golchester Corporation, 
(1952) 2 A.E.R. 297; R. v. Burdett, 91 
E.R. 996; Attorney-General v. Horer, 
(1913) 2 Gh. 140; Corporation of Madras v. 
S. A. Khan and others, (1947) 2 M.L.J. 
120: LL.R. (1948) Mad. g2o: AIR. 
1947 Mad. 447; M. N. Ciubwala ` and 
another v. Fida Hussain Saheb and others, 
(1964) 2 S.G.J. 448: (1964) 2 M.L:J. 
(S.C.) 83 : EA 2 An. W.R. 
83 : (t964) 6 SGR. 642 : A. 
S.G. 610 ; Fotht Timber Mart, etc. v. The 
Corporation of Calicut- and: another, (1970) 
1§.C.J. 396: (1970) 1$.C.R. 629 : ALR, 
1970 S.G. 264; Attorney-General w. Fulham 
Corforation, (1921) 1 Ch.D. 440; Attorney- 
General w. The Mayor, éte. of the City of 
Leeds, (1929) 2 Ch. 291; : M. Pentiak and 
others v. Muddala Veeramallappa and others, 


——, 
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(1961) 2 S.G.R. 295 : (1963) 1 S.G.J. 
“68 : A.I.R. 1961 S.C. 1107; Gommissioner, 
Municipal Council, Guntur v. Basu Venka- 
teswara Rao and another, (1956) An.W.R. 
616: A.I.R. 1957 A.P. 103; Haralal 
Poddar v. The Municipal Board, Dibrugarh 


and others, A.I.R. 1958 Assam 156; 
V. Parthasarathy v. State of Pondicherry, (1965) 
M.W.N. 328; The Maharaja Kishengarh 


Mills Lid. v. Municipal Board, Kishengarh 
and another, A.I.R. 1960 Raj. 135; H. T. 


Vasudeva Rao v. Vijayawada Munici 
represented by Commissioner, Vijayawada 


Municipality,(1961) 1 An. W.R. 266: A.I.R. 
1961 A.P. 328; Durga Das Bhattacharya 
and others v. Municipal Board, Banares, 
ALR. 1962 All. 277; Corporation of 
Madras v. Spencer & Co. Ltd., UL.R. 52 
Mad. 764 :.57 M.L.J. 71; AIR. 1930 
Mad. 55 ; Abdul Majeed Qureshi vw. Cor- 
poration of Calcutta and others, ALR. 
1967 Cal. 174. y 

W.A. No. 218 of 1972: 

Appeal under clause 15 of the Letters 


Patent against the order of the 
Hon’ble Mr. Justice Ramaprasad 
Rao, dated goth July, 1972 and 


made in the exercise Of the Special 
Original Jurisdiction of the High Court in 
Writ Petition No. 777 of 1972 presented 
under Article 226 of the Constitution of 
India to issue a writ Of mandamus for- 
bearing the respondents therein from 
enforcing or collectmg from the petitioner 
therein the increased fees for the use of 
the stalls, shops, pans and stands situate 
in the Mahatma Gandhi. Market at 
Palayamcottai pursuant to the resolution 
passed. by the first respondent No. 1518 
(1 to 7) dated 14th February, 1972. 
W.P. Nos. 1122, 1123, 1136 to 1142 of 
1972. 

Petitions under Article 226 of the Consti- 
tution of India praying that in the cir- 
cumstances stated therein and in the res- 
pective affidavits filed in support thereof, 
the High Court will be pleased to issue 
writs Of mandamus directing the respon- 
dent-Municipality to forbear from levying 
and collecting stall fees at the enhanced 
rates as per the resolution of the Munici- 
pal Council No. 1284 dated 28th Febru- 
ary, 1972, from the respective petitioners 
for the permanent stalls in the Nethaji 
Market, Vellore. 

M.K. Nambiar for K. Chidambaram, for 
Appellant in W.A. No. 218 of 1972. 
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 epttai Municipality in February, t974, put 
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T.R. Mani, for Petitioner in all Peti- 
tions. nap 
V.K. Thirwenkatachari for, Mohan, for 
Ist Respondent. l 

K. Alagıriswamy, for 2md Respondent. 
S. Mohan and K. Alagiriswamy, for Res- 
pondent in all Petitions. 


T.V.B. Karthikeyan, for 
Pleader, for grd Respondent 
No. 218 of 1972. 


The Judgment of the Court was delivered 


Government 
m W.A. 


Ismail, J.—-Writ Appeal No. 218 of 1972 
has been filed against the Judgment of 
Ramaprasada Rao, J., dated zoth July, 
1972 dismissing W.P. 'No. 777 of 1972, 
filed by the appellant herein. 

Palayamcottai Municipality owns a 
public market known as the Municipal 
Mahatma Gandhi Market and the appel- 
lant herein happened to be a licensee of 
stall Nos. 1 ade in Block No.'g9 of the 
said market. He filed the writ petition 


-(W.P.No. 777 of 1972) praying for the 


issue Of a writ of or any Other 
appropriate writ, order or direction for- 
bearing the respondents therein from 
enforcing or collecting the increased fees 
for the use of the stalls, shops, pans and 
stands situated in the Mahatma Gandhi 
Market at Palayamcottai, pursuant to 
the resolution passed by the first respon- 
dent, namely, the Municipal Council, 


‘No. 1518 (1 to 7) dated 14th February, 


1972. The said market has been esta- 
blished several years ago and is main- 
tained out of the Municipal funds. The 
market consists of a large number of stalls 
and one portion of the market is reserved 
as fresh market. Certain other stalls in 
another portion are reserved as mutton 
stalls. In addition to there bemg a regu- 
lar market, a weekly shandy or fair is also 
held every Thursday. On such shandy 
days, a large number of vendors come 
to the market to sell their goods. The 
first respondent-Municipal Council had 
been ing out the right to collect 
the fees in the market year after year, as 

vided for in section 260 (2) of the 
Tamil Nadu District Municipalities Act, 
1920, hereinafter referred to as. the 
Act. The Commissioner ofthe Palayam- 


ent- 


up a proposal to the first respo 
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Municipal Council to enhance the fees 
fixed for the various stalls. Ata meeting 
of the Council held on 14th February, 
1972, the first respondent-Municipal 
Council adopted a resolution No. 1518 
by which it raised the fees fixed for the 
shops situate inside the market by 75 per 
cent. and for the stalls situate along the 
| ated of the market by 100 per cent. 

imilar enharicements were resolved, upon 
in respect of other fees. The necessary 
notification was published on 16th Febru- 
‘ary, 1972, ir the local dailies, Dhina 
Tbantbi and Dhina Malar. The date 
-of auctioning the right to collect: the fees 
in the market was fixed at roth March, 
1972. The schedule of rates in respect 
of each stall had been mentioned in the 
auction notice, which was circulated. 
The second respondent h-rein was the 
highest bidder in the auction held on 
roth March, 1972, and his bid amount 
was Rs. 1,61,600 and the same was 
accepted by the first respondent-Council 
.by its resolution No. 1590, dated 24th 
March, 1972. The right that was sold 
in auction was the right to collect the fees 
‘in the market for the financial year 
commencing from 1st April, 1972 to 31st 
March, 1973. It is these circum- 
stances the appellant herein filed the 
above writ petition for the reliefs referred 
to above on 5th April,. 1972. In the 
affidavit filed in support of the writ 
petition, in addition to several other 
grounds, one of the grounds raised 
Was that nO notice Or opportunity Was 
given tO persons like the appellant to 
show cause against the enhancement 
of the licence fees. According to the 
apptllant, subsequent to the resolution 
of the Municipal Council referred to 
above, 17 members of the Municipal 
Council, whose strength has 32, submitted 
a requisition for a meeting of the Munici- 
pal Council to reconsider the Resolution 
No. 1518 and although the Chairman 
called for, what was turned. out to be an 
‘informal meeting” on 4th March, 1972 
and all the 17 members who submitted 
the requisition were present at the so 
called “informal meeting’’, the Chairman 
and the other members were not present 
and hence no useful discussion or review of 
Resolution No. 1518 took palce. On the 
othér hand, the first respondent in its 
-counter-affidavit pointed out that the 
stall-holders did not submit any petition 
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requesting to withdraw the enhancement 
as alleged; that an urgent meeting of the 
Council convened for gth March, 1972, 
could -not be conducted for want of 
quorum; that even the members who 
requisitioned the meeting Were not present 
on that day; and that it was not correct 
to state that an informal meeting was held 
on 4th March, 1972. 


2. It is against the background of 
these allegations, the point was raised 
before Ramaprasada Rao, J., that the 
appellant herein was not effectively noti- 
fied about the increase and he other 
stall-holders, as aggrieved parties, were 
not consulted in the matter. The 
learned Judge, after referring to the facts 
as emerged from the affidavit and the 
counter-affidavit, held that in the cir- 
cumstances and in the facts of the case, 
he was satisfied that the appellant herein 
did not raise his little finger against the 
impost; nor was there any effective 
opposition made for the prevention of 
the public auction as proposed in the 
dailies on roth March, 1972. In view 
of this, the learned Judge dismissed the 
writ petition on 20th July, 1972, as 
mentioned already. 


g. Though the only point that was argu- 
ed before Ramaprasada Rao, J., was the 
one relating to the appellant not having 
had effective opportunity to contest the 
enhancement of the fees, before us that 
point was not urged, but the right of the 
first respond:nt-Municipal Council to 
enhance the fees itself was challenged. 
For the purpose of understanding how 
the writ appeal happened to be argued 
before us in this manner, it is necessary 
to refer to certain Other facts. 


4 The Tirunelveli Municipality, which 
is also conducting a public market mown 
as Nethaji Bose Market, enhanced the 
fee payable by the different stall-holders. 
Challenging the said enhancement, W.P. 
Nos. 913, 978 to 988 and 1076 to 1078 of 
1970 were filed. The contention raised 
on behalf of the petitioners in those writ 
petitions was that under section 260 (2) 
ofthe Act, the Municipal Council could 
collect only fees commensurate to the 
services it rendered and there being no 
correlation between the quantum of the 
fees demanded and the expehses incurred 
by the Municipal Council in rendering 
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services to the said public market, the 
enhancement of the fees was illegal and 
unauthorised. The said writ petitions 
were e of by Ramaprasada Rao, J., 
on 25th September, 1970. The learned 
Judge, after an elaborate consideration 
of the question held: 


“Tn conclusion I have to hold that the 
impost in the instant case is not a tax 
but certainly it is not a fee which is 
governed by the doctrine of quid pro 
quo but is a comp exaction sanc- 
tioned by statute and being annexed 

. with the right of ownership of pro- 
perty, the owner ofthe public market 
has the right to vary it by increasing 
or diminishing it after notice and after 
such fixation, recover the same from 
the stall-holder.” 


Against the judgment of Ramaprasada 
Rao, J., the petitioner in W.P. No. g81 
of 1970 preferred W.A.No. 102 of 1971. 

The said writ appeal was dismissed in 
limine at the stage of admission itself 
on 18th March, 1971 by a Bench of this 
Court. The Judgment in the said writ 
appeal is a short one and the same is as 
follows:— 


“On facts, it appears the Municipality 
has arranged to license each market to 
_the highest bidder. According to the 
appellant, this is not open to the Muni- 
cipality. The argument is that the 
expression ‘levy a fee’ p poses that 
the Municipality itself should fix the fee 
and that section 260 (2), in so far as it 
tulates farming out of such fees, 
oes not contemplate that each building 
could be licensed to the highest bidder 
at an auction. We do not think it is 
necessary to decide in this case whether 
the nature of the levy is a fee or a tax or 
some kind of statutory collection, as 
Ramaprasada Rao, J., is inclined to 
think. What matters is the scope of the 
power under section 260 of the 
Madras District Mumicipalities Act. 
Looking at the power provided by that 
provision, we have no doubt that it does 
include the power to license each build- 
ing to the highest bidder. It is no 
_ doubt true that in constructing and 
providing markets the Municipality 
discharges a public duty. Even so, it 
is entitled to a return for the use of the 
market, and fer such use, it is entitled 
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to levy a fee. There is nothing in 
. section 260 (2) that sucha fee it can 
levy Only in respect ofa collection of 
buildings and that too by previous fixa- 
tion, or farming out the buildings 
together, Onceithas the power to 
license the markets for fees to be 
collected in any manner stipulated 
.in the sub-section, it ‘includes also the 
power, in our view, to license a single 
market among others to the highest 
bidder. 


On that view, the appeal is dismissed.” 


It is in view of these earlier proceedings 
alone, before Ramaprasada Rao, J., the 
Other points dealt with by the learned 
Judge on the earlier occasion were not 
argued and the only point with regard to 
the appellant not having been given an 
effective opportunity to represent his 
case against enhancement of the fees was 
put forward. As a matter of fact, even 
that case was put forward only because 
of the reference to a notice Occurring in 
the conclusion of the learned Judge 
extracted above. 


5. Before us, Mr. M.K. Nambiar, 
learned Counsel for the appellant, con- 
tended that since the Bench in W.A. 
No. 102 of 1971 had stated that it was 
not necessary to decide whether the nature 
of the levy was a fee or tax or some kind 
of statutory collection, as Ramaprasada 
Rao, J., was inclined to think, the Bench 
must be deemed to have left that question 
Open, even though it dismissed the writ 
appeal and consequently the appellant 
can canvass the correctness of the con- 
clusion of Ramaprasada Rao, J., in the 
said writ petition before us in this writ 
appeal. No objection was taken On behalf 
of the respondents to the course suggested 
by Mr. Nambiar, and therefore we heard 
arguments On the validity of the enhance- 
ment of the impost resolved upon by the 
Municipal Council. 


6. The writ petitions, namely, W.Ps. 
Nos, 1122, 1193 and 1136 to 1142 Of 
1972, have been filed by the stall-holders 
in the Netaji Market being a public 
market Owned and run by te Vellore 
Municipal Council. They also contend 
that the license fee in respect of the stalls 
has been increased from time fto timeand 
by Resolution No, 1284, dated 28th 
February, 1972, the Municipal Council 
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resolved to enhance the then existing rate 
by 10 per cent. with effect from 1st April, 
1972, and that such enhancement is 
illegal and unauthorised, since it. bears 
no correlation whatever to the expendi- 
ture incurred by the Municipal Council 
in, the supervision and running of the 
market. In support of this contention, 
they have given figures of income and 
expenditure for various years, as culled 
out from the Administration Reports of 
the Municipality. One point ofdistinc- 
tion between the cases in these writ peti- 
tions and the case in the writ appeal is 
that in the cases of the writ petitions, 
the fees in regard to the permanent stalls 
were being collected by the Municipal 
Council directly without the same being 
farmed out, as it has bappened in the case 
covered by the writ appeal. Mr. T.R. 
Mani, learned Counsel, who appears for 
the writ petitioners merely adopted the 
arguments of Mr. M.K. Nambiar, learned 
Counsel for the appellant in the writ 
appeal. 


47. The contention of Mr, Nambiar, is 
that a Bench of this Court to which one 
Of us Was a party, has in W.A. Nos. 22 to 
24 and 190 and, 19r of 1968 beld that in 
the Act, fees and tax have been dealt with 
separately and therefore there is no scope 
for contending that the word, ‘‘fees” 
Occurring in section 260 (2) of the Act 
means, “‘tax’”’; once section 260 (2) of the 
Act uses the word, ‘“‘fees”, that refers 
to, the levy imposed by the Municipality 
to recoup the expenses incurred for the 
services it renders to the market in ques- 
tion and therefore the test of guid pro 
quo must be satisfied by the quantum of 
levy imposed. by the Municipality; that 
in this case admittedly the Municipality 
did not seek ` to defend the levy of the 
enhanced fees on the basis of the expendi- 
ture incurred by it in rendering services 
to the market having gone up and there- 
fore it did not contend that for the enhan- 
oed levy-there is quid pro quo;. that 
consequently the enhancement cf the fees 
resolved upon by the . Municipality is 
illegal and unauthorised; that the Muni- 
cipality, being a statutory corporation, 
can exercise Only.suich powers and func- 
tions as have been expressly conferred on 
it bye statute and the only power with 
reference to:the public market that has 
béen conferred on'a Municipality being a 
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power to levy fees, iticannot seek to levy: 
anything else; and that: the concept of 
‘compulsory exaction sanctioned była 
statute” adumbrated by Ramaprasada 
Rao, J., ag. distinguished from tax or: 
fees, is something not contemplated by 
tbe statute itself and therefore {the 
enhancement of fees in the particular 
case canndt be supported or sustained. 
On-any such ground. 


8. As against this, Mr. V.K. Thiruven- 
katachari, learned Counsel appearing for 
the respondents, contended at neither 
the appellant in the writ appeal nor 
the petitioners in the writ petitions can 
seek any remedy under Article 226 of the 
Constitution of India, since no right of 
theirs can be said to have been affected 
by the impugned resolutions of the Muni- 
cipal Councils, for admittedly they were 
entitled to use the stalls in the market. 
only upto 31st March,.1972; and not’ 


having any , right to continue to use the. 


stalls after’ 31st March, 1972, they. 


cannot complain against the enhance- ` 


ment of the fees for the period from ist 
April, 1972 onwards. His second con-' 
tention is that the fee contemplated by 


section 260 (2) of the Act is not a fee in’ 


the sense Of being charges for certam 
special or specificd services rendered by 
the Municipal Council to the stall-holders, 
but it is in the nature of a fee for the 
license granted by the Municipal Council 
to various stall-holders enabling them to 
make use of'the property of the Municipal 
Council and: therefore the claim for 
cnhanced fees is derivable from the owner- 
ship: of the market by the Municipality 
and with reference to such fees, the statute 
itself does not impose any restriction 
whatsoever. The payment of fees is 
rot compulsory exaction since a persOn 
like the appellant and the petitioners 
in these cases has always the option to. 
pay the fees demanded by the Munici- 
aa and ‘make use of the stall or not,to 
use the stall, if he is not inclined to pay the 
said fees,: whatever the reasons may be; 
and ‘certainly it is nOt open to such a 
person to contend that he will squat on 
the property, but at the same time will 
pay what he considers to be a reasonable: 
fee, and not what the owner demands of 
him. His further contention is that the 
fees in these cases should not be confused 
with a license fee, namely, a fee levied for 
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the grant of a license with the object of 
regulating and supervising the carrying on 
ofa trade, Occupation or activity and 
the fee in this context is really a fee 
or consideration for a license in the sense 
the expression license has been defined 
in section 52 of the Easements Act, 1882. 


9. Before we deal with these contentions, 
it is necessary to refer to the relevant 
statutory provisions Section 259 of the 
Act provides that all markets which 
are acquired, constructed, repaired or 
maintained out of the Municipal funds 
shall be deemed to be public markets; and 
such markets shall be open to all persons 
of whatever caste or creed. Sub-section 
(1) Of section 260 states that the Council 
may provide places for use as public 
markets. Sub-section (2) of section 260 
is as follows:— 


*“The Council may in any public market 
levy any One Or more of the following fees 
=tsuch rates and may place the collection 
of such fees under the mangement 
of such persons as may appear to it 
proper or may farm out such fees for 
any period not exceeding three years 
at a time and on such terms and subject 
to such conditions as it my deem fit:— 


(a) fees for the use of, or for the right to 
expose goods for sale in, such markets ; 


(b) fees for the use of shops, stalls, pens 
or stands in such markets; 


(d) fees on animals brought for sale into 
or sold in, such markets; and 


(e) license fees on brokers, commission 
agents, weighmen and measurers prac- 
tising their calling in such markets.” 


Sub-section (3) enables the Municipal 
Council, with the sanction of the State 
Government, to close any public market 
or part thereof. Section 261 is important 
and it is as follows:— 


“261. (1) No person shall, without the 
permission of the executive autbority 
or if the fees have been farmed out, of 
the farmer, sell or expose for sale any 
animal or article within any public 
market, 


{2) The executive autbority may expel 
rom any public market any person who 
or whose servant has been convicted of 
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disobeying any by-laws at the time im 
force in such market and may prevent. 
such person from further carrymg on 
by himself or his servants or agents, any 
trade or business in such market, or 
Occupying any shop, stall or other place 
therein and may determine any lease 
or tenure which such person may possess- 
in any such shop, stall or place.” 


Section 262, deals with private market 
and sub-section (1) thereof provides that 
no person shall open a new private market 
or cOntinue to keep Open a private market 
unless he obtains from the Council a 
license to do so. Supb-section (2) deals 
with the time within which an application 
for the grant of such license by the owner 
of the place to be used as a private market 
should be made. Sub-section (3) is 
ymportant and the same is as follows:— 


“262. (3) The Council shall, as 

regards private markets already lawfully 

established and may, at its discretion 

as regards new private markets, grant 

. the licence applied for subject to such 

regulations as to supervision and inspec- 
uon and to such conditions as to sanita- 

‘tion, drainage, water-supply, width of 
paths and ways, weights and measures 

to be used, and rents and fees to be 

charged in such market as the Council 

may think proper; or the Council may 

refuse tO grant any such licence for 
any new private market. The Council 
may however, at any time, for breach 
of the conditions thereof, suspend or 
cancel any license which has been grant- 
ed under this section. The Ccuncil' 
may also modify the conditions of license 
to take effect from a specified date.” 


Sub-section (4) deals witb the notice to be- 
given of the grant, refusal, suspension, 
cancellation or modification of the license 
under that section. Sub-section (5) 
expressly provides that every license 
granted under that section shall expire 
at the end of the year. Section 262-A. 
states that wren a license granted under 
section 262 permits the levy of any fees of 
the nature specified in sub-section (2) of 
section 260 a fee not exceeding fifteen per 
centum of the gross income of the owner 
from the market in the preceding year 
shall be charged by the Municipal 
Council for such license. 


2.66 
10. - We would like to point out that the 
expression, ‘‘fees’? as used in different 
clauses of sub-section (2) of section 260, 
having regard to the context in which it 
has been used, cannot mean the. same 
thing. Clause (a) of sub-section (2) of 
section 260 refers to the fees far the use 
of, or for the right to expose goods for sele 
in, such markets Clause (5) uses the 
expression ‘‘fees’’ for the use of shops, 
stalls, peas or stands in such merkets. 
It will be seen that the expression, “‘fees”’ 
in these two clauses has been used in the 
same sense. While cleuse (a) deals with 
the use of marksts as such, clause (b) deals 
with the use of shops, stalls, pens or 
stands in the markets. With r2ference to 
clauses (a) and (b), the common feature 
is that the fee is for the use of the place. 
Under clause (c), the fee is levied on 
vehicles or pack-animals carrying, r on 

ns bringing, goods for sale in such 
markets, whether they are sold or not. 
The fees on vehicles or animals will have 
necessarily to be paid by the person in 
charge of the same. Therefore, the 
expression, “‘fees’? in this clause is not 
referable to the use of the place as such, 
as distinct from the fees provided for in 
clauses (a) and (b). From this point of view, 
the fees provided for in clauses (a) and (b) 
are analogous to stallage, while the fees 
provided in clause (c) are analogous to toll. 
Clause (d) refers to fees on animals 
brought fur sale iato, or sold io, such 
markets. Here again, what attracts the 
fees is the bringing of animals for sale into 
the market or the actual sale of animals 
in the market, even though the same might 
not have been brought for sale. From 
this point of view, the concept of fees in 
this clause will differ from those iu 
clauses (a) and (4) on the one hand and 
clause (¢) on the oter. Clause (e) deals 
with license fees on brokers, commission 
agents, weighmen and measurers practis- 
ing their calling in such markets. Only in 
this case there is the provision for the levy 
of license fees on the persons concerned 
in respect of the practice of their callings 
by the persons concerned, with a view 
to avoid any malpractice. It is significant 
to note that except in clause (e), even the 
word, “licence” does not Occur in the 
other clauses. 


zx. Thus, an analysis cf sub-section (2) 
of section 260 of the Act will clearly 
indicate that the expression “fees” has 
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not been used in the same sense in all 
the clauses of the said sub-section. 


1a. Mr. M.K. Nambia: contended that 
the expression ‘“‘fees’? Occurring in, al 
statute should bave the same meanin 
throughout the Act. Certainly as a genera 
proposition of law, no objection can be 
taken to the same. - But at the same time, 
it could not be overlooked that the same 
expression may take different meanings 
and colour in the context in which it 
has been used. Having regard to the 
context in which the expression ‘‘fees”’ 
been used in all the five different clauses, 
of sub-section (2) of section 260 of the 
Act, it is clear that the said expression 
does not mean the same thing in all the 
said five clauses. 


1g. It is in view of this alone, Rama- 
chandra Iyer, J., as he then was, in 
V.S.T. Thanusthaseem Hammepalli_ Madarasa, 
Melapalayam, Tirunelveli Distirct, repre- 
sented by its Huqdar, V.S. T. Syed Thamsem v. 
Melapalayam Municipality, represenied by its 
Commissioner, Melapalayam, Tirunelveli 
District?, stated that, 


‘the levy of a fee on vehicles which 
bring the goods for sale in the mərket 
and on brokers, commission agents 
and wieghmen cannot in any sense be 
said to be a fee in respect of the occu- 
pation of the property” 


and we are in entire agreement with that 
statement. Admittedly, the present cases 
fall under clause (+) of sub-section (2) 
of section 260, From what we have 
indicated above, it is clear that the fees 
referred to in the said clause mean only 
the fees for the occupation of the particula 
stall situated in the market of whi 
admittedly the Municipal Council 
the owner and therefore there caa be n 
T of quid pro quo in the sense 0 
the said fees being commensurate wit 
the cost of service: rendered by the Muni 
cipal Council either to the appellan 
and the petitioners or to the markets 

a whole. 


. 14. Mr. Nambiar, contended tbat the 


payment of fees for licence as defined in 
section 52 of the Easements Act, 1882, 
is a contractual obligation, while the 
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payment of fees under sub-section (2) of 
section 260 of the Act is a statutory obli- 
gation and onze the Municipality has 
chosen to exercise its rights under section 
260 (2) of the Act, it can collect onl 
such fees as would be’commensurate wit 
the services rendered by it.and it cannot 
seek to collect either rent on the basis 
of a lease or fees on the basis-of a licence 
as defined in -section 52 of the Ease- 
ments Act, 1882. Though at one stage, 
Mr. Nambiar contended that the Munici- 
pal Council can collect only fees under 
section 260 (2) of the Act and it cannot 
collect any rent for the market of which 
‘it is the owner, he, however, conceded 
before. us, as it was conceded before 
Ramaprasada Rao, J., himselfin the batch 
of writ petitions already referred to that 
the fees contemplated by clauses (a) and 
(b) of sub-section (2) ofsection 260 ofthe 
Act can include an element of return to 
the Municipal Council on the investment 
which it has made in acquiring or construct- 
ing the market in question. Once this 
has been conceded, we are clearly of the 
inion that there is absolutely nothing 
m the statute to put limit an the said ele- 
ment of return. What should be the 
roper rent payable in respect of ths lease 
of the stalls in the market or the fees 
ayable in respect of a licence granted by 
the Municipal Council for the use of the 
Is will have necessarily to he variable 
flexible depending upon the demand 
for such place in the particular locality at a 
articular time and therefore there can- 
ot be any hard and fast rule as to what 
uld be the said return. As a matter of 
fact, the counter-affidavit points out that 
very recently the Palayamcottai Municipa- 
lity constructed 20 stalls inside the Muni- 
cipal Mahatma Gandhi Market and auc- 
tioned on 24th January, 1972 the right to 
enjoy the same upto 31st March, 1974. 
The highest bid ranged from Rs. 5 to Rs. 9 
per day, thatis, Rs. 150 to Rs. 270 per men- 
sem in repect of stalls whose plinth 
areas are 10° X 8’ and 12'X4'. It was 
this which prompted the Municipal 
Council to enhance the rates for the existing 
permanent stalls which are much bigger in 
size than the new stalls, that is, nearly 
double the size of the new stalls. From 
the very nature of the case, it should be a 
subject-matter of bargain between the 
owner of the property and the person who is 
permitted to occupy and no person will be 
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willing to occupy a stall unless he thinks 
that it is worthwhile for him to do so. As a 
matter of fact, the appellant in the affi- 
davit filed in support of his writ. petition 
has stated that far similar shops situate on 
the other side of the road opposite to 
Mahatma Gandhi Market, the rent char- 
ged by private owners are roughly equal 
ta or less than the fees fixed by the Munici- 
pal Council in the year 1971-1972. That 


‘means, the appellant has an opportunity 


of carrying on his business in a place where 
he will be liable tc pay less than what the 
Municipality has demanded in the present 
case. Notwithstanding this, if the appel- 
lant chooses to continue his business in the 
stall in the public market. belonging to 
the Municipality, it cannot be on any 
other ground except that it is profitable 
and worthwhile for him to carry on the 
business in the stall in the public market 
in question. The position may be 
different, if there is statutory compulsion 
that a particular type of busmess should 
be carried on only in a public market, in 
which case the enhancement of the fees 
or the rents beyond a certain limit may be 
said to be unreasonable cr oppressive. 
But, here, if the appellant and the peti- 
tioners want to carry on their particular 
business outside the markets in question, 
there is nothing in law prohibiting them 
from doing so and if they continue to 
carry on their businesses in the markets 
in question, it is solely because they find 
it profitable to do so and therefore it is not 
open ta them to contend that they will 
continue to accupy or make use of the 
Municipal Council’s markets on their own 
terms and not on the terms offered by 
the owner. So long as there is no statute 
controlling or regulating the letting of and 
the rents recoverable from, a property, 
the owner of the property has the liberty 
to put his property to the best use possible 
and obtain the best return. Taking into 
account that any benefit or advantage the 
Municipa] Council derives in suck process 
ultimately goes to the public; the build- 
ings belonging to such Municipal Gouncils 
have been placed out of the operation of 
the Madras Buildings (Lease and Rent 
Control) Act. 


15. What we have stated above with 
reference to rents actually applies to 
feer for licence or permission erantéd b 
the Municipality to the -various stall- 
holders. Iv this:case there can be no 
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dispute that the appellant and the peti- 
tioners are only in the position of liceusees 
as contemplated by the Easements Act. 
The appellant in paragraph 7 of the 
affidavit filed in support of the writ peti- 
tion admitted, 


“Each stall-holder enjoys the position 
of a licensee in respect of his stall. The 
market shall be kept open between 5 A.M. 
and 10 p.m. every day. During these 
hours the licensees are permitted to 
keep thzir stalls open and carry on their 
business’’. 


The petitioners in the writ petitions have 
also stated in the affidavits: i 


“The stall-holders, whether they are 
considered as lessees or licensees of the 
Municipality, their relationship is 

- governed by the provisions of the Act, 
and it is not open to the Municipality 

‘in violation of the statute znd unilater- 
ally to change the conditions of the 
lease or license.” 


Therefore, even they do not cleim any 
status other than that of lessee or licensec. 
Even apait from such an admission, 
having regard to the terms and cond*tions 
under which the appellant and the peti- 
tioners are allowed to occupy the respec- 
tive stalls, there can be no doubt what- 
eve: that they are only in the position 
of licensees. Bye-law No. 30 relating to 
the Palayamcottai Municipality requires 
every person. using the market to execute 
an undertaking in favour of the farmer 
of the fees, and if the fees had not been 
farmed out, in favour of the Commissioner 
of the Municipality to the effect that he 
would conduct himself in accordance with 
the bye-laws, regulations and conditions 
then in force or any other rules, regula- 
tions, conditions or bye-laws that may be 
promulgated from time to time and with- 
out executing such a document, he will 
have no right to use the market. Bye-Jaw 
24 (b) provided that any person who 
is in occupation of a stall and who locks 
itup will have to pay three months’ fees 
therefor in advance to the farmer aud 
enter into an a ent with him 
and if he fails to do so, the farmer will 
have a right to evict the said person 
without any prior notice. We have 
already referred to the fact that the market 
can be kept open only between 5 a.m. and 
10 P.M. andit is during those hours only 
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the stall-holders can carry on their 
business. With regard to the Vellore 
Municipality, involved in the writ peti- 
tions, special bye-law (1) provided that 
the market shall be kept open from 5 a.m 
to 10P.M. and during other hours, nobody 
also will be permitted within the market 
and the market will be closed and none 
without the permission of the Commis- 
sioner or anybody authorised by him 
can enter the same. Bye-law 12 (i) 
states that as the Nethaji Market was to 
be reconstructed, the stall-holders should 
vacate their stalls and hand over the same 
to the Municipal authorities whenever 
they are required todo so. Bye-law 
12 (ii) states that for the purpose of 
effecting repairs or improvements or if 
the premises are to be made use of for 
offices the shall-holders may be required 
to vacate the stalls at any time and if so 
tequired, they are under an obligation 
to do so on the refund of the proportionate 
fees. These provisions coupled with the 
language of section 260 (2) (a) and (6) 
of the Act make it indisputably clear that 
the stall-holders are in the position of only 
licensees. 


16. As a matter of fact, the questiom 
whether the stall-holders are tenants or 
licensees with reference to the provisions 
of the Act came to be considered 

tlie High Court of Andhra Pradesh 
in Veeram Subba Rao v. Commissioner, The 
Eluru Municipal Council’, and it held: 


“A person who occupies a site or stall 
in a public market is liable for the pay- 
ment ofa market toll or fee and is merely 
a licensee who is allowed to occupy a 
small portion of the market for the 
sale of his goods. He has no interest 
in the land or building he is allowed to 
occupy and there is no transfer of any 
such interest by way of lease in his 
favour. The dues or fees are payable 
by réason of the provision of space ina 
public market wherein the occupant is 
allowed to trade and by reason of 
sections 259 and 260 of Madras-Act V 
of 1920 which enable such markets 
to be brought -into existence and 
the Municipal Council to charge fees 
for the ‘use of the stalls or 
shops therein. These provisions do 
not contemplate the transfer of any 
I, ` (1955) An.W.R. (Sh. Notes) 197. 
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_ right to or interest in property in favour 
of the trader who is allowed to trade in 
the market on payment of a fee. The 

‘ payments made by the traders weré 
‘fees’ for the use of shops within the 
meaning ‘of section 260 (2) of Madras 
Act (V of 1920) and the traders were 
‘licensees’ within the meaning of 
sections 52 to 54 of the Easements 
Act. The license is granted for -a 
consideration in the shape of fee pay- 
able by the licensee at the rate fixed by 
the Municipal Council under section 
260 (2) (b) of Madras Act (V of 1920). 
The license fee may be increased from 
time to time if the Municipal Council 
thinks it reasonable; for section’ 13 
of the Madras General Clauses Act 

: SATE it (presumably a mis- 

e for the words ‘that where’) an 
Act confers a power, the power may 
be exercised from time to time as 
occasion requires’. 


‘In fact, the employment of the word, 
“use”? in the context in which it occurs in 
lauses (a) and (b) of section 260 (2) 
f the Act, is more appropriate to a licence 
{than a lease,.though there is n. thing to 
revent the Municipality from leasing 
fout the stalls or any place in the market. 
In this context, discussion of the 
‘Court of Appeal in Frank Warr & Co., 
Ltd. v. London County Council, is instruc- 
tive. In that case the agreement bet- 
-ween persons who were the lessees of the 
‘Globe Theatre in the Strand for a term 
of twenty-one years, described in the 
-agreement as the landlords, and the 
plaintiffs, therein described as the tenants, 
«contained the following provisions: 


“The landlords hereby grant and let, 
‘and tke tenants hereby take for tbe 
term of the landlcrds’ lease commen- 
-cing the first day of September, 1900 
~ the free and exclusive right «to sell 
refreshments at the Gloke eatre, 
Newcastle Street, Strand, London, with 
the necessary use of the refreshment 
-rooms and bars and cloak rooms and 
wine cellars of the said theatre, together 
with the free right during the usual 
-hours, of the tenants, their servants and 
agents,-of free access to and from all 
-parts of the house, including the front 
of the theatre, and premises ‘as may ‘be 
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necessary and is usual and proper 
according to the custom of the theatres, 
for the pu pose of exercising the rights 
granted by this ent, and also 
the free and exclusive right during the 
aforesaid term of supplying to the 
visitors and other people attending the 
theatre wines, spirits, liquors, cigars, 
cigarattes, flowers, scent, and refresh- 
ments of all kinds, programmes, books 
af words, books of music, opera glasses 
and all other articles, and of providing 
cloak rooms and other accommodation, 
and also the sole and exclusive pri- 
vilege during the aforesaid term of 
advertising and letting spaces for 
advertisements, which shall be con- 
fined to the refreshment and cloak 
rooms and on all programmes used’ and 
offered for sale at the said theatre”. ' 


The agreement called the considera- 
tion payable by the plaintiffs to the land- 
lords as ‘rental’. The key of the cellars 
at the theatre had been given by the 
lessees to the plaintiffs, who had kept the 
cellars locked, and used them for the 
purpose of staring the wines and spirits 
which were to be sold in the theatre. 
Advertisements had been affixed by 
nails to the walls in the parts of the 
theatre in which by the agreement such 
advertisements might be exhibited. The 
London County Council, the defendant 
in the action, having power to purchase 
the Globe Theatre compulsorily unde" 
the London County Council (Improve- 
ments) Act, 1899, which incorporated 
the Lands Clauses Consolidation Acts, 
gave notice of their intention so to do in 
February, 1902, whereupon the plaintiffs 
claimed compensation in respect of their 
interest under the above agreement. The 
uestion for consideration was, whether 
the plaintiffs whe were described as ten- 
ants had any interest in the theatre at 
all so as to be entitled to claim a share 
in the compensation or whether they were 
merely licensees. The Court of Appeal 
agreeing with Wright, J., held that the 
agreement was only a license and not a 
lease and therefore the plaintiffs had no 
interest in ‘the land entitling them to 
claim ‘a share. in the .compensation. 
Collins, M. R., stated: r oS 
“Though the word ‘let’ is used, the 
subject-matter of the letting is so 
defined, it seems to me, as most care- 
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fully to exclude the idea that any interest 
in land is.to be given. Instead of 
letting the refreshment roams or the 
cellars, the agreement provides merely 
for the use of them by the plaintiffs so 
far as is necessary for its purposes. 
Even if some of the provisions of the 
agreement, which have more 
particularly relied on by the plaintiffs’ 
counsel such as thos: which give the 
right to advertise, and let spaces for 
advertisements and. to use cellars, taken 
alone, might seem to involve an exclu- 
sive use of parts of the premises, and 
prima facis to point to a demise of those 

. parts, they must, I think, be read in 
connection with the context, and, 
taking the agreement as a whole, in my 

opinion the effect of this is merely to 
provide for the exercise of privileges by 
the plaintiffs by way of licence, and no 
to create an interest in land.” 


Romer, L.J., poited out: 


“Reliance was placed by the plaintiffs’ 
. Counse] upon the words ‘necessary use 
of the refreshment rooms and bars and 
cloak rooms and wine cellars’. I do 
not think that it would really make 
much difference, evenif the words used 
had been, ‘exclusive use’; for in 
Edwardes v. Barrington, the words 
were ‘exclusive right to the use of’. 
I think ‘necessary use’ only means use 
so far as is necessary ta enable the 
plaintiffs to. supply refreshments in 
the theatre, at the proper times when 
it is being used.as a theatre and cer- 
tainly does not involve an absolute 
parting with the possession of those 
-parts of the theatre by the lessees to 
the plaintiffs. Again, the fact that 
the lessees appear to:.have entrusted 
the key of the cellars to the plaintiffs for 
the purpose of preventing strangers from 
getting in makes to my mind no diffe- 
rence’’. 
In our opinion, this decision also supports 
our -conclusion that having regard to the 
language of section ‘260 (2) of the Act 
and the bye-laws to ‘which we have’ drawn 
attention, theposition of the appellant 
and the ‘petitioners was ‘only that of a 
licensee and what they were*called upon 
to pay by the Municipal Councils were 
only fees for such licences... _: 
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17. The position in this behalf was 
elaborately considered in Attorney-General 
v. Colchester Corporation. The Corporation 
of Colchester owned a market held once 
a week within the borough and also the 
soil on which the market was held. The 
market was of very ancient origin and 
was re-granted by Royal Charter in 
1684. For many years, stallage had been 
charged by the Corporation, but no 
charge was provided for in any charter, 
nor had the amount become fixed by 
Statute, statutory order or custom. In 
1939 the Corporation adopted for the first 
time a method of charging stallage 
according tc the linear foot frontage 
of the sites, and in 1945 a scale of charges 
was adopted and published by the Cor- 
poration under which persons residing 
within the borough were charged Is. 
3d. per linea foot,perscns residing within 
ten miles of the borough 2s. per linear, 
foot, and others £1 per linear foot. 
In 1949 the charge for the last class 
was reduced to ros. per linear foot. 
The plaintiff claimed that the charges 
were unreasonable and excessive and 
sought an injunction restraining the 
Corporation from charging excessively. 
Daackwerts, J., held that the © stall 
holders were not compelled to take stalls, 
but did eo for their greater convenience 
and as the result of voluntary agreement 
between them and the Corporation of 


“whose published charges they were 


aware, and, in those circumstances, -the 
stallage could not be attacked on the 
ground that it was excessive. The learned 
Judge in the course of the judgment 
pointed out: 


‘The action, therefore, raises av 
extremely interesting question on which, 
there is very little definite authority 
viz., Whether sums required by an owner 
of a market to be paid for the exclusive 
occupation of stallsin the market, by 
virtue of his ownership of the soil 
on which the market is held; must 
be limited to reasonable amounts,” 


The learned “Judge futher observed: 

` “The” common law right, of the 

- public was to come into the market 
or fair to buy and sell goods, and „ths 
public had no right to erect- stalls 








1. (1952) 2 All E.R. 297. 
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or to place their goods on the ground 
<in the market except for a purely 
temporary purpose. Ifa seller attempted 
to appropriate a portion of the ground 
to his exclusive occupation, he committed 
a trespass and could be sued by the 
owner of the soil, unless he obtained 
the ownér’s consent and agreed with 
him on the payment to be made to 
him for the privilege or convenience 
of erecting a stall. This payment was 
called a ‘stallage’, and, if holes 
were made in-the soil for poles or 
posts, it was called a ‘pickage’. But 
it was established that, if a trader 
erected his stall without previous agree- 
ment with the owner of the soil, the 
owner of the soil might waive the 
tort cae sue in assumpsit on an 
implied contract. 
It is settled beyond doubt -that 
the owner of the market or of- the 
| soil was under no obligation to provide 
any stalls or pens or other such conveni- 
ences. His duty at common law 
was limited to providing a space in 
which buyers and sellers could meet 
and conduct their trading...... Conver- 
sely, the owner of a market owes a 
duty not to prevent the public exercis- 
ing their common law rights of 
freely to the market, and so is liable 
if he so covers the site of the market 
with stalls that imsufficient room is 
left for the market to he argued: by 
those who do not wish: ta 
stalls: R. v. Burdett}. In a 
therefore, the right to stallage Ba - 
ments is different from the t 
to take ordinary tolls from Bac 
of goods, being not depend nt on 
-any royal grant (or prescription amount- 
ing to the same) but created rations 
tenurae or by virtue of ownersh’p of the 
soil (including the possession or occu- 
pation of a lessee)”. 


Dealing with the contention that the 
charges were unreasonable and excessive, 
the learned. Judge proceeded to state: 


- “It is more’ easily understandable 
that a condition of reasonableness 
should be applied to cases where by 
virtue of the existence of a monopoly 
the trader has no choice to pay franchise 
or market tolls, or tolls can be demanded 








1. g1 E.R, 996. 
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without question by virtue of some 
custom, where again the trader could 
not avoid the payment. In such cases 
it may well have been desirable te 
provide more effective remedies ‘to 
prevent extortion’ (or the extraction 
of outrageous tolls) by the statute of 
Westminister the First. But where the 
trader 1s under no obligation to incur 
the charges except for his greater convenience, 
as in the case of the voluntary taking of 
_@ Stall by bargain with the owner of the 
soil, the same considerations do not 
apply.” (Italics are ours). 


ited conclusion of the learned Judge 


“My conclusion, is,’ therefore, that 
in cases where an agreement for 
stallage is reached between the owner 
of the soil and the stall-holder at 
ra R aken] agreed, without 
unla compulsion by the exclusion 
of any site for common law market 
activities, it is a volun bargain 
which cannot be ateka Ly isis 
of the amount of the stallage. It 
is plain that-in the present case the 
necessary conditions must be accepted 
as being oprrative. The charges 
payable to the corporation were announ- 
ced beforehand and were well known 
to those who elected to occupy stalls, 
and there is no evidence that sufficient 
space was not available to any trader 
who wished to exercise his common 
law rights for the purpose of selling 
his goods in the market.” 


We are clearly of the opinion that the 
reasoning of the learned Judge in that 
case clearly applies'to the present cases 
as well. As we have pcinted out already, 
in the writ appeal, tha Municipal Coun- 
cil of Palayamcottai published on 16th 
February, 1972 the enhanced rates wbich 
were to come into effect from rst April, 


1972. Salay, in the writ panion 
enhancement of fees was decided upon by 
the Market Committee on 21ft February, 


1972 and the same was approved by the 
Mun'c'pal Council, Vellore, on 28:h 
February, 1972 and the enhanced fees 
were published. . If the appellant ‘and 
the petitioners were rot willing to pay sa 
enhanced fees, certainly they fad 

op ion nut to continue to occupy the stalls 
with effect from rst April; 1972 onwards. 
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18. Mr. M.K. Nambiar, contended that 
~ the said decision was not based upon any 
statutory provision and.therefore cannot 
‘be of any assistance ta determine the 
power of the Municipal Council ‘.to 
enhance the fees leviable under section 
260 (2) of the Act. For the reasons we 
have already indicated as ta what the 
expression, -‘‘fees’> means in section 
260 (2) (a) and (b), we are unable to 
accept this argument of the learned 
Counsel. There is also nothing in the 
Act to render the principles enunciated 
by the learned Judge in the above. case 


inapplicable to the cases on hand. 


1g. With regard to the contention of 
Mr. Nambiar that the recovery of rent 
on the basis of a lease is, contractual and 
the recovery ‘of fees under section 260 (2) 
of the Act is statutory and therefore while 
p ing to levy a fee under section 
260 (2) of the Act,, the “Municipal 
Council cannot claim the samo as rent, 
we are of the opinion that the same is 
misconceived. ‘Though it is unnecessary 
to conider this question, in the view, we 
have taken that the appellant and the 
petitioners are in the position of licensees 
and’ not lessees, still we shall indicate the 
reason for our conclusion that the said 
contention is misconceived. We have 
already extracted the provisions contained 
in section 261 (2) of the Act. It expressly 
ers to the determination of “‘any lease 
r tenure’. This provision read , with 
tion 260 (2) of the Act will Clearly 
indicate that the’ fees: contemplated by 
tion 260 (2) of the Act wil] take in 
rent in the case of a lease and the 
ees in the case of alicense. Thus the 
tatute itself contemplates the Municipal 
Council leasing out or licensing shops or 
alls in the public market and realising 
ts or fees with reference thereto, and 
therefore there is no substance in this 
contention of Mr. Nambiar. 


20. We have already extracted the pro- 
visions of the Act relating to a privete 
market. The owner of a private market 
can certainly recover rent as well as fees. 
The contention that while the owner of-a 
Private market can recover rent as well] as 
fees, but the Municipality alone, the owner 
of th® public market, cannot recover any 
such rent, bit recover only fees, has the 
merit of neither logic nor reasonable- 
ness. If the statute itself has expressly 
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provided for such a distinction, .certainly 
the Courts are bound to give effect to the 
same, unless such distinction itself is 
established to be illegal or’.unconstitu- 
tional. But-in the present cases, there is 
absolutely no such express provision in 
statute prohibiting the Municipal Council 
from recovering rent on the basis of le 

or fees on the basis of licence and th 
entire argument is based upon an infer 
ence to be .drawn from the use of the 
word, “fees”? in section 260 (2) of th 
Act and on a narrow or limited inter- 
pretation sought to be placed on that 
word. It may be noticed that sectio 
260. (1) merely enables the Municipal 
Council to provide places for use as 
public markets and the statute does not 
impose an obligation on the Municipal 
Council to make such provision. In 
view of this, jf such a contention, as put 
forward by the learned Counsel is accept- 
ed, a Municipal Council, with a view to 
augment its revenue, may be tempted 
not to provide any of its places or struc- 
tures as -public markets but to let them 
to others for other purposes, and to merely 
license private markets under section 262 
cf the Act. It is this possibility iJone 
which prompted Hamilton, L.J., in 
Attorney-General v. Horner}, to state: 


“The justificatiou- for the grant of a 
monopoly of market is that the exis- 
tence of the market is for the benefit 
of the public. If the market-keeper 
is not to get his outlay back and some 
more, he will give up the market, and 
where will the public be then ?” 


2x. Mr. V. K. Thiruvenkatachari, in 
support of his contention relied upon a 
decision of this Court and a decision of the 
Supreme Court. The decision of tbis 
Court (by a Bench) is the Corporation of 
Madras v. S. A. Khan and others*, It related 
to stalls in the Moore Market, Madras, 
which belonged.to the Corporation of 
Madras. The stall-holders carry ` on 
various trades and business:s and sell their 
wares to members of the public. In their 
September, 1944, the Corporation served 
upon the stall holders notices stating that 
under section 301 (2) of the Madras City 
Municipal Act, the Standing Committee 
yoo doh. toe A ie oe | 

I, 1913) 2 ch. 140. 

2. (1947) 2 M.L.J. 120: LL.R. (1948) Mad. 
330: A.L.R, 1947 Mad. 447. 
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(Taxation and Finance) át its meeting 
held on goth August, 1944, determined 
that a specified fee per mensem should be 
levied for the stalls in their occupation and 
that with effect frem ist November, 
1944, the revised rate per mensem of fee 
would be levied and they were called 
upon to pay the fee. On the stall-holders 
defaulting in payment of the enhanced 
fee, the Commissioner of the Corporation, 
purporting to exercise statutory autho- 
rity, distrained for the reco of the 
amount sought to be obtained at the 
enhanced rate. The stall-holders ‘chal- 
lenged the validity of the increase and in 
the suit they claimed a declaration that 
the demand for enhanced rent and the 
act of realisation of, and the threat to 
realise, the enhanced rent by distraint 
were illegal and ultra vires of the statutory 


~powers of the Corporation; and an 


injunction, restraining the Corporation, 
its servants, agents or representatives 
from levying any distraint or exercising 
any of its coercive powers for the reali- 
sation of the enhanced fee. The Bench 
held that whether the agreement bet- 
ween the stall-holders and the Corpora- 
tion amounted to a lease or tenancy or 
was for the payment of a fee by the 
licensee mattered not, and the rights 
given by the agreement to the stall- 
holder were to continue until the agree- 
ment was determined, and during its 
subsistence he was under an obligation 
only to pay the amount which it specified. 

erefore, while conceding the right of 
the Corporation to enhance the levy, 
whether it was rent or licence fee, since 
no maximum was prescribed by 
section 301 (2) of the Madras City 
Municipal Act, corresponding to section 
260 (2) of the Act, the Bench held that the 
al TETI had no power to enhance 
the levy during the currency of the agree- 
ment or engagement which had already 
fixed the amount of levy. Mr. V. K. 
Thiruvenkatachari contends that in 
the present cases, the enhancement was 
not effected during the currency of the 
period of the licence, but it became effec- 
tive only from the subsequent financial 
year and therefore, the appellant and 
the petitioners, if they want to continue 
to use the respective stalls even after 
31st March, 1972, will have to pay the 
enhanced levy. As we have pointed 
out already, section 301 (2) of the Madras 
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‘City Municipal Act corresponds to 
section 260 (2) ‘of the Act and conse- 
quently, having regard to the decision 
of the Bench referred to above, we hold 
that this contention is well-founded. - 


az. The decision of the Supreme Court 
relied on by V.K. Thiruvenkatachari, is 
Mrs. M. N. Glubwala and another v. Fida 
Hussain Saheb and others!. That dealt with 
the case of a private market known as Jem 
Bazar Market. -The question that had 
to be considered was nature of the 
relationship that existed between the 
owners of the market and the stall-holders, 
namely, whether they were in the posi- 
tion of lessors and lessees or licensors and 
licensees, in the context of the contention 
of the stall-holders that the rent agreed 
upon between the parties should not be 
enhanced by the owners of the market. 
The Supreme Court, after an elaborate 
consideration of the agreement that was 
entered into between the parties and the 
surrounding circumstances, held that the 
stall holders were mete licensees of the 
appellant, that the intention of the parties 
was to bring into existence merely a 
licence and not a lease and that the 
word, “rent’’? was used loosely for ‘‘fee’’ 
and in this view, reversing the decision 
of the High Court, it dismissed the suit 
instituted by the stall-holders praying for 
an injunction restraining the, owners of 
the market from: ¢ 


.-(¢) interfering with the possession and 
enjoyment of the respective stalls ‘by 
the appellants-plaintiffs 1 to 4, 6 and 
so long as they pay the rents fixed for 
each stall; 


(Ff) increasing the rents fixed for the 
- appellants-plaintif—s 1 to 4, 6 and 7 stalls 
under the written a ents between 
the said plaintiffs and defendants 4 and 
53 
(g) evicting of the eppellants-plaintifis 
1 to 4, 6 and 7 or disturbing tbe 
plaintiff’ and their articles in their 
stalls by defendants 1 to 3”. 
The contention of Mr. Thiruvenkatachari, 
is that this decision directly applies to 
the facts of the present cases, there being 
no difference between a private market 


t, (1964) 2 S.G.J. 448 : (1964) 2 M.L.J. (S.G.) 
Bs : ( ) 2 An.W.R, (S.A, 3 a 68.G,R, 
642 weit 1965 SG. ee ne 
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and a public market, with reference to 
the nature of occupation of the stalls by 
the various stall-holders and the rela- 
tionship existing between the stall-holders 
and the owners of the market, and in 
view of the admission of the stall-holders 
themselves that they aie in the position 
of licensees and the admitted facts of the 
present cases. We are of the opinion 
that this contention 13 lodd i 


. Mr. Thiruvenkatachari, alternatively 
contended that the rigbt to claim a fee 
from a stall-holder for the permission 
granted to him by the Municiapl Council 
to use or occupy a stall, amounting to a 
licence, as defined in section 52 of the 
Easements Act, 1882, flows from the 
very ownership of the market by, the 
Municipal Council and it is not neces- 
sary for the Municipal Council to rely 
upon section 260 (2) of the Act to sustain 
its claims. Sub-section (2) of rection 6 
of the Act states: . 


' The Municipal Council shall by the 
name of the Municipality be a body 
corporate, shall have perpetual succes- 
sion and a common seal and subject 
to any restri¢tion or qualification 
imposed by this or any other enact- 
ment shall be vested with the capacity 
of suing or being sued in its corporate 
name, of acquiring, holding and trans- 
ferringf property movable or immo- 
vable, of entering into contracts and 
of doing all things necessary for’ the 
purpose of its construction’’. 


We are clearly of the. opinion that the 
capacity of the Municipal Council as a 
corporate entity to hold property will 
certainly include its right to enjoy the 
property by leasing it out and realising 
rents and by granting licence in respect 
thereof and receiving fees therefor. 
This right springs from the very right of 
ownership of the property and therefore 
so long as there -ig no statutory prohibi- 
tion for the enjoyment of the property in 
a partic manner, the Municipal 
Council can hold the property and enjoy 
it in the manner most advantageous: to 
it. Mr, P. Chidambaram, who represen- 
ted by Mr. Nambiar, at a later stage of 
the hearing, stated that this right under 
section 6 (2) of the Act is subject to any 
restriction or qualification imposed by 
the Act or any other enactment and sec- 
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tions 259 to 261 of the Act constituting 
a complete code with respect to public 
markets and section 260 (2) authorising 
the Municipal Courcil only to levy a 
fee with reference to the doctrine of qutd 
pro quo, the Municipal Council cannot 
claim to recover rent or licence fee, based 
upon its ownership under section 6 (2) 
of the Act. For two reasons, we are 
unable to accept this argument. 


24. In the first place, as we have pointed 
out already, it was conceded before us 
that the fee contemplated by section 260 
(2) ‘of the Act can contain an element of 
return for the investment, the Municipal! 
Council had made in the acquisition 0 
the market, Once this is conceded, the 
contention that the expression, “fee” in 
section 260 (2) must be commensurat 
with the services rendered by the Muni- 
cipal Council either to the stall-holders 
or to the market as a whole loses all 1 
validity. Secondly, if the contentio 
of the appellant.is that the expression, 
“ fees ” in section 260 (2) (a) and (b) 
of the Act means only a quid pro quo for 
the services rendered by the Municipal 
Council to the market then the right t 
levy and recover such fees is differen 
from the right to realise rents or fees for 
licence and there being no conflict bet 
ween the two and there being no other 
statutory provision preventing the Muni- 
cipal Council - from realising rents ‘o1 
licence fees by virtue of its ownershi 
of the market, both the rights can be 
exercised simultaneously and therefore 
it cannot be contended that the right 
in this behalf flowing from section 6 (2) 
of the Act is subject to or controlled b 
theright to levy fee under section 260 (2 
of the Act, On the other hand, if the 
Pression, ‘“ fees”, in section 260 (2) 
(2) and (b) means, rent or fees for licence,’ 
as held by us, which the Municipal 
Council can collect by virtue of its ownet 
ship of the public market, then it is 
merely an amplification of the ‘right 
available to the Municipality by impli-' 
cation under section 6 (2) of the Act. 


as. Mr. M. K. Nambiar, relied on cer- 
tain decisions in suport of his contention 
that the Municipal Council being a 
creature of the Statute can exercise only 
such powers and functions as have been 
expressly conferred upon it and such, 


> 
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powers and functions are limited by the 
competency of the Legislature which 
created the statutory corporation itself. 
The first decision referred to by him 
in this behalf is that of the Supreme 
Court in Fotht Timber Mart etc. v. The 
Corporation of Calicut and another. The 
question for consideration in that case 
was when item 52 of List II of Schedule 
VII to the Constitutior refers to a tax on 
entry of goods within the local area for 
consumption, use or sale therein, whe- 
ther the State Legislature was competent 
to enact a provision conferring a power 
to tax on the timber brought into the 
city irrespective of the fact whether it 
was brought for consumption, use or 
sale therein or it was in the course of 
transit to arother place.’ It is in this 
context that the Supreme Court held 
that no authority to impose a general 
levy of tax on entry of goods into a local 
area is conferred on the State Legislature 
by Item’ 52 of List II of Schedule VII 
of the Constitution and the Municipality 
derives its powers to tax from the State 
Legislature and can obviously not have 
authority more extensive than ’ the 
authority of the State Legislature. 


g6. ` The next decision relied on by him 
is: Attorney-General v. Fulham Corporation®. 
In that case, the statutes conferred power 
on the Corporation enabling it to provide 
certain facilities and conveniences for 
washing and pursuant to that power, 
the Corporation had established a wash- 
house, providing certain facilities for 
customers. In 1920 a new scheme was 
started by the Corporation on the re- 
commendation of one of its customers 
which was materially different from the 
scheme which it was originally carrying 
on. The question for consideration was, 
whether the Corporation had the power 
todoso. It was held that what the Corpo- 
ration started in 1920 was entirely a new 
business which it was not authorised 
to do and the said business cannot be 
regarded as being ancillary to and con- 
sequential upon that which it was enti- 
tled to do under the Acts of Parliament. 


—— ammam 
1, (1970) 1 $.0.J. 396 : (1970) 1 S.A.R. 629 : 


A.LR. 1970 S.Q. 264. 
2, (1921) 1 Gh. D. 440, 
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Mr. Nambiar, then relied on 


27. 


‘Atlorney-General v. The Mayor etc. of the City 


of Leeds*, and in particular on the obser- 
vation of Luxmoore, J., to the effect: 


“ The corporation was incorporated 
by Royal Charter in the year -1627 in 
the reign of King Charles I. The 
fact that it is incorporated by Royal 
Charter is of importance, because a 
corporation so constituted, stands on 
a different footing from a statutory 
corporation, the difference being 
that the latter species of corporation 
can only do such acts as are authorised 
directly or indirectly by the statute 
creating it ; whereas the former can, 
speaking generally do anything that 
an ordinary individual can do,” 


Mr. Nambiar also relied on a decision of 
the Supreme Court in M. Pentiah and 
others v. Muddala Veeramallappa and others? 
wherein the decision in Attorney- 
General v. Fullham Corporation®, referred to 
already is referred . to. 


‘In this context learned Counsel for 
the appellants invoked the doctrine 
of: law that an action of a statutory 
corporation may be ulira vires its powers 
without being illegal and also the 
principle that when a Statute confers 
an express power, a power inconsistent 
with that expressly given cannot be 
implied. It is not necessary to con- 
sider all the decisions cited, as learned 
Counsel for the respondents do not car- 
ve the correctness of the said princi- 
p eg? : 


In our opinion, none of the above deci- 
sions has any bearing on the question 
we have to consider, in view of our cons- 
truction of section 260 (2) of the Act 
andthe meaning of the expression ‘‘fees’’ 
occurring in clauses (a) and (b) of section 
260 (2). ` 


a8. Mr.’ Nambiar then referred to 
certain decisions of the High Courts in 
India conremning the scope of the power 
of a Municipal Corporation like the first 
respondent herein. The decision in 





I, Ee e 291, ° 

2, (1961) 2 S.C.R. 29%: (I S.Q.J. : 

A.I.R. 1961 S.C. a ad var pam 
g. (1921) 1 Ch, D.. 440, 
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Commissioner of Municipal Council, Guntur v. 
Basu Venkateswara Rao and another+, w 
concerned with the resolution of the 
Municipal Council, Guntur, passed 
under sections 270 and 312 of the Act 
imposing a levy on persons selling or 
displaying for sale any articles or animals 
on the margins of public roads at parti- 
cular rates. Though paragraph 2 of 
the judgment commenced by stating 
that what the Municipal Council levied 
was a tax, the judgment considered 
the same only as a licence fee. As a 
matter of fact, section 270 does not 
contemplate a levy of any tax and all 
that it provides is : 
“270. The executive authority may, 
with the sanction of the council, pro- 
hibit by public notice or licence, or 
regulate the sale or exposure for sale, 
of any animals or articles in or on any 
public street or part thereof.” 


With reference to this levy of the Muni- 
cipal Council under section 270 of the 
Act, the Court observed : 


‘In this context when fees are levied 
presumably under section 270 to 
enable the Municipality to regulate 
the sale or exposure for gale of articles 
in or on any public street the fees levied 
cannot in any sense of the term be 
described as a tax. They are levied 
for the specific purpose of regulating 
the sale or exposure for sale of the 
articles in public streets by persons 


so doing and therefore they must 
~ have some relation to the services 
rendered the Municipality to 


. regulate the said sales, 


They are not in the nature of a tax 
imposed for general purposes in the 
interests of general revenue. It is 
not a tax because the Municipality 
has no authority to levy such a tax 
and it has not also followed the pro- 
cedure prescribed for levying taxes. 
It is only a fee as the levy is to meet 
the expenditure that may be incurred 
2 the Municipality for regulating the 
; es. 33 
Haralal Poddar v. The Municipal Board, 
Dibrugarh and others?, was concerned with 
AP Ca SEN 


I, (1956) An.W.R, 616 : 
103, 
2, ALR. 1958 Assam 156, 


ALR. 1957 AP. 
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a case where the petitioner therein carried 
on business of selling. fresh vegetables 
and “similar other foodstuffs by keepin 

a stall in the municipal market of Dibru- 
ne town, on payment of fees to the lessee 
of the said municipal market. The 
petitioner was paying annas four per day 
since 1945.: The Chairman, Municipal 
Board, Dibrugarh, published a notification 
showing the enhanced rates of fees for 
the two zones of the Municipal market. 
It was the said enhancement that was 
questioned. The contention raised on 
behalf of the petitioner was that section 
140 of the Assam Municipal Act, 1923, 
only authorised the levy of tolls and fees 
which necessarily implied an idea of quid 
pro quo, the amount to be fixed as toll 
and fee should necessarily be correlated 
to the services rendered and under the 
garb of tolls and fees, it was not open to 
the Board to impose a tax. The further 
argument was that as there was no evi- 
dence produced in the case on behalf of 
the Municipal Board which would go 
to show that the money collected as fees 
was set apart for the maintenance of the 
market and was not credited to the 
general revenue, it must be presumed that 
what the Board was levying in the name 
of toll and fee was really a tax. The 
Bench ofthe Assam High Court dismissed 
that petition holding that no material 
had been placed before the Court’ by 
the petitioner on whom essentially the 
burden lay to show that the money 
realised as fees was not utilised for the 
maintenance of the market, In the course 
of the judgment, the learned ie 
pointed out : 


c Section 140 itself gives power to the 
Board to charge rents, tolls and fees 
for the right to expose goods for sale 
in the shops and Stalls standing there- 
‘in. The Board gave the use of its 
stalls and shops and further permitted 
the shop-keepers to exercise rights to 
expose their goods for sale in the muni- 
cipal market and as a consideration 
for the said use, they charged fees 
which were utilised for the ‘mainte- 
nance of the market. 


. It is not necessary to show that every 
pie which is realised as a fee is spent for 
the maintenance of the market. In 
the report, submitted by the Chairman 


I], ARUMUGHA KONE V. PALAYAMCOTTAI MUNICIPAL COUNCIL (Ismail, J.) 


to the Deputy Commissioner, when 
he was dealing with the matter, under 
section 291 of the Municipal Act and 
which is Annexure ‘ J’ to the petition, 
It is clearly mentioned that all-round 
improvements of the market were 

. going on by constructing stalls in the 
Rice and Pan market and there being 
a proposal to reconstruct the sheds: on 
the open vegetable market which 
required a., considerable amount for 
which the enhancement in the rate 
was necessary. 


It was also pointed out in the report 
' that the stall-keepers in and around 


the pucca vegetable market had been’ 


using their respective stalls for re- 
sidential purpose as well, without paying 
any fee to the lessee for the night use. 
' Al these facts go to show that the rate 
has been enhanced with a view to 
develop the market and it cannot be 
said that there was no correlation bet- 
ween the fee charged and the services 
rendered, In fact, the petitioner 
did not object to the levy: of any fee ; 
what he is objecting to is the enhance- 
ment and no material has been placed 
before us to show that the enhancement 
has been arbitrary and the imposi- 
tion has been capriciously made.” 


29. V. ‘Parthasarathy v. State of Pondi- 
cherry’, dealt with a case of enhancement 
of fees for the halting’ of buses in Karaik- 
kal bus stand. The learned Judge had 
to consider whether the power conferred 
on a Municipality by a decree of the 
President of France issued in 1880 was 
a power to levy a fee or a power to levy 
a tax. The learned Judge held : 


“ For all these reasons, I hold that the 
pre-existing law, granting power to 
the municipalities to impose a levy 
for granting a licence to use parking 
places contemplated only the levy of 
a licence fee commensurate to the ser- 
vices rendered and not the right to levy 
an arbitrary tax.” 


go. The Maharaja Kishangarh Mills Lid, 
v. Municipal Board, Rishangarh and another? 
dealt with a levy i under section 
135 (2) of the Uttar Pradesh Municipa- 
I, 1965) M.W.N. 328. 
g R. 1960 Raj, £195. 


277 


lities Act, 1916, on flour mills and other 
factories, ata certain rate, based on 
horse power. The High Court held that 
when ‘any levy is being justified under 
Item 66 of List II or Item 47 of List III 
of Schedule VII to the Constitution as 
a fee, it should be shown that it is for 
some services rendered by the State or 
by the Municipality to the particular 
Person concerned and that its incidence 
is such as to meet the expense of the 
service rendered, more or less. 


gi. H.T. Vasudeva Rao v. Vijayawada Muni- 
cipality represented by Commissioner, Vijaya- 
wada Maunicipality!, was concerned with 
the licence fee levied on hotels. The High 
Court held ‘that a licence fee cannot be 
regarded as aformof taxation and should 
not be resorted to for the purpose of re- 
alising revenue, but only to cover re~- 
asonable expenses that may be incurred for 
the issue of licences, the collection of fees 
and for exercising supervision ‘over the 
trade and for ensuring that they are being 
used properly and that the conditions and 
restrictions Imposed under those licences 
are carried out and the licence fee should 
not be out of all proportion to the cost 
of special services to be rendered to the 
licencees and to the exercise of super- 
vision for purposes mentioned above. 


ga. ‘The decision of the Allahabad High 
Court in Durga Das Bhattacharya and 
others v. Municipal Board, Banaras*, was 
concerned with the levy of a licence fee 
under section ‘294 of the Uttar Pradesh 
Municipalities Act, 1916. Ir that case, 
the Municipal Board had framed rickshaw 
bye-laws in exercise of the powers con- 
ferred upon it under sections 298 and 294 
and imposed an obligation of taking 
out licences on the proprietors and drivers 
of rickshaws and fixed the fees payable 
for licences. With refererce to such 
fees, the Court pointed out that the scheme 
of Chapter VIII under which section 
294 fell, showed that the provisions con- 
tained therein were meant for the pur- 
pose of regulation of certain trades, 
maintenance of public safety and con- 
venience of the inhabitants of the Muni- 
cipality, that the fees mentioned in sec- 


1, (1g61) 1 An.W.R, 266 : ALR. 1961 A.P, 
e, ALR. 1962 All, 277, 
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tion 294, therefore, were to be imposed 
for the purpose of rendering services, that 
is, regulation of trades etc., and that 
the fee contemplated in sections 294 and 
298 was a fee simpliciter in which an 
element of guid pro quo was necessarily 
involved and that it was not a pretence 
of a fee for a tax ; nor was it a fee for 
licence as contradistinguished from a 
fee for services rendered. 


33. Corporation of Madras v. Spencer 
& Co, Lid.1, was concerned with enhance- 
ment of licence fee for storing spirit from’ 
Rs. 25 to Rs. 200. The levy in that case 
was purported to be made by the Corpora-: 
tion. of Madras under section 365 (2) 
of the Madras City Municipal Act, 
i aa to section 321 (2) of the 
oe l 


g4. The last decision relied on is that 
of the Calcutta High Court in Abdul 
Majeed Qureshi v. Corporation of Calcutta 
and others?. In that case the Corpora- 
tion of Calcutta purported to levy a 
fee on’ purchasers of entrails, guts and 
offals at a slaughter house. The Cal- 
cutta High Court, on an examination of 
the provisions of the Calcutta Municipal 
Act, 1951, and the bye-laws framed there- 
under, came to the conclusion that they 
made provisions for every person intend- 
ing to slaughter animals in a slaughter 
house to make an application for such 
slaughter to the Superintendent of the 
slaughter house for a licence and the Cor- 
poration issuing a licence in that behalf 
and recovering a fee therefor and that 
therefore there was no provision empower- 
ing or authorising the Corporation to 
impose a licence fee on the purchasers of 
offals, entrails and guts at the slaughter 
house. 


35. In our opinion every one of the 
above decisions, except that of the Assam 
High Court, that of this Court in Par- 
thasarathy’s case*, and that of the Calcutta 
High Court, dealt with a case of licence 
fee in the literal sense, namely, fee for 
grant of a licence which has been issued 
for the purpose of- regulating or super- 
vising the carrying on of a business, 


I, LL.R. 52 Mad, 764 :57 M.L.J. 71 : ALR. 
1930 Mad. 55. 

2, AIR. 1967 Gal, 174. | 

3. (1965) M.W.N. 338, - 
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trade or occupation by a citizen. The 
decision of the Calcutta High Court was 
not concerned with any general question 
and it merely held that the ectual pro- 
visions of the statute as well as the bye- 
laws did not authorise the imposition of 
a fee-on the purchasers of entrails and 
offals. This Court in Parthasarathy’s 
caset, was concerned with the construc- 
tion of a decree of the President of France 
issued’ in 1880. It is only the decision 
ofthe Assam High Court that dealt with 
a case, similar to the one which we’ are 
considering. Even though that decision 
has stated that it is not necessary , to show 
that eyery pie realised as fee is spent for 
the maintenance-of the market, it appears 
tO proceed on the basis that there must 
be some correlation between the fee 
charged and the services rendered: If 
the learned Judges have proceeded to 
hold that the fee must!bear some relation 
to the services- rendered in the form of 
maintaining. the market,. running the 
markét, of making an all-round develop- 
ment in the market, with respect to the 
learned Judges, we-are unablé to agree 
with their view. On the other ‘hand, 
the judgment itself. as-we have pointed 
out already, proceeds on the basis that the 
Municipal Board gave use of its stalls 
and further permitted the shop-keepers 
to exercise rights to’ expose their goods 
for sale and as consideration for the said 
use, they charged fees. If so, whether 
the fees were actually utilised for the 
maintenance’ of the market or not, is 
totally irrelevant. for the reasons we have 
already indicated, namely, that the right 
to recover’ such fees flows from the very 
ownership of the market being vésted 
in the Municipal Corporation concerned. 


36. With regard’ to the judgment of 
the Bench of this Court in W. A. Nos. 
22 to 24 and 190 and 191 of 1968, the 
question that was considered was, whe- 
ther the expression “fees” occurring in 
section 321 (2) of the Act was used in the 
sense of tax or only as “‘fees’-in the sense 
of quid pro quo for the services -rendered, 
After an-elaborate consideration of the 
provisions contained in the Act, the Bench 
came to the conclusion-that the statute 
has dealt with the power of the Muni- 


T. (1965) M.W.N. 328. 
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cipal Council to levy a tax separately 
and there was no scope for confusion bet- 
ween ‘fee’ and “tax” as they have been 
used in the statute, and the expression 
“fee” occurring in section 321 (2) of the 
Act did nat mean “‘tax’’at all. The con- 
clusion arrived at by the Bench, after 
examination of the provisions of the Act, 
was recorded as follows : 


‘Thus a reference ‘to the provisions 
of the Act will clearly show that the 
Act treats taxes and fees separately 
and it takes care not to confuse one for 
the other. All the taxes which the 
Municipal Council is empowered to 
levy are dealt with under Part ILI 
only and no other part of the Act re- 
fers to and deals with any tax. , Fur- 
ther the Act uses the expression “fees” 
mainly .in three different contexts. 
One is under section 321 (2) dealing 
with fee for permissions and licences. 
_ The second is fee which the Muni- 
cipal Council is entitled to collect 
_ for certain specific services or ameni- 
ties it renders to the public in general. 
For instance under section. 254 of ‘the 
`” Act the Municipal Council is obliged 
to provide a sufficient number of places 
for use as municipal slaughter houses 
, and it enables the Municipal Council 
to charge rents and fees for their use 
at such rates as it may think fit. 
" Under section | 260, the Municipal 
Council is empowered to provide pla- 
ces for use as public markets and is au- 
thorised to levy one or more of the fees 
” enumerated in sub-section (2) thereof 
at such rates and on such terms and 
at such conditions as it may deem fit. 
Section 270-B, authorises the Muni- 
cipal Council to construct or provide 
and maintain public landing places, 
halting places and cart-stands and levy 
fees for the use of the same. Section 
_ 280 (1) of the Act states that the Coun- 
= cil may, and shall if no sufficient pro- 
- vision exists, provide at the cost of the 
Municipal fund, places to be used as 
burial or burning grounds or crematoria, 
either within or without the limits of 
the Municipality, and may charge rents 
and fees for the use thereof. The fees 
referred to in these sections clearly 
contemplate that they are in the nature 
of rents or charges collected from the 
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public for the benefit or the amenity 
that the Municipal Council itself pro- 
vides at its own cost. The third con- 
textin which the expression ‘‘fees’’ has 
been used is Schedule IV of the Act. 
Rule 33 of the Schedule IV refers to 
distraint fees and provides that the 
same shall be payable at such rates not 
_ exceeding those mentioned in Appendix 
C to the rules as may be, from time to 
time, determined by the Council. 
Similarly, rule 36 refers to what is 
called warrant fees. These clearly 
indicate that the word “‘ fẹe ” has been 
. used in the sense of the expenses incurr- 
. ed by the Municipal Council which 
it can recover from the person concern- 
ed. Thus the expression “ fee’? and 
“tax”? has not been indiscriminately 
used in the Act as has been done in the 
Calcutta Municipal Act to which .we 
shall refer presently.” 


Thus, it will be seen that the above deci- 
sion, far from supporting the contention 
of Mr. Nambiar, really supports the 
conclusion we have come to, since the 
Bench in that case recognised that 
the expression ‘‘ fees ” in the Act bas been 
used to denote also payments in the nature 
of rents or charges collected from citizens 
for the benefit or the amenity that the 
Municipal Council itself provides at its 
own cost. : 


37. We are‘also of the view that the 
writ petitions are liable to be dismissed 
on the simple ground that by the enhance: 
ment of the fees in question, no right of th 
petitioners has been affected. We have 
already held that the position of the peti- 
tioners was that of a licensee and that the 
period of licence ended on 31st March, 
1972. As we have pointed out already, 
this position has been admitted by the 
petitioners themselves. Even though the 
petitioners in the affidavits filed in support 
of W.P. No. 1122 of 1972 contended that 
the stall-holders have rights of a fairly 
ent ‘character and that they are. 
entitled to the renewal of the term year 
after year, Mr. T. R. Mani, was not able 
to bring to our notice any fact which 
would support or substantiate this claim: 
Therefore, wé proceed on the basis tha 
the petitioners and the appellant wêre in 
occupation of the respective stalls a 
licensees as defined in section 52, Ease- 





licences and for such fresh licences the 
petitioners and the appellant would have 
to pay the fee demanded by the Municipal 
Councils and they had no right to ques- 
tion the enhancement thereof, with refer- 
ence to the fee prevailing for the year 1971- 
72. . As we have pointed out already, the 
Municipal Councils did not compel the 
petitioners and the appellant to occupy 
the stalls and pay the enhanced fees and 
the latter should pay the licence fee fixed 
for the year 1972-73 only if they wanted 
to continue the use or occupation of the 
stalls, In this view, the petitioners and 
the appellant have no right to question 
the enhancement of the fees, since the 
said enhancement cannot be said to have 
affected any of their existing rights. 
It has been repeatedly held that the exist- 
tence of an enforceable right is a sins qua 
non for the exercise of jurisdiction by the 
High Court under Article 226 of the Cons- 
titution of India and there being no such 
enforceable right in the petitioners, they 
are not entitled to the issue of any writs 
by this Court. 


38. However, Mr. P. Chidambaram, 
learned Counsel, contended that the appel- 
lant can still obtain relief under Article 
226 of the Constitution, because the appel- 
lant is a rate-payer and as a rate-payer he 
` can question the action of the Municipal 
Council and secondly.the practice had 
been to continue the same stall-holder 
year after year. We are unable to accept 
either of the above contentions. There 
is absolutely no case put forward by the 
appellant and no factual materials have 
been placed before this Court to sustain 
his claim that as a rate-payer the appel- 
lant can challenge the action of the Muni- 
cipal Council. As a matter of fact, a- 
speciic plea has been taken by the first 
respoadent in paragraph 6 of its counter- 
affidavit and notwithstanding this, no 
attempt whatever was made by the appel- 
lant to sustain any such claim as to his 
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competency to maintain the writ ER 
as a rate-payer. There is therefore. n 
substance in the first of the grounds men- 
tioned by the learned Counsel. l 







and in order to obtain such a writ, h 
must show the existence of a right in him 
and a corresponding obligation placed 
upon the first respondent towards the 
petitioner. 


each year separately will not confer any 
legal right on the appellant to continue 
to be in occupation of the particular stall 
permanently and it will not enable him to 
question the new rate of fees fixed for the 
succeeding year. 


40. Having regard to the above conclu- 
sion of ours, it follows that the use of the 

ession, “‘ compulsory exaction sanc- 
tioned by statute’? by Ramaprasada Rao, 
J., in hisjudgment, dated 5th tember, 
1970 in the batch of writ petitions referred 
to already, is not appropriate, though-what 
is Meant by that expression is made clear 
by the learned Judge himself by stating 
that the’ same was “annexed with the 
rights of ownership of the property”. 
All that the learned Judge intended to 
state was that it was a demand made by 
the Municipal Council in the exercise of 
its right as the owner of the public market, 
as consideration for its allowing the stall- 
holders the use of the stalls. If a stall- 
holder does not want to continue to 
occupy the stall, there is no question of 
the Municipal Council compelling him 
to remain in occupatior and pay the fees 
which demands. 


41. Except for this clarification, we are 
in entire agreement with the reasoning 
of the learned Judge that the levy falling 
under section 260 (2) of the Act is neither 
a fee in the limited sense of being a quid 
pro quo for the services rendered by the 
Municipal Council to the stall-holder or 
the market as such, nor a tax, but a return 
or fee or consideration for the licence, as 
defined in gection 52 of the Easements Act 
or a permission, granted by the owner ofa 
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property to a stranger to make use of the 
said property. 


42» No other point was urged in the 
writ appeal. 


43. Mr. T.R. Mani, learned Counsel for 
the petitioners in the writ petitions, raised 
two other points. In the counter-affida- 
vit filed on behalf of the Vellore Municipal 
Council, it was contended that the site 
on which each ore of the stalls in the occu- 
pation of the petitioners is situate ‘would be 
of the value of Rs. 16,400 and ‘9 per cent. 
of the cost would be Rs. 125 per mensem; 
and that the petitioners were called upon 
to pay only Rs. 40-50, the same being 
one third of the fair rent that could be 
fixed for the stall. In the.reply affidavit, 
the petitioners cortended that a stall 
comp-ises ofaroom measuring 9X7 1/2 
and an open verandah measuring 7 1/2X 

/7’, and covering a total, area of just 120 
sq. ft.; that the value ofsuch a space of 
120 sq.ft., could not be calculated at 
Rs. 16,400 which © wo oe oe at a 
staggering figure of over Ks. per 
ane ay Rs. 32,500 per ground ; and 
that the maximum price of land in the 
business locality in Vellore Town at the 
junction of Mandi Street; Long Bazaar 


and Main Bazaar had been fixed at Rs. 


4-50 per sq. ft. by the State Government. 
We are of the opinion that this contro- 
versy is wholly irrelevant. Simply 
because a particular piece of land was 
valued by the Government for purposes 
of Stamp Act or for purposes of registra- 
tion at Rs. 4-50 per sq. ft., it cannot be 
taken to be a measure for finding out what 
should be the reasonable return to the 
Municipality, with reference to the stalls 
situate in its public market. As we have 
pointed out already, that will vary from 
place to place and from time to time 
depending upon the demand for a stall at a 
particular place and at a particular time. 
Even assuming that the facts stated by the 
petitioners in the reply affidavit are 
correct, in our opinion, that does not affect 
in any way the enhancement of the fee 
made by the Municipal Council. 


44. The next point urged by Mr. T. R. 
Mani, is that the Municipal Council by its 
resolution, dated 28th February,1972,resol- 
ved to enhance the fee by 10 per cent. only, 
but because of the Commissioner’s round- 
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ing off to the nearest five paise, in parti- 
cular cases the enhancement has amount- 
ed to 12 1/2 per cent. In the counter-aftida- 
vit filed on behalf of the Municipal Coun: 
cil, it is contended that while fixing the 
licence fee in respect of the stalls the fee 
was rounded ie t0 the next five paise 
with the result there was a slight increase 
in the fees levied and collected, ard that 
the procedure followed is in accordance 
with the rules and the administrative 
instructions issued by the Government 
from time to time. Before us, it is con- 
tended on behalf of the Municipal Council 
that this procedure is being followed by all 
the Municipalities in the State, pursuant 
to a circular issued by the Government. 
It is not necessary for us to decide in these 
writ petitions this question, namely, 
whether the said rounding off should be 
done only by the Municipal Council or 
can be done by the executive authority, 
pursuant to any circular or administrative 
instruction issued by the Government, 
since the petitioners herein have. simply 
prayed for a wiit of mandamus to forbear 
the Municipal Council from levying and 
collecting stall fees at the enhanced rate 
as per Resolution No. 1284, dated 28th 
February, 1972 and have not prayed for 
any relief in their petitions with-reference 
to the said rounding off, stated to have 
been effected by the Commissioner of the 
Municipality. 


45- Under these circumstances, the writ 
appeal as well as the writ petitions fail 
and they are dismissed. However we do 
not make any order as to costs. 

V.S. Writ appeals and 
writ petitions dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Appellate Jurisdiction.) 


PRESENT.—G@. Ramangam and V. Rama- 
swami, FF. 


Swadeshi Cotton Mills Company 
Ltd., Pondicherry, Muda'iarpet Gom- 
mune, Pondicherry, represented by 
the Secretary . Applicant® 


De 


Commune of Pondicherry repre- 
sented by Mayor of Pondicherry 
Commune, Pondicherry and others 

.. Respondents. 


(A) Pondicherry Municipal Law (1880), 
Articles 52 (6) and 46—Resolution of Pondi- 
cherry commune dated ith May, 1961— 
Impost levied under on cotton yarn or cloth 
brought into Pondicherry commune—If tax 
or fee—Distinction between tax and fee if may 
be imported into French law—Validity of levy. 


(B) Interpretation 
rancous construction. 


of  Statutes—Gontempo- 


The municipal tax levied under the Muni- 
cipal law (1880) by the Pondicherry 
Commune, viZ., “droit de surveillance des 
merchandies en circulation’? (supervision 
fee on merchandise in circulation), on 
articles brought into the Commune is in 
the nature of a tax and not a fee. 


[Para. 10.] 


There is no authority or material to show 
that the French law in fact recognises the 
distinction between a tax and a fee. 
Even if the distinction between a tax and 
a fee is imported into the taxing system 
under the French law which treats both 
of them as direct taxes and the validi 

of the taxing provisions under the French 
law is to be tested with reference to the 
said concept which arose as a result of the 
peculiar characteristics of the Indian 
Constitution the various resolutions pas- 
sed by the Pondicherry Commune before 
or subsequent to 1921 show that the tax 
element is predominant and that there 
need not be any guid fro quo for imposing 





* W.A. No. 603 of 1971 (P) and W. P. No. 
1712 of 1973 (P). 19th June, 1973, 
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the levy. Hence it cannot be contended 
that the supervision charges levied by the 
Pondicherry Commune under the resolu- 
tion dated 12th May, 1961 on cotton yarn 
or cloth brought into the Pondicherry 
Commune are bad for the reason that no 
services are rendered by the Pondicherry 
Commune. [Para. 12.] 


The impugned tax is being levied by the 
Pondicherry municipality under the 
munici al resolution dated i2th May, 
1961 lawfully passed in exercise of the 
taxing powers vested in the Municipal 
Council under Article 52 (6) read with 
Article 46 (2) of the Municipal Decree 
dated 12th March, 1880 and is valid. 
The argument that Articles 52 and 46 
only provide the procedure for levy of 
tax and they do not themsclves authorise 
the levy is untenable. [Para, 15 ] 


Further, right from the year 1880 when 
the Decree was passed by the President 
of the French Republic, Article 52 (6) 
has been construed as dealing with the 
various eads of taxation which the 
Municipality is entitled to impose and 
the tax in question not having been chal- 
lenged on the ground that the taxing, 
power has not been traced from that item, 
Article 52 (6) shculd be so construed as 
would accord with the long usage and 
the belief which the persons concerned 
entertained. For, it is ‘well established 
that where the meaning of a statute is in 
doubt the Court may resort to contem- 
poraneous construction, that is, the con- 
struction placed upon the statutes by its 
contemporaries at the time of its enact- 
ment and soon thereafter. 

[Paras. 17 and 21.] 


It must therefore be held that the impug- 
ned levy had been duly authorised and 
that it is validly continued under section 

of the Pondicherry (Administration) 
Act (XLIX of 1962). [Para, 21.] 


Cases referred to :— 


Commissioner, H. R. E. v. L. T. Swamiar, 
1954 S.G.J. 335 : 1954 S.C.R. 1005: 
(1954) 1 M.L.J. 596 : A.IR. 1954 S.G. 
982: Parthasarathy v. State of Pondicherry, 
1965 M.W.N. 328; Asheton Smith v. 
Owen, (1906) 1 Ch. 179; Clyde Navigation 
Trustees v. Laird, (1883) 8 A.G. 658; 
Migneault v. Malo, (1871. 4 L.R. 
(P.C.) 123. 
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W., A. No. 603 of 1971:— 


Appeal under Clause 15 of the Letters 
Patent against the order of the Honour- 
able Mr. Justice Ramaprasada Rao, 
dated 7th July, 1971 and made in the 
exercise of the Special Original Jurisdic- 
tion of the High Court in (Writ Petition 
No. 1574 of 1970) (P) presented under 
Article 226 of the Constitution of India 
to issue a writ of Declaration declaring 
that the Resolution of the Pondicherry 
Commune, dated 19th May, 1961 levying 
octroi duty is illegal and void and direct 
the refund to the Petitioners Gompany of 
the octroi duty collected from the Peti- 
tioncr Company for the period rath 
May, 1961 onwards. 


W.P. No. 1712 of 1973 (P) 


Petition under Article 226 of the Consti- 
tution of India praying that in the cir- 
cumstances stated therein and in the 
affidavit filed therewith the High Court 
will be pleased to issue writ of declara- 
tion declaring the Pondiche-ry Municipal 
Decrce (Levy and Validation of Taxes, 
Duti s, Ccesses and Fees) Ordinance, 1973, 
promulgated by the Administrator of 
Pondicherry, on 18th January, 1973 and 
published in the Gazctte Extraordinary 
No. 2, dated 18th January, 1973 as un- 
constitutional and illegal in so far as it 
affects the petitioner. 


K. K. Venugopal, for Appellant in Writ 
Appeal and V. Manivannan for Petitioner 
in Writ Petition and of F. S, Nariman, 
Additional-Solicitor-General assisted by 
V. S. Radhakrishnan, Government Pleader 
for Pondicherry at Madras on behalf of 
the Respondents in the Writ Appeal 
and in the W.it Petition. - 


The Judgment ‘of the Court was delivered 
by 


Ramanyam, F.—The Writ Appeal is 
directed against the judgment of 
Ramaprasada Rao, J., in W.P. No. 
1574 of 1970 (P). The appellant is 
Swadeshi Cotton Mills Co.,Ltd.,Mudaliar- 
pet, Commune, Pondicherry, hereinafter 
called the Mills. It is a public limited 
company which took over the quondam 
Savana Mills in the year 1956. For the 
purpose of its business the Mills. obtains 
most of its raw materials and other stores 
from outside the Pondicherry State. 
It purchases cotton from various States 


in the country and also imports the same 
from abread. In addition it also purchases 
various materials like colour chemicals, 
sizing and packing materials, kerosene 
oil lubricants, spare parts, stationery, 
building materials and fuel etc. from 
places outside the Pondicherry State. 
Mudaliarpet Commune, in which the 
Mills are situate is not served by Railway 
and even the road transport could 
only be throug’ the town of Pondicharry. 
The goods purchased by the Mills from 
outside Pondicherry State have, therefore, 
to be brought into Pondicherry Commune 
by rail or by lorries. If the goods are 
sent by rail they are cleared at the 
Pondicherry railway station on payment 
of what the petitioner initially called 
“octori duty’? but which later transpired 
to be a Municipal tax or fee levied by 
the Pondicherry Commune in exercise 
of its powers under the Municipal Law 
of 1880. After such clearance of the gocds 
from the railway station, when they 
are brought to Mudaliarpet Commune, 
through the roads, they are checked at 
the Commune boundary and a similar 
tax or fee is again levied. When, after 
the manufacture the Mills despatches 
the yarn, cloth etc. to various places 
cutside the Pondicherry State they pass 
through Pondicherry Commune again, 
a similar tax or fee is levied on the goods 
despatched. 


2. The Pondicherry Commune, by the 
resolutions, dated 5th May, 1961 and 
12th May, 1961 enhanced that duty on 
several articles brought into Pondicherry 
Commune by rail or road. The appellant 
challenged the power of the Pondicherry 
Commune to impose such a charge on 
the goods which merely pass through 
that Commune on th- ground that the 
nature of the duty being an ‘“‘octroi’’ 
the Pondicherry Commune cannot levy 
any duty on gaods which are not intended 
to be consumed therein and that the said 
Jevy is unauthorised and illegal. The 
appella it’s [further case is that, even if 
the levy is not in the nature of “octroi”? 
it would still be unauthorised, illegal 
and beyond the competence of the 
Pondicherry Commune, and that. even 
if the provisions of the Municipal Act 
cf 1880 are construed to authorise the 
levy under the caption ‘weighing, 
measuring and gauging charges’’, the 
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levy in question which does not contem- 
plate any quid pro quo cannot be justi- 
fied. 


3. The respondents, the Pondicherry 
Commune and the Union Territory of 
Pondicherry contended that the levy made 
by the Pondicherry .Commune is legal 
and duly authorised, that the impost 
is only a tax and not a fee, that such 
taxes have been levied and collected 
practically from the year 1880 without 
any challenge from any quarter and 
ihat, in any event, the validity of the 
impost could not be attacked in view 
of section 7 of Central Act XLIX of 
1962. a 


4. The question whether the impost 
impugned by the appellant is in the 
nature of .“‘octroi’’? though urged in the 
writ petition was given up before us, 
and the learned Counsel for the appellant 
confined his challenge only in relation 
to three matters: (1) that the impost in 
this case cannot be justified as a fee; (2) 
that there being no authority to levy 
a tax, the levy in this case is illegal; and 
(3) that section 7 of Central Act XLIX 
of 1962 could validate only taxes lawfully 
levied earlier and that the same cannot 
be invoked to validate unlawful or 
unauthorised levies. We, therefore, 
proceed to consider only the said objec- 
tions. i 


5. Originally Pondicherry was a French 
Settlement administered by two sets of 
laws: (1) the Metropolitan Law, i. e., 
Jaws made by t-e French Parliament; 
and (2) the laws made by the State 
Legislature of Pondicherry. For the 
{irst time on 12 March, 1880 by a Decree 
passed’ by the President of the French 
Republic, Pondicherry State was divided 
into 17 Communes. The Commune 
was a basic administrative cell and it 
enjoyed a large measure of decentralis- 
ation. It was administered by two bodics, 
the Municipal Council which had delibera- 
tive powers and the Mayor, whose powers 
were executive. On 26th December, 1g10 
the} Pondicherry Commune, for the first 
time levied a measurement and weighment 
fee im order to secure additional fund 
required for the maintenance of the 
roads of the town in good condi- 
tion, on  ground-nuts -brourht into 
the Commune : whether these ground- 
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nuts are intended to be exported or 
not. Later, by a further resolution, dated 
28th October, 1917 it fixed rates of levy 
for a large number of other articles. By 
resolution dated 13th August,1921 it, how- 
ever, resolved to redesignate the above 
impost as “‘supervision fee on merchandise 
in circulation”. By a later resolution, 
dated 16th August, 1935 the above super- 
vision fee was levied in respect of various 
other commodities including cotton. On 
6th September, 1946 there was a further 
resolution raising the fee for supervision 
on"merchandise in circulation in relation 
to cotton from fifty paise to one rupce 
per unit, whatever be the weight and 
size of the bales of cotton or cloth. On 
5th May, 1961 the Commune resolved 
to fix the rates cf levy for cotton waste. 
By a resolution dated 12th May, 1961 
the above supervision charges were raised 
from one rupee to two rupees per bale 
in respect of every bale of cotton yarn 
or cloth. It is this resolution imposing 
a higher rate of charge on cotton, 
cotton yarn and cloth etc., which appears 
to have provoked the appellant to file 
the wit petitions challenging the 
validity of the levy. 


6. As a result of the de facto transfer 
of French Settlements in India to the 
Indian Union following a treaty of ccssion 
in 1954, the administration of these 
Settlements was carried on by the Govern- 
ment of India by applying the provisions 
of the Foreign Jurisdiction Act and by 
orders of the President issued from time 
to time till the de jure merger which took 
place on 16th August, 1962. By the 14th 
amendmert to the Constitution, Pondi- 
cherry Territory has heen treated from 
16th August, 1962 asa Union Territory 
and Article 239-A wasintroduced enabling 
the creation by Parliament of locz] 
Legislatures or Council of Ministers or 
both for certain Union Territories in- 
cluding Pondicherry. Later Parliament 
has enacted the Pondicherry (Admini- 
stration) Act, 1962 (Central Act XLIX of 
1962) providing for the administration 
of Pondicherry. By section 4 of that 
Act, all laws in force immediately before 
the appointed day that is, 16th August, 
1962 in the former French Establish- 
ments when the Treaty of cession came 
into force, were continued in Pondicherry 
until amended or repealed by a competent 
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Legislature or other compcrent authority. 
Section 7 of that Act is as follows:— 


“Continuance of existing taxes: All 
taxes, dutie3, cesses, and fees which, 
immediately before the appointed day, 
were being lawfully levied in the former 
French Establishment or any part thereof 
shall continue to be levied n Pondi- 
cherry and to be applied to the same 
purpose, until other provision is made 
by a competent Legislature or other 
competent authority.” 


In exercise of the power contained in 
Article 239-A Parliameat had enacted 
Central Act XX of 1963 providing for the 
Constitution of Legislative Assemblies and 
Council of Ministers... On 1st July, 1963 
the Pondicherry Legislature started func- 
tioning. The levy referred to above and 
complained of by the appcllant continued 
to be made on the basis of section 7 of 
Central Act XLIX of 1962. 


4. -The appellant for the first time on 
4th November, 1969 complained to the 
Mayor of Pondicherry Commune against 
the said levy treating it as an “‘octroi’’ 
duty. -On 21st April, 1970, the appcllant 
issued a notice to the Mayor of Pondi- 
cherry Commune to refund a sum of 
Rs. 3,62,839. 94, the amounts said to 
have been collected by the Commune 
from r2th May, 1961 upto that date. On 
srd May, 1970 the appellant filed the Writ 
Petitions Nos. 1574 and 1575 of 1970, 
contending that the impugned levy can- 
not legally be made by the Pondicherry 
Commune where the goods are neither 
produced nor consumed and claiming 
refund of the tax so far levied. The said 
petitions came to be dismissed by Rama- 
.prasada Rao., J, holding that the levy is 
not in the nature of “‘octroi’’, that the 
levy was legally imposed and that the 
same was rightly continued under section 
7 of Central Act XLIX of 1962. The 
apptllant thereafter: has filed this appeal 
challenging the decision in the said writ 
petitions. 


8. After the filing of the Writ Appcal 
the Pondicherry Legislature had promul- 
gated an Ordinance called The Pondi- 
cherry Municipal Decree (Levy and 
Validation of Taxes, Duties, Cesses and 
Fées);. Ordinance, 1973, conferring on 
the: Municipalities the power to levy 
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all taxes which were being levied by the 
Pondicherry State before. The appellant 
has, therefore, filed W. P. No. 1712 of 
1973, questioning the validity of the said 
Ordinance, presumably apprehending 
that the said Ordinance would be relied 
on by the Pondicherry State .to sustain 
the levy which is impugned in the Writ 
Appeal. Brt at the time of the hearing, 
the learned Additional Solicitor-Genere] 
appearing for the Pondicherry State 
stated that he does not propose to sustain 
the levy impugned in the Writ Appcal 
by invoking the provisions of the Ordin- 
ance. In view of this statement, Mr. 
Venugopal, learned Counsel for the 
appellant did not press the Writ Petition. 
It is, therefore, unnecessary for us to 
consider. the Writ Petition on merits. 
The Writ Petition is, therefore dismissed. 
No costs, 


g. The appellent’s first submission is 
that the duty in question though levied 
as supervision duty was at its origin a 
measuremen! and weighment fee for ser- 
vices rendered and that, therefore, the levy 
in this casc having been made without re- 
ference to any service whatever rendered 
by the Municipality either to the appellant 
or to the goods in question, is invalid. 
Our attention Fad been drawn to the 
resolution, dated 26th December, 1910 
of the Pondicherry Commune which 
for the first time introduced a duty 
called “ droit de measurage et de pesage”, 
a duty for measurement and weighment, 
which according to the learned Counsel 
clearly connotes tkat the levy is only 
a fee for services rendered and not ‘a 
tax as such. According to tle learned 
Counsel the resolution dated 13th August, 
1921 redesignating the duty for measure- 
ment and weighment as a supervision duty 
on merchandisein circulation will not 
change the character of the levy and that 
it Fas to be taken as a fee and nota tax. 
The learned Counsel also points out that 
there is a clcar-cut distinction between 
fee and tax, that fee: should always be 
related to the services rendered while 
tax is levied for the purpose of incraasing 
the revenue of the State, that in this 
case the levy, originally started as meagure- 
ment fce but later redesignated as supcr- 
vision fee, stil] retains the character of a 
fee and that admittedly no services having 
been rendered in relation to the goods in 
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question by the Pondicherry Municipality, 
the levy cannot at all be sustained. 


ro. The learned Counsel is right in his 
submission that in our system of law, there 
is a clear-cut distinction between tax and 
fee, that while tax is levied as part of the 
common burden, a fee isa payment for a 
special service, benefit or privilege and 
that it is absolutely necessary that the levy 
of fees should always be correlated to the 
expenses incurred in rendering the service. 
But the question here is whether the 
impost in question is only a fce and not a 
tax as urged by the appellant, and whether 
the French Law which applied to Pondi- 
chery Territory when the above impost 
was made for the first time recognised and 
took note of the distinction between a fee 
and atax. There is considerable con- 
troversy between the parties on the ques- 
tion as to whether the impost is a fee or 
tax. While the appellant contends that it 
could only be a fee, the responderts con- 
tend that it is only a tax. On consider- 
ing the relevant Municipal resolutions 
referred to above, wa are inclined to 
think that even if the levy was originally 
made for certain services such as measure- 
ment and weighment of goods, the change 
brought about by redesignating it as a 
duty for supervision of the goods in cir- 
culation, should be taken to be significant 
in considering the nature of the impost. 
The word used both in the earlier notifica- 
tion, dated 26th December, 1910 and 
in the subsequent redesignation notifica- 
tion, dated 13th August, 1921 is “‘drott’’. 
The learned Counsel would construe this 
word in the first notification, dated 26th 
December, 1910 as a fee in view of the fact 
that at that time the Municipality had 
specifically established places for weigh- 
ment and measurement and stated that 
any one paying the said “‘droit’’ referred 
to in that resolution will be entitled to 
demand services for measuring and weigh- 
ing the goods concerned. But after the 
levy has been redesignated as a supervision 
“droit” it cannot be said that the Munici- 
pality contemplated offering any service in 
relation to the goods. As a matter of 
fact the learned Counsel concedes that the 
word “‘droit’’ used iu the earlier resolution 
dated 26th December, 1910 as wellas in 
the later resolution dated 13th August, 
1921 has an indefinite import comprec- 
hending within its scope all levies such as 
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fee, cess, tax, duty or any other impost. 
We ate inclined to egree with the conten- 
tion of the learned Additional-Solicitor- 
General that the later resolution, dated 
13th August, 1921 is very significant in 
that the Municipality has chosen to cha- 
nge the head cf levy, that the said resolu- 
tion not having been challenged as invalid 
at any time, it should be taken that what- 
ever was the nature of the levy prior to 
that resolution, the levy after the resolu- 
tion could only be taken to be a tax, and 
that the language of the said resolution 
itself shows that what is collected is a tax 
and not a fee. We are not inclined to 
agree with the learned Counsel for the 
appellant that the impugned levy is in the 
nature of a fee and not a tax. It is trve 
that initially when the impost in qrestion 
was made, an option or privilege was 
given to the person concerned to have his 
goods weighed or measured by the Muni- 
cipality free of cost. But later in the 
year 1921, the service has been totally 
disannexed from the levy by withdrawing 
the said option or privilege and then 
onwards it became a supervision duty 
on the goods in circvlation without there 
being any quid pro quo. The learned Addi- 
tional-Solicitor-General contends that the 
impo t in question, being levied on the 
basis of unit and not ən any quantitative 
basis it cannot be treated either as a 
measurement or weighment fce and that 
therefore, there is no idea of service in the 
matter of the levy of the impost in ques- 
tion. We are clearly of the view that 
cven the measurement ‘“‘droit’’ levied in 
pursuance of the resolution dated 26th 
December, 1910 cannot be taken to be a 
fee, for the option to have the goods 
weighed or measured given to the person 
concerned is not as a quid pro quo for 
the payment and the said option 
can at any tim be withdrawn and that at 
any rate after 1921 the impost by the 
Municipality is cnly a tax and not a fee 
for rendering any service to the goods 
such as measurement, weighment etc. 


11. The distinction between a tax and a 
fee is taken as the basis by the appellant 
for challenging the impugned notification, 
dated 12th May, 1961. According to 
the learned Additional-Solicitor-General, 
the distinction between a tax and a fee is 
a federal concept and such a concept will 
not apply to the French system which iş 
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not fsderal in character and the French 
system of law only recognised the distinc- 
tion betwcen direct and indirect imposts. 
In Commissioner of Hindu Religious Endow- 
ment v. L.T. Swamiart, it has been pointed 
out that the Constitution itself makes a 
distinction between a tax and a fee. 
There are a number of entries in the list I 
af 7th Schedule which relates to taxes and 
duties of various sarts and tbe last entry 
in that list viz., Entry No. 96 speaks of 
fees in respect of any of the matters dealt 
with earlier in that list. Similarly 
entries 46 to 62 in tbe list II relate 
to taxes while the last entry, Entry 66 
in that list deals with fees leviable in 
respect of matters specified earlier in the 
said list. Though levying of fees is only a 
particular form of exercising the taxing 
power of the State, our Constitution has 
placed fees under a separate category for 
purpose of legislation. Articles 110 and 
119 specifically speak of fees for licences 
and for services rendered. It is in the 
context of these provisions of the Consti- 
tution, the Supreme Court felt that a fee 
cannot be equated to a tax and that both 
of them have got a different concept. 
It is because of the circumstance that our 
Constitution has, for legislative purposes 
made a distinction between a tax and a 
fee, the Court proceeded to treat ‘tax’ as 
denoting a separate concept from ‘fee’, 
The question is whether the French Con- 
stitution makes a distinction between a 
tax and a fee. If it does not recognise 
any distinction between a tax and a fee 
and treats both the forms of exaction alike, 
we cannot import our notions of ‘tax’ and 
‘fee’, while construing the provisions made 
by the statutory bodies functioning under 
the French Law. If there is no distinc- 
tion betwcen a fee and a tax under the 
French Law then the impugned levy is 
valid whether it is a measurement or 
weighment fee or a supervision charge. 
Dalloz in page 2 of his code des lois 
politiques et administratives under the head 
of Direct Taxes has set out various forms 
of tax. Items 8, 9 and ro in that list 
deal with imposts for weighment,measure- 
ment and verification of alcometers and 
desimeters. If according to the learned 
Counsel for the appellant weighment 
and measurement ‘droit’ isa fee, it would 
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not have been possible for the author to 
include it in the list of direct taxes. This 
shows that even measurement or weigh- 
ment fee is treated as tax under the French 
Law. 


1g. The learned Counsel for the appel- 
lant has not produced any authority or 
material to convince us that the French 
Law in fact recognises the distinction 
between a tax and a fee, and that a meas- 
urement and weighment charge is only a 
fee and nota tax. Even if a distinction 
between a tax and a fee existed in the 
French Law, the levy in question can in 
our view, be treated only asa tax and 
not a fee as urged by the appellart. The 
first resolution is dated 26th December, 
1910. It proposes to levy a charge for 
Measurement and weighment. It has not 
fixed any quid pro quo'for the imposition 
of the levy. It merely gives a privilege 
to the person paying the charge of having 
his goods weighcd or measured in the 
places set apart for that purpose. The 
payment is not conditional on the goods 
bemg weighed or measured. Hence it 
cannot be said that the charge levied 
under that resolution is purely for services 
to be rendered. In the subsequent reso- 
lution dated 13th August, 1921 the levy 
is brought under a different head which 
has no reference to any service such as 
weighment or measurement. The above 
resolution has not been challenged before 
us. In the subsequent resolution dated 
16th Agugust, 1935 the charge is imposed 
by unit and vot by weighment, and this 
shows that the impost has predominantly 
a tax element. We have, therefore, 
hold that ‘even if the distinction betwee 
a tax or a fee is imported into the taxing 
system under the French Law which trea 
both of them as direct taxes and the validi 
ty of the taxing provisions under th 
French Law is to be tested with referen 
to the said concept which arose as a 
result of the peculiar characteristics of the 
Indian Constitution, the various resolu 
tions referred to .above before or subse- 
quent to 1921 show that the tax element 
is predominant and that there need not 
be any quid pro quo for imposing the le 
in question. We, therefore, reject the 
contention of the appellant that super- 
vision charges levied in this-case are bad 
for the reason that no services are ren- 


dered by the Pondicherry Commune. 
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13. The learned Counsel for the appel- 
lant then contends that if the levy in-this 
case is treated as a tax, the Munci, ality 
has no power to impose such a tax, that 
the Municipal Act of 1880 will not enable 
it to impose a charge of the kind in ques- 
tion and that the levy is, therefore, unau- 
thorised and illegal. By a Decree dated 
i2th March, 1880 the French Govern- 
ment had set up Municipalities in-ithe 
various French Settlements in India. 
Under that Decree the Territory of 
French India was divided into 17 Com- 
munes of which Pondicherry is one. ‘The 
Pondicherry Commune is to have a 
Mayor, 3 Deputy Mayors and 18 Muni- 
cipal Councillors. The Municipal Council 
can deliberate on all matters within its 
competence and allits deliberations on a 
subject outside its competence will be null 
and void, and the Governor in Privy Coun- 
cil shall declare its being null and void. 
Any resolution passed by the Municipal 
Council can be declared by the Governor 
to be null and void and the Municipal 
Council or any one of its members can 
also prefer an appeal before the “‘CGon- 
seil ad’ Etat” trying the disputed claims 
against the annulment order passed by 
the Governor. Chapter II of the said 
Decree deals withthe powers of the Muni- 
cipal Councils. Article 46 sets out the 
following matters among others: (1) the 
budget of the Commune and in general, 
all receipts and expenditure either ordi- 
nary or extraordinary; (2) the mode of 
assessment, rates and rules regarding 
collection of all municipal revenue excapt 
the dock dues as matters which could be 
deliberated upon by the Council. Article 
47 provides that the deliberations of the 
Municipal Council on the matters enu- 
merated in the preceding article which 
are forwarded to the Governor, shall be 
enforceable after the approval by the 
Governor in Privy Council.: Article 438 
enjoins the Municipal Council to give its 
opinion in respect of the following matters 
among others, mode of assessment, rates 
and rules relating to levy of Municipal 
tolls, dock dues and high road charges. 
Article 52 divides the receipts of the com- 
mune into two categories ‘ordinary’ and 
‘extraordinary’ and the ordinary receipts 
of*the commune shall comprise of, 
among other things, Municipal tolls 
weighing, measuring and gauging taxes 
lawfully established. Article 54 states 
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that the budget of each commune submit- 
ted by the Mayor and voted by the Muni- 
cipal Council shall be finally approved by 
an Arrete ofthe Governor in Privy Council. 


14. The learned Counsel for the respon- 
dents contends that the law under which 
‘drot de surveillance des merchandises 
én circulation’? is being levied by. the 
Pondicherry Municipality under the 
Municipal Resolution dated 12th May, 
1961 lawfully passed in exercise of the tax- 
ing powers vested in the Municipal Coun- 
cil under entry 6 ofthe lists of Taxes re- 
served for the commune under Article 52 
read with Article 46 (2) ofthe Municipal 
Decree, dated 12th March, 1880. It is 
said that the said Municipal Resolution 
has been duly approved by the Govern- 
ment in accordance with the procedure 
prescribed under Article 47 of the said 
Decree for the imposition of the taxes by 
the Municipal Councils. It is also 
pointed out that the tax presently levied 
and collected was under the name ‘‘droit 
de = surveillance des  merchandises en 
circulation’, as per the resolution of the 
Municipal Council, dated 13th August, 
1g21. Before that date the tax was called 
“droit de mesurage’ which was levied 
and collected as per the Arrete, dated goth 
November, 1956 and was credited 
entirely to the State exchequer and the 
Commune had no share whatsoever jn 
the proceeds realised. It is in pursuance 
of the revised scheme of distribution 
of taxing powers between the State and 


the Municipalities that the “droit de 
mesurage’? stood transferred ‘to the 
commune after 12th March, 1880. 


The said levy has been continued by the 
Municipality till date although the rate 
of taxation and the nomenclature of 
goods subject to the levy were amended 
from time to time according to the finan- 
cial exigencies of the Municipality. 


15- The learned Counsel for, the appel- 
lant however points out that Article 52 
read with Article 46 only deals with the 
procedure to be followed by the Munici- 
pality and that they do not deal with the 
power to levy a tax and that the decision 
of Ramaprasada Rao, J., upholding the 
validity of the levy under Article 52 (6) 
read’ with Article 46 of the Municipal 
Arrete of 1880 has ignored or overlooked 
the obvious distinction between the pro- 
cedure and the authority to levy the tax, 
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According to the learned Counsel, Article 
52 (6) can be taken only as enumerating 
all ordinary receipts of the commune, 
and it cannot be taken as providing the 
source of power to levy the tax. Buton a 
due consideration of the matter, we are 
ofthe view that Article 52 should be taken 
as enumerating the various heads of taxes 
or sources of revenue on which the Muni- 
cipal Council can deliberate. We are 
not inclined to agree with Mr. Venugopal 
for the appellant that apart from Articles 
46 and 52, there should be a separate law 
enabling the Municipality to impose the 
taxes contemplated under the various 
items in Article 52. The learned Counsel 
draws our attention to the last clause 
under the head ‘ordinary receipts’ which 
is as follows: 


“‘And, generally, the proceeds from all 
town-dues and Police taxes the levy 
of which is authorised by rules.”’ 


He contends that it supports his stand 
that there should be some other statutory 
provision enabling the tax in question 
to be levied by the Municipality. But 
we do not understand the aforesaid clause 
as requiring a separate Jaw authorising 
the Municipality to enforce the various 
matters referred to under the head ‘ordi- 
nary receipts’ in Article 52. After listing 
out the various items of ordinary receipts 
on which the Municipal Council can 
deliberate, the above clause sets out that 
the Municipality can also collect all town- 
dues and police taxes the levy of which is 
authorised by rules embodied in the arretes 
of the Governor made in Privy Council 
in consultation with the concerned 
Municipal Councils and the Council 
General. Article 52 enumerating the 
heads of receipts is to be treated as the 
list of items in respect of which the Meni- 
cipal Council can impose a levy. Article 
46 (2) enables the Municipal Council to 
deliberate on the mode of assessment, and 
the rates and frame rules regarding the 
collection of all municipal revenue. The 
word ‘municipal revenue’ occurring in 
Article 46 (2) clearly attracts clause 52 
which sets out the various items of muni- 
cipalrevenue. Apart from Article 52 we 
do not see any other provision in the 
Municipal arrete of 1880 which specifi- 
cally confers on the Municipal Council 
the power to levy a tax. We do not, there- 
37 


fore, see any necessity for a separate law 
conferring on the Municipality the power 
to levy Municipal Tolls, weighing, measur- 
ing and gaugmg taxes and taxes connect- 
ed with roads. Such a power can clearly 
be gathered from item 6 of Article 52. 
As already stated, the power to levy a 
measurement tax had been given to the 
local Government under clause 34 of the 
arrete ofthe Governor dated 20th Novem- 
ber, 1856. Article 36 of the same arrete 
exempted goods introduced into the com- 
mune by parties for their personal con- 
sumption and also goods which have 
already suffered such tax in any one of 
the French Settlements. The arrete dated 
26th December, 1856, regulated the 
collection of measurement tax in Pondi- 
cherry and Article 1 of that arrete 
fixed the rate of measurement tax for 
certain articles on the quantitative basis. 
The power to levy a measurement 
tax was given under the Decree dated 
12th March, 1880 to the Municipalities 
m the French Settlements including the 
Pondicherry Commune. Later on 13th 
August, 1921, the Municipal Council of 
Pondicherry changed the head of taxa- 
tion and redesignated it as ‘“‘ droit de 
surveillance des merchandises en circula- 
tion” and ever since that date the tax 
under that head is being levied by the 
Pondicherry Commune on various goods 
including cotton, cloth, yarn etc. The 
appellant has challenged only the resolu- 
tion dated 12th May, 1961, which only 
refixed the rates of levy for various 
commodities. It is only this notification 
which has been challenged on the ground: 
that the Municipality had no power to 
impose the tax in question. We hav 
already expressed the view that the 1 

is authorised by item 6 of Article 52 
read with Article 46 and that th 
learned Counsel is not right in his sub- 
mission that those Articles only provide 
the procedure for levy of tax and th 
do not themselves authorise the levy of 
taxes. We have already pointed out that 
Ramaprasada Rao, J., had held that the 
procedure contemplated ty the Munici- 
pal Act of 1880 has been duly followed. 
This finding of the learned Judge has not 
been questioned before us. The appel- 
Jant’s learned Counsel is questioning the 
authority of the Municipal Council to 
levy such a tax, though he concedes 
that the Municipality has followed the 


290 


procedure contemplated by the Munici- 
pal Act of 1880 in imposing the charge. 
According to the learned Counsel, the 
Municipal Council is only a statutory 
body without any legislative power and 
it can act only within the four corners of 
the Municipal Act of 1880. But we have 
earlier held that the Municipal Act of 1880 
gives the Municipal Council the power 
to levy the tax in question in view of “item 
No. 6 of Article 52 read with Article 46 (2) 
of that Act. The words ‘and other taxes 
lawfully established’ occurring at the end 
of item 60f Article 52 suggest that the 
earlier items, municipal tolls, weighing, 
measuring and gauging taxes and taxes 
connected with roads are all duly esta- 
blished. 


16. The learned Counsel for the appe 
lant draws Our attention to a decision o 
Ramakrishnan, J., in Parthasarathy v. 
State of Pondicherry, in support of his plea 
that the well known principles laid down 
for distmguishmg tax from fee has to be 
applied in testing the validity of the impost 
in this case. In that case the Municipal 
Council of Karaikal had passed a resolu- 
tion on 4th November, 1963, which was 
approved by the State of Pondicherry 
on 2nd April, 1964,.authorising the 
Municipality to collect the fees et the bus 
stand, the rates depending upon the 
seating capacity Of the buses which are 
parked there. The said levy was success- 
fully challenged on the ground that the 
rates fixed bore no reasonable relation 
between the levy and the services render- 
ed and that the pre-existing law granting 
power t9 the Municipalities to impose 
levy for granting licences to use parking 
places «Ontemplated only the levy of 
licence fee commensurate to the services 
rendered and not the right to levy an arbi- 
trary tax. But we find that the learned 
Judge in that case was construing Article 
44 Which deals with the power of the 
Municipal Ccuncil to regulate certain 
matters through resolutions. Naturally, 
therefore, the learned Judge construed 
that regulating power as enabling the 
Municipality under Article 44 (6) to 
levy a fee. We are however concerned in 
this case with the scope of Article 52 (6) 
read with Article 46 which deal with the 
power of the Municipality to raise the 
revenues under the various heads and 
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the mode of collection of those revenue’. 
We cannot, therefore, get any. support 
from the above decision. 


17. Though we have upheld the autho. 
rity of the Municipality to impose the 
levy in question in this case under Article 
92 (6) read with Article 46 (2) of the 
Decree of the year 1880, we consider it 
necessary to dea] with one other conten- 
tion put forward by the learned Addi- 
tional Solicitor-General on behalf of the 
respondents. Apart from sustaining the 
authority of tbe Municipality to impose 
the tax under the Municipal Act, 1880, be 
contended that even assuming that the 
Municipal Council had in fact no power 
to levy the tax of the kind in question on 
the basis of Article 52 (6) read with 
Article 46 (2) as contended by the learned 
Counsel for the appellant, still the levy 
purporting to have been made under the 
Municipal Decree of 1880 should be 
held to be justified by section 7 of Central 
Act XLIX of 162. It is pointed out 
that the levy of the tax in question has 
been in vogue at least from 1856 under 
the caption “‘droit de measurage ” and 
after 1921 under the caption ‘“‘droit de 
surveillance des merchandises en circula- 
tion”, tbat the said levy has not been 
challenged at any tıme by any one, thatit 
has been accepted and approved as a 
valid levy by the Governor, that ıt hag 
not been declared void under Article 33 
of the Decree of 1880 and that none ques- 
tioned the levy by filing an appeal before 
the “Conseil d’ Etat”, the only authority 
competent tO pronounce against the vali- 
dity of the levy. It is stated that the 
impost had been deliberated upon by the 
Municipal Council under Article 46 (2) 
read with Article 52 (6) and recommend- 
ed to the Governor who had given the 
requisite approval, that the resolution 
had been duly gazetted and that all the 
legal -formalities contemplated by the 
Municipal Decree of 1880 had heen gone 
through. As the levy hed been con- 
tinued all these years without demur from 
any quarter it should be taken that alt 
concerned proceeded on the basis that 
the Municipal Decree of 1880 authorised. 
the imposition of the levy. Reference 
is made by the learned Additional Soli- 
citor-General tO certain passages from 
Crawford and Craies. Crawford on ‘The 
Construction of Statutes’ says at page 388 
as follows:— 


1] SWADESHI COTTON MILLS CO. 2. COMMUNE OF PONDICHERRY (Ramanujam, J.) 29% 


‘Where the meaning of a statute is m 
doubt, the Court may resort to contem- 
poraneous construction—that is, the 
construction placed upon the statutes by 
its contemporaries at the time of its 
enactment and soon threafter—for assist- 
ance in removing any doubt. Simi- 
larly, resort may also be had to the 
usage or course of conduct based upon a 
certain construction Of the statute soon 
after its enactment and acqui sced in 
by the Courts and the legislature for a 
long period of time. As is obvious, the 
meaning given to the language of a 
statute by its contemporaries is more 
likely to reveal its true meaning than 
a construction given by men of another 
day or generation. .....ssesrereeres 
To be sure, contemporareous construc- 
tion may not be controlling, yet it IS 
obviously entitled to considerable 
weight, especially wbere men bave acted 
under a particular interpretation of the 
statute for a long time. Such a con- 
struction should not be rejected by the 
Courts except for strong and forcible 
reasons, nor is such a construction to 
be lightly overturned.” 


The same author at page 393 says:— 


“Where a certain contemporaneous 
construction has been placed upon an 
ambiguous statute by the executive or 
administrative Officers who are charged 
with executing the statute, and especi- 
ally if such construction has been obser- 
ved and acted upon for a long period 
of time and generally or uniformly 
acquiesced in, it will not be disregarded 
by the Courts, except for the most 
satisfactory, cogent or impellmg reasons. 
In. other words, the administrative con- 
struction generally should be clearly 
wrong before it is overturned. Such a 
construction commonly referred to as 
practical construction, although not 
controlling is nevertheless entitled to 
considerable weight. It is highly 
persuasive,” 


38. Craies on Statute Law says at page 
141 that light may be thrown upon the 
meaning of an obscure enactment by 
takiag into consideration the construction 
which for a long period of time has been 
put upon it. At page 144 the learned 
author says thus:— oe 


‘when thereare ambiguous expressions 
man Act passed two or three centuries 
ago it may be legitimate to refer to the 
construction put upon these expressions 
throughout a long course of years by the 
unanimous consent Of all parties interest- 
ed as evidence of what must presumably 
have been the intention of the legis- 
lature at that remote period.” 


xg. Ina similar case where the validity 
of port dues were questioned, Stirling 
L. J., expressed in Asheton Smith v. 
Owon}, as follows:— 


“Iwill only add that the rates and dues 
were paid by the plaintiff’s predeces- 
sors-in-title in respect of ships laden 
or unladen at Fort Dinorwic without 
dispute for a long period and down to a 
time shortly before bringing this action. 
This circumstance, though it may, not 
preclude the plaintiff from questionmg 
the right to levy rates or dues, yet as 
pointed out by Lord Blackburn in 
Clyde Navigalion Trustees v. Laird’, 
may Well render the Court cautiovs in 
holding that such right did not exist,” 


a0. In Migneault v. Malo®, the question 
arose as to whether the grant of probate 
was conclusive on the question of the 
genuineness of the Will and whether it 
is Open to the legal heir of the testator 
to impugn the Will. Though under the 
English Law, grant of probate is conclusive 
on the question of genuineness of the Will, 
a practice has been followed in Canada 
of not taking the grant of probate as 
conclusive and subjecting the probate to 
proof. The Privy Council expressed the 
view that they cannot disregard the prac- 
tice followed by the Canadian Courts with 
respect to it for the last 7o years. At 
page 139, the Privy Council observed 
ag follows:— 


“Upon the whole, it appears to their 
Lordships that, by the uninterrupted 
practice and usage of the Canadian 
Courts of Justice smce 1801, the law 
has received an interpretation which 
does not affix to the grant of probate, 
even in the circumstances of this case, 
that binding and conclusive character 
which it has in England and that accord- 
ing to that interpretation it was còm- 


2. fre) 8 Arp. ¢ is. 658 
e {1 . Cas, 658. 
3. (1871) 4 Law Rep. Tag (P.Q) 
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petent to the respondent to impugn the 
validity of this Will by way of defence 
to the action brought by the appellant 
for the payment of the,annuity”. 


"The learned Counsel for the respondents 
therefore, urges that all the parties con- 
cerned had proceeded on the basis that 
Article 52 (6) read with Article 46 (2) 
enabled the Municipality to levy the 
tax, as it is Only on that basis the levy 
has been made by the Municipality and 
continued without demur from 1880 and 
that such interpretation of Articles 46 (2) 
and 52 (6) by the concerned authorities 
in the year 1880 which has not been ques- 
tioned till now, should, therefore, be 
accepted. 


21. The learned Counsel for the appel- 
lant however, contends that there can be 
no question of acquiescence in the matter 
of tax andthe tax-payer can challenge 
the levy even if he had not demurred to 
the payment earlier. It is true that there 
js no question of acquiescence and 
the tax-payer cannot be prevented from 
raising the question of validity as and 
when he realises the illegality of the levy. 
But the question here is whether Article 
52 (6) has been understood by the parties 
concerned as authorising the Municipa- 
lity to levy weighment Or measurement 
tax, As submitted by the learned Addi- 
tional Solicitor-General, tax has been 
levied practically from the year 1880 
and the levy could be traced only to 
Article 52 (6). The approval by the 
Governor of the levy made by the Munici- 
pality and the levy not having been chal- 
lenged before the prescribed adminis- 
trative tribunals shows that everyone 
concerned proceeded on the basis that 
the tax is properly leviable under item 6 
of Article 52 and therefore the long and 
established interpretation of item 6 of 
the Article should be accepted. We are 
inclined to agree with the above submis- 
gion of the learned Counsel. Right from 
ithe year 1880 when the Decree was passed 
by the President of the French Republic, 
lArticle 52 (6) of that Decree has been 
construed as dealing with the various 
heads of taxation which the Municipa- 
lity is entitled to impose and the tax ia 

uestion not having been challenged on 
ithe ground that the taxing power has not 
jbeen traced from that item, we must give 
such a construction to Article 52 (6) 
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as WOuld accord with the long usage and 
the belief which the persons concerned 
entertained. We, therefore, hold that th 

levy in this case, has been duly authorised. 
and that, therefore, itis validly continued: 
under section 7 of the Central Act XLIX| 
of 1962. | 


22. The Writ Appeal is, therefore, 
dismissed - with costs. Coumsel’s fee 
Rs. 250. 

V.K. Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT: —P.S., Katlasam and N.S. Rama- 
swami, FF. ' 


Perumal and others Appellants* 

vs 

G. Ellusamy Reddiar and another 
Respondents 


Motor Vehicles Act (IV af 1939), Section 
110-A—Madras Motor Accidents Claims 
Tribunal Rules (1961), Rule 2 (c)—Accident 
due ta mechanical break-down—Docirine of 
res ipsa loquitor—Duty an the defendant to 
show that repairs were carried and regularly— 
Break-dawn only a neutral factor—Secitons 110 
io 110-F of the Motor Vehicles Aci— 
Procedural, not creating substantive righits— 
“Legal representative’? in section 110-A— 
Meaning of —Rule 2 (c) ultra vires the 
Act—Accident a tortious act—Provisions of 
the Fatal Accidenis Act apply to applications 
under section 110-A of the Motor Vehicles 
Act—Loss of life—Compensatton—Loss of 
future happiness. 

Per N. S. Ramaswami, F.— 


The doctrine of res ipsa loquitor means 
that an accident may by jts nature be 
more consistent with its being caused by 
negligence for which the defendant is 
responsible than by other causes, and that 
in such a case, the mere fact of the acci- 
dent is prima facie evidence of such 
negligence. Then the burden of proof 
is on the defendant to explain and to 
show that it occurred without fault on his 
part. [| Para. 6.] 


In the case of a mechanical break-down 
unless the def ndant satisfies the 


* A.A, Q, No. 15 of 1969. 
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Court that-he arranged periodical check- 
up and carried out neces repairs 
regularly and that-he did everything in 
his power to eliminate mechanical un- 
sOundness, the break-down would be 
Only a neutral factor and not a valid 
defence. [Para. 7.] 


Even in respect of claims before the Motor 
Accidents Claims Tribunal, one has 
necessarily to look to the provisions of the 
Fatal Accidents Act because the provi- 
sions Of the Motor Vehicles Act do not 
create substantive rights but they are 
Only procedural in character. [Para. 8.] 


The Tribunal making an award ‘“‘determi- 
ning the amountof compensation” which 
appears to it to be just ‘‘has naturally to 
look to the law of torts? in determining 
such compensation. The claimants have 
necessarily tO prove that the owner of 
the motor vehicle concerned was guilty 
of a tortious act, either directly or 
vicariously, resulting in the accident. 
[Para. 10.] 


The amendment to the Motor Vehicles 
Act by Act LVI of 1969 makes it abun- 
dantly clear that sections 110 to 110-F 
of the Motor Vehicles Act are only pro- 
cedural in character and they do not 
deal with substantive law. They have 
nothing to do with the substantive rights 
and liabilities of parties. The term 
“‘legal representative’ occurring in 
section 110-4 of the Act has a wider 
import than the definition of the term 
contamed in section 2 (11) of the Code 
of Civil Procedure and rule 2 (¢) of the 
Madras Motor Accidents Claims Tribimal 
Rules, 1961 made by the State Govern- 
ment is beyOnd its rule-making power 
and therefore it should be struck 
down. The term ‘“‘legal representative” 
Occurring ig section 110-A of the Act 
takes in persOns covered by the term 
“‘representative” occurring in section 
1-A Of the Fatal Accidents Act. The 
term “representative” occurring in 
section I-A of the Fatal Accidents Act 
should be understood as referring to next 
of kin who are the dependants of the 
deceased as contemplated under that 
Act. The term “representative” occurring 
in the Legal Representatives Suits Act 
should refer to persons who represent 
the estate of the deceased and that need 
not take in next-of-kin who would be 
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dependants of the deceased under the 
Fatal Accidents Act but may not be 
persons who represent the estate of the 
d . Therefore the word “‘represen- 
tative” Occurring in section 1-A of the 
Fatal Accidents Act, and the same term 
Occurring in the Legal Representatives 
Suits Act need not have the same mea- 
ning. [Paras. 23, 24, 26, 27, 30.] 


The term “legal representative ” 
in section 110-A Of the Motor Vehicles 
Act should take in all persens who 
can maintain an action under the 
Legal Representatives Suits Act or under 
section 2 of the Fatal Accidents Act 
as the case may be as well as those 
who can maintain an action uoder 
section 1-A of the Fatal Accidents Act. 
That being so, one cannot restrict the 
meaning of the term ‘legal representatives” 
occurring im section 110-A of the Motor 
Vehicles Act as that in section 2 (11) 
of the Code of Civil Procedure. The 
attempted definition under tule 2 (e) 
of the Madras Motor Accidents Claims 
Tribunal Rules is not necessary for the 
purpose of carrying into effect the provi- 
sions Of sections 110 to 110-B of the Motor 
Vehicles Act. [ Paras. 32 and 34.] 


By the mere use of the words ‘‘compensa- 
tion which appears to it to be just” in sec- 
tion 110-B of the Motor Vehicles Act, the 
relevant provisions of the ‘Act (sections 
IIo tO 110-F) cannot be said to create 
new rights Or liabilities. These provisions 
in the Act are not meant to alter or 
amend the pre-existing law relating to 
the substantive rights and liabilities of 
the parties. [Para. 37] 


In respect of applications under section 
110-A Of the Motor Vehicles Act for the 
death of a person in a motor accident, the 
claimant must prove that the accident 
amounted to a tortious act and if 
that is proved, compensation can be 
awarded for loss of benefit to the clai- 
mants if they are dependants as contem- 
plated under the provisions of the Fatal 
Accidents Act and compensation can 
also be awarded towards, loss to the 
estate of the deceased, whether the 
claimants are dependants under the 
Fatal Accidents Act or not. [Para. 48.] 


On the ground of loss of expectation of 
life, compensation is to be assessed 
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ony for the loss of future happiness 
and such assessment should be ofa mode- 
rate amount. [Para. 52.] 


Per Kailasam, J.—The term “‘legal repre- 
sentative? can be construed as includ- 
ing all claimants under section r10-A 
of the Motor Vehicles Act. (Para. 66] 
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Appeal against the order of tbe Motor 
Accidents Claims Tribunal, Madras, 
dated 13th March, 1968 and made in 
O.P. No. 225 of 1065. 


Syed Ahmed, for Appellant. 
K. Kesavanath Davey, for Respondents, 


The Judgment of the Court was delivered 
by 


Ramaswami, #.—The claimants in O.P. 
No. 225 of 1965 before the Motor 
Accideits Claims Tribunal, Madras, 
whose petition has been dismissed, are 
the arpellarts. The three appellants 
are the brothers and sister of one Kadir- 
vely who was killed ia a motor accident 
which occurred at about Iı P.M On 25th 
August, 1965 in Ghantz Road, Madras. 
The lorry bearing registration No. MDJ 
2172 owned by the Ist respondent is the 
vehicle which was involved ia the acci- 
dent. Kadirvelu was actually standing on 
the steps of a tea shop off the pedestrian 
pavement east of the road and the lorry 
in question swerved, went over the pave- 
ment ard knocked against the said tea 
shop, in the process jamming Kadirvelu 
to death. The az} ellants clainud a total 
sum of Rs. 40,0co as compensation, mak- 
ing the owner of the vehicle and the insurer 
thereof as respondents 1 and 2 respectively. 
The two responjents contested the pcti- 
tion and the Tribunal came to the con- 
clusion that the accident was not due to 
any negligence or rashness on the part of 
the dirver of the lorry, that it wês an 
inevitable accident due to an unforeseen 
mechaaical defect and that therefore the 
claimants are not entitled to ary com- 
pensation. The Tribunal also gave a 
finding that if the claimants are entitled 
tO compensation on the ground that the 
accident was.a result of rasb or negli- 
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gent driving of the vehicle, a sum of Rs. 
5,400 would te the just compensation pay- 
able to them. But the petition came to be 
dismissed on the ground tbat there was no 
rashness or negligence oa the part of the 
driver of the lorry. Therefore the claim- 
ants have filed this Gwil Misa llaneous 
Appeal pressing their claim. 


a. The first question that arices for con- 
sideration is whether the accident was as 
a result of negligence. The road in ques- 
tion runs north to south and the width of 
the road as spoken to by P.W. 3, the police 
efficer who visited the scene after the acci- 
dent, is 28 feet g inches. On the eastern 
side of the road there is a pedestrian pave- 
ment, 4 feet wide. There is a tea shop 
called Gopal Tea Stall east of the pave- 
ment. Kadirvelu (since deceased) was 
standmg on the steps just in front of 
the said tea shop, facing the same (faciag 
eastwards) and taking tez. It was then 
the lorry, which proceeded fiom north 
to south in the road, swerved, jumped 
over the pavement and dashed against the 
tea stall, in the process of which Kadirvelu 
was caught hetween the lorry aad the 
tea stall and crusbed to death. 


q The accident is spoken to by Arumu- 
gam (P.W. 5.) on behalf of the claimants 
and Kandan ‘R.W. 1.) who was the 
driver əf the lorry, on bebalf of the 
respondents. We have also the evidence 
of P. W. 3, the police officer who visited 
the scene sometime after the accident and 
he bas drawn a plan as per Exhibit P-1 
showing the tyre marks and other parti- 
culars, 


P.W. 5 was also sear the tea shop 
in question and he was also injured in 
the accident, but he escaped with minor 
mjuries. All that he says is that while 
himself and the deceased were taking 
tea facing the tea stall and standing 
on the steps close to the same, the lorry 
came and hit them. He added that 
there was nO sOunding of born by the 
lorry at about the time of the accident. 
R.W. ı the driver of the lorry, stated 
that he was driving the lorry from north 
to south, that the lorry was empty 
(t.6.) without any load, that two tullock 
carts were gomg ahead of the lorry, 
tbat he overtook the said two bullock 
carts by going to his right side (western 
side of the road), that after he so over- 
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took the two carts, he wanted to bring. ` 
the lorry to the centre of the road, that 
then the steering began to wobble, that 
the steermg wheel turaed left and could 
not be brought to the normal positior, 
that when he applied the brakes they 
failed and tbat therefore the vehicle 
got Over the platform on the eastern side 
of the road and dashed against the tea 
shop, Only zfter which the vehicle came’ 
to a stop. P.W. 3 the police officer, 
stated that be found tyre merks to a 
distance of 56 feet from tbe place of 
mpar t, that the eaid marks were straight 
(rth to south) to a certain distance 
and thea it took a turn across tbe road 
diagonally up to the place of imovact. 
The left front wheel was found detached 
and lying on the left side of the lorry 
in between the steps of two adjacent 
shops off the pedestrian pavement. The 
front part of the tea shop in question, 
as Well as the southern wall of an adjacent 
stall wcre found badly damaged. This 
Witness also stated that tbe brakes of 
the vehicle were found to be efficient. 


5. The respondents examined one Velayu- 
tham, who is an automobile Er gineer, 
as R.W. 2 to give opinion evidence 
in order to support tbeir case that the 
accideut was as a result of a sudden 
mechanical breakdown. The witness 
explained as to how the left front wheel 
in the vehicle could have come out 
from its position. He stated that in case 
the nuts had come out of the sub-axle, 
the wheel would start to come out by 
a few inches before it finally drops 
out. According to him, it is possible that 
nuts May come out unnoticed by the 
driver. The sub-axle being about 6 inches 
long, before the wheel comes out com- 
pletely and falls down, it would be 
rolling on the bearing even after the 
nuts had slipped, but in that position 
tbe brakes would not act. He added 
that accidents do happen due to slipping 
of sub-axle nuts. lt was also sought to 
be made out through his evidence that 
the coming out of the front left wheel 
was not due to the impact itself. The 
Witness stated that had the wheel come 
out due to the impact, the bearings 
as well as the hub would have been 
broken and the threads of tbe sub-axle 
would be wiped away completely. As it 
it is not in evidence that either the 
bearmgs or the hub was found broken 
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or about the sub-axle threads having 
been wiped away, it was sought to Fe 
mace out through the evidence of R. W. 2 
that the coming out of the left front 
wheel of the lorry was not due to the 
impact but it was only cue to a latert 
mechanical defect. 


6. As I said, the Tribunal below held 
that the accident was a result of 
the mechanical defect and the accident 
was aot due to any negligence or rashness, 
But On a careful consideration, I am 
unable to accept the finding of the Tribu- 
nal below on this point. There are two 
aspects Of the question. The first is 
whether the accident was due to rash 
or negligent driving by R.W. 1, the 
driver Of the vebicle. The second is, 
even if the accident was a result of 
mechanical defect, whether reasonable 
care had been taken to prevent such 
breakdown resulting in the accident. 
The lorry had admittedly gene out of 
the road, jumped over the pavement 
and attacked the deceased who was 
actually standing on the steps of the tea 
stall. Under such circumstances, the 
doctrine of res ipsa loquttur would come 
into play. It is then, the burden shifts 
On to the respondent to prove that the 
accident was not due to negligence. 
The doctrine of res ipsa loquitur means 
that an accident may ty its nature be 
more consistent with its being caused 
by negligence for which the defendent 
is responsitle than by other causes, 
and that in such a case, the mere fact 
of the accident is prima facie evidence 
of such negligence. Then the burden 
of proof is oa the defendant to explain 
and to show that it occurred without 
fault oa his part. I will assume in this 
case that the coming off of the left front 
wheel was not i to tbe impact 
itself Fut because of the sub-axle nuts 
breaking or slipping all of a sudden. 
But the respondent cannot escape liability 
by merely showing tbat the accident 
was as a result of a mechanical defect. 
He should further show that he took 
reasonable care to avoid- such mechanical 
defect. There is no evidence as to whether 
the sub-axle nuts broke or slipped. 


4. Bingham in Motor Ciaims Gases (Gth 
Edition, page 183) points out that if 
av accident is due to a latent defect which 
is not discoverable by reasonable care, 
there is no negligence. Therefore it is 
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not enougb for the respondent to prove 
that the accident is due to latent defect, 
but he must furbter prove that tbe said 
defect was aot discoverable by reasonable 
care. Regarcing cases of met hanicak 
defect causing accident, it is pointed 
out in R, v. Spruget, that the 
defence of mechanical defect. 
has co application where the 
defect is known to the driver 
or should have beer. discovered by him 
had he exercised reasonable prudence. 
In the present case, no doubt, there is 
no evidence to show that the defective 
nature of the sub-axle nuts was known 
to the driver or the owner of tbe vehicle. 
But the matter dees nət rest there. It 
must be shown ky the respondent that 
the cefect could not be detected in 
spite of exercise of reasonable care. In! 
the case of mechanical break-down unless 
the defendant satisfies the Court tha 

he ` arranged periodical check-up and 
carried Out necessary repais regularly 
and thet he did everything in his pewe 

to eliminate mechanical unsoundness, 
the break-down would be only a neutral} 
factor and not a valid deferce. In tbe 
present case, there is absolutely no 
evidence to show that tbe Ist respoadent 
took any care to avoid the mechanical 
defect. R. W. 1 the driver ~f the lorry, 
said that he did nct know whether the 
mechanism was ever checked. Ther: fore 
I think the 1st respondent bas not dis- 
charged his burdex: of rebutting the presu- 
mption arising from the doctrine of res. 
ipsa loquitur. 


8. The next pcint to be considered is 
whether the appellants, who ere the 
brothers and sister of Kadirvelu {sirce 
deceased) are persons entitled tc claim 
compensation under scction 110-A of 
the Motor Vebicles Act (bereinafter refer- 
red to as the Act). e contention On 
behalf of the respondents is that in view 
of the fact that the appellants are not 
dependants under section 1-A of the Fatal 
Accidents Act, they cannot maintain any 
claim for compensation regarding the 
death of Kedirvelu. Per contra, the 
contention on tehalf of the appellants is 
that the provisions of the Fatal Accidents. 
Act have no application to ə claim before 
the Motor accicents Claims Tribunal, 
that the provisions under the Motor 
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Vehicles Act give a rigbt to all legal repre- 
sentatives of the deceased to maintain to 
‘claim for compensatior, that the term 
“legal representatives”? occurring in scc- 
tion 110-A of the Act would take m the 
brothers and sister of a deceased who 
died a bachelor and that therefore then 
claim cannot be negatived on the ground 
that they are not dependants as defired 
under section 1-A of the Fatal Accidents 
Act. I am cf the opinion that reither 
of tte contentions is correct. Even in 
respect of claims before the Motor Acci- 
dents Claims Tribuaal, one has necessarily 
to look to tbe provisions of the Fatal 
Accidents Act because the provisions of 
the Motor Vehicles Act do not creete 
lsubstautive rigbts but they are only pro- 
icedural in character. Even so, the appel- 
lants being the brothcis and sister of the 
deceased, are rot wholly withovt remedy. 
Though they are not entitled to compensa- 
tion fer loss of benefit as they are 
not dependants under section 1-A of the 
Fatal Accidents Act, they would be 
ertitled to claim compensation towards 
loss cf estate of the dcceased as persons 
who represent his estate. 


9. The contention on tebalf of the appel- 
lants proceed on the footing that sections 
110 to 110-F of tke Act create substan- 
tive rights and that they are not merely 
procedural: It is on that basis it is .on- 
tended that in respect of claims urder 
section 11¢-A of tre Act, one should not 
look to the provisions in the Fatal Acci- 
dents Act in order to determine whether 
tbe claiments are entitled to compersa- 
tion and if so, to what amount. On an 
examination Of all the relevant provisions, 
I am quite clear that sections 110 to 110-F 
of the Act do not purport to change the 
substantive law under which persons can 
claim compensation for either death or 
injury caused by tortious acts. F.rst of 
all, it must be noted that sections 110 to 
110-F of the Act do not say that in every 
case Of accident (whether the accident 
is as a result of tort‘ous act or not), the 
injured or the legal representatives of the 
deceased, as the case may be, are entitled 
to compensation. Undoubtedly the 
substantive tight to claim compensation 
işs Only under the general law of torts. 
It cannot be disputed and, as a matter of 
fact, it is not disputed that either an 
injured or the legal representatives of 
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the deceased, as the case may be, should 
establish that the accident wes as a result 
of rashness or negligeace On the part of 
the owner of the motor vehicle or his 
servant, before ever they can _ claim. 
compensation in .espect Of the accident. 
That being so, merely because ~ section 
110-A says that either the injured person 
or the legal representatives of the decea- 
sed, as the case may be, can file applica- 
tion for compensation and section 110-B 
says that the Claims Tribunal may make 
an award determining the amount of 
compensation which appears to te just, 
it cannot be claimed tbat auy new right 
is created under these provisions. 


10. The Tribunal making an award 
“determining the amount of compensa: 
tion which appears to it to be just” hasj, 
naturally to look to the law of torts in 
determining such compensation. If thet 
owner Of the vehicle is not a tort-feascr, 
then, in spite of the accident causing 
either injury or death, as the case may 
be, nO cOmpensation can be awarded by 
the Tribunal. Therefore, the mere 
fact that the section says that the Tribunal 
would determine the amount of compensa- 
tion whicb appears to it to be iust, does. 
not mean that any new right ıs created 
to the claimants. Tbe claimants have, 
necessarily to rrove that the owner of th 
motor vehicle concerned is guilty of a 
tortious att, either Cirectly or vicariously, 
resultirg in the accident. 


ux. Itisstated that in the latest amend- 
ment of the Act, section 95 has been so 
amended in order to create an absolute 
liakility in respect of injuties caused to 
passengers in public service vehicles. 
Section 95 of the Act is the one which 
specifies the requirements of the insur- 
ance policies to be taker in respect of 
motor vehicles. Section 95 (1) (b) as 
it originally stood stated tbat tbe insur- 
ance must be a policy which insures the 
person or classes Of persons specified in 
the policy to the extent specified in sub- 
section (2) against any liability which may 
be incurred by him or them in respect of 
the death of or, bodily injury to, any 
person caused by or arising out of the 
use Of the vehicle in a public place. 
There is also a proviso to this cMAuse 95 
(1) (b) but that need not be referred 
to now. By Act (LVI of 1969), section 
95 (1) (b) has been substituted by a new 
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clause. As far as it is now material, it is 
as follows:— 


“g5. (1) In order to comply witb the 
requirements of this Chapter, a policy 
‘Of insurance must be a policy which— 


(a) 4 * 4 + Ps 


{b) insures the person or classes of 
persons specified in the policy to the 
extent specified in sub-section (2). 


(i) against any liability wbich may 
be incurred by bim in respect of the 
death of or bodily injury to any person 
or damage to any property of a third 
party caused by or arising out of the 
use Of the vehicle in a public place; 


(ii) against the death of or bodily 
injury to any passenger of a public ser- 
vice vebicle caused by or arising out of 
the use of the vehicle in a public place. 


hS 


* * * * %9) 


As in the new clause (b) (i) it is stated that 
the insurance is to be against any liabi- 
lity which may be incurred by the person 
or classes of persons specified in the policy 
but clause (b) (ii) simply says that the 
Insurance Is tO be against the death of or 
bodily injury to any passenger of a public 
service vehicle, witbout referring to any 
liability which may be incurred by the 
person or classes of persons insured in 
respect of such death ofor bodily injury 
tO any passer ger, it is said that under 
the abovesaid clause, oz., new clause (b) 
{ü}, an absolute liability in respect of pas- 
sengers travelling in a public service 
vehicle has been created. In this 
connection, the statement cf objects and 
reasons for tbe Amending Act (LVI of 
1969), which introduccd the abovesaid 
new provision, is pointed out. In para- 
graph 6 of the said objects and reasons 
it is stated thet the bill seeks to provide 
for covering of passenger risks for public 
service vehicles irrespective of the culpa- 
bility of the owner or driver of such 
vehicle for any accident in which it 
may be involved, provided that there 
was no contributory negligence on the 
part of the victim. From this it is stated 
that ewen though the driver of a public 
service vehicle might not have been 
rash or negligent in respect of the accident 
in which any of the passengers in the 
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vehicle is injured or dead, the insurer 
shall ke liable to pay compensation to 
such victims. Though the statement 
of objects and reasons mentioned above 
supports the above view, whether the 
said object has been achieved or not 
has to ke examined. 


Ig. Assuming without deciding that 
the new section g5 (1) (b) creates an 
absolute liability in respect of injury 
or deatb to passengers in a public service 
vehicle, that has notbing to do with 
the present question, for two grounds, 
viZ., this amendment ccmes into effect 
Only in the year 1g69 and (2) the af solute 
liability, if any, is only in respect of 
passengers in a public service vehicle. 
In the present case, weare not con erùed 
With any passenger wbo was injured 
Or dead in the accident. 


1g. This is a case where 2 lorry attacked 
and killed a person who was standing 
on the pedestrian pavement. If really 
the preseat section 95 (1) (b) creates 
an absolute liability in respect of passen- 
gers in a public service vehicle, that 
fact would only highlight the position 
that in respect of other claimants there 
is no question of absolute liability and 
that the claimants can succeed only 
by proving that the injury or tbe death, 
as tbe case may be was due to tortiovs 
act On the part of the owrer of the motor 
vehicle, either directly or vicariously. 


14. If one bas necessarily to look tc 
the law of terts, thenit must be remem- 
kered that before the coming inte force 
of the Legal Representatives Suits’ Act, 
1855 (XII of 1855) and the Indian 
Fatal Accidents Act (XIII of 1855) 
under the maxim of actio personalis 
morilur cum persona, no action could be 
maintained by any One in respect of 
the death of a person, even though the 
death had Leen caused by the defendant 
by committing a tortious act, Tre maxim 
wbich means ‘ʻa personal claim dies 
with the person” is a general rule applica 
ble to torts and prevents represer tatives 
of the decease. from suing in his right 
for the suffering aud pecuniary loss 
caused to the deceased during hislifetire 
by reason of the injury of which the 
deceased ultimately died. The result 
was that the person who caused the 
death of other cannot be sued in tort, 


I] PERUMAL V, ELLUSAMY REDDIAR (Ramaswamt, J.) 


though if death had not been caused 
but oaly injury had been caused, the 
injured would beentitled to sue and recover 
damages for the tortious act. The position 
wasit was cheaper to kill tban to maim 
or cripple”. In Englard, the zbove unsatis- 
factory state of law was overcome by 
the passing of the Law Reforms Act and 
of the Fatal Accidents Act,1846, which 
is commonly known as Lord Campbell’s 
Act. 


15. The Indian Fatal Accidents Act 
(XIII of 1855) followed the above 
English Act of 1846. Uxcer section 1-A 
of the Fatal Accidents Act, a new right 
is created in favour of certain dey endants 
who are named therein, to maintain 
an action or suit for damages in respect 
of the death of a person. The dependants 
for whose benefit an action can be main- 
tained under section 1-A of the Act 
are the wife, husband, parents (which 
term includes not only father and mother 
but also grandfather and grandmother) 
ard child (which term includes not 
Only son and daughter but also grand- 
son and grand-daugbter and step-son 
and step-daughter). This Act viz., the 
Indian Fatal Accidents Act and the 
Legal Representatives’ Suits Act of 1855 
came into force cn one and the same 
date, viz., 27th March, 1855. 


16. Under the Legal Representatives’ 
Suits Act (XII of 1855) which corres- 
ponds to the Law Reforms Act in Ergland 
the cause of action in respect of loss 
to the estate of a person whose death had 
been caused (by tortious act) is made 
tO survive and be available to the execu- 
tOrs, administrators or representatives 
of the deceased. The long title of 
of this Act is “An Act to enable executois, 
admmistrators, or representatives to 
sue and be sued for certain wrongs”. The 
preamble says that wherear it is expedient 
to enable executors, administrators or 
representatives in cert@ia cases tO sue 
and be sucd in respect of certain wrongs 
which, according to the present law, do 
not survive tO Or against such executors, 
administrators or representatives, the 
law is enacted. 


17. It must be remembered that the 
claim on behalf of the dependants mention- 
ed in section 1-A of the Fatal Accidents 
Act is entirely different from what is 
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compendiously called ‘‘loss of estate of 
the deceased”. Under section 1-A, com- 


pensation is claimable in respect of loss 
of benefit to the dependants mentioned 
therein. But it is under tbe other Act, 
viz,. the Legal Represertatives’ Suits 
Act, 1855‘the cause of action regarding 
loss of e.tate was made to survive to 
the executors, administrators or repre- 
sentatives of the deceased, If the person 
wronged does not die as a result of the 
wrong-doing, under the general law 
of torts he always has the right to main- 
tain an action for loss of estate (I will 
come to the question what exactly is 
the loss of estate, a little later). Before 
the passing of the Legal Representatives’ 
Suits Act, such right to loss of estate 
died with the wrorged and the same 
did not survive to the executors, adminstr- 
ators Or representatives of the deceased. 
After the passing of the said Act, the 
eXecutOrs Or administrators or repre- 
sentetives of the decezsed, as the case 
may be, can maintain a suit for loss 
of estate of th= deceased, 


18. The Fatal Accidents Ast, 1855 
comtemplates that there sbould be only 
One action Or suit for loss of benefit in 
respect of a wrongful act. That is the 
first part of section 2 of the szid 
Act which says: ‘‘Provided always that 
not more than One action or suit shall 
be brought for, and in respect of the 
same subject-matter of complaint”. If 
a person dies cf a tortious act, there 
could not be one action for the-loss of 
Eerefit to one of the dependants as 
contemplated under secticn 1-A of the 
said Act and a separate action for loss of 
such benefit to another dependent, theugh 
a separate suit or action for the loss cf 
estate can be brought by the executors 
or administrators or representatives of 
the duceased, as ‘the case mey be. But 
the second part of the abovesaid section 
2 of the Fatal Accidents Act is an enat ling 
provision by which in any suit or action 
for the Icss of benefit to the dependants 
as contemplated under section 1-A a 
claim in respect cf loss of estate can also 
be inserted by the executor, administrator 
Or representative of the deceased, as the 
case may be. The second part of section 2 
of the Fatal Accidents Act says: ‘‘Provid- 
ed that in any such action or suit, th, 
executor, administrator Or representative 
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of the deceased may insert a claim for and 
recover any pecuniary loss to the cstate 
of the decezsed occasioned by such 
wrongful act, neglect or default, which 
sum, when recoverrd, shall be deemed 
part of the assets of the estate of the 
deceased”, - 


1g. In the whole of the Fatal Accidents 
Act, the reference to the loss cf estate 
is Only in the above provision. It may 
be seen that this provision contained 
in section 2 ef the Fatal Accidents Act 
itself is procedural in character as 
is does net cieate any substantive 
right in the executor, administrator or 
representative ofthe deceased to claim 
pecuniary loss to the estate of the deceased. 
The substar.tive right is always in the 
general law of torts. But as the law origin- 
ally stood, such right to claim pecuniary 
loss to the estate would have died with 
the deceased and no action could be 
maintained by the deceased’s executor, 
administrator or representative. The 
Legal Representatives’ Suits Act altered 
the position and made the cause of 
action for such pecuniary loss to the 
estate Of the ' deceased to survive to the 
executor, administratcr or representative 
of the deceased. Section 2 of the Fatal 
Accidents Act only says that the executor, 
administrator or iépresentative of the 
deceased may insert a claim for pecuniary 
loss to the estate of the deceased in a 
suit Or action brought on Lebalf of the 
depeadants of the deceased fcr lcss of 
benefit as contemplated under section 
I-A. Tbus it is clear that secticn 2 
of the Fatal Accidents Act itself does not 
create any «ight, but it is only an enabling 
provision saying that if there is an action 
or suit for loss of benefit te the dependants 
the executor, administrator ox repre- 
sentative of the deceased may insert ə 
claim for pecuniary loss to the estate 
of the deccased in the same action. 


zo. Section 306 of the Indiar Succes- 
sion Act (and thc corresponding provisions 
in the ecrlier Acts, viz., Probate and 
Administration Act of 188: and the 
Indian Svccession Act of 1865) says 
that cause of action for personal irjuries 
dos not survive to and agairst the 
execut®rs or administrators of a deceased 
person. But the exception is in “respect 
of personal injuries causing the death 
of the party. In case of personal 
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injuries causing the death of the party, 
the cause of action does survive tO 
the executors or administrators of the 
deceased. This is in accordance with the 
Legal Representatives’ Suits Act of 1855, 
But for that Act, under the maxim 
acto personalis moritur cum persona, the 
cause Of action even in respect of injuries 
causing the death of the person would 
die with him. 

ar. There is no distinction Letween a 
motor accident causing fatal injuries 
tO a person and other accidents or 
any Other act causing such fatal injuries 
regarding rights and liabilities cf the 
parties. The liability of ‘the defendant 
in all such cases, including cases of 
motor accidents, is founded only on 
the law of torts. As the motor vehicles 
increased and motor accidents were 
also on the increase, the Legislature 
compelled the owners of motor vebi- 
cles to have insurance cover in respect of 
third party risks. Under section rro 
of the Motor Vebicles Act, 1039 as it 
stocd before the amendment cf the 
year 1956, the State Governments had: 
been empowered tO appoint persons. 
tO investigate and report on motor 
accidents. But such persons so appointed: 
were not empowered to adjudicate on 
the bability of the insurer or on the 
amount of damages to be awarded, except 
at the express desire of the insurance 
company concerned. Therefore, till the 
amendment of the Act in the year 1956, 
the claimants in respect of injury or death 
dve to a motor accident had to go only 
to the crvil Court just like in any other 
case of tort. 


22. Then in the year 1956, the Legis- 
lature substituted the present sec- 
tion 116 for the former section and. 
also introduced sections 110 A-to 110-F, 
The present provisions contained in 
sections IIO tO 110-F came into effect 
on 16 February, 1957. The statement 
of objects and reasons for substituting 
the present sections 110 to 110-F in the 
place of the original section 110 is 
significant. It is stated that the origiral 
provision kad not helped persons of 
limited means in preferring claims 
on account of injury or death because 
a Court decree has to be obtained before 
the obligation of an insurance company 
to meet the claims can be enforced and 
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it is therefore proposed to empower 
State Governments to appoint Motor 
Accidents Claims Tribunals to determine 
and award damages. Thus it is clear 
that in respect of claims relating to 
moto: accidents, which were being entert- 
tained by the civil Courts, the Legislature 
paved the way for the creation of a new 
forum in the shape of Motor Accidents 
Claims Tribunal. There can be ro 
doubt, therefore, that the provisions 
contained im sections tro to tric-F 
of the Motor Vehicles Act, which speak 
of the constitution of Motor Accidents 
Claims Tribunals and how applications 
to such Tribunals should be made and 
disposed of, relate only to procedure and 
they have nothing to do with the sub- 
stantive rights ard liabilities of parties. 
It is needless to stress that the substantive 
right of a claimant and the liability 
ofthe defendant have to be determined 
only as per the law of torts and that 
but for the Legal Representatives’ Suits 
Act and the Fatal Accidents Act (both of 
the year 1855), there would be no cause 
of action available to any Ore in respect 
of injuries resulting in the death of 
the injured. 


23. Tillthe recent amendment of the 
Act by Act (LVI of 1a6a), section 110 
stated that the Accidents Claims Tribunal 
is to be constituted for the purpse of 
adjudicatimg upoa claims for compe .- 
sation in respect of accidents invclving 
‘the death of, or bodily injury to, persons 
arising Out Of the use of motor vebicles. 
it did not say anytbirg about perso1.al 
properties lost by the injured or the 
person who died in such motor accident. 
Under substantive law, if a person is 
injured owing tothe defendant’s tortious 
act, he would, among other things, 
ibe entitled to the value of damages, 
if any, tO his personal property. If a 
‘persOn goes On a cycle and he is knocked 
down by a motor car dve to the negligence 
or rashness On the part of the motor car 
driver, then the person who is so knocked 
down would be entitled to claim the 
value of the damaged cycle, apart from 
Other damages. Even if the injured 
dies as a result of the injuries, his legal 
representatives can mgairtain a claim 
in respect of the value of damages tc 
the cycle as part of loss to the estate of 
the deceased. Section 110 of the Act, 
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as it stood befcre the recent amendment 
cf 1969, did not specifically provide 
for the Motor Acciderts Claims Tribunal 
going into the question of such damages 
to property. In Selvaraj v, Jagannathan}, the 
questior arose whether the civil Court has 
no jurisdiction to entertain even a claim 
in respect of damage to property im a 
motor accident. That is a case where 
a person was injured and his cycle was 
damaged ky a motor accident. He filed 
a suit in tbe civil Court for damages 
towards his personal injuries as well 
as damages to the cycle. As a Mctor 
Acciderts Claims Tribunal had been 
constituted, the civil Court returned 
the plaint holding that it had no jurisdic- 
tion tO entertain any part of tre claim. 
On a revision against such zn orcer, 
Veeraswami, J. (as be then was), held 
that in so far as the claim in respect of 
personal injuries is cOnceraed, sections 
110 (1) and r10-F of the Motor Vehicles 
Act make it clear that the claim for 
bodily injury is triable only by the Claims 
Tribunal having territorial jurisdiction, 
but the jurisdiction of such Tribunal 
is limited by the terms of the statute 
and did not cover claims of damages 
tO property and that therefore the civil 
Court had jurisdiction to try the suit 
in sO far as that relates to the claim of 
compensation for demage to the property. 
The learned Judge was aware of the 
difficulty in two forums entertaining 
claims in respect of One and the same 
accident—one forum regarding personal 
injuries and the other regardirg damages 
to property—for there is likely to 
be conflict of findings. But the learned 
Judge said tbat such difficulty would 
not make any difference to the limits 
of the jurisdiction of the statutory Tribunal ` 
set by the terms of the legislation. 'To 
rectify the above unsatisfactory positicn 
the Legislature has now amended section 
110 (1) Of the Act by the Amending Act 
(LVI of 1969). In my opinion, thi 
recent amendment makes it abundantly 
clear that sections 110 to 110-F of the Ac 
are Only procedural in character and they 
do not deal with sukstantive law. Section 
110 (1) before the recent amendment, 
read as follows:— 


“A State Government may, bY noti- 
fication in the Official Gazette, 
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-constitute one or. more Motor 
Accidents Claims Tribunals (hereinafter 
1eferred to as Clams Tribunals) for 
such area as may be specified in the 
notification for the purpose of adjudi- 
cating upon claims for compensation 
in respect Of accidents involving the 
death of, or bodily injury to persons 
arising Out of the use of motor vehicles”, 


The words “‘motor vehicles” occurring 
in the above sub-section have now been 
substituted with other words anda 
proviso has also been added and 
section 110 (1), as amended, reads as 
follows:— 


“A State Government may, by noti- 
fication in the Official Gazette, con- 
titute One or more Motor Accidents 
Claims Tribunals (hereinafter referred 
to as Claims Tribunals) for such area 
as may be specified in the notification 
for the purpose of adjudicating upon 
claims for compensation in respect 
of accidents involving the death of, 
or bodily injury tO, persons arising 
out of the use of motor vehicles, or 
damage to any property of a third 
party so arising, or both: 


Provided that where such claim includes 
a claim for compensation in respect 
of damage to property exceeding rupees 
two tbousand, the claimant may, 
at his option, refer the claim to a 
civil Court for adjudication, and 
where a reference is so made, the Claims 
Tribunal shall have no jurisdiction 
to enertain any question relating to 
such claim”. 


It is clear that after the amendment, 
in respect of a motor accident wrich 
involves not Only the death of, or bodily 
injury to, a person but also damage 
tO property—such damage being more 
than Rs. 2,coc—the civil Court and 
the Motor Accidents Claims Tribunal 
would have concurrent jurisdiction, as 
it were, and the claimant in such a case 
would have the option to choose the 
forum. The provision also makes it clear 
that if, in such a case, the claimant 
chooses the civil Court, the jurisdiction 
of the Claims Tribunal would be complet- 
ely ouSted. It must be noted that in 
such a case the entire claim, viz., the 
claim for personal injuvies or death, as 
the case may be, and damages to property 
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can be entertained by the civil Court 
and orce the claimant chooses the civil 
Court for making bis claim, the jurisdic- 
tion of the Claims Tribunal would 
be ousted. Therefore there can be no 
doubt that sections 110 to 110-F prescribe 
Only a special forum in the place of the 
civil Court in respect of claims relating 
tO motor accidents and those sections 
have notking to do with the substantiv 
rights and liabilities of parties. 


a4. Before dealing with the case law 
on the point, I would like to dispose 
of another aspect. The State Government 
has framed the Madras Motor Accidents 
Claims Tribunals Rules, 1961. Under 
rule 2 (c) of the said rules, the terms 
“legal representative” occurring in section 
110-A is stated to have the same mearing 
assigned to it under section 2 (11) of the 
Code of Civil Procedure. I am of th 
opinion thattke term “legal representa 
tve” Occurring in section 110-A of the Ac 
has wider import than the definition of 
the terms contained im section Q (11) 
of the Ccde of Civil Procedure and tba 
particular rule made by the State Govern 
mentis beyond its rule-making powe 
and therefore it should be struck down. 
The said rules are purported to be made 
under section 110 (1) of the Act. But 
section 110 (1) does not really give rower 
to the State Government to make any 
rules. That Only speaks of the power 
of the State Government to constitute 
Motor Accidents Claims Tribunals. It 
is section III-A that gives power to the 
State Government to make rules ‘“‘for 
the purpose of carrying into effect the 
provisions Of sectioas 110 to 11c-È ”. 
I take it that the Motor Acciderts Claims 
Tribunals Rules, 1961 ars made under 
the above provision, viz., under section 
111-A. Rule 2 (c) of the said rules says: 


“Legal representative’ shall have 
the meaning assigned to it under 
clause (11) of section 21 of the Code 
of Civil Procedure, 1908”. 


‘Section 21° occurring in the above 
rule is an Obvious mistake for ‘section 2’. 


25. No doubt the definition 
of the term “‘Legal represeatative” under 
section 2 (11) of the Code of Civil Proce- 
dure is wide. It takes in not only admiri- 
strators, executors and heirs but al} 
Other persons who represent the estate 
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of the deceased. The definition says that 
the terms ivclude even persons who inter- 
meddlewith the estateoftbe deceased 

Even so, this definition would not take 
in all the persons who would be entitled 
to file claim as per the provision: contai- 
ned in the Fatal Accidents Act and the 
Legal Revresentatives Suits Act. Under 
the Legal Representatives’ Suits Act, an 
action can be maintained by an executor, 
administrator or representative of the 
deceased person in respectof pecuniary 
loss to theestate. Under the Fatal Acci- 
dents Act,a claim for loss of benefit to 
the dependants mentioned under section 
t-A skall be trought in the name of the 
executor, administrator or representative 
of the deceased person. Therefore both 
the claims, viz., the claim for loss of 
benefit as well as that for loss of the 
estate, can be brought not only by an 
executor or administrator but also by a 
representative of the deceased As already 
pointed out, if there is a claim for loss 
of ben fit to the dependarts mentioned 
in section ‘1-A of the Fatal Accidents 
Atc, a claim for loss to the estate (the 
cause of action for which claim is preser- 
ved by the Legal Representatives’ Suits 
Act) can be inserted in the same claim, 


a6. The term ‘representative’ occur- 
ring in sectior 1-A of the Fatal Accidents 
Act, in my Cpinion, basa different con- 
notation than the definition of the 
term “legal represertative” contained 
in section 2 (11) of the Code of Civil 
Procedure. I am also of the cy inion that 
the term ‘‘leval representative” occurring 
in section 110-A of the Act takes in per- 
sons covered by the term “‘representztive”’ 
Occurring in section 7-A of the Fatal 
Accidents Act. Section 2 (11) of the 
Ccde of Civil Procedure, though wide to 
cover not Only administrators, executors 
and heirs but also other persons, it 
would certainly not take in persons 
who do not represent the estate of the 
deceased. But in my opinion, the term 
“representative” Occurring in section 1 A 
of the Fatal Accidents Act has different 
connotations and the term takes in even 
persons who do not represeat the estate 
lof the deceased. 


a7. In Shwe Mya v, Maung Ho Haaung}, 
the Privy Council had observed that the 
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word “representative” is a term of ambi- 
guous meaning and mustbe construed 
accordirg to its context. In Stroud’s 
Judicial Dictionary, it is stated that 
the meaning of the term “‘epresen- 
tatives”, “‘legal representatives”, ‘‘per- 
sonal representatives” or “legal 
personal representatives? may be con- 
trolled by the context. Itis pomted out 
that in certain contexts such terms 
would mean next-of-kin and not executors 
or administrators. In Ramanatha 
Aiyar’s Law Lexicon it is stated that 
the ordinary legal sense of the term 
“representatives” without the addition 
of “legal” or “‘personal’’, is executors 
and administrators, but contex- 
tually ‘‘representatives” may be taken 
to mean as “next-Of-kin’ or the 
“descendants”. It is said in the same 
book that the term “‘legal representative’” 
ordinarily means tbe executor or admit i- 
strator, though sometimes, when required 
by the context and surrounding circum- 
stances, it is held to mean next-of-kin 
and, under rate and peculiar facts, 
may mean heirs, who themselves, in 
a broad sense, are Often regarded as 


the legal representatives of the 
decedent. Therefore’ it is clear that 
the term “representative” or “legal 


representative” should ordinarily denote 
a person who represents the estate of the 
deceased, but the said terms may denote 
even next-of-kin if the context warrants 
it. We are of the opinion that tbe te 
“representative” Occurring in section 1-A 
of the Fatal Accidents Act means next-of- 
km ana not merely heirs or persons who 
represent the estate of the deceased, 


a8. It should be remembered that 
the claim under section 1-A of the Fatal 
Accidents Act is for the kenefit of certain. 
persons wbo are termed as dependants 
of the deceased. Section 1-A says that 
the wifu, husband, parent and child 
are sucb dependants and section 4 of the 
said Act interprets the term “‘parert’” 
as to include not only father and 
mother but also grandfatner and 
grandmother ane that the word ‘‘child” 
shall include not only son and daughter 
but also grandson and grand-daughter 
and step-son and step-davgbter. Tte 
claim made on behalf of them need not 
be as epv-esentative of the estate of the 
deceased. A representative of the estate 
of the deceased can claim on behalf 
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of the estate only such sight which the 
‘deceased could have cle*med in his own 
lifetime. A claim towards loss of benefit 
to the dependants mentioned in section 
1-A of the Fatal Accidents Act is certainly 
not a ‘laim whil the deceased could 
have possibly made during his lifetime. 
As I said earlier, the right to claim loss 
of benefit on behalf of the dependants 
mentioned in section 1-Ais a new ilgbt 
created by the statute. It isin this con- 
text we have to umderstand the word 
‘representative’ Occurring in section 
1-A of the Fatal Accidents Act. 


zg. If the term “representative” 
in the above section is not to be under- 
stood as next-of-kin, then some of the 
dependants mentioned in that sec.ion 
may not be entitled to make a, claim 
in their own name. The father of the 
‘deceased, as well as the grandfather 
of the deceased, is a dependant entitled 
to claim compensatiou for Icss of Lenefit, 
though, of course, there must be proof 
that but for the death of the deceased he 
-would have been receiving some benefit 
from him and the quantum of compen- 
gation has to be determined in favour of 
each dependant separately according to 
the nature and extent of dependency. 
But such father or grandfather may not be 
an heir if the deceased has left a widow 
or mother or child and the parties 
are Hindus and he may not also be a 
person representing the estate of the 
deceased as contemplated under section 
2 (11) of the Code of Civil Procedure. 
‘Though it is clear that for a person to be 
one representing tbe estate of the deceased, 
he need not necessarily be an adminis- 
trator, executor Or heir, still he must have 
something to do with the estate of the 
deceased. Therefore if the father or 
‘grandfather, who is not an heir, has no 
possession Of any part of the estate of 
the deceased and be has nothing to do 
with such estate, he may not be a person 
representing the estate of the deceased 
dn any sense of the term. ‘That means if 
the term ‘“‘representative” occurring in 
section 1-A of the Fatal Accidents Act 
is understood as a person representiag 
the estate of the deceasec, a father or 
grandfather of the deceased may not be 
in a position to bring an action in his 
‘own name for loss of benefit. Under 
jhe above circumstances, I am of the 
opinion that the term ‘“‘rey resentative” 
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occurring in section 1-A of the Fatal 
Accidents Act should be understood as 
referring to mnext-of-kin who are th 
dependants of the deceased as contem- 
plated under that Act. 


go. The term “representative” Occurring 
in the Legal Representatives’ Suits Act 
need not have the same meaning because 
of the context.Under that Act, the cause 
of action for a claim of loss to the estate 
of the deceased is made to survive the 
death of the person. Therefore a claim 
under the Legal Representatives’ Suits 
Act can be only the loss to the estate of 
the deceased. That being so, the te 
“‘representative’ Occurring in tbat Act 
should refer to persons who represent the 
estate of the deceased and that need not 
take ia next-of-kin who would be depen- 
dants of the deceased under the Fata 
Accidents Act but may not be persons 
who represent the estate of the deceased. 
I have already pointed out that the word 
“representative” has to be understood 
according to context. Therefore th 
word “representative” Occurring in 
section 1-A and the same term occurring 
in the Legal Representatives’ Suits Ac 
need not have the same meaning. In 
fact, the term “‘representative’’ occurring 
in section 2 of the Fatal Accidents Act 
has to be understood only in the same 
way as in the Legal Representatives’ 
Suits Act, (t.¢.,) as a person representing 
the estate of the deceased, for that section 
speaks of claim relating to the pecuniary 
loss to the estate of the deceased. The 
above conclusion of mine would mean 
that the term “‘representative” Occurring 
in different sections of the Fatal Accidents 
Act would have diffe-ent meanings. 


While under section 1-A the term 
‘representative’? should refer to 
next-of-kin who are dependants, 


in section 2 the same term has to refer 
tO persons representing the estate of the 
deceased. But when the term has to 
be understood according to context, we 
do not see any difficulty in placing 
such construction on the term whicb 
differs from one section to another. 


gr. Sections 110 to 110-F of the Act 
being only procedural in character and 
having nothing to do with the substantive 
rights and liabilities of parties, do not 
make any reference to either loss of benefit 
or loss to the estate as heads on whicb 
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jj PËR 


compensation can be claimed in the case 
of a person whose death was caused by 
-a motor accident. The said sections 
do not also mention anything about the 
circumstances under which the owner 
of the motor vehicle concerned would 
be liable to pay compensation. As I point- 
ed out, even though the said sections 
merely speak of payment of compen- 
sation, undoubtedly a claimant cannot 
succeed unless he proves a tortious act 
on the part of the owner of the vehicle, 
either by himself or vicariously. <A 
claim for compensation even in respect of 
a motor accident is certainly governed 
by the law of torts and only Ly virtue 
of the Legal Representatives’ Suits Act 
and the Fatal Accidents Act claims for 
compensation in respect of the death of a 
person in such an accident could be made. 
Only compensation for loss to the estate 
of the deceased (the cause of action for 
whicb is preserved by the Legal Repre- 
sentatives’ Suits Act) and loss of benefit 
to the dependants (which right has been 
created by section 1-A of the Fatal 
Accidents Act) can be claimed ir case 
of ceath of a person in any accident, 
including a motor accident. In respect 
of any Other accident amounting to a 
tortious act, the claim has to be neces- 
sarily made in the ordinary civil Court. 
But in respect of a motor accident simi- 
larly amounting to a tortious act, the 
claim has to be made before the Motor 
Accidents Claims Tribunal, except under 
certain circumstances. It was abeady 
noted that under the amended provisiors 
of section 110 (1), under certaia circum- 
stances, the claimant can choose the 
forum and if he opts to make the claim 
before the ordinary civil Court, the 
jurisdiction of the Motor Accidents 
Claims Tribural would be completely 
ousted in such a case. 


gz. It is in the above context, one has 
to see the sense in which the term “legal 
representative” is used in section 110-A 
of the Act. As I said, the relevant sec- 
tions in the Act do not speak of either 
loss of benefit to the dependants or loss to 
the estate, though undouhtedly in case 
of death, only under those two main 
heads compensation can be claimed. 
Under section 110-A of the Act, in the 
cese of death of a person, compensation 
could be claimable not only for the loss 
to the estate but also loss of benefit to 
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the dependants as contemplated undet 
section 1-A of the Fatal Accidents Act. 
The term “‘legal representative’, there- 
fore, should necessarily include not only 
persons who represent the estate of the 
deceased (who can claim loss to the estate 
of the deceased) and the next-of-kin 
who are mentioned as dependants under 
section 1-A of the Fatal Accidents Act 
who can claim compensation for loss 
of benefit to themselves, whetber they 
represent the estate of the deceased or 
not. In otber words it should take in 
all persons who can maintain an actio 
under the Legal Representatives’ Sui 
Act (or under section 2 of the Fatal 
Accidents Act, as the case may be) as 
well as those who can maintain an 
action under section I-A of the Fa 









‘legal representative” 
tion 110-A of the Act as that in section 
2 (11) of the Code of Civil Procedure. 
33. ‘It is true that the Supreme Court 
has pointcd out in Andhra Bank Lid. v. 
Srinivasan}, that the term ‘‘legal repre- 
sentative” as defined in the Code of Civil 
Procedure is not limited to administrators, 
executors and heirs but includes any per- 
son who, in law, represents the estate of 
the deceased. In so saying their Lordships 
of the Supreme Court have quoted with 
approval the observations of Woodroffe 


J. io Dinamoni Chaudhurant v. Elahadut 


Khan*®, in dealing with the connotation 
of the term “legal representative” 
Occurring in section 234 of the Code of 
Civil Procedure, 1882. The Supreme 
Court further points out that because of 
the above observations of no amie] i 
in the said case, in the subsequent e 
of Civil Procedure, viz., the present 
Ccde, section 2 (11) defining the term 
“legal representative’ has widened the 
scope of the said term. The Supreme 
Court points out that as per section 2 (11) 
of the present Code of Civil Procedure, 
“a person who in law represents the 
estate of a deceased person” must include 
different legatees under the will and that 
there is no justification for holding that 
the ‘estate in the context must mean 
the whole of the estate. It is also pointed 

a ee a 


1. (1969) 1 M.L.J. (S.G.) 14: (1963) 1 An, 
W.R. (S.C.) "4 : (1962) 28.C.J. 676: (1962) 3 
S.G.R. 391 : A.LR. 1962 S.Q. 292, £ 
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out that'a person who is in possession of 
a part of th estate of the deceased would 
be an intermeddler with the estate,coming 
within the'scope of section 2 (11) of the 
Code. Even sb, as I already pointed 
out, a legal representative as contem- 
plated under section 2 (11) of the Code 
of ‘theCivil Procedure should necessarily 
represent the estate of the deceased 
A person who is a dependant under: 
section I-A of the Fatal Accidents Act 
need not necessarily be one who repre- 
sents the estate of the deceased. There- 
fore the term “legal representative.’ 
Occurring under section 110-A of the 
Act cannot be equated with the term 
in section 2 (11) of the Code of Givil 
Procedure. I am clearly of the opinion 
that the said term occurring in section 
11¢-A has a wider connotation than that 
in the Code of Civil Procedure. 


z4. Rule 2 (c) of the Madras Motor 
Accidents Claims Tribunals Rules, 1961 
is certainly beyond the rule-making 
power of the State Government. First 
of all, section r11-A of the Act gives 
power to the State Government to make 
rules only for the purpose of carrying 
into effect the provisions of sections 11¢ 
to 110-F. Under the guise of this power, 
the State Government cannot possibly 
make a rule as to who are entitled to file 
an application which would tovch upon 
the substantive rights of parties. The 
attempted definition under rule 2 (e) 
is nOt necessary for the purpose of carry- 
ing into effect the provisions of sections 
110 to 116-B of the Act. 


35. Further as I already pointed out, 
if the term “‘legal representative’, Occur- 
Ting in section 110-A is to have the same 
meaning as in section 2 (11) of the Code 
of Civil Procedure, then the rights of some 
of the depend nts under section 1-A 
of the Fatal Accidents Act who may not 
be persons representing the estate of the 
deceased, would be affected and they 
would be out of Court. Surely sections 
110 to 110-F of the Act are rot meant to 
affect the rights of parties under sub- 
stantive law which is in force. Under all 
these circumstances, I hold that rule 
2 (c) mentioned above is beyond the 
rule-fnaking power of the State Govern- 
ment. 


36. The State of Mysore had made 4 
similar rule as rule 2 (c) of the Madras 
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Motor Accidents Claims Tribunals Rules, 
1961. A Division Bench of the Mysore 
High Court held that that was beyond the 
powers of the State Government and 
ulira vires the Act, in M. Ayyappan v. 
Moktar Singh’. In a later case, 
M. Basavalingiah v. T. P. Papanna?, 
another Bench of the same i 

Court seems to hold that the deci- 
sion Of the earlier Bench is not correct 
and that the definition of the term 
“‘legal representative” Occurring in section 
2 (11) of the Code of Civil Procedure 
(which definition is applied to the term 
in section 110-A of the Act by the rule 
mde by the State Government) would 
take im all the dependants mentioned 
under section I-A of the Fatal Accidents 
Act. That was a case where the ques- 
tion was whether the father of the dece- 
ased can maintain an action for compen- 
sation regarding the death of his son when 
the mother of the deceased is alive. Under 
Hindu Law, the father is not an heir of 
the son when the mother is alive, The 
contention was that the father was not a 
legal representative as contemplated 
under section 110-A of the Act and tbere- 
fore his claim should be negatived. 
This contention, if I may say so with 
respect, was vightly rejected by the 
Bench of the Mysore High Court. But 
in doing so, they seem to hold that all 
the dependants mentioned under section 
1-A of the Fatal Accidents Act would come 
under the definition of section 2 (11) of 
the Code of Civil Procedure. With res- 
pect, I am unable to agree with that view. 
As I already pointed out, under section 
2 (11) of the Code of Civil Procedure, 
unless a person represents the estate of 
the deceased, he cannot be called a legal 
representative and some of the depen- 
dants under section 1-A of the Fatal 
Accidents Act need not necessarily be 
persons who represent the estate of the 
deceased. In the case before the Mysore 
High Court, the father was certainly 
ertitld to maintain the claim not 
because he would necessarily be a legal 
representative as contemplated under sec- 
tion 2 (11) of the Ccde of Civil Procedure 
but because he is a legal representa- 
tive under secticn 110-A of the Act which 


1, (1969) 2 Mys.L.J. 264: (1969) A.C.J. 499: 
A.I.R. 1970 Mys. 67. 
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is wider in scope than section 2 (11) of the 
Code of Civil Procedure. I am of 
the opinion that the. decision of the 
earlier Bench of the Mysore High Court 
in M. Ayyappan v. Moktar Singh!, hold- 
ing that the rule made by the State 
Government equating the term “legal 
representative” Occurring in section I110-A 
of the Act witb section 2 (11) of the 
Cede of Civil Procedure is beyond the 
rule-making power of the State Govern- 
ment and ulira vires the Act, is the correct 
view. In Kasturi Lal v. Prabhakar?, a 
Division Bench of the Madhya Pradesh 
High Court held at page 8. 


“The term ‘legal representative’ must be 
construed in the context of the pro- 
visions of section 2 (11), Civil Procedure 
Code, and further also in the context 
of the provisions of the Fatal Accidents 
Act. 


With respect, I agree with the above 
observation. 


37. One of the contentions raised on 
behalf of the appellants is that as section 
110-B of the Act speaks of the Tribunal 
making “an award determining the 
amount of compensation which appears 
to it to be just”, the powers of the Tri- 
bunal are independent of the provisions 
of the Fatal Accidents Act (as well as 
that under the Legal Representatives’ 
Suits Act) and that therefore the pro- 
visions of the Act must be construed as 
substantive provisions and not merely 
procedural in character. This conten- 
tion is fallacious. It is true that the 
Tribunal has to determine “the amount 
of compensation which appears to it to 
be just’. But the question is, compen- 
sation for what. If itis a claim by an 
injured person, he can certainly claim 
compensation’ for the pain, suffering, etc. 
loss of earning, other pecuniary loss 
arising out of the injury and shortening 
of expectation of life, if any, provided the 
injury or injuries had been caused by a 
tortious act by the owner of the vehicle, 
by himself or vicariously. So, even 
though the Claims Tribunal is given 
power to determine the amount of com- 


pensation which appears to be just, ib ` 


I, (1969) 2 Mys.L.J. 264: (1969) A.C.J. 439; 
A.LR, 1970 Mys. 67. 
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has necessarily to look to the law of 
torts in determining: sucb ‘just’ compen- 
sation. Similarly, in case of death due 
tO injuries, ‘just? compensation awardable 
by the Tribunal should naturally be only 
towards loss of Lenefit, if any, and loss 
of estate, if any, provided again that 
the death was caused Ly a tortious act. 
Therefore by the mere use of the words 
“compensation which appears to it to be 
just” in section 110-B, the relevant pro- 
visions Of the Act (Sections 110 to IIO- 
of the Act) cannot be said to create new 
rights or liabilities.. It can never 
contended that these provisions in the 
Act are in any way meant to alter .or 
amend tke pre-existing law relatmg to 
substantive rights and liabilities of th 
parties. 


38. I think I have said enough to show 
that sections I10 to 110-F of the Act 
are Only procedural in character and 
for substantive rights and liabiljties of 
the parties One has necessarily to look to 
the law of torts read with the Legal 
Representatives’ Suits Act and the Fatal 
Accidents Act. The recent amendment 
of section 110 (1) Of the Act itself p uts the 
position beyond the pale of controversy, 
In the recent amendment (i.6.,) ‘under 
amending Act LVI of 1969, some new 
sections have been added, one of which 
(section I10-CQ) gives power to the 
Claim Tribunal to award simple interest 
on the amount, awarded from the date 
of the claim application. It cannot be 
said that that creates any new right and 
thereby the provisions in the, Act become 
substantive law and not merely proce- 
dural in character, for even the civil Court 
is not incompetent to award such interests 


$9. Now I turn to the case law on the 
point whether sections 110 to 110-F 
are Only procedural in character or not. 
In Palani Ammal v. The Safe Service Lid.}, 
a Division Bench of this Court had to deal 
with the question as to which is the proper 
forum in respect of an accident which 
occurred trior to the constitution of the 
Claims Tribunal. ' The’ Division Bench 
Observed at page 21: 

“As we pointed out, section I10 pro- 

vides a speeder remedy, obviously 

conceived as a better:one from the 


1, (1986) AQJ.19, 
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point of view of the injured person or 
bis unfortunate dependants. No new 
right or even a new remedy has beer 
created by that provisions; the forum 
alone is changed. ‘The right to claim 
damages by the legal representatives of 
a deceased in respect of an accident, 
where the latter met with bis death, was 
actionable under the pre-existing law, 
in civil Court. The effect of the new 
provision is tO create a new forum, 
thus, taking away the jurisdiction of the 
ordinary civil Court. The aggrieved 
person has, as before, a remedy for 
damages in respect of the injury. 
The forum alone is cbanged. The 
period of limitation has also been 
curtailed, but these two are matters 
of procedure”. 


Then at page 22, the Division Bench held 
that as the above provisions im the Act 
relate Only to procedure, the law prevail- 
ing at tbe time of the institution of the 
action alone will govern such matters. 
The conclusion was that even in respect 
of accidents which occurred prior to the 
constitution of the Tribumal, only the 
Tribunal will have exclusive jurisdiction 
and the jurisdiction of the civil Court is 
ousted. With respect, I agree with the 
view expressed by the above Bench. 


40. In Kasturi Lal v. Prabhakar’, 
(which was referred to earlier in some 
Other cornection), the Madbya Pradesh 
High Court has followed the above deci- 
sion Of this Court and held that sections 
Ira to r10-F of the Act only provide a 
more expeditious remedy and that they 
do not create any new rights. In Kamla 
Devi v. Kishan Chand®, as well as Mangilal 
‘v. Parasram®, the Madhya Pradesh High 
Court bas taken the same view. The 
last decision mentioned is by a Full Bench 
of the Madhya Predesh High Court. 
In Shri Ram Pertap v. Punjab Roadways, 
Ambala*, a similar view has been taken 
and it has been held that sections 110 to 
110-F merely deal with the subject of 
the substitution of Motor Accidents 
Claims Tribunal in place of civil Courts 
for the purpose of adjudicating on claims 
for compensation and they do not deal 


with the question of substantive rights and . 


1970) A.G.J. 1. 

1970) A.Q.J. 310: ALR. 1970 M, P. 168, 
R. 1971 M. P. 5 at g. 

A,LR, 1962 Punj. 540, 
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liabilities of parties. The Mysore High 
Court has taken a similar view in Ariyamma 
V. Narasmhat, The Orissa High Court 
has also taken a similar view in two cases 
viz., Orissa Co-operative Insurance Society 
Linited v. Bhagaban Sahu®, and The 
Oriental Fire and Gensral Insurance Company 
Limited v. Kamal Kamini Das*. In Amarjit 
Kaur v. Vanguard Insurance Company 
Limitedt, the Delhi High Court has also 
taken a similar view. P.B. Kader v. 
Thatchamma®, is also of the same view. 


4x. However, there is another line o° 
cases starting from a Bench decision of 
this Court taking a different view. 
Mohammed Habibullah v. Seethammal®, isa 
decision of a Division Bench of this Court 
dismissing a Letters Patent Appeal in 
limine. That is a case where the sister of 
a person who died in a motor accident 
claimed compensation. The claim was 
upheld by Venkatadri, J., Over that, the 
owner Of the vebicle and the insurer 
thereof filed the Letters Patent Appeal. 
Ananthanarayanan, C.J., and Ramakri- 
shnan, J., refused to admit the Letters 
Patent Appeal and dismissed it. While 
doing so, they have made certain observa- 
tions which are not in consonance with 
the view expressed in Palani Amal v. 
The Safe Service Limited’, (a decision by a 
Division Bench of this Court consisting 
of Ramachandra Iyer, C.J., and Venka- 
tadri, J.) and other cases. The sister 
of a deceased person is no doubt not a 
dependant as contemplated under sec- 
tion 1-A of the Fatal Accidents Act, 
but still, if she represented the estate of 
the deceased, she could certainly maintain 
an action for claim on the ground of loss 
to the estate of the deceased. Therefore 
there is nothing wrong in awarding com- 
pensation to ber towards the death of 
her Erother. The learned Judges œn- 
cluded at page 350. 


“The only point was whether the claim 
could be advanced by the married sister 
of the deceased who died as bachelor. 
It can certainly be so advanced, since 
section 110-A, definitely provides for 
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the foundation of a'claim by any legal 
representative of the victim of the 
accident.” 


This conclusion does not go counter to the 
view expressed by us and in Palani Ammal 
v. The Safe Service Limited, as well as other 
cases already referred to. But the learned 
Judges (Anantanarayanan, G.J., and 
Ramoekrishnan, J.,) in the course of their 
order dismissing the Letters Patent Appeal 
in limine, have observed that sections 110 to 
110-F have no connection whatsoever 
with the Indian Fatal Accidents Act 
and that they corstitute a self-contamed 
code for the adjudication of claims to 
compensation On behalf of the victims of 
a motor accident and the Legislature 
provided a complete machinery for the 
adjudication of such claims. The learned 
Judges, however, did not specifically go 
into the question whether sections 110 to 
110-F of the Act are only procedural in 
character or whether they lay down 
substantive law. 


42. The decision of the earlier Bench 
(i.e.) in Palani Ammal v. The Safe Service 
Limited!, does not seem to have been 
brought to the notice of the learned 
Judges who decided in Mohammed Habibtl- 
lah v. Seethammal?. It is against the judg- 
ment of Venkatadri, J., the Letters Patent 
Appeal had been filed before Ananta- 
narayanan, C.J., and Ramakrishnan, J., 
Venkatadri, J., is a party to the decision 
in Palani Ammal v. The Safe Service Limited?, 
which specifically holds that sections 11u 
to 110-F of the Act are only’ procedural 
in character and they do not create any 
new rights or liabilities. Therefore 
Venkatadri, J., in the judgment which 
was challenged in the Letters Patent 
Appeal before Anantanarayanan, C.J. 
and Ramakrishnan, J., could not have 
expressed a different view. As I said, 
even Anantanarayanan, C.J. and Rama- 
krishnan, J., have not specifically dealt 
with the question whether the abovesaid 
sections Of the Act are only procedural 
in character Or they constitute substantive 
law. Anyway, the decision of Ananta- 
narayanan, G.J. and Ramakrishnan, J , 
cannot be treated as a precedent in view 
of the fact that the judgment was not 
rendered after full arguments and it was 
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only a dismissal of the Letters Patent 
Appeal even at the admission stage. The 
Nagpur High Court had held in Aanglu 
Baula v. Chief Executive Officer’, that an 
argument addressed at motion hearing 33 
rarely full and that a decision given at 
such a hearing must be held to be one 
given by the learned Judge per incuriam 
ard that such a decision by a Gourt per 
incuriam is not binding as a precedent. 
In Rex v. Charles Leslie Norman*, and 
Nicholas v. Penny®, it has been held that 
decisions rendered withcut hearing both 
the sides are not entitled to great weight. 

These decisions have been followed Ly one 
Ofusin Abdul Malik v. Collector of Dharma- 
purit. ‘Therefore the decision by Ananta- 
narayanan, C.J., and Ramakrishnan, J. 

is not a precedent, apart form the fect 
that tbe point in question has not beer 
specifically dealt with in that judgment. 


43. In Veena Kumari Kohli v. Punjab 
Roadways, a single Judge of the High 
Court of Punjab and Haryana observed 
that in fixing the quantum of compensa- 
tion in respect of a motor accident, the 
principles enunciated by the Supreme 
Court in Gobald Motor Service Iinated v. 
R.M. K. Veluswami*, do aot apply on the 
ground that the daim is not made urder 
the Fatal Accidents Act but only under 
the provisions of the Motor Vehicles Act. 
This decision seems to suggest that sections 
I10 tO 110-F of the Act are not merely 
procedural in character. The earlier 
decision of the same High Court, (i.¢.) Ram 
Pratcp v. Punjab Roadways’, taking the 
view as I do in tbis case, has not been 
considered Ly the Judge who decided in 
Veena! Kuman Kohli v. Punjab Rowadwr.ys® 


Ishwan Dewi v. Union of Indio®’, W.S. Bahg 
Singh and Sons v Om Parkash Katth®, and 


Ramji Das v. Shom Singh?®, are all judg- 
ments of the Delhi High Court expressing 
the contrary view. The first of these 
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three cases has followed the judgment of 
Anantanarayanan, C.J. and Ramakrisk- 
nan, J., (Mohammed Habibullah v. Seetham- 
mall, In Domyonti Devi and others v. Sita 
Devi, the Punjab and Haryana High 
Court bas followed the judgment of 
Anantansrayanan, C.J. and Ramakrish- 
nan, J., in Mohamned Habibullah vV. 
Seethanemal}, as well as the: decisiox of 
the Delhi High Court in Ishwart Devi v. 
Union of India®, In these decisions, the 
view expressed by Ramachandra lyer, 
C.J. ard Venkatadri, J., in Palani Ammal 
v. The. Safe Service Limited‘, end the other 
cases which take a similar view, bave not 
been considered. For the reasons discus- 
sed earlier I am unable to follow'the view 
contained in the’ above decisions. 


In M.A. Rakim v. Sayari Bet®, a 
Division Berch of this Court referred to 
the decision of Anantanarayanan, G.J. 
aad. Ramakrishnan, J., in Mohammed 
Habibullah v. Seetharmal', witb approval. 
The decisior of the earlier Bench of this 
Court viz., that of Ramachandra Iyer, 
C.J. ard Venkatadri, J., 10 Palani 
Ammal v. The Safe Service Linited*, does 
not seem to bave .been brought to the 
notice of the learnec Jucges. The amerd- 
ment to section ric (1) of the Act made 
by Act LVI of 1969 which, as I szid 
earlier, strengthens the view that sections 
tic to1ic-Fof the Act are only pro- 
cedural in character and have nothing to 
do with the substantive rights and liał i- 
lities of parties, also docs not seem .to 
have been brought to the notice of the 
learned Judges. 

. That apart, this Division Bench 
though has stated that sections 110 to 
1r0-F of the Act are self-contained and 
exhaustive, has not held that they create 
new rights or liabilities, ‘The claimant 
in the case before the. Division Bench is 
the mother of the victim-whc would be 
entitled to claim loss of benefit under 
section 1-A of the Fatal Accidents Act zs 
well as loss to the estate of the deceased 
as a person representing his estate. 
Therefore the only question before the 
Division Bench was regarding the princi- 
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ples which are to be applied in determin“ 
ing the quantum. The learned Judges 
said in respect of the determination cf the 
quantum that the decisions rendered 
under the general law of tort and under 
the Fatal Accidents Act will undoubtedly 
be relevant and constitute broad guide- 
lines, but they would not be binding on 
the Tribunal in the sense that the method 
of approach should be the same and 
identical as in the cases arising under the 
Fatal Accidents Act. I am of the view 
that the latter part of the above observa- 
tions of the learned Judges who decided 
M.A, Rakim v. Sayari Bait, would not 
have been made if the decision of the 
earlier Bench in Palani Ammal v. The 
Safe Service Limited*, and the amendment 
to section tio (1) of the Act made by 
the amending Act LVI of 1969 had been 
brought to their notice. 


46. The only other decision which bas 
to be referred to in this connection is 
Chinnaponnu Ammal v. T.N. Mooka Pillai”, 
which is.one by a single Judge of this 
Court. That was a case Where the sister 
of a person who died in a motor accident 
claimed compensation. 


47. The Motor Accidents Claims Tri- 
bunal dismissed the claim on the ground 
that the sister is not a dependant as con- 
templated under section 1-A of the Fatal 
Accidents Act. The appeal filed by the 
sister was allowed. The sister, as a person 
representing the estate of her deceased. 
brother, would certdinly be entitled to 
claim compensation for loss to the estate of 
the deceased. But surely she would not 
be entitled to claim loss of benefit to her- 
self because she is not a dependant ‘under 
section 1-A of the Fatal Accidents Act. 


‘In allowing the appeal, the learned Judge 


has observed that the Motor Vehicles 
Act, 1939, is a special enactment and that 
it excludes the general enactment, viZ., 
the Fatal Accidents Act, 1855. ‘This 
observation cannot be held to be good 
law. Ifthe claim is towards loss of benefit, 
it should necessarily be under the Fatal 
Accidents Act and without invoking the 
provisions therein there is no scope for 
awarding compensation for loss of benefit 
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48. The resulting position form the 
above discussion is that in respect of 


applications under section 110-A of the Act 
for the death of a person in a motor 
accident, the claimants must prove that 
the accident amounted to a tortious act 
and if that is proved, compensation can be 
awarded for loss of benefit to the clai- 
mants if they are dependents as contem- 
plated under the provisions of the Fatal 
Accidents Act and compensation can also 
be awarded towards loss to the estate of 
the deceased, whether the claimants are 
dependants under the Fatal Accidents 
Act or not. 


49. It is unnecessary to deal with the 
principles that would govern the assess- 
ment of the quantum of compensation 
towards loss of benefit in this case because 
the claimants (appellants before us) are 
not dependants of the deceased as con- 
templated under sections 1-A and 4 of 
the Fatal Accidents Act. However, I may 
mention that it is settled law that while 
fixing the quantum of compensation 
towards loss of benefit, any pecuniary 
advantage received by the claimants upon 
the death of the deceased should also be 
taken into consideration and compensa- 
tion awarded towards loss to the estate 
of the deceased would also be such pecu- 
niary advantagewhich should be taken into 
consideration in assessing the quantum 
towards loss of benefit. If there is pecu- 
niary advantage te the claimants, that 
should go in reduction of the quantum of 
compensation awarded towards loss of 
benefit. 


50. Any one who represents the estate of 
the deceased would be entitled to claim 
compensation towards loss to the estate. 
Such person who represents the estate 
need not necesarily be the heir of the 
deceased. But in this case the claimants 
being the brothers and sister of the deceas- 
ed who was a bachelor and he having 
left nO parents are bis nearest heirs, they 
are undoubtedly entitled to claim loss to 
the estate of the deceased. 


51. There can be no dispute that under 
the head ‘‘loss to the estate of the deceased” 
(which at times is called ‘‘loss of estate”), 
damages towards pain and suffering, loss 
of earnings and Other damages actually 
suffered by the victim between the date 
of the accident and the moment of death, 


Ait, 


damages towards loss of personal pro- 
perty and damages for loss of expectation 
of life may be awarded (vide Halsbury’s 
Laws of England, Volume 28, page roa). 
If a person who is injured lives for some- 
time but later succumbs to the injuries 
sustained in the accident, a person who 
resresents tre estate of the deceased can 
claim damages for the pain and suffering 
of the deceased as well as loss of earnings 
and other damages actually suffered 
by the victim between the date of the 
accident and the date of death. But in 
the present case, the man was killed 
instantaneously Therefore there was no 
pain and suffering to the deceased or any 
loss of earning from the time of accident 
tll the time of death.. There is also 
nothing to show that the deceased suffered 
any Other damages due to the accident. 
Therefore the only ground on which com- 
pensation can be claimed under the head 
“loss ta the estate of the deceased” is 
loss of expectation of life. What exactly 
is loss of expectation of life, is the 
question. As the law of torts is not 
governed by any statute, Courts in our 
country follow the principles laid down 
by the Courts in England. The 
earliest case which recognised damage 
towards loss of expectation of life is 
Flint v. Lovell+, That was a case not of 
death of the victim but only a case of 
injury to the victm. The Court of 
Appeal decided that the injured in that 
case, whose expectation of life had been 
diminished by reason of his injuries, 
was entitled to be compensated in dama- 
ges for loss of expectation of life. The 
injured in that case was a man aged 61 
years at the date of the accident. It 
was found as a matter of fact, by the 
trial Judge that in spite of old age, the 
injured had been in good health and good 
condition and, in the ordinary course 
of events, could expect to have lived 
for at least a further 8 or g years. The 
trial Court found that as a result of the 
injuries, his expectation of life had been 
very materially shortened. There was a 
compendious award of £4,000 towards 
pain and suffering, physical disabilities 
and loss of expectation of life. Damages 
for loss of ex, ectation had not been separa- 
tely indicated. In Rose v. Ford®, the 
House of Lords held that damages for 
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loss of expectation of life could be reco- 
vered on behalf of the deceased’s estate in 
an action under the Law Reform (Miscel- 
janeous Provisions) Act, 1934. Flint v. 
Lovell, is referred to by the House of 
Lords and they held that the principle 
Jaid down in that case, vig., that damages 
can be claimed for loss of expectation of 
life, is not confined to the case where the 
jnjured person is alive at the date of the 
action and therefore the said damages 
can be claimed by the representattve of the 
estate of the deceased as part of loss to 
the estate, as a cause of action which 
entitled the injured to sue for loss of expec- 
tation of life survived to the person repre- 
centing the estate of the injured who 
died, under the Law Reform (Miscella- 
reous Provisions) Act, 1934. In Benhom 
v, Gambling?, the House of Lords explained 
the measure of damages for loss of expecta- 
iion of life. 

5a. Itis pointed out that damages given 
for shortening of life (loss of expectation of 
life) should not be calculated solely, or 
even mainly, on the basis of the length 
of life that is lost but they should be 
fixed at a reasonable figure for the loss ofa 
measure Of prospective happiness. It is 
also pointed out that if the character or 
habits of the deceased are calculated to 
ead him to a future of unhappiness or 
despondency, that would be a circums- 
tance justifying a smaller award. It is 
further pointed out that damage under 
this ground viz., loss of expectation 
of life, is not on the basis of loss of future 
pecuniary prospects but it is only for the 
loss of a measure Of prospective happiness. 
In the case before the House of Lords, 
the victim was an infant child of 24 
years and the father of the child who died 
in the accident claimed compensation 
for loss of expectation of life. The 
House of Lords reduced the award from 
£1,200 to £200 only. At page 166, 
Viscount Simon, L.C. spoke. 


“The question thus resolves itself into 
that of fixing a reasonable fi to be 
paid by way of damages for the loss of a 
measure Of prospective happiness. 
Such a problem might seem more suita- 
ble for discussion in an essay on Aristo- 
telman Ethics than in the judgment of a 
Court of law, but in view of the earlier 
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authorities, we must do our best to con- 
tribute to its solution. The learned 
Judge observed that the earlier decisions 
quoted to him assumed ‘that human 
life is, On the whole, good’. I would 
rather say that, before damages are 
awarded in respect of the shortened Life 
of a given individual under this head, 
it is necessary for the Court to be satis- 
fied that the circumstances of the indivi- 
dual life were calculated to lead, on 
balance, to a positive measure of 
happiness, ' of which the victim. has 
been deprived by the defendant’s negli- 

ence. Ifthe character or habits of the 
individual were calculated to lead him 
to a future of unhappiness or desponde- 
ncy, that would be a circumstance justi- 
fying a smaller award. Itis significant 
that, at any rate in One case we 
were informed, the jury refused to 
award any damages under this head at 
all. As Lord Wright said in Rose v. 
Ford*, special cases suggest themselves 
where the termination of a life of con- 
stant pain and suffering cannot be 
regarded as inflicting injury, Or at any 
rate as inflicting the same injury as in 
more normal cases. I would further 
lay it down that, in assessing damages 
for this purpose, the question is not 
whether the deceased had the capacity 
or ability to appreciate that his further 
life on earth would bring him happiness, 
the test 1s not subjective and the right 
sum to award depends on an objective 
estimate of what kind of future on earth 
the victim might have enjoyed, whether 
be had justly estimated that future or 
not. Of course, no regard must be had 
to financial losses or gains during the 
period of which the victim has been 
deprived. Tbe damages are in respect 
of loss of life, not of loss of future pecu- 
niary prospects.” 


In Yorkshire Electricity Board v. Naylor’, 
the claim was towards loss of expectation 
of life claimed by the mother of a victim 
who was aged 20 years and 4 months on 
ihe date of accident. The principles 
stated in Benham v. Gambling 3, were reaffi- 
rmed and the House of Lords said that 
only moderate figures should be chosen 
towards damages on this ground, viz., 
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loss of expectation of life. Burns v. Edman! 
ig & case Where the wife of a person who 
was killed in an accident claimed damages 
for loss of expectation of life. The deceas- 
ed in that case had been leading the life of 
a criminal. It was pointed out that 
since the Gourt was entitled to take judicial 
notice of the fact that the life of a criminal 
was nota happy one, damages for loss 
of expectation of life, which in reality 
were damages for loss of the element of 
happiness in life, should be assessed only 
at halfof the maximum sum usually award- 
ed, Thus it would be clear that on the 
ground of loss of expectation of life, 
compensation is tO be assessed Only for 
the loss of future happiness and such assess- 
ment should be of a moderate amount. 
If there are materials to show that the 
victim would not have led a happy life if 
he had not been killed in the accident, the 
assessment of compensation for loss of 
expectation of life has to be lower than in 
normal cases. Loss of expectation of 
life has nothing to do with loss of earnings 
during the period in which the deceased 
would have lived but for the accident. 
In Road Accident by D.W. Eliot and 
Harry Street, at page 208 the grounds on 
which loss to the estate of the deceaed 
can be claimed are summarised thus: 


‘The estate can claim damages for the 
loss of earnings, pain and suffering and 
other damage actually suffered by the 
victim between the date of the accident 
and the moment of death. The 
House of Lords held in one case that 
the estate could recover for the loss of 
future happiness of the victim, but 
Viscount Simon was soon to persuade 
his fellow Law Lords that this claim 
should be strictly contained: the result 
is that no more than £ 500 or g0 is 
recoverable by the estate for this...... 
The estate cannot claim for lőss of 
earnings in the period during which the 
victim would otherwise have lived; 
there is no claim for future loss of ameni- 
ties Or limbs and the like. These last 
denials do not rest On express statutory 
provisions; it is merely that the Courts 
in practice will not countenance those 
claims.” 


Charlesworth on Negligence, 4th Edn., at 
page 571, paragraph 1236, says that loss 
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of the wages that the deceased would have 
earned during the years by which his life 
has been reduced are to be disregarded 
while assessing the loss of expectation of 
hfe. I would quote the relevant passage: 


“In assessing damages under this head, 
regard must be had to the injured 
party’s normal expectation of life and 
not to his expectation of life in his inju- 
red condition, or to the fact that his 
injuries are such that he does not want 
his life to be prolonged or does not know 
it bas been shortened. Loss of the 
wages he would have earned during the 
years by which bis life has been reduced 
are to be disregarded. ‘The only 
relevance of earnings which would have 
been earned after death is that they 
are an item of damages for loss of expec- 
tation of life, in the sense that they are 
one of the minor elements which indi- 
cate that a person earning a reasonable 
livelihood 1s more likely to have an 
enjoyable life.’ Nothing can be awar- 
ded for loss of prospects of making 
provisions for dependants.” 


In T.V. Gnanavelu and another v. D.P. 
Kannayya and others, Ismail, J., had to deal 
with a case where loss of expectation of 
life had to be assessed in respect of a man 
aged 60 who was killed in a motor acci- 
dent. The deceased was a retired 
Junior Superintendent of the Hindu 
Religious and Charitable Endowments 
Department and he was drawing a pen- 
sion Of Only Rs. 35.15 per month. There 
was no prospect of his earning anything 
more in the years to come aa there was 
no question of his saving anything out of 
it. But his sons, whom he had educated 
earlier, were fairly well-placed in life. It 
was also in evidence that the deceased 
though aged 60, was keeping good health. 
Considering these facts, Ismail, J., beld 
that the deceased could bave expect d 
to be looked after well and maintained 
comfortably by bis sons and that there- 
fore by his death there was loss of pros- 
pective happiness to the deceased that 
the assessment of the same at Rs. 4,000 
was not sO excessive that called for inter- 
ference and that the same could’ be 
claimed as part of loss to the estate of the 
deceased. 
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5g. On behalf of the appellants it cannot 
be contended that money which the 
deceased would have earned in future but 
for his death in the accident and the 
possible savings therefrom should also be 
taken as part of loss to the estate of the 
deceased. Such future earnings have 
nothing to do with loss of expectation of 
life except perhaps that the possible future 
earnings would be an element only for 
the purpose of finding out whether the 
man’s life would have been happy if he 
had lived. The illustration given by the 
Supreme Court in Cabald Motor Service 
Limited v. RMR. Veluswami4, cannot 
be construed as a proposition of law to the 
effect that loss of future earnings of the 
deceased would be part of loss to the estate 
claimable by the legal representatives of 
of the deceased. ‘The case before their 
Lordships of the Supreme Court was one 
in which a sum of Rs, 25,200 had been 
awarded to the claimants towards loss of 
benefit and a sum of Rs, 5,000 had been 
awarded towards loss to the estate. The 
question that was argued before their 
Lorships of the Supreme Court was as to 
whether the sum of Rs. 5,000 awarded 
towards loss to the estate is a duplication 
and therefore it should go in reduction 
of the sum of Rs. 25,000 odd awarded 
for loss of benefit. Their Lordships at 
page 8, paragraph 13 concluded: 


“In the instant, case under section 1 
of the Act both the Courts gave com- 
pensation to plaintiffs 2 to 7 In a sum 
of Rs, 25,200. This swm was arrived 
at by taking into consideration, inier 
alia, the reasonable provision the 
deceased, if alive, would have made for 
them. Under section 2 both the 
Courts awarded damages for the loss to 
the estate ina sum of Rs. 5,000. That 
figure represents the damages for the 
mental agony, suffering and loss of 
expectation of life. There was no 
duplication in awarding damages under 
both the heads.” 


Their Lordships of the Supreme Court 
stress the fact that the right of action in 
respect of compensation for loss of 
benefitand that towards loss to the estate 
are ite distinct and independent and 
that was nothing wrong in award- 
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ing compensation under both the heads 
even though the claimants may be the 
same. However there can be no dis- 
pute that any sum paid to a dependant 
of the deceased (who is entitled to com- 
pensation towards loss of benefit) as com- 
pensation for loss to the estate would be a 
pecuniary advantage to him. But for the 
death of the deceased, there would be no 
occasion for the said dependant to receive 
compenation towards loss to the estate 
as a person representing the estate of the 
deceased. There can also be no dispute 
that any pecuniary advantage, including 
that by way of compensation for loss to 
the estate, should be taken into considera- 
tion in assessing the quantum of compensa- 
tion payable for loss of benefit. Their 
Lordships of the Supreme Court do recog- 
nise this, for they quote with approval 
Rose v. Ford!, and other cases of the 
Courts in England which make it clear 
that when the claimant under both the 
heads is the same, the sum awarded 
towards loss to the estate should go in 
reduction of compensation for loss of 
benefit. It is true that the Supreme 
Court upheld the award of Rs. 25,200 for 
loss of benefit in spite of the fact that 
Rs. 5,000 had been awarded under the 
other head, but there is nothing to show 
that in that case the trial Court in 
fixing the quantum of compensation 
towards loss of benefit had not taken into 
consideration the award under the other 
head. A sum of Rs, 25,200 had been fixed 
as the compensation for loss of benefit in 
that case and that works out only to about 
8 years’ purchase of the annual depen- 
dency. Considering the age of the 
deceased, his earnings, the benefits that 
the dependants would have got and other 
circumstances, it is quite possible that the 
trial Court would have fixed the compen- 
sation for loss of benefit at a higher 
amount but for the fact that a sum of 
Rs. 5,000 was being awarded towards loss 
to the estate. Only under such circum- 
stances it has been beld that there was no 
ground to reduce the sum of Rs. 25,200 
awarded towards loss of benefit on the 
alleged ground that there was duplica- 
tion in awarding damages. We are, 
however, not concerned with this aspect 
of the matter in the present case. 





I, (1937) A.Q, 826, 
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54. Itis while discussing the point that 
the compensation a ed under the 
two heads, viz., one for loss of benefit and 
the other towards loss to the estate, are 
two independent claims, their Lordships 
of the Supreme Court have referred to 
what is loss to the estate. It is pointed 
out that loss of expectation of life is part 
of loss to the estate which was recoverable 
under section 2 of the Fatal Accidents Act. 
In the concluding paragraph which I 
have quoted above, their Lordships have 
indicated what would constitute loss to the 
estate. It is stated that damages for 
mental agony and suffering and loss of 
expectation of life would be part of loss 
to the estate. In the above concluding 
paragraph, their Lordships have not sta- 
ted that the expected future earnings of a 
deceased person or the possible savings 
therefrom would be part of loss to the 
estate. It cannot also be said that their 
Lordships were of the view that loss of 
expectation oflife would include the expec- 

ted future earnings of the deceased, It 
was already noticed that loss of expecta- 

tion of life is nothing but loss of the ele- 

ment of prospective happiness, Rose v. 

Ford!, referred to by us earlier and some 

other decisions of the Courts in England 

have been referred to by their Lordships 

of the Supreme Court with approval, 

though for the other aspect, viz., that the 

two heads of claim are independent of 
each other but when the claimant is the 

same, the amount awarded towards loss 

to the estate should go in reduction of 
compensation for loss of benefit. ‘Those 

decisions make it abundantly clear that 
loss of expectation of life is only loss of 
prospective happiness. The illustration 
in the decision of the Supreme Court was 
not for shcwing what is loss to the esate, 
for the question that was under considera- 
tion by their Lordships was not as to 
what was loss of estate or what is loss of 
expectation Of life. ‘The question that was 
argued before them was that the sum of 
Rs. 5,000 awarded towards loss to the 
estate should go in reduction of the sum 
of Rs. 25,200 awarded towards, loss of 
benefit. Nowhere in the judgment of 
the Supreme Court there is any observa- 
tion that the expected future earnings of 
the deceased or the savings thereform is, 
part of ‘loss of expectation of life,’ or 
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any Other item of loss to the estate: 
Under all these circumstances, the illus- 
tration cannot be understood as saying 
that the possible future earnings of the 
deceased or savings therefrom, are to be 
calculated as part of loss to the estate. 


55. Ihave already said that in the pre- 
sent case the deceased did not undergo 
any pain or suffering as he had been 
killed instantaneously. So on the head 
of loss to the estate of the deceased, the 
only ground on which compensation can 
be awarded in this case is loss of expecta- 
tion of life, viz., loss of prospective happi- 
ness. The deceased was a young man 
and a manual labourer. But for the acci- 
dent he can be expected to have a happy 
life as happiness does not depend upon 
wealth or status. If the deceased had not 
been killed but only crippled and thereby 
there was shortening of his life, he himself 
would have been entitled to clam com- 
pensation for loss of expectation of life. He 
having been killed, his legal representatives 
are entitled to claim the said compensa- 
tion as part of the estate of the deceased. 
I think that a sum of rupees five thousand 
would be a proper assessment of com- 
pensation on this ground. 


56. Accordingly, the appeal is allowed to 
the extent that there will be an award 
in favour of the appellants (claimants 
before the Tribunal below) for rupees 
five thousand, which sum is payable by the 
2nd respondent the insurance company, 
within a month from this date. There 
will be no order as to costs. 


Kailasam, 7.—The facts of the case have 
been fully set out by my learned brother 
and need not be reiterated. The ques- 
tions that arise inthis Civil Miscellaneous 
Appeal are whether the accident was 
due to the negligence On the part of the 
driver of the lorry and whether the claim- 
ants who are the brothers and sisters of 
the person who was killed in the accident 
are persons entitled to compensation under 
section 110-A, of the Motor Veh cles Act. 
I have no hesitation in concurring with 
the finding of my learned brother that the 
driver of the lorry was guilty of negligence, 
Regarding the question whether the bro- 
thers and the sisters of the deceased are 
entitled to clam compensation, there 
could be no difficulty in holding that 
they are entitled to compensation towards 
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logs of estate of the deceased; but not as 
claimants under section 1-A of the Indian 
Fatal Accidents Act, 1855 (VIII of 1855), 


s8. It has been held by this Court in 
Polani Ammal v. The Safe Service Limited’, 
that sections 110-A to r10-F do not create 
any new right or even a new remedy; 
but tbe forum alone had been changed. 
The case law on this subject has been 
fully discussed by my learned brother and 
I agree with the preponderance of judi- 
cial opinion and the conclusion arrived 
at by my learned brother that the provi- 
sions in sections 1i0-A to 110-F of the 
Motor Vehicles Act, are only proce- 
dural and do not purport to confer any 
siibstantial right or liability on the parties. 
59. I agree with the conclusion of my 
learned brother that all persons who are 
entitled to make an application for com- 
pensation under section r10-A of the 
Motor Vehicles Act. will be legal represen- 
tatives of the deceased within the meaning 
of the said section: but I am unable to 
associate myself with the view that the 
definition of the term ‘legal rep resentative’ 
in section 2 (11) of the Code of Civil Pro- 
cedure, would not include all persons 
who are entitled to apply for compensa- 
tion under section 110-A of the Motor 
Vehicles Act, and that rule 2 (c) of the 
Madras Motor Accidents Claims Tribunals 
Rules, 1961, which provides that the term 
‘legal representative’? shall have the 
meaning assigned to it under clause (11) 
of section 2 of the Code of Civil Proce- 
dure, is ultra vires the rule-making 
powers of the Government. On our 
conclusion that all claimants under sec- 
tion 110-Aof the Motor Vehicles Act, are 
legal representatives Of the deceased and 
are entitled to compensation as provided 
for under section 110-B, strictly the ques- 
tion as to-whether, in view of the scope 
of the definition.of the term ‘legal repre- 
sentative’ in section2 (11) of the Code of 
Civil Procedure, rule 2 (c) of the Motor 
Accidents Claims Tribunals Rules, 1961, 
is ulira vires Or NOt does not arise in this 
case,’ But as the question had been dis- 
cussed at some length by my learned 
brother, I would indicate my opinion 
briefly. . " 

Go. The term “legal representative’ was 
not defined under the old Code. Under 
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the English law, the primary meaning of 
the expression is ‘executor or adminis- 
trator’ though it may, under special 
circumstances be controlled by the con- 
text. In Indian law while in earlier cases 
a strict meaning was given to the expres- 
sion ‘legal representative’, subsequently 
the term was construed to cover all persons 
representing the estate of the deceased 
person. Under the old Code, a strict 
meaning was given to the term ‘legal 
representative’ as in the English law. 
In Dinamoni Chaudhurant v. Elahedut 
Khan}, the scope of the term ‘legal repre- 
sentative’ is discussed. Brett , J., in 
repelling the contertion that the term 
should be construed strictly and cannot 
include anybody except the heir, exe- 
cutor Or administrator of the deceaced 
as the term and the definition were taken 
from English law and that when the Legis- 
lature used the term “‘legal representative’ 
in the section and not the word ‘repre- 
sentative’it must have intended to use it in 
the strict sense, observed, that the section 
appears to have been drawn for the pro- 
tection of the decree-holders and tO give 
them aright to relief agamst the successor 
in property or estate of the deceased 
judgment-debtor. The learned Judge held 
that the term ‘legal representative’ appears 
to have been used as one which would 
cover ordinary cases of succession. After 
discussing the case law on the point, 
the learned Judge held that both m 
English and Indian law cases have 
arisen in which the term ‘legal repre- 
sentative has no't been strictly con- 
fined to its primary meaning. It was 
held that the term ‘legal representa- 
tive has been used in section 234, 
Code of Civil Procedure, to meet the cir- 
cumstances Of a certain event, viz., 
the passing of the property, the subject 
of the litigation, on the death of the 
deceased judgment-debtor to her successor 
and to include such successor either 
to her estate or to the property in suit. 
It was further held that it should not 
be s0 strictly interpreted as to defeat the 
rights of, of a decree-halder man excep- 
tional case for which the Legislature 
could not have been expected to have 
otherwise specially provided. Woodroffe, 
J., observing that in their strictest and 
most Ordinary sense the words ‘legal 
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representatives’ are understood to mean 
executors and administrators only, 
held that the term is yet one which 
is naturally capable of a more extended 
sense than that in which it is ordinarily 
and strictly employed. The definition 
has also been extended to the case of 
a person who without title as administra- 
tor, executor, heir, reversioner or surviving 
cOparcener is the de facto possessor of the 
estate Of the deceased Hindu it having 
been held that he must be treated for 
some purposes as his representative and 
that a judgment obtained against such 
a representative is not a mere nullity. 
After an elaborate review of the authori- 
t'es, the learned Judge summed up the 
position thus:— 


“From this review of the authorities 
it Will appear that judicial decis‘ons 
have extended the sense of the term 
‘legal representative’ beyond that of 
its Ordinary meaning of administrator, 
executor, and heir, and though such 
extension has been attended with 
doubt and has in some cases been the 
subject of conflicting decisions it appears 
to me to be too late now to endeavour, 
however, convenient it might be, to 
secure for the term that which is 
perhaps its strict and legitimate sense. 
I agree, therefore, in holding that the 
term is not limited to administrators, 
executors and heirs and am of opinion 
that it must now be held to include 
any persOn who in law represents 
the estate of a deceased judgment- 
debtor.” 


The definition of the term ‘legal represen- 
tative’ in section 2 (11) of the Code 
of Civil Procedure, is too wide and the 
Legislature has in fact given effect to 


the views expressed in Dinamoni 
Chaudhuram v. Elahadut Khan! and 
introduced the present definition 


of the term ‘legal representative’ in 
section 2 (11) of the Code of Civil 
Procedure which reads as follows:— 


“Legal representative’ means a person 
who in law represents the estate of 
a deceased person and includes 
any person who _ intermeddless 
with the estate of the deceased and 
where a party sues Or is sued in a 
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representative character the person 
On whom the estate devolves on the 
death of the party so suing or sued.” 


According to the present definition, the 
term ‘legal representative’ is very wide 
in its amplitude and covers all persons 
who in law represent the estate of the 
deceased person. The words executor, 
administrator, etc., are all omitted and 
what is now required is that the person 
must in law represent the estate of the 
deceased person. 


6x. In Shwe Mya v. Maung Ho H 3 
the word ‘representative was held 
to be a term of ambiguous mean- 
ing and it must be construed acco 

to its context. In Stroud’s Judicial Dictio- 
nary, it is stated that the meaning of the 
term ‘ representative’, ‘legal representa- 
tive’, ‘ personal representative’ or ‘legal 
personal representative’ may be control- 
led by the context. 


62. In Andhra Bank Limited v. Srinivasan? 
the Supreme Court after quoting with 
approval a passage from a judgment 
of Woodroffe, J referred to supra, held 
that a legatee who obtains only 
a part of the estate of the deceased 
under a will can be said to represent 
his estate under section 2 (11) of the 
Code of Civil Procedure. The Court 
held that the whole object of widening 
the scope of the expression ‘legal repre- 
sentative’ which the present definition is 
intended to achieve would be frustrated 
if it is held that legatees of different 
portions of the estate of a deceased do 
not fall within its purview. Thus, it is 
settled law that any person who becomes 
entitled to a part of the estate can be 
held to represent the estate and thereby 
a legal representative of the deceased. 


63. The point tbat arises is whether 
a person who claims compensation on the 
death of a person is a person who in 
law represents the estate of the deceased 
person. 


64. Section 1-A of the Fatal 
Accidents Act, 1855, provides that a 
suit for compensation to the family of 
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a person for loss occasioned to it by his 
death by actionable wrong is maintain- 
able. The section provides that such a 
suit shall be for the benefit of the wife, 
husband, parent or child, if any, of 
the person whose death has been 
caused and it shall be brought by and 
in the name Of the executor, administrator 
or representative of the person deceased. 
In such an action, the Court will award 
damages in proportion to the loss resulting 
from such death to the parties respectively, 
for whom and for whose benefit such 
action shall’ be brought. The amount 
shall be divided amongst the parties 
mentioned in such shares as the Court 
by its judgmentor decree shall direct. 
Section 2 provides that not more than 
one action or suit shall be brought in 
respect of the same subject-matter of 
complaint and that in any such suit or 
action, the executor, administrator or 
representative of the deceased may 
insert a claim for and recover any 
pecuniary loss to the estate of the deceased 
occasioned by such wrongful act, neglect 
or default, which sum, when recovered, 
shall be deemed partof the assets of the 
estate of the deceased. Reading sections 
1-A and 2 of the Act as a whole, it 
appears that the scheme of the Act is 
for the administrator, executor or repre- 
sentative of the deceased to file a suit 
for the benefit of the dependants, and 
in such a suit to include a claim for any 
icant loss to the estate of the deceased. 

ima facie, the Act does not contemplate 
a suit by everyone of the dependants, 
but only a suiton behalf of the dependants 
by the executor, administrator or repre- 
sentative of the deceased. 


65. The scope of sections 1-A and 2 
of the Fatal Accidents Act 1855, came 
up for consideration in Johnsan v. The 
Madras Railway Company1. The learned. 
Judges in summing up the provisions of 
sections I-A and 2 of the Act obser- 
ved as follows:— 


“In cases where the deceased is repre- 
sented by an executor or an administra- 
tor such an executor or administrator 
is given the power to sue for the compen- 
sgtion for the benefit of the specified 
relations. Where there is no executor 
or administrator or where there is 
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one, and he fails, or is unwilling to 
sue, then in our opinion the suit 
may be instituted by, and in the name 
of, the representative of the person 
deceased. But one suit only is allowed 
to enforce the claims of all the 
persons beneficially entitled, it being 
provided that the rights of each and 
every one of them shall be adjudged 
and adjusted by the Court in such 
suit. The right of each beneficiary 
is only to receive compensation in 
proportion to the loss occasioned to 
him by the death of his deceased 
relative”. 


Regarding the term “representative” of 
the deceased, the Court held that there 
was no reason for limiting the meaning of 
the word in a narrow way and found that 
the word meant and included all or any 
one of the persons for whose benefit a suit 
under the Act can be maintained, and 
that these persons are the representatives 
of the deceased in the sense that they 
are the persons taking the place of the 
deceased in obtaining reparation for the 
wrong done. This decision is an authority 
for the proposition that the word ‘repre- 
sentative’ of the deceased in Act XIII 
of 1855, would include any person who 
takes the place of the deceased for obtain- 
ing reparation for the wrong done. To 
be a ‘legal representative’ under section 
2 (11) of the Gode of Civil Procedure, 
a person in Jaw must represent the 
estate of the deceased person. When a 
person is taking the place of the deceased 
as his representative, it would follow 
that he represents also the estate of the 
deceased. The extended meaning given 
to the word ‘representative’ of the deceased 
in Fohnsonv, The Madras Railway, Com- 
pany, especially when the procedure + 
contemplated under the Act enabled 
the executor, administrator or represen- 
tative of the deceased to file a suit on 
behalf of the dependants and others, 
with equal force, will apply to the term 
‘legal representative’, and the persons 
taking the place of the deceased for 
obtaining reparation for the wrong 
done will not only be representatives 
for the purpose of the Act 

of 1855), but also under section 2 (Ir) © 
of the Code of Civil Procedure. It would 
be too narrow a construction that though 
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the persons teking the place of the deceased 
are representatives of the deceased, they 
are not the representatives of the deceased’s 
estate. The observation in Johnson v. 
The Madras Railway Company1, is that the 
term representative would apply to any 
person taking the place of the deceased 
in a suit under Act XIII of 1855 
which would include a clam for 
the benefit to the estate also. It follows 
therefore that the definition of the 
term ‘legal representative’ in the context 
is wide enough to cover all persons who 
can maintain a claim for compensation 
taking the place of the deceased person. 
The extended meaning of the word 
‘representative’ under Act XIII of 1855 
has been given following Johnson v. 
Lhe Madras Railway Gompany4, in later 
cases like Mrs. R. V. Penkeiro Ve 
M. Minney*. 


66. Under sections I1I0-A to I10F 
of tbe amended Motor Vehciles Act, 
the procedure has been made simpler 
and a suit by the executor, administrator 
Or representative of the deceased on 
behalf of the claimants has been dis- 
pensed with and all the persons entitled 
to compensation are enabled to maintain 
an application under section 110-A, 
thereby giving effect to the extended 

meaning of the word ‘representative’ 
in section I-A of the Fatal Accidents 
Act rendered in Johnson v. The Madras 
Railway Company. In the circumstances, 
the term ‘legal representative’ can be 
construed as including all claimants 
under section r10-A of the Motor 
Vehicles Act. 


67. The only other point that needs 
reference is the scope of the words ‘loss 
of benefit to the estate’. This question 
has been fully dealt with by my learned 
brother and I do not want to add any- 
thing more except tO state that taking 
all the circumstances, it does nOt appear 
that the Supreme Court by its illustration 
given in Gobald Mator Service v. Veluswams', 
intended to lay down that loss of 
future of the deceased would 
be part of loss to the estate claimable 
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by the legal representatives, making a 
complete departure from the established 
law in England. As in this case the 
question does not arise, as the deceased 
who was a labourer would not have 
accumulated any earnings for future 
during his life time, the petitioners would 
not be entitled to any increase in the 
compensation awarded to them on the 
ground of likely loss of future earnings 
or savings therefrom occasioned to the 
estate of the deceased. 


S.J. Appeal partly allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Appellate Jurisdiction.) 


Present:—P. S. Kailasam and N.S. Rama- 
swami, FF. 


P. Bhoormal Tirupati 
U 


The Additional Collector of Customs 
Customs House, Madras-1. 
Respandent. 


(A) Custams Act (LI of 1962), sections 110 
(2), 124 and 153—Seizure of goods—Notice 
for confiscation or imposition of penalty—Notice 
sent by regtstered post within six months af 
seizure—Notice returined with endorsement 
‘Isft’—If proper notice—Valtdity of proceedings. 
(B) General Clauses Act (X of 1897), section 
27—Meaning of service by past—Presumptton. 


Under section 110 (2) and section 124 (a) 
of the Customs Act, a notice in writing 
informing a person Of the grounds on 
which it is proposed to impose a penalty 
should be given within 6 months from the 
date of seizure of the goods. Under 
S. 153 of the Act, a notice issued under 
the Act shall be served by tenderin 
the notice or sending it by fepistered 
post to the person for whom it is intended 
or to his agent. The section does not 
require that effective service should be 
effected on the person receiving it. 
Under section 27 of the General Clauses 
Act the normal presumption, unless 
the contrary is proved, is that the service 
shall be deemed to have been prope 
effected when a letter is properly d. 
re-paid and posted by registered * Lost. 
» The mere endorsement “left” is not 
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sufficient to prove the contrary. Apart 
from it, a reading of section 27 of the 
General Clauses ‘Act indicates that the 
proof to the contrary can only be limited 
to proving that the service had not been 
effected at the time at which the letter 
would be delivered in the ordinary 
course Of post. [ Para, 3.] 


Held on facts : 


That the notice was sent to the prope? 
address, pre-paid and posted by registered 
post, is not disputed. No other attempt 
has been made to prove the contrary. 
Tbe mere endorsement ‘left? is not 
sufficient to prove the contrary. There 
has been ņ roper service of notice. 


[Para. 3.] 


Appeal under Clause 15 of the Letters 
Patent against the Order of the Honour- 
able Mr. Justice Ramaprasada Rao, dated 
a3rd_ February, 1973 and made in the 
exercise of the Special Original Jurisdiction 
of the High Courtin Writ Petition No. 801 
of 1971 presented under Article 226 of 
the Constitution of India, to issue a writ 
of certiorari calling for the records of the 
respondent therein dated 28th November, 
1970 in O.S. No. 583 of 1968 R.D impos- 
ing a personal penalty of Rs. 15,000 
under se tion 112 of the Customs Act, 
1962 and to quash the same. 


K. Srinivasan and K. C. Rajappa, 
appellant. 


for 


The Judgment of the Court was delivered 
by 


Kailasam #.—The petitioner in the 
writ petition is the appellant before 
us. He filed a petition praying that the 
High Court will be pleased to issue a 
writ of certiorari calling for the records of 
the respondent, Additional Collector of 
Customs, Custom House, Madras, daied 
28th November, 1970 in O. S. No. 583 of 
1968 R. D., imposing a personal penalty 
of Rs. 15,000 under section 112 of the 
Customs Act, 1962 and to quash the 
said order, The petition was dismissed 
by Ramaprasada Rao, J., holding that 
the order passed by the Customs authori- 
ties was proper arid in accordance with 
law and the decision arrived at by them 
has to be sustained. 


g. Mr. K. Srinivasan, learned Counsel 
for the appellant, questioned the correct- 
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ness Of the order of the learned Judge 
mainly on the ground that the requirement 
ofsections 110 (2) and 124 of the Customs 
Act has not been complied with. His 
plea is that the goods were seized on 
14th November, 1968 and a notice which 
was attempted to be served on the appellant 
could not be served on 8th May, 1969 as 
he had left the premises and later the 
notice of seizure was served on the appel- 
lant’s Counsel on grd October, 1969. It was 
pleaded that as no notice of intention 
to seize the goods was served on the 
appellant within six months from the 
date of seizure as required by law, the 
entire proceedings are void. Section 
110 (2) of the Customs Act provides 
that where any goods are seized under 
sub-section (1) of section 110 and no 
notice in respect thereof is given under 
clause (a) of section 124 within six 
months of the seizure of the goods, the 
goods shall be returned to the person 
from whose possession they were seized. 
In this connection it is not necessary 
to refer to the proviso as no such notice 
extending the period was given as con- 
templated in the proviso. Section 124 
(a) states that no order confiscating 
any goods or imposing any penalty on 
any person shall be made under this 
Chapter unless the owner of the goods 
or such person is given a notice in writing 
informing him of the grounds on which 
it is proposed to confiscate the goods 
Or tO impose a penalty. Thus it will be 
seen from secti n 110 (2) and section 
124 (2) that a notice in writing informing 
the appellant of the grounds on which 
it is proposed to confiscate the goods 
Or tO impose a penalty should be given 
within six months from the date of 
selzure Of the goods. In this case on 
behalf of the Customs authorities the 
notice sent by registered post and returned 
with the endorsement ‘left’ on 13th May, 
1969, which is admittedly within six 
months, is relied on, while on behalf 
of the appellant it is stated that this 
notice with the endorsement ‘left’ is 
not proper service and therefore could 
not be relied on. 


F The only point that arises is whether 
e service by registered post effected 
on 13th May, 1969, which was returned 
with the endorsement ‘left’, is sufficient 
notice. Section 153 of the Act states 
that any order or decision passed or any 
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summons Or notice issued under the 
Customs Act, shall be served (a) by tender- 
ing the order, decision, summons or 
notice or sending it by registered post 
to the person for whom it is intended 
or to his agent; sub-section (b) of section 
153 need not be referred to as it does 
not arise in this case. A notice had been 
sent by registered post duly addressed 
to the appellant. The section requires 
that notice shall be served by sending 
it by registered post to the person for 
whom it is intended. The section does 
not require that effective service should 
be effected on the appellant receiving 
it. This position is made clear by reference 
to section 27 of the General Clauses 
Act which states that where any Central 
Act requires any document to be served 
by post, then, unless a different intention 
appears, the service shall be deemed 
to be effected by properly addressing, 
pre-paying and posting by registered post, 
a letter containing the document, and 
unless the contrary 1s proved, to have been 
effected at the time at which the 
letter would be delivered in the ordinary 
course Of post. The normal presumption, 
unless the contrary is proved, is that the 
service shall be deemed to have been 
properly effected when a letter is pro- 
perly addressed, pre-paid and posted by 
registered post. That the notice 
was sent to proper address, pre-paid 
and posted by registered post is not 
under dispute. No other attempt has 
been made to prove the contrary. The 
endorsement ‘left? is not sufficient to 
prove the contrary. Apart from it, a 
reading of the section indicates that the 
proof to the contrary can only be limited 
to proving that the service had not been 
effected at the time at which the letter 
would be delivered in the ordinary course 
of post. We find no difficulty in coming 
to the conclusion that there has been 
proper service of notice. The writ petition 
was rightly dismissed. This appeal fails 
and it is dismissed. 


V.S. 





Appeal dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—T. Ramaprasada 
S. Natarajan, F7. 


E. M. E. Shanmugam Chettiar and 
others .. Appellants* 


Rao and 


D. 


RM AN. Annamalai Chettiar alias 
K. S. A. K, Annamalai Chettiar 
Respondent. 


Cantract—Place and time of performance 
— Debtor and creditar — Depasit in 
foreign couniry—Suit in India for recovery 
af debt—Debtor seeking creditar—English 
common law doctrine — Applicability in 
India— Depasit in foreign country— No 
place of perfarmance in repayment specified— 
Defendant resident in India — No offer by 
barrawer ta pay in foreign country an demand 
—Stwut in India — Institution proper — 
Contract Act (IX of 1872), section 47 and 
Civil Procedure Code (V of 1908), section 20. 


Though the English doctrine that the 
debtor should seek the creditor is not 
of general application in India and 
bas to be applied with caution, yet 
the invocation of the rule depends on the 
facts and circumstances of each case. 
[Para. 7.] 


In a given case, if the contract does 
not provide either expressly or by necessary 
implication the place of performance, 
then out of necessity and exigencies of 
those circumstances, the debtor should 
seek the creditor and offer to perform his 
part of the contract, [Para. 7.] 


Thus though the rule of English common 
law is not unreservedly applied in 
India and there is pronounced disinclina- 
tion to adopt the same, yet it is now 
settled that the place of payment has 
to be determined independent of the 
above maxim taking into consideration 
the following factors: (1) terms of the 
contract; (2) the circumstances attendant 
upon it; (3) necessities of the case; and 
(4) the statutory provisions of law such 
as those contained in the Contract Act 
or in the Code of Civil Procedure. 


[Para. 7.] 
/ 





*A, No, 575 of 1967, 16th October, 1973, 
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Held on facts, 


There is no clinching evidence to show 
that there is a place of business of the 
first defendant either in his individual 
capacity or as a partner at Penang. It 
isin evidence that the first defendant, 
the borrower was residing in India, 
When the plaintif demanded payment 
of the monies, the defendant did not send 
any reply. The first defendant did not 
even Offer to pay the amount at any 
specified place at Penang. The suit has 


been rightly instituted in Indian 
Courts. 
Alsa held, 
The suit is for recovery of money. 
- Whatever may be the legal posi- 


tion of "similar contracts entered into 
Outside India between a citizen and an 
institution, such as a bank or an incorpo- 
rated company having various branches, 
it cannot be said that an action to enforce 
payment of money by an ordinary citizen 
under a written contract entered into 
Outside India, can only be instituted in 
a place otherwise in India. [Para. 11.] 


Cases referred to :— 


State Aided Bank of Travancore Lid. v. 
Dhrit Ram, (1942) 2 M.L J 256 (P.C.): 
69 LA.1: ALR. 1942 P.C. 6; Re 
Wage and Company Ltd., (1958) 
1 All E.R. 129; Muthukanni Mudaliar v. 
-Andappa Pillai, (1954) 2 M.L.J. 731; 
I.L.R. (1955) Mad. 116: ALR. 1955 
Mad. 96; Karuppan Chettiar v. Somasundaram 
Chettiar, (1961) 1 M.L.J. 323 at 327: 
A.LR. 1961 Mad. 122. 


ad iran Sra “ Pai of the Court of 
ubordinate Judge, Sivaganga, dated 
31st March, 1967 and passed in Original 
Suit No. 45 of 1966, 


K. Yamunan, for Appellant. 


K. Gopalachai and G. Krishnan, for 
Respondents. 


hae Judgment of the Court was delivered 
y 

‘Ramaprasada Rao, F.—The defendants 
aree the appellants. Plaintiff and the 
defendants belong to Nattukottai Chet- 
tiar community. The and and the 
grd defendants are the sons of the īst 
defendant. On 7th February, 1940 the 


iui® Mabitas Law fornai REPORTS 


(1974 


plaintiff’s adoptive father K.S. A. K. 
Raman Chettiar deposited under Exhibit 
A-1 at  Koolim in Malayasia 
$2,397-53 with the 1st defendant who was 
then trading under the name and style 
of Y. M. Y. Firm as a money-lender, 
and on such deposit the 1st defendant 
executed Exhibit [A-1, acknowledging 
the deposit and contracting to pay 
thavanai interest with three months 
rest. After the adoptive father’s death, 
On Ist September, 1948 the plaintiff 
wrote Exhibit A-5, addressed to the Ist 
defendant putting him on notice of hus 
adoption to Raman Chettiar and his 
status and right to demand the deposit 
as above and also apprising the Ist 
defendant of a legal proceeding bet- 
ween him and his father when he was 
alive on O.S. No. 9 of 1942, on the file of 
the Chief Court of Pudukkottai wherein 
his right to be paid under Exhibit A-1, 
was agreed to between himself and his 
father. Under Exhibit A-2 the decree 
passed by the Chief Court of Pudukkottai 
in O.S. No. 9 of 1942, the plaintiff became 
entitled to the amount which was in 
deposit with the 1st defendant under 
Exhibit A-r. .The plaintiff, therefore, 
requested the rst defendant under Exhibit 
A-5 to credit all the amounts payable 
under Exhibit A-1, in his name, or in 
the alternative called upon the Ist 
defendant to execute a fresh letter for 
the purpose. There was no reply. 
Thereafter the plaintiff issued the suit 
notice Exhibit A-7 which remained un- 
answered. He therefore filed the suit 
based on Exhibit A-1, calculating the 
amount due on the present exchange 
rate. 


a. The ist defendant contended that 
the Y. M. Y. Firm at Koolim is still 
existing, though as and from 1953 the 
firm is running as a partnership concern 
consisting of the 1st defendant as father 
and defendants 2 and 3 as his sons. 
Exhibits B-1, B-3 and B-4 are further 
documents filed by the rst defendant in 
support Of his case that the Y. M. Y. 
Firm, as a partnership firm, is still func- 
tioning in Koolim. The ist defendant 
admits that $. 2,397-53 was credited 
in the Y. M. Y. Firm in 1940, which was 
then run. by the 1st defendant in his own 
name and as sole proprietor thereof, 
According to the defendants, the amount 
was payable only at Penang under 
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Exhibit A-1, and therefore the suit for 
its recovery laid in the State of Madras, 
without the same being filed at Penang 
in accordance with the Malayasian 
Law, is not maintainable. It was further 
stated that the claim is barred in accor- 
dance with the Malayasian Law. In any 
event as the amount is a loan and not a 
deposit, the suit is barred even under the 
Indian Law. 


g. The following issues have been framed¢ 
(1) Is the suit transaction a deposit or 
a loan? (2) Whether this Court has 
jurisdiction to entertain the suit? (3) 
Whether the suit is barred by limitation ? 
i What is the correct rate of interest ? 
5) Whether the suit is not maintainable? 
(6) To what relief is the plaintiff entitled ? 
The learned Subordinate Judge of 
Sivaganga found that under Exhibit A-1, 
the amount was deposited under a pecu- 
liar contract prevailing in the Nattu- 
kottai Chetty community, that it was 
not a loan pure and simple and that the 
deposit was payable on demand. He 
also found that the plaintiff was entitled 
by virtue of prior civil proceedings bet- 
ween himself and his adoptive father to 
file the suit. On the question whether 
the forum in which the action should 
have been brought was only Penang, 
the learned Subordinate Judge as a 
fact found that Penang has been referred 
tO in general terms and in view of the 
fact that there was nO permanent resi- 
dence or place of business of the Ist 
defendant at Penang the suit was rightly 
instituted in India and is not barred 
under the provisions of the Indian 
Limitation Act, as Article 60 thereim 
would be the correct Article which would 
apply to the facts of the case. In the 
result he found that the law of lex loci 
contractus or lex: loci solutionis is not 
applicable and the Malayasian Law of 
limitation is not attracted, and decreed 
the suit. 


4. Mr. Kesava Iyengar, learned Counsel 
for the appellants, who are father and 
sons, raised two contentions, Firstly that 
under Exhibit A-1, the amount is payable 
onty at Penang, and secondly that the 
suit is barred under the provisions of the 
Malayasian Law of Limitation. No other 
point was urged excepting incidentally. 
Mr. Gopalachari, learned Counsel for 
the respondent, contending conira urged 
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that the claim not being a debt pure and 
simple and as there was no rigid cOnsen- 
sus ‘between the parties regarding the 
place of performance, and as the word 
‘Penang’ by itself is of wide import and 
does not either expressly or by necessary 
implication connote a specific place of 
performance, the respondent had to seek 
the appellants in India under the pro- 
visions of the Code of Civil Procedure, 
as the 1st defendant, the principal debtor, 
is admittedly residing in India. He 
would therefore sustain the judgment. 


5. We shall now consider the import and 
content of Exhibit A-1. The money 
was deposited at Koolim by the plain- 
tiff’s father with the rst defendant. At 
that time the 1st defendant was doing 
business under the name and style of 
Y. M. Y. Firm, but as sole proprietor 
thereto. Defendants 2 and 3 had no 
connection with the said business at that 
time. In fact, they have been impleaded 
herein as sons of the 1st defendant, so 
that any decree against the rst defendant 
may bind them as against the assets of 
the ist defendant in their hands. No 
doubt, under Exhibit A-1, there is a 
stipulation that the rst defendant would 
repay the same at Penang. ed on 
this solitary contractual obligation, 
Mr. Kesava Iyengar, relying upon sections 
47 to 49 Of the Contract Act, urged that 
the place of performance is Penang and 
Penang only, and any suit to recover the 
deposit as evidenced by Exhibit A-1 
cannot be maintained in a place other 
than the Courts in Malayasia situate in 


Penang. 


6. Sections 46 to 50 of the Indian 
Contract Act, deal with the time and 
place of performance of contracts. 
Reliance was placed upon section 47 
which runs as follows: i 


“When promise is to be performed on 
a certain day, and the promisor 

undertaken to perform it without appli- 
cation by the promisee, the promisor 
may perform it at any time during 
the usual hours of business on such 
day, and at the place at which the 
promise Ought to be performed”. 


No doubt, the rst defendant agrted to 
perform his obligation withou reference 
to the promisee, namely, the plaintiff’s 
father, The contractual prescription 
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as to the place of performance enume- 
rated in section 47 is for the guidance of 
the promisor, namely, the 1st defendant, 
with which the promisee, namely, the 
plaintiff’s father or the plaintiff, bas 
nothing to do. Even assuming that the 
agreed place of performance of contract 
is Penang, the statutory obligation is on 
the 1st defendant to offer to perform the 
contract in accdrdance with the terms 
of Exhibit A-r. In the instant case 
there is no evidénce, nor is it contended 
that the 1st defendant so offered to per- 
form the contract at the place stipulated, 
namely, Penang, at any time after the 
execution of Exhibit A-r. In his evidence 
the 1st defendant would admit that he 
returned to India in 1941 from Koolim 
and that he did not go to Malaya after 
1941 and for the past ro or 15 years he 
had no passport to visit Malaya. It is 
very clear that soon after, and indeed a 
year after, the Ist defendant executed 
Exhibit A-1, he came away to India and 
never intended to perform the contract 
eyen according to the interpretation placed 
by him through his Counsel. It is there- 
fore clear that the 1st defendant as promi- 
sor did never exert himself to perform 
the contract at the alleged place at whch 
the promise ought to be performed. 
He: cannot therefore approbate and 
reprobate and call for his assistance 
section 47 Of the Contract Act. Surely 
under section 47 there is no legal obli- 
gation on the part of the promisee to seek 
for performance of the contract at the 
place where the. promisor ought to have 
performed the contract. It is open to 
him to avail himself of the common law 
and seek his debtor and institute an 
action’ in accordance with the law of 
that country in which he seeks to file 
the same and recover the amount due 
under Exhibit A-r. This is what the 
pla'ntiff has done, 


», Though the English doctrine that the 
ebtor should seek the creditor is not of 
general application in India and has to 
be applied with caution, yet the invoca- 
tion of the rule depends on the facts and 
circumstances Of each case. In a given 
case, jf the contract does not provide 
ither expressly or by necessary impli- 
cation the place of performance, then 
ut of necessity and exigencies of those 
circumstances the debtor should seek the 
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creditor and offer to perform his part o 
the contract. Thus though the rule of 
English common law is not unreservedly 
applied in India and there is pronounced 
disinclination to adopt the same, yet it 
ig now settled out that the place of pay- 
ment has to be determined independent 
of the above maxim taking into considera- 
tion the following factors: (1) terms of 
the contract; (2) the circumstances atten- 


-dant upon it; (3) necessities of the case; 


and (4) the statutory provisions of law 
such as those contained in the Contract 
Act or in the Code of Civil Procedure. 
Bearing the above principle in mind, we 
can at Once dispose of the serious con- 
tention of Mr. Kesava Iyengar that the 
deposit was repayable only at Penang. 
The expression that the money will be 
paid at Penang is Of an uncertain import. 
The rst defendant was carrying on 
business at Koolim. He had no business 
at Penang ator about the time when he 
executed Exhibit A-1. Even the evidence 
let in to substantiate, that as on the date 
of suit the 1st defendant is a partner ofa 
firm at Koolim does not establish that he 
has a business place at Penang. Hewould 
only pretend that he has business connec- 
tions in Penang, which is 30 miles away 
from Koolim. There is no clinching 
evidence to show that there isa place of 
business of the rst defendant either in his 
individual capacity or as a partner at 
Penang. It is only in circumstances, 
where the place of performance could be 
deciphered from the terms of a contract 
the a ent that the cause of action 
primarily arises only at that place could 
be successfully urged. But if a contract 
does not provide either expressly or by 
necessary implication such a place of 
performance then we have alrady refer- 
red to the general provisions which could 
be availed of by a creditor for instituting a 
suit On such a contract and in a Court 
where the defendant has his usual place of 
residence. It is not in dispute that even 
in Ig41, the rst defendant as the 
borrower under Exhibit A-1 was residing 
in Mahibalampatty, Tirupattur Taluk, 
Ramanathapuram District, South India. 
It is the Court which has jurisdiction 
over this place which was resorted to 
by the plaintiff for recovery of the deposit 
under ExhibitA-1. This would squarely 
satisfy the essential factors which are 
necessary to be considered to determine 


be 
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the place of performance of a contract 
if such a place is not named or such could 
not be found by necessary implication 
either. The suit therefore cannot be pall 
said to have been improperly laid. 


8. The other alternative argument of 
Mr. Kesava Iyengar, is that the rst defen- 
dant should be deemed to be carrying 
On business at Koolim since he was run- 
ning a partnership firm, though along 
with his sons the 2nd and the 3rd defen- 
dants. No doubt, there is evidence under 
Exh'bits B-1, B-3 and B-4 which touch 
upon the partnership business carried 
On by the defendants. Under Exhibit 
B-1, the gene-al nature of the business is 
described as real property owners and the 
date of commencement of business is 
given as ist January 1951. Here again 
we have a reference to the usual residence 
of the 1st defendant as Mahibalampatty, 
Tirupattur Taluk, Ramanathapuram Dis- 
trict, South India, whereas the usual 
place of residence of defendants 2 and 3, 
is given as 64, Jalan Raya, Koolim. The 
partnership business apparently was star- 
ted 11 ysars after the rst defendant recei- 
ved the deposit under Exhibit A-1. The 
nature Of the business in the partnership 
is not mone y-lending business. It is not 
known, nor is there any evidence to show 
that the partnership business took over 
all the obligations and responsibilities 
of the ist defendant as the proprietor of 
the Y.M.Y. Firm, which was solely a 
money-lending firm. D.W. 1, in his 
evidence would say “‘In our accounts, the 
amounts have been credited in the name of 
K.S.A.K. Raman Chettiar of Arimalam 
(plaintiff’s adoptive father)”. It is not 
clear as to what he means by “‘our acco- 
unts”’, because he was aked to produce 
his kurippu and peredu (ledger and day 
book), but in his evidence he says 
“I have not produced them”. He will 
hesitantly say in the box that the and 
and 3rd‘ defendants also are doing 
mone y-lending business, but he does not 
know in what vilasam they were doing 
such business. There is therefore no 
positive evidence adduced by the ist 
defendant that defendants 2 and 3 have 
taken over all the responsibilities and 
obligations including that arising under 
Exhibit A-1, when the partnership business 
was started in 1951. On the other hand 
we have no besitation in coming to the 
conclusion that the transactions which the 
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Ist defendant had as sole proprietor of 
the Y.M.Y. Firm in 194c, were distinct 
and sien from the partnership business 
started by him along with his sons in 
IgdI not only because the nature‘of the 
business is different but also because there 
ig nO continuity in the quondam Y.M.Y. 
Firm. There is no nexus between the quon- 
dam proprietary firmof Y.M.Y. with the 
later constituted firm of Y.M.Y. in the 
name of allthe defendants. Defedndants 
2and 3 discretely kept themselves outside 
the box. If, therefore, the contract as 
reflected under Exhibit A-1 is a pointer 
to a specific dealing as between the plain- 
tiff’s father on the one hand and the 
Ist defendant on the other, then the 

laintiff’s father or his successors in 
interest, namely, the plaintiff, could only 
bring a personal action apainst the promi- 
sor On the basis that it is a deposit payable 
on demand by the promisor. The z lain- 
tif cannot in the circumstances file a 
suit against the partnership firmof Y.M.Y. 
which is a stranger to the contract and 
witb which neither the plaintiff nor his 
father had any dealings. 


g. We have already referred to the fact 
that the rst defendant came away from 
Koolim in 1941 and settled in Mahibalam- 
patty, Tiruppattur Taluk, Ramanatha- 
puram District, South India, and never 
returned to Malaya. It has not been 
established that the Y.M.Y. Firm which 
belonged to the īst defendant on the 
date when the deposit was taken, ever had 
a place of business after 1941 at Penang or 
at Koolim. Again, there is no evidence 
to show that the quondam Y.M.Y. Firm 
had any place of business at Penang. 
On the other hand, we have Ta 
referred to tbe fact tbat the partnership 
firm of Y.M.Y. had no place of business 
at Penang. Under these circumstances 
we do not agree with Mr. Kesava Iyengar 
that the suit ought to have been filed at 
Penang in accordance with Malaysien 
law. 


1o. Thete is evidence to show that the 
plaint ff called upon the rst defendant 
even in 1048 to make necessary entries 
consequent upon his acquisition ofa right 
to demand the deposit and claim for 
payment thereof. The ist defendant 
did not even therein offer to pay the 
amount at any specified place in Penang, 
nor did be reply to the said demand, 
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The suit notice was not answered, In 
these circumstances, we conclude that the 
suit has been properly laid and the forum 
has been rightly selected. 


rı. The suit is for the recovery of 
money. Whatever may be the legal 

sition of similar contracts entered into 
outside India between a citizen and an 

stitution, such as a bank or an incerpo- 
rated company having various branches, 
as was pointed out in State Atded Bank 
of Travancore Limited v. Dhnt Rem’, 
it cannot be said that an action to enforce 
payment of money by an ordinary citizen 
under a written contract entered into 
outside India, can only be instituted in a 
place otherwise than in India, In the 
above case the plaintiff who was a per- 
manent resident and employee in Bombay 
wrote in September, 1936 to the State 
Bank of Travancore at Alleppey and 
enquired about the rates of interest 
allowed on fixed deposits. On rst Octo- 
ber, 1938, the plaintiff paid Rs. 11,000 
to the account of the bank in the 
National City Bank of New York, Bombay, 
filled up the necessary forms and wrote 
to the Bank at Alleppey requesting them 
for the issue Of a fixed depsoit receipt. 
On 6th October, the Bank issued the 
deposit receipt with effect from, the rst 
instant. Similar transaction took place 
in March, 1937 also. In March, 1938, 
when the second deposit became due, the 
Bank was in difficulties and was postponing 
payment. All proceedings against tbe 
Bank were stayed. A scheme of arrange- 
ment was approved by the creditors. 
Thereafter the plaintiff commenced an 
action in Bombay to recover the amounts 
due to him. In those circumstances it 
was held that the place where the contract 
was made as well as the place where the 
contract was to be performed was Travan- 
core and the law of the State governs 
the transaction. The learned Law Lords 
gave sufficient weight to the fact that the 
dealings were with a banking institution 
and in such cases a banking transaction 
should be deemed to have been entered 
into at the onlyo fice of the Bank where- 
in Ordinary banking business of this kind 
has to be completed. In those circum- 
stances they held that the contract in that 
case was tO be performed at Travancore. 








I. (1942) 2 ML.J. 256 (P.C.): LAI: 
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We may at once refer to Re Helbert 
Wapg and Co., Lid.1. The learned Judge 
quoted Romer, L.J., and observed that he 
knows of no authority for the proposition 
that a simple contract debt is situate in a 
country at a time when the debtor is not 
resident there. Cheshire on Private Inter- 
national Law, yth Edn. at page 
421, has succinctly put the proposition 
thus: 


‘This rule, that a chose in action, such 

as aright to recover a loan or money 
due under an insurance policy, is situa- 

ted in the country where the debtor 
resides, encounters an apparent diffi- 
culty where, as will often occur in the 

case of a corporation, the residence 
extends to two or more countries. 

Although the place of residence is 
chosen because it is there that recovery 
by action is possible, it has been sugges- 
ted that a debt is situated in the 
country where it is payable even though 

this does not represent the residence 

of the debtor. The Courts, however, 

have not taken this view. ‘They bave 

insisted that the residence of the debtor 
is ‘an essential element in deciding the 

situs of the debt’. If the debtor resides 
in two or more countries, then, indeed, 

the debt is situated in the one in which 
“Tt is required to be paid by an express 
or implied provision of the contract or, 
if there is no such provision, where it 
would be patd according to the nrdivary 
course of bsuiness. 


If, however, the debtor resides only in 
one country, it is there alone that the 
- debt is situated notwithstanding that it 
may be expressly or implicitly payable 
elsewhere”. 
In Muthukanni Mudaliar v. Andappa Pillai’, 
Rajamannar, C.J., presiding over the 
Court—observed that a suit can be 
instituted for personal relief against a 
defendant in a Court within the local 
limits of whose jurisdiction the defendant 
is residing or carrying on business on the 
date of the institution of the suit, wherever 
the cause of action for the suit had arisen, 
and to such a suit, the provisions of the 
statute of Limitation in force in the 
country of the forum, ie., the 





1, (1958) 1 AIE.R, 12 
2. LL.R. (1955) Mad 
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‘lex for? would apply. In Karuppan 
Chettiar v. Somasundaram, Chettiar}, the 
principle that the law which governs a 
contract depends on the intention of the 
parties, express or implied, has again been 
reiterated. When there is no intention 
expressed in the document which is 
decipherable, clearly Courts are left to 
infer the intention by reference to con- 
siderations where the contract was made 
and how and where it was to be perfor- 
med. Considering the authorities we are 
of the view that the plaintiff was in order 
in seeking the forum of an Indian Court 
for realisation of the deposit after demand 
as it was Well within the law of limitation 
prevailing in this country to do so, 


rz. As the plaintiff’s status and the right 
to demand payment back of the deposit is 
not in dispute, the only other argument 
of Mr. Kesava Iyengar, is whether the suit 
is barred by limitation under the Malay- 
sian law of limitation. The Limitation 
Ordinance, 1953 of the Federation of 
Malaya was referred to for the purpose. 
Section 23 of the said Ordinance, which 
was solely relied upon, runs thus: 


‘Subject to the provisions of sub-section 
(1) of section 22 of this Ordinance, no 
action in respect of any claim to the per- 
sonal estate of a deceased person or to 
any share Or interest in such estate, 
whether under a will or on intestacy, 
shall be brought after the expiration of 
twelve years from the date when the 
right to recieve the share or interest 
accrued, and no action to recover 
arrears Of interest in respect of an 

legacy, or damages in respect of auch 
arrears, shall be brought after the 
expiration of six years from the date on 
which the interest became due.” 


This section is inapplicable even if it is 
said that the Malaysian law is attracted 
in the instant case. Here the claim is not 
in relation to an estate of a deceased 
person Or to any share in such estate. 
As already pointed out, the plaintiff obtai- 
ned a right in himself to demand the 
deposit under Exhibit A-1, even when his 
father was alive. Therefore this section is 
not applicable. But off the record 
Mr. Kesava Iyengar, relies on one other 


I, 298) MLJ 323 ofat p. 327: ALR, 
1961 


337 


section tO sustain his contention as to the 


bar Of the suit under the law of limitation 
availing in Malaya. The 1st defendant 
cannot take advantage of the said law of 
limitation since he came away 
from Malaya in 1941 and ceased his con- 
nections therein. He chose Mahibalam- 
as as his permanent place of residence. 
as no place of business at Penang, 
and, as already stated, the word ‘Penang’ 
is vague and uncertain and cannot there- 
fore be understood as a definite place 
where the performance can be demanded. 
We have already dealt with this aspect 
and referred to section 20 (3) of the Civil 
Procedure Code, which would enable 
the plaintiff to file the suit in India since 
the rst defendant was a permanent resi- 
dent therein. In accordance with Article 
60 of the Limitation Act, the cause of 
action is not barred until the lapse of 
three years from the date of demand. 
The plaintiff demanded payment by 
notice Exhibit A-7, dated 15th October, 
1963, which was acknowledged by the Ist 
defendant in Exhibit A-8 on 16th October, 
1963. The plaint was filed on gth Octo- 
ber, 1966, well within three years from 
the date of demand. As the law of 
lex loci fori and not lex loci contractus or 
lex loci solutionis applies to the facts of this 
case, we are in agreement with the learned 
Subordinate Judge, that no provision of 
the Limitation Ordinance, 1953 of the 
Federation of Malaya will non-suit the 
plaintiff. 
1g. For all the above reasons the appeal 
fails and is dismissed with costs, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—G. Ramanujam, F. 


The Nadar Mahajana Sangam by its 
General Secretary, V.P.R Gangaram 
Dorairaj .. Appellant* 


U. 


The Madurai Municipality represent- 
ed by its Executive Officer, the Muni- 
cipal Commissioner Respondent, 


Madras District Municipalities Act (V of 
1920), Schedule IV, rules 4 (1) and 8 (2)— 
Building used to run boarding and lodging house 
—Addition to butlding—Enhancement of pro- 
perty tax—Assessment of rental value—Proper 
method of determining—Pracedure—Defechive 
determination—Levy not valid. 


Where inadequacy of municipal assess- 
ment arises as a result of addition to exist- 
ing building or reconstruction of existing 
building the assessment books could be 
rectified only by invoking rule-8 (2) in 
Schedule IV of the Madras District 
Municipalities Act by the executive 
authority. 


Where the original valuation adopted by 
the executive authority was wrong the 
Municipal Council can invoke rule 4 (1) 
and correct the valuation adopted by 
the executive authority. [Para. 5.] 


Where in determining the rental value of 
a building used for running a lodging and 
boarding house, the cost of the services 
etc., provided had not been properly 
ascertained and deducted from the gross 
receipts before the actual rental value for 
the building was fixed, enhanced levy of 
property tax made on the basis of the 
defective rental valuation has to þe set 
aside. [Para. 9.] 


Gases referred to: 


Municipal Council v. Bandi Butchayya, (1958) 
1 An.W.R. 66; Shanmugham v. Caimbatore 
Mumeipality, (1970) 2 M.L.J. (S.N.) 19; 
V.S.T.T.H., Madarasa v. Melapalayam Muni- 
noa (1959) 2 M.L.J. 92 : I.L.R. (1959) 
Mad. go6: AIR. 1959 Mad. 506; 





*S.A, No, 1491 of 1971, 
1st March, 1973. 
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Ramanarain Sons Limited v. Assistant Cam- 
missioner of Sales Tax, (1955) 2 M.L.J. 
go2: ALR. 1925 Mad. 394; Municipal 
Corporation of Greater Bombay v. R.W. 
India Turf Club Limited, (1968) 2 8.C.J. 
207 ; (1968) 1 S.G.R, 625: A.I.R. 1968 
S.C. 425; Municipal Council, Tiruneloeh v. 
Hanffa, (1969) 2 M.L.J. 495. 


Appeal against the Decree of the District 
Court, Madurai in Appeal Suit No. 181 of 
1970, preferred against the decree of the 
Courtof the District Munsif oft Madurai 
Town in Original Suit No. 1222 of 1698. 


A. Shanmugavel and Jayalakshmi Shanmuga- 
vel, for Appellant. 


S. Mohan and K. Alagirtswam, for Res- 
pondent. 


The Court delivered the following 


JupeMentT:—T’he plaintiff, Nadar Maha- 
jana Sangam is the appellant herein, It 
filed a suit against the’ defendant, the 
Madurai Municipality for a declaration 
that the enhancement of property tax 
from Rs. 1,426-50 to Rs. 3,282-39 per 
half year made in 1968 was invalid and for 
a permanent injunction restraining the 
Municipality from collecting the enhanced 
tax. Its case was that it was running a 
boarding and lodging house in East Masi 
Street, Madurai Town from 1965, that 
it is collecting a rent of Re. 1 for a single 
room and Rs. 2 for a double room per 
day, that the Municipality originally 
levied and collected tax at Rs. 1,426-70 
per half year based on the said rentals, 
that in 1968 the Municipality suddenly 
enhanced the tax to Rs. 4,416-08 for a 
half year, which was however reduced 
by the Municipal Council to Rs. 3,282-39 
and that the enhancement in tax from 
Rs. 1,426-50 to Rs. 3,282-39 is illegal and 
arbitrary. The plaintiff also questioned 
the validity of the assessment proceedings 
on the ground that the procedure contem- 
plated under the Madras District Muni- 
cipalities Act has not been duly followed. 


2. The defendant contended that the 
plaintiff is running a boarding and lodg- 
ing house with 36 single rooms, 7 double 
rooms and 2 deluxe rooms apart from 
three dining-halls, two kitchens and store 
rooms with a running hotel, that the said 
lodge situate in the busiest locality in 
Madurai Town, has got good business, 
that the actual rents collected by the 
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plaintif for all the rooms is much more 
than Re. 1 and Rs. 2 for single and double 
rooms respectively, that the plaintiff 
for the purpose of avoiding a higher tax 
by the municipality has resorted to the 
device of collecting rents under various 
heads such as charges for electricity, bedd- 
ing, hot—water, service, donation etc, 
and that, therefore, the property tax was 
raised. on the basis of the actual rents, 
received in accordance with the provisions 
of the Madras District Municipalities 
Act and the rules framed thereunder after 
issuing proper notice to the plaintiff 
and after hearmg his objections. The 
defendant also contended that the suit is 
barred under section 354 of the Madras 
District Municipalities Act. 

g. The trial Court accepted the case of 
the municipality and dismissed the suit. 


4. On appeal, the lower appellate Court 
considered the following two points 
(1) whether the enhancement of tax 
under rule 4 of Schedule IV ofthe Madras 
District Municipalities Act is not valid 
for the reason that nO Opportunity was 
given to the plaintiff to make its represen- 
tations and (2) whether the basis of cal- 
culation of annual income of the lodge 
is arbitrary as alleged by the plaintiff. 
The lower appellate Court held that the 
enhancement of tax has rightly been made 
under rule 4 of Schedule IV and that the 
plaintiff had due and effective opportu- 
nity tO make its representations, before 
the enhancement was made. With regard 
to the basis of the calculation of the 
annual rental value, it held that the basis 
adopted by the municipality is both on 
the hypothetical value as well as profits 
basis and that it is neither arbitrary nor 
capricious. In that view the lower appel- 
Jate Court confirmed the decision of the 
trial Court. 

5. In this appeal the plaintiff reiterates 
the same two contentions which were 
urged before the lower appellate Court. 
So far as the first contention is concerned, 
it is said that the enhancement could have 
been made only under rule 8 (2) and not 
under rule 4 of Schedule IV. According 
to the learned Counsel any amendment of 
the assessment books at any time between 
One general revision and another will have 
to be made only under rule 8 (2) and the 
revision made in this case under rule 4 
cannot, therefore, be valid. The learned 
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Counsel refers to the decision in Municipal 
Council v. Bandi Butchayya}, in support of 
his stand. In that case Bhimasankaram, J. 
said that the primary object of rule 4 is 
to direct an amendment of the register so 
as to show the correct assessment and not 
to deal with the merits of the assessment, 
that an amendment made might occasi- 
Onally involve an enhancement to tax 
but it does so only indirectly and that 
from a reading of rules 4 and 6 to 11 of 
Schedule IV together it is clear that 
whenever the value of the property is to 
be altered it has to be done only by the 
executive authority under rule 8 and not 
by the Council under rule 4. The learned 
Judge took note of the words ‘‘inadequa- 
tely assessed” in rule 4 (1) and stated 
that though the words would cover cases 
of under-assessment due to wrong valua- 
tion of the rent to be taxed as well as 
cases Of such assessment due to wrong 
amount being taxed on the basis of correct 
valuation, rule 4 isintended to cover the 
former case and rule 8 will come into play 
in the latter case, where wrong amount 
of tax has been fixed on the basis of a 
correct valuation. With respect, I am 
not inclined to accept the reasoning 
given by the learned Judge and to restrict 
the scope of the words “‘inadequately 
assessed” contained in rule 4. It may be 
that rule 4 partly serves the purpose 
contemplated by rule 8. But it must be 
remembered that rule 4 deals with the 
power of the municipal council while 
rule 8 deals with the powers of the execu- 
tive authority. Itis not possible to restrict 
the power of the municipal council 
under rule 4 only to cases where inade- 
quacy i) assessment arises by reason o 

wrong calculation of tax on the basis of 
correct valuation and not where the valua- 
tion adopted by the executive authority i 

wrong. As pointed out by Ismail, J., 
in Shanmugham v. Coimbatore Municipality?, 
rules 4 (1) and 8 (2) are intended to ope- 
rate in two different circumstances. 
Ismail, J., has held in that case that the 
question whether a property has been 
inadequately assessed or not will have 
relevancy to the point of time at which the 
Original assessment was made, that if the 
property undergoes change as a result of 
which the assessment has to be altered, no 
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question of the property originally having 
been inadequately assessed will arise, 
and that in such a case the assessment 
books have to be amended only by invok- 
ing the power under rule 8 (2). Accord- 
ing to the learned Judge if inadequacy of 
assessment arises as a result of additions 
to the existing building or reconstruction 
of the existing building the assessment 
books could be rectified only by invoking 
rule 8 (2) and not rule 4 (1). I am 
therefore, of the view that rule 4 (1) 
has been properly invoked in this case. 


6. As regards the second contention 
that the basis adopted for fixing the 
annual value is arbitrary, it is submitted 
by the learned Counsel for the appellant 
that the defendant in this case has adopted 
the annual value by taking the gross receli- 
pts giving an arbitrary deduction of 50 
per cent therefrom for services etc. and. 
that the cost of services etc., has not been 
duly and properly valued. According to 
him there are four call boys, two sweepers, 
two clerks, one manager and one watch- 
man. The rooms have been furnished 
with cots, Dunlop mattresses, Dunlop 
pillows, a table, a chair, a teapoy and a 
mirror and all rooms are electrified and 
bath attached. A hotel is also run for 
the convenience of the lodgers though an 
aggregate sum Of Rs. 4 is collected for a 
single room and Rs. 8 for double room, 
the actual rent is only one rupee for 
single rooms and Rs. 2 for double rooms 
and the balance represents the amounts 
collected under various heads for various 
services. It is said that for each room 5o 
paise is charged for electricty, 50 paise 
for bedding, 50 paise for hot water, 50 
paise for sanitation and 50 paise for 
services and 50 paise towards donation. 
In this connection the learned Counsel 
also points out that even under proviso 
(b) to section 82 (2) the value of the 
furniture has to be excluded from the 
valuation. In support of his stand the 
learned Counsel referred to the following 
decisions. | 


4. In V.S.T.T.H. Madarasa v. Mela- 
palayam Municipality’, Remachandra lyer, 
J. (as he then was) while considering the 
prcper basis for the levy of property tax in 
respéct of private markets held that 
having regard to the nature of the fees 
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that are generally collected in a market, 
it cannot be said that all of them consti- 
tute income from the property as such, 
that, the levy of property tax by a muni- 
cipality in respect of a market on the 
basis of a gross incOme is not correct as 
that income would include not only the 
rent for the use of the property but also 
other payments made or fees received by 
the owner of the market and that, there- 
fore, the fees levied in a market which are 
not in the nature of rent but which 
could by virtue of section 260 (2) of the 
District Municipalities Act and the noti- 
fications issued thereunder be collected. 
could not properly form the basis for 
assessment of property tax on the market. 
He also held that where an assessment of 
tax includes an item which eould not pro- 
perly be included, the whole assessment 
would be invalid, unless the part which is 
invalid is severable from the rest, relying 
on the decision of the Supreme Court in 
Ramanarain Sons Limited v. Assistant 
Commissioner of Sales Taxt. ‘The Supreme 
Court in Municipal Corporation of Greater 
Bombay v. R.W. India Turf Club Limited?, 
Sonate the basis for the levy of pro- 
perty tax in respect of certain premises 
where a club was being run by a lessee. 
In that case it was held that the annual 
value has to be worked out on the basis 
of what a hypothetical tenant would be 
willing to pay as rent of the premises to a 
hypothetical landlord who is prepared to 
let the premises from year tO year as they 
stand, having regard to all the advantages 
and disadvantages relating to such premi- 
ses, such as, the situation, the nature of 
the property, the obligations and liabilities 
attached thereto and other features, if any, 
which enhance or decrease their value to 
such a tenant and that though the statute 
is silent as to the method by which the 
annual rent and rateable value is to be 
fixed, the municiyality can also adopt 
any one of the jollowing four methods 
namely (1) comparative method, (2) 
contractor’s method, (3) unit method and 
(4) profits basis method. In that case 
the Supreme Court found that the profits 
basis method had been adopted by the 
assessing authority but the proper deduc- 
tions have not been given to find out the 
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net yield from the property. Their 
Lordshiy s of the Supreme Court pointed 
Out: 


“The profits basis method which the 
assessing authority has adopted in the 
present case cOnsists in ascertaining 
the rent annual value of the premises 
which has to be worked out from the 
profits which are made and which are 
capable of being made out of the pre- 
mises. Tne gross receipts form the 
starting point of the calculation and 
they are those shown in the assessee’s 
accounts for the account year con- 
cluded last before the making of the 
proposal. When these have been ascer- 
tained, the next steg is to deduct there- 
from the expenses Of earning those 
recelf ts, the cost of repairs, insurance 
and other expenses necessary to main- 
tain the premises is a state to command 
the hypothetical rent.............. 
It must be remembered that it is not 
the profits which are rateable; they 
serve tO indicate the rent at which the 
premises might reasonably be expected 
to let, particularly where profit is the 
motive of the hypothetical tenant in 
taking the hereditament. This method 
at One stage used to be adopted in the 
case Of public utilities only. But 
there are a number of decisions which 
show that at a later stage it began to 
be employed to other premises also 
such as football stadia, markets, race 
courses etc.” 


8. The principle of the above decision 
was followed by this Court in Municipal 
Council, Tirunelveli v. Haniffa1. In that 
case the basis of the valuation adopted 
by the Tirunelveli Municij ality in relation 
to a building called ‘‘Nellai Lodge” in 
Tirunelveli cams up for consideration. 
There, the owner of the p remises consist- 
ing Of seven rooms had let out the same to 
a certain lessee for running a lodge on a 
monthly rental of Rs. 210, Subsequently 
the property tax Originally levied on the 
premises at Rs. 208-10 per half year was 
enbanced to Rs. 768 calculated on the 
basis of the net income which could be 
secured by the lessee by letting out the 
rooms. The claim of the municipality 
was that each room would fetch a sum of 





1. (1969) 2 M.LJ. 495. 


Rs, 5, per day, that giving an allowance 
for the vacancy, for 20 days the rent that 
each room would fetch would be Rs. 100- 
per month and for seven rooms it would 
came to Rs. 700 and that after deducting 
the cost of expenses for maintenance, 
advertisement charges, salaries, services 
etc., the rental value under section 82 
would easily come to Rs. 768 per half 
e The said enhancement was chal- 
enged in a civil Court. Ramamurti, J., 
Poo for the Bench expressed the view 

t under section 82 (2) the annual value 
of the property shall be deemed to be the 
gross annual rent at which it may be 
reasonably expected to be let from month 
to month or from year to year subject to 
certain deductions, that is, the rent which 
the hypothetical tenant may be reasonably: 
expected to pay forthe property in ques- 
tion, that though the 7 roviso (a) to the said 
sub-section provides an alternative method 
of valuation called the contractor’s 
method under normal circumstances the- 
municipality would determine the value 
under that method only in cases where it is 
not possible to determine the annual 
value on the basisof the gross annual rent 
atwhich the building may be reasonably 
expected to be let and that the Munici- 
p ality has got a right to adopt either the 
method contemplated in sub-section (2) 
or the method referred to in the proviso 
thereto. The learned Judge referred with 
approval the following statement in 
Ryde on Rating, 11th Edn. at 
page 437 : 


“Cost or capital value can only be 
referred to in the absence of the best 
evidence, namely that of actual rents, 
and even in cases where there are 
no actual rents, the evidence afforded by 
the receipts and expenditure or by the 
assessments Of comparable heredita- 
ments will often be a better guide to. 
the hypothetical rent than cost.” 


The learned Judge ultimately observed:. 


‘Though the municipality while deter- 
mining the annual rent vilue is not 
bound by the actual rent paid by the 
tenant, the rent fixed ie the lease 
deeds should normally be taken as the 
best prima facie evidence in the absence 
of proof that any other element was 
responsible for fixing up a lower rent. 
If the municipality wants to enhance the- 
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:rent, there must be proof that a hypo- 
thetical tenant intending to use the pro- 
perty for the same purpose would pay 
more. It is not the case of the munici- 
pality that properties similarly situated 
with similar advantages can reasonably 
be let for a higher rent; again it is 
not the case of the municipality that 
dhe rent fixed under the several lease 
deeds is not an adequate or reasonable 
rent or there has been any deliberate 
under-valuation. If the claim of the 
municiy ality based upon the subsequent 
use to which the tenant would put the 
property in future were accepted, it 
will lead to strange and anomalous 
results besides serious hardship and 
injustice to the owners of the property.’ 


“The learned Counsel for the appellant 
-very strongly relies on the above obser- 
-vations of Ramamurti, J. and submits 
that the actual amount collected as rent 
‘should be taken as the basis for arriving 
at the rental value and not the other 
amounts which are collected towards 
services, hiring of furniture, etc. 


Itis seen from Exhibit B-1 the inspection 
report dated20 March, 1968 of the Gom- 
missioner of the defendant-municipality 
that the annual value has been arrived 
at as under: 


36 single rooms at Rs. 4 per Rs. 

da 144-00 
-F~double rooms at Rs. 8 per 
ı„ day. 56-00 
‘2 De luxe rooms at Rs. 5 per 

day. 10-00 
“Total per day. 210-00 
‘Total rent per month for all 

the rooms 6,300-00 
o per cent reduction for vac- 

ancy, services etc. 3,190-00 
“Net for the rooms 3,150-00 
Rental value for office rooms: 

3 dining halls and store 

rooms, 200-00 
“Total*rent per month 3390-00 
Annual rental value. Rs, 37,920° 
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The above calculation shows that the 
municipality has adopetd a ' hybrid 
method in tbat for the rooms it had 
adopted the profits basis methcd, and 
for the other portions of the building it 
had adopted the rental basis. It is not, 
therefore, possible to agree with the 
learned Counsel for the appellant that 
the method adopted in this case is exclusi- 
vely profits basis. It is not also possible 
to accept the case of the municit ality 
that the basis adopted is exclusively, 
the rental basis. But whatever be the 
method that has been adopted, the 
question is Whether proper deductions 
have been allowed so as to arrive at the 
annual rental value. The above calculat- 
ion shows that the municipality has 
taken the actual amounts collected from 
the Occupants of the rooms as the rents 
received and has given thereform a 
deduction of 50 per cent towards vacancy 
and services etc. It is not clear whether 
the ‘cost of services referred to includes 
the cost of providing bedding, furniture 
etc. If the 50 per cent deduction repre- 
sents the actual cost of providing fur- 
niture bedding and other services, it 
may not be possible to question the vali- 
dity of the assessment. But in this case, 
though in Exhibit B-1 it is stated that 
“till now in cases of lodges the Council 
has been adoy ting a policy of taking the 
total income into account and then 
giving a certain percentage (usually 
50 to 60 per cent) as allowance for the 
service charges and, or likely vacancies, 
there is no reason for this | to be 
treated separately and that the fact 
that the management is issuing receipts 
artificially under various heads need 
not make the Council change its policy”. 
No evidence has been produced before 
the Court to show that the deduction 
at 50 per cent has uniformly been adop ted 
in respect of all the lodges in the city, 
nor any rule or by-law fixing 5o per cent 
as the quantum of deduction has been 
pointed out. As a matter of fact the 
municipality examined D.W. 1 its 
Assistant Revenue Officer and in his 
evidence he does not indicate anywhere 
the basis for taking 50 yer cent of the 
receipts as vacancy and service charges 
etc. Both the Courts below have held 
that the rental value fixed by the munici- 
pality is neither arbitrary nor capricious, 
presumably on the ground that deduct- 
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ion of 50 per cent is sufficient to cover 
service charges etc. The lower 
appellate Court says this: 


“I am unable to see anything arbitrary 
Or capricious in the assessment. For 
example, if the plaintih-lodge does not 
charge anything for rent but collects 
adequate amount from the lodger 
under various heads like donation, 
charges for electricity service, bedding 
ser would it mean that the munici- 
tality cannot levy any pro -tax 
on the building? Obviously not, Ordi- 
narily a room in a lodge must have 
the minimum necessities viz., bedding 
electricity, service etc., though the 
extra amenities can be charged separat- 
ely. A room in a lodge is inconceivable 
without these fundamental amenities 
of bedding, electricity etc. These 
charges must be properly classified 
under rent. What is more, the plain- 
tiff-lodge also collects donations from 
all the lodgers......” 


The view of the lower appellate 
Court is that the sum collected from 
the occupants has to be taken as 
rent. If that is so, then there is no neces- 
sity to make a deduction of 50 per cent 
towards services etc. That shows that 
even the assessing authority 1 roceeded 
on the basis that only 50o per cent of the 
amounts collected can be treated as 
rent. In my view the Courts below have 
not gone into the question as to whatis 
the basis on which the 5o per cent. deduc- 
tion is allowed, and if there is no basis, 
either statutory or otherwise, the cost 
of services etc., has actually to be found 
out and deducted from the total receiy ts 
from the rooms. As already stated, the 
municipality has not furnished any mate- 
rial before the Court to show that the 50 
per cent deduction is based on any 
practice uniformly followed by the munici- 
pality in the case of alllodges. Though 
the report refers to such a practice 
no document has been produced to 
prove such a practice. Not even one 
comparable instance has been given to 
show that the cost of services etc., will 
come Only to 5o per cent of the aggregate 
receipts. In the absence of any practice 
or com»arable data, the authorities 
should have calculated the actual cost 
of services etc., so as tO arrive at the 
actual rents from the rooms. A rough 


and ready basis adopted by the munici» 
pality deducting the cost of services 
etc., at 5a per cent of the receipts appears 
to be somewhat arbitrary. According 
to the appellant the cost of services will 
be more than 75 per cent and the assessing 
authority should have actually worked 
Out the cost of all the services provided. 
for by the appellant or the cost of like 
services provided for by otber running: 
simular lodges before proceeding to cal- 
culate the rental value from the building: 
in question. I do not, however, say that 
the municipality is bound by the nomen- 
clature given by the appellant for the 
amounts realised, as it is possible for 
it to camouflage the rental collections 
by bringing it under various other heads. 
such as services etc. But that will not 
enable the municiy ality to fix arbitrarily 
sin oad cent Of the total receipts as rents 
without actually finding out the cost of 
such services etc. 


The learned Counsel also submits. 
that the authorities below have not 
kept in mind proviso (b) to section 
82 (2) which specifically excludes cost 
of furniture from the rental value of the 
building and this entirely vitiates the 
assessment. If the 5d per cent is taken. 
to cover the cost of providing furniture 
also, then it cannot be said that the assess— 
ing authority has not kept in mind the 
above proviso. 


g. The result is, though all the other 
contentions of the appellant cannot be 
upheld, the submission that the cost 
of services etc., had not been ,[roper! 
ascertained and deducted from th 
gross receipts before the actual rental}; 
value is fixed for the building has to 
be accepted and the enhanced levy has 
to be set aside. It is however, made 
clear that it is open to the municipality 
to collect the levy before the enhancement 
or to proceed to make a fresh assessment 
as per law. 






xo. The second appeal is, therefore,. 
allowed and the decrees and judgments of 
the Courts below are set aside. There will, 
however, be no Order as to costs. No 
leave. 


P.S:P. | Appeal allowed. 
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IN THE HIGH COURT OF JUDI- 
‘CATURE AT MADRAS. 


Present:—M. M. Ismail and S. Nata- 


rajan, JJ. 

Navis Ammal Fernando and'another 
.. Appellants* 

U. 

‘S$. Subbiah Iyer Respondent. 


Usurious Loans Act (X of 1918), section 
3 (1) (2) as amended by Usuriaus Loans 
(Madras Amendment) Act (VIII of 1937) 
Tamil Nadu Manev-lenders Act (XXVI of 
1957), section 7—Sutt on mortgage- Interest 
12 per cent por annum as per document payable 
monthly—In defau't of monthly payment 
interest to be 134 per cent—Sut for principal 
„and  interest—Interest whether usurious— 
Whether the provisions of Tamil Nadu Act 
(XXVI of 1957) would apply—Retrospective 
operation of statute—LInterpretation of statutes. 


For the purpose of attracting the provisions 
of section 3 (1) of Central Usurious 
Loans Act (X of 1918) as amended by 
the Madras Act VIII of 1937, the condi- 
tion precedent would be that the Court 
should have reason to believe that the 
transaction was, as between the parties 
thereto substantially unfair. [Para. 10.} 


In the instant case, the question came 
up for consideration whether on a mortgage 
executed on Ist August, 1953, the rate of 
interest Of 12 per cent simple interest 
per annum and in default of payment of 
anterest every month interest thereafter 
would be 134 per cent per annum could 
‘be said to be excessive and attract the 
provisions Of the Central Act X of 
of 1918 as amended by Madras Act VIII 
of 1937 and also the provisions Of section 
+ of the Tamil Nadu Money-lenders 
Act of 1957. 


Held, that no hard and fast rule can be 
laid down either with reference to the 
percentage Of interestorwith reference to 
the nature of interest, whether simple or 
compound, for the purpose of determin’ng 
-whether the rate of interest charged ina 
particular case was exctssiv or not. As 
far as th* lustint case was concerned 
the rate of interest per se could not be 
said to be excessive. Accordingly the 


* A. No, 528 of 1967. 
13th September, 1973. 
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Court could not exercise its powers under 
section 3 (1) of the , Usurious Loans Act, 
as amended by Madras Act VIII of 1937. 


[Para, 13.] 


No statute should be construed so as 
to have retrospective operation unless 
its language was such as plainly to 
require such a construction. At the same 
time the rule against retrospective effect 
of a statute was not a rigid or inflexible 
rule, but was one to be applied always 
in the light of the language of the statute 
and the subject-matter with which 
the statute was dealing. [Para. 27.] 


There is absolutely nothing in the 
language of the provisions of the Tamil 
Nadu Money-lenders Act of 1997 to 
indicate that any of the provisicns of 
the Act was interded to apply to loans 
advanced prior to the coming into force 
of the Act. Section 7 (3) has to be read 
with sub-section (1) of that secticn and 
it covers the same transactions. Section 
7 (3) of the Tamil Nadu Act XXVI of 
1997 has no application to advances 
made prior to the commencement of 
that Act and the interest payable in 
respect thereof. [Paras. 29, 43 

and 45.] 


Cases referred to :— 


Nageswara Iyer v. M.L.M. Ramanathan 
Chettiar and another, AT.R. 1935 Mad. 
4^8 ; Bwrayada Venkata Rao v. Godavarts 
Venkatarainam and others, AIR. 1952 
Mad. 872: (1952) 2 M.L.J. 60; Sri 
Balasaraswathi Ltd., Tiruneloeth v. A. 
Parameswara Atyar and another, AIR. 
1957 Mad. 122: 69 L.W. 818: (1956) 26 
Com. Cas 298; Gopala Menon and another v. 
Sresnivasa Varadachariar and athers, A.I.R. 
1960 Mad. 359: I.L.R. (1960) Mad. 660 : 
(1960) 2 M.L.J. 81; T.D. Nichami v. State 
of Madras, A.I.R. 1964 Mad. go: (1968) I 
M.L.J. 202: I.L.R. 1963 Mad. 532: 76 
L.W. 642: Sajanlal 7haverilal and Company v. 
Gulabchand Keshrichand, A.J.R. 1953 Bom. 
125; Bunsilal Ramgapal Bhattad v. Harish- 
chandra Tatya Bhambhure, A.I.R. 1953 
Bom, 420. 


Appeal against the decree of the Court 
of the Subordinate Judge, Tuticorin 
in Original Suit No. 76 of 1965. 


T} ` 


G. S. Rajappa, for Appellant. 
R. Shanmugham, for Respondent. 


The Judgment of the Gourt was deli- 
vered by 


Ismail, F.—The defendantin O.S. No. 76 
of 1965 on the file of the Court of the 
Subordinate Judge of Tuticorin are 
the appellants herein. The suit was 
instituted by the respondent for recovery 
of a sum of Rs. 31,861 due on a mortgage 
admittedly executed by the first defendant- 
first appellant in favour of the respondent 
for Rs.12,000. The mortgage deed is dated 
ist August, 1953 andthe same has been 
marked as Exhibit A-1 in these proceedings. 
The consideration recited in the document 
consists of three items, namely, (1) a 
sum Of Rs. 8,600 paid by the respondent 
for and on behalf of and at the request 
of the first appellant to the second ae re 
(second defendant) on 1st May, 1963 by 
cheque No. 148689 on the Canara Bank 
issued in favour of the second appellant 
in discharge of the equitable mortgage in 
respect of the identical property created 
by the first appellant in favour of the 
second appellant for Rs. 8,000; (2) a 
sum of Rs. 2,305-6-0 being the amount 
due to the respondent by the first appellant 
in respect of the monthly auction chit 
conducted by the respondent and settled 
at that figure; and (3) a sum of 
Rs. 1,094-10-0 received as cash from the 
respondent. The rate of interest stipulated 
in the mortagage deed was 12 per cent 
per annum, interest accruing for each 
month being payable on the roth of 
every succeeding month, for which receipt 
was tO be obtained then and there. 
The principal amount was to be paid 
in three years’ time, that is, On or 
before the rst August, 1956 and the 
mortgage deed got back with the 
endorsement of disch The docu- 
ment further provided t if interest 
was not paid monthly, the amount 
of monthly interest due should be added 
to the principal amount and the whole 
amount should carry interest at the rate 
Of 134 per cent per annum and the entire 
amount of principal and interest due as 
aforesaid was to be realised in a lump sum 
‘whenever the 1 laintiff wanted, by proce- 
eding against the mortgaged property 
and also personally. Contending that the 
first appellant had not paid any amount 
till date of suit towards the principal 
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and interest due on the mortgage, the 
respondent instituted the suit. He stated 
in the plaint that he was satisfied with 
interest at 12 per cent per annum on the 
principal sum of Rs. 12,000 from Ist 
August, 1953 the date of mortgage to 1otb 
September, 1953, when the first month’s 
interest became due and payable and 
was not paid and thereafter sumple interest 
at 134 per cent per annum from 11th 
September, 1953 till date of suit and 
subsequent interest. The further case of 
the respondent was that on 27th 
October, 1965 the second appellant 
sent a registered letter to the respondent 
stating that he had purchased the 
mortgaged property On 22nd October, 
1965 from the first appellant, that 
a sum of Rs. 5,622-50 was reserved in 
the document of sale for payment in 
full of the amount due on the suit 
mortgage, that he was willing to pay the 
same and that he was not liable for inte- 
rest thereafter. The respondent contend- 
ed that the said sale deed was taken 
by the second appellant in collusion with 
the first appellant and her husband with 
ulterior design; that it was not a genuine 
transaction; that the second appellant 
knew that the amount as claimed on the 
suit-mortgage was due; that he was getting 
a document with false recitals for a lower 
amount than was actually due; that that 
itself showed the mala fides of the second 
appellant and that the sale is his favour 
was not genuine. According to the res- 
pondent, the offer by the second appel- 
lant of the said amount in full discharge 
of the suit mortgage debt was mala fide 
and it was promy tly rejected by the res- 
pondent, since nothing was paid either 
towards the princit al or towards interest 
due to the respondent under the mort- 
gage deed, Exhibit A-r. 


a. ‘The suit was resisted by the appel- 
lants herein. The first appellant-first 
defendant denied that the mortgage was 
sup»orted by consideration to the extent 
of Rs. 12,000. She admitted that the 
mortgage was supported by considera- 
tion to the extent of Rs. 8,600, the 
amount which was paid by the respondent 
to the second appellant towards discharge 
of the equitable mortgage admittedly 
created by the first appellant in favour of 
the second appellant. In effect, the 
first appellant denied the other two items 
of consideration. The further case of 
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the first appellant was that she had made 
payments to the respondent and that the 
amount due under the mortgage was only 
a sum of Rs. 5,622-50 which was reserved 
with the second appellant for payment 
to the respondent, when the property 
was sold by the first appellant in favour 
of the second appellant. The substance 
of the written statement of the second 
appellant was also the same, In addi- 
tion to putting forward the above con- 
tentions, On merits, they further contended 
that the rate of interest provided for in 
the mortgage deed was penal and usurious 
and that the first appellant was entitled 
to claim the benefits of the Madras 
Agriculturists Relief Act (IV of 1938) and 
that the interest was liable to be scaled 
down under the provisions of the Usurious 
Loans Act (Central Act X of 1918) as 
well as the Madras Money-lenders Act, 
1957. 


g. On these pleadings of the parties, 
the trial Court settled the following issues 
for trial: 


1. Whether the suit bond is supported 
by consideration to the extent of Rs. 8,600 
only and the other items of consideration 
mentioned in the bond are not true ? 


2. Whether the several payments alleged 
in discharge of suit bond are true ? 


3. Whether the provision as to interest is 
either penal or usurious and not claimable 
under the Madras Money-lenders Act? 


4. Whether the first defendant is entitled 
to claim the benefits of the Madras 
Act IV of 1938? 


5. Whether the first defendant is dis- 
entitled in any event to raise such a plea, 
as she has parted with all her interest in 
the property in favour of the 2nd defen- 
dant who is an incOme-tax assessee ? 

6. Whether the defendants are estopped 
from ‘contending that the suit mortgage 
bond is not fully supported by considera- 
tion ? 

7. Whether the plaintiff is entitled to 
compensatory costs ? 


8. Whether the tender pleaded by the 
and defendant is true and valid ? 


g. To what relief, the plaintiff is entitled ? 


4. On an elaborate examination of the 
materials placed before the Court, the 
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learned Principal Subordinate Judge of 
Tuticorin came to the conclusion that 
Exhibit A-1 mortgage was fully supported 
by consideration to the entire extent of 
Rs. 12,000 and that the payments alleged 
to have been made by the first defendant- 
first appellant had not been established. 
On this finding, he answered issue No. 1 
in the affirmative and in favour of the 
plaintiff-respondent and issue No. 6 
in the negative, and against the appel- 
lants. He answered issue No. 2 also in 
the negative, and against the appellants. 
On issues Nos. 4 and 5, he held against 
the appellants on his finding that the 
mo d property is situated within 
the limits of the Tuticorin Municipality 
and that in any event the first appellant 
had sold the property to the second 
appellant, who is admittedly an income- 
tax assessee. On issue No. 3, he held 
tbat the mortgage debt in question and 
the rate of interest stipulated in the mort- 
gage deed, Exhibit A-1, were not liable 
to be reopened under section 3 (1) of the 
Usurious Loans Act (Central Act X of 
1918) as amended by Madras Act VIII of 
1937 and that the Madras Money- 
lenders Act, 1957, not having retros- 
pective effect, did not affect the rate of 
mterest provided in Exhibit A-r, the 
mortgage-deed, which admittedly came 
intO existence prior to the coming 


into force of the said Act, and 
consequently he answered that issue 
against the appellants. On issue 


No. 8, the conclusion of the learned 
Subordinate Judge was that, since he 
found under issue No. 2 that the several 
payments pleaded by the first appellant 
were not true, the tender pleaded by the 
second appellant, although true, was 
not valid in the sense that it was not 
purported to be in full discharge of the 
liability under the suit mortgage. On 
issue No. 7, he held that the plaintiff was 
not entitled to compensatory costs. On 
these findings, by his judgment and decree 
dated 24th October, 1966, the learned 
Principal Subordinate Judge decreed the 
suit as prayed for and passed the necessary 
preliminary decree and granted three 
months’ time to the appellants for pay- 
ment. 


5. It is against this decree and judg- 
ment that the present appeal has been 
preferred by the defendant in the suit. 
Since the defendants contended that only 
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a sum Of Rs. 5,622-50 was due under the 
mortgage, admitting the liability for that 
amount and interest, they have filed this 
appeal for the balance of the amount 
decreed against them. 


6. Mr. V. Ratnam, learned Counsel for 
the appellants, having regard to the 
voluminous evidence available in the 
case and having regard to the thorough- 
ness With which all pieces of evidence 
have been considered and discussed by 
the trial Court, did not, in our opinion, 
very rightly canvass the correctness of 
the findings of the trial Court that Exhibit 
A-I mortgage was supported by con- 
sideration to the entire extent of Rs. 12,000 
and, that the payments made by the first 
appellant were not true, with the result 
he cOncentrated his attack on the decree 
passed by the trial Court with reference 
to Only two points considered and rejected 
by the trial Court, they being the reliance 
on the provisions of the Usurious Loans 
Act (Central Act X of 1918) as amended 
by the Usurious Loans (Madras Amend- 
ment) Act, 1936 (Madras Act VIII of 
1937) and the Madras Money-lenders 
Act, 1957 and consequently we proceed 
to consider only those two points in this 
appeal. 


4. As far as the first point regarding the 
Usurious Loans Act(Central Act X of 1918) 
is concerned, section 3 (1) Of that Act 
provides that where in any suit to which 
that Act applied, the Court has reason 
to believe: (a) that the interest is exces- 
sive; and (6) that the transaction was, as 
between the parties thereto substantially 
unfair, the Court may exercise all or an 

of the following powers, namely: may (i) 
reopen the transaction, take an account 
between the farties and relieve the 
debtor of all liability in respect of any 
excessive interest ; Go notwithstanding 
any agreement, purporting to close pre- 
vious dealings and to create a new 
obligation, reopen any account already 
taken between them and relieve the 
debtor of all liability in respect of any 
excessive interest, and if anything has 
been paid or allowed in account in res- 
pect of such liability, order the creditor 
to repay any sum which it considers to 
be repayable in respect thereof; (iii) set 
aside either wholly or in part or revise or 
alter any security given or agreement 
made in respect of any loan and if the 
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creditor has parted with the security, 
order him to indemnify the debtor in such, 
manner and to such extent as it may-deem 
just. Clause (a) of sub-section (2) of 
section 3 states as to when interest can be 
said to be excessive and clause (b) of this 
sub-section states, what should be taken 
into account by the Court in considering 
the question whether the interest is 
excessive Or not. Clause (c) of this sub- 
section further ‘provides as to what the 
Court shall take into account in consider- 
ing the question of risk and clause (d) 
provides as to what the Court shall 
take into account in considering whether 
a transaction was substantially unfair or 
not. . It will be seen that the conditions 
precedent for the exercise of the power 
by the Court pursuant to this section are 
that the Court must have reason to believe 
that the interest is excessive and that the 


-transaction was, as between the parties 


thereto, substantially unfair. It is rele- 
vant tO notice that these two conditions 
must be cumulatively satisfied. 


8. A Bench of this Court had to consider 
the scope of the above provisions in 
Nageswara Ayyar v. M. L. M. Ramanathan 
Chettiar and another’, This Court pointed 
out that the Usurious Loans Act was 
introduced for the purpose of giving the 
Court larger powers than those given 
by section 16, Contract Act, in dealing 
with matters relating to the rate of interest 
in cases Of loans and that before a debtor 
can claim relief under the Usurious 
Loans Act, the two conditions referred 
to above must be satisfied. The Bench 
held that the provisions of sub-clause (a) 
of clause (2) of section 3 of the Usurious 
Loans Act imposed upon the Court the 
duty of coming to a conclusion as to 
what would be a reasonable rate of 
interest, having regard to the risk incur- 
red, and that for a transaction to be 
regarded as unfair within the meaning of 
clause (d) of sub-section (2) of section 3, 
it is not necessary that the Court should 
be able to ascribe some moral 
blameworthiness to the creditor in the 
sense that he had tricked the debtor 
intO entering into that bargain, though 
the terms of clause (d) showed that 

ing undue advantage of the pesition 
of the debtor was One category of cases 
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falling under that clause. The Bench 
further held in that case that it was also 
open to the Court to come to the con- 
clusion that the transaction was substan- 
tially unfair by taking into account 
the circumstances materially affecting 
the parties at the time of the loan. 


9. This Act has been amended, as far as 
the State of Tamil Nadu is concerned, by 
the Usurious Loans (Madras Amend- 
ment) Act, 1936 (Madras Act VIII of 
1937) and section 3 (1) and (2) of the 
Central Act of 1918 as amended by the 
Madras Act VIII of 1937 reads as follows: 


“o (1) Notwithstanding anything in the 
Usury Laws Repeal Act, 1855 (XXVIII 
of 1855), where in any suit to which this 
Act applies, whether heard ex parte or 
otherwise, the Court has reason to 
believe that the transaction was, as 
between the parties thereto, sub- 
stantially unfair, the Court shall exer- 
cise One or more of the following powers 
namely: 


(i) reopen the transaction, take an 

account between the parties, and relieve 

«the debtor of all liability in respect of 
any excessive interest 5 


(iz) notwithstanding any agreement, 
purporting to close previous dealings 
and to create a new Obligation, reopen 
any account already taken between 
them and relieve the debtor of all 
liability in respect of any excessive 
interest, and if anything has been paid 
or allowed in account in respect of such 
liability, order the creditor to repay 
any sum which it considers to be 
repayable in respect thereof; 


(iii) set aside either wholly or in part 
or revise or alter any security given or 
agreement made in respect of any loan 
and if the creditor has parted with the 
security, Order him to indemnify the 
debtor in such manner and to such 
extent as it may deem just: 


Provided that, in the exercise of these 
powers, the Court shall not— 


(i) reopen any agreement purporting 
to*close previous dealings and to create 
a new Obligation which has been enter- 
ed into by the parties or any persons 
from whom they claim at a date more 


than twelve years from the date of the 
transaction; 


(ti) do anything which affects any 
decree of a Court. 


Explanahon I.—If the interest is exces- 
sive the Court shall presume that the 
transaction was substantially unfair; 
but such presumption may be rebutted 
by proof of special circumstances 
justifying the rate of interest. 


Explanation II.—In the case of a suit 
brought On a series of transactions 
the expression ‘the transaction’ means, 
for the purposes of proviso (i), the 
first of such transactions. 


(2) (a) In this section ‘excessive’ means 
in excess Of that which the Court deems 
to be reasonable having regard to the 
risk incurred as it appeared or must 
be taken to have appeared, to the 
creditor at the date of the loan. 


(b) In considering whether interest is 
excessive under this section, the Court 
shall take into account any amounts 
charged or paid, whether in money or 
in kind, for expenses, inquiries, fines, 
bonuses, premia, renewals ,or any 
other charges, and if compound interest 
is charged, the periods at which it is 
calculated, and the total advantage 
which may reasonably be taken to have 
been expected from the transaction : 


Provided that in the case of Joans to 
tourists, if compound interest is charged, 
the Court shall presume that the interest 
is excessive. 


(c) In considering the question of risk, 
the Court shall take into account the 
presence Or absence Of security and 
the value thereof, the financial condi- 
tion of the debtor and the result of 
any previous transactions ofthe debtor, 
by way of loan, so far as the same were 
known, Or must be taken to have been 
known, to the creditor. 


(d) In considering whether a tran- 
saction was substantially unfair, the 
Court shall take into account all cir- 
cumstances materially affecti the 
relations of the parties at the time of 
the loan or tending to show that the 
transaction was unfair, including the 
necessities or supposed necessities of 
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the debtor at the time of the loan so 
far as the same were known, or must be 
taken to have been known, to the 
creditor”. 


The effect of the amendment made by the 
Madras Act is as follows: 


(1) Instead of two conditions precedent 
cumulatively being satisfied, the only 
condition that has to be satisfied to enable 
a Court to exercise power under section 3 
is that the Court must have reasons to 
believe that the transaction as between 
the parties thereto was substantially 
unfair, 


(2) In relation to the exercise of the power 
by a Court, instead of the word, ‘‘may’’, 
the word, “‘shall’ has been substituted. 


(3) A new Explanation as Explanation 
I extracted above has been introduced. 
The effect of this amendment is that if a 
Court considers the interest as excessive, 
it must presume that the transaction was 
substantially unfair, though the said pre- 
sumption is rebuttable. 


(4) In the case of loans to agriculturists, 
if compound interest is charged, the Court 
is bound to presume that the interest is 
excessive. 


(5) Explanation to clause (d) of sub- 
section (2) of section 3 is omitted. ‘The 
Explanation, as it stood, was: 


“Interest may of itself be sufficient 
evidence thatthe transaction was sub- 
stantially unfair”. 


ro. As far as the present case is concern- 
ed, we have already referred to the find- 
ing of the trial Court that the mort- 
gaged property is a house situate within 
the limits of the Tuticorin Municipality 
and that the second appellantis an income- 
tax assessee. Therefore, the provisions of 
Madras Act IV of 1938 are not applicable 
to the appellants herein. Independent 
of the provisions of Madras Act IV of 
1938, no Other claim was put forward 
that the appellants were agriculturists 
sO as tO attract the applicability of the 
proviso to section 2 (b) of the Central 
Act X of 1918 as amended by the Madras 
Act VIII of 1937. Consequently, we 
are left only with the main part of section 
3 (1) of the Central Act X of r918 ag 
amended by the Madras Act VIII of 
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1937 On which alone reliance appears 
to have been placed before the trial, 
Court. For the pur, ose of attracting that 
statutory provision, the condition prece- 
dent 1s that the Court must have reason 
to believe that the transaction was, 

between the parties thereto, substantially 
unfair. In this case, there is absolut 

nothing to show that as between the par- 
ties thereto, Exhibit A-1 mortgage was 
unfair, much less substantially unfair. 
Before the trial Court, reliance had been 
placed on a decision of this Court in 
Buragada Venkatarao and another v. Godavark 
Venkataratnam and others', That decision 
considered the effect of the amendment 
made to the Central Act Xof 1918 by 
the Madras Act VIII of 1937 and pointed 
out that the same was to make it obli- 
gatory on the Court to find out whether 
there was excessive interest and when Once 
that was done, to presume that the tran- 
saction was unfair. That decision, in 
Our Opinion, does not lay down any 
general principle which is capable of 
helping the contention of the appellants 
in this particular case. In that case a 
question arose whether the rate of Rs. 1-0-6 
per month, compound interest,::with 
annual rests was excessive in the cir- 
cumstances Of the case. It was observed 
that in a case where a mortgagor gives 
ample security for the loan and there were 
no encumbrances or Other claimants to 
the mortgaged property, prima facie and 
in the absence of st ecial circumstances to 
the contrary, the rate of 12 ec cent. per 
annum, simple interest, might be taken 
as a fair and proper rate and Rs. 1-0-6 
per cent. per mensem, compound interest 
with annual rests was excessive, within 
the meaning of the Explanation inserted 
by the Madras Act VIII of 1937 and that 
therefore the transaction between the 
parties thereto was unfair and that the 
debtors in that case were entitled to the 
benefit of the Usurious Loans Act, as 
amended by the Madras Act VIII of 1937, 
and that 12 per cent. simple interest was 
fair, reasonable and just. In this parti- 
cular case, as we have pointed out already, 
Originally the rate of interest was only 12 
per cent, per annum and only if default 
was committed in the payment of monthly 
interest, that interest was to be added to 
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the principal and interest at 134 percent. 
per annum was to be charged. We do not 
consider that this interest is excessive, 
with reference to the Explanation inserted 
by the Madras Act VIII of 1937 so as to 
give rise to the presumption of the 
transaction being substantially unfair as 
between the parties, Therefore, the said 
decision, in our’ Opinion, }s not of any 
assistance to the case of the appellants 
herein with reference to the provisions of 
the Central Act X of 1918 as amended by 
the Madras Act VIII of 1937. 


rx. We may also point out that in that 
decision, the Bench has observed: 


“We are also of opinion that in the 
Madras State it has been long under- 
stood that 12 per cent. simple interest 
is a fair, proper and reasonable rate.. 


We have already expressed the opinion 
that anything above 12 per cent. per 
annum simple interest is excessive, 
considering the nature of transactions 
in this State”. 


This observation of the Bench came 
for.,consideration before another Ben 
of this Court in Sn Balasaraswathi Ltd., 
Tirunelveli v. A. Parameswara <Atyer and 
another}, After referring to the various 
earlier decisions including the decision of 
the Bench of this Court referred to already, 
the Bench held: 


“No absolute maximum rate of interest, 
beyond which it will automatically 
become usurious or unconscionable, 
can be laid down, even after the 
coming into operation of the Consti- 
tution of India. Courts will have to 
see the circumstances of each case, and 
judge whether the rates in those cir- 
cumstances will be penal, usurious and 
unconscionable. 


Of course, there may be some cases 
where the rate is so excessive that there 
may be a conclusive presumption that 
it is penal, usurious Or unconscionable, 
as where the rate is 100 per cent. per 
annum, Or it 1s compound interest at 
even 10 per cent. per annum witb 
daily rests............ 


It eannot be said that compound inte- 
rest, Without more, by itself will be 
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presumed to be yenal, usurious and 
unconscionable, either regarding secur- 
ed or unsecured debts, even after 
the coming into operation of the Consti- 
tution of India, It is obvious that 
three per cent. compound interest, 
with yearly rests for a loan enuring 
for three or four years, will be more 
advantageous to the borrower than 
I2 per cent. simple interest. 


Where there is no security, and the 
principal and interest are in danger, and 
the borrower cannot get in the money 
market any Joan even at 12 per cent. 
simple interest, a Court can allow 
something more than 12 per cent. 
simple interest per annum.......... 


a slightly higher rate than 12 per cent. 
per annum should be allowed by Courts 
in such cases, as Otherwise the borro- 
wers may get no loan whatever from 
anyOne and may not be able to start 
any trade or business and eke out their 
living. 


It is often the case that a man with no 
resources has yet the ability to buy 
goods in the market and sell them 
within a few days at 20 to 25 per cent. 
profit which he cannot make unless he 
gets a loan and nobody will give him a 
loan even at 12 per cent. simple interest. 
In such a case it will be profitable for 
him to pay a little more interest, say 
even upto 18% per cent. per annum. 


Many a man buys vegetables in the 
shandis with money borrowed at 18% 
per cent. per annum and sells them 
within 24 to 48 hours at a profit of 20 
to 25 per cent. It cannot be said that 
in such cases interest Of even 183 
per cent. per annum (charged in the 
country parts even today on loans to 
impecunious creditors (sic) will be 
penal and usurious Or unconscionable, 
as he gets a good balance as profit for 
himself after paying such interest. 


While we cannot, therefore, agree with 
Mr. Venkatasubramania Aiyar that 
simply because the borrower gets high 
profits by investing the loan in business 
he can be made to pay 15 or 18 per cent. 
compound interest, much less 50 to 75 
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per cent. simple interest, as held in the 
old cases, we are Of opinion that 124 
Ler cent. to 18% per cent. simple 
interest Or 2 Or 3 pies per rupee 
per month, may be quite reasonable 
in such cases.” 


Thus, the Bench in that case did not con- 
strue the decision of this Courtin Buragada 
Venkatarao and another v. Godavari Venkata- 
rainam and others+, as holding that 12 per 
cent. simple interest was the Only reason- 
able rate of interest in the State. 


1g. The same view was taken by another 
Bench of this Court in Gopala Menon and 
another v. Sreenivasa Varadachariar and others*. 
After referring to the decision in Buragada 
Venkatarao and another v. Godavarti Venkata- 
rainam and others!, the Bench pointed out: 


‘We do not, however, understand the 
effect of this decision to be to lay down 
an inflexible rule that anything 
above I2 per cent. per annum simple 
interest is excessive, Whatever be 
the particular circumstances relating 
to a particular transaction of loan.... 


enue We are clearly of opinion that 
to lay down an absolute maximum rate 
of interest beyond which interest would 
be excessive within the meaning of the 
Usurious Loans Act would be in direct 
contravention of what is laid down in 
the Act itself. 


Section 3 (2) (a), (b) and (c) of the 
Usurious Loans Act which continues 
to be applicable notwithstanding the 
Madras Amendment makes it abun- 
dantly clear that in deciding whether 
the interest charged is excessive several 
factors have to be taken into considera- 
tion. 

One important factwill be the risk incur- 
red as it appeared, or must be taken 
to have appeared, to the creditor at the 
date of the loan. In considering the 
question of risk section 3 (2) (c) enacts 
that it will be material to take into 
account the presence or absence of 
security and the value thereof, and the 
financial condition of the debtor and 
the result of any previous loan transac- 
tions known to the creditor. If com- 
pound interest is charged, the 7 eriods 


1, (1952) 2 M.L.J. 60: ALR. 1952 Mad. 872. 
2: LL.B. (1960) Mad. 660 : (1960) 2 M.L.J. 
81: AIR. 1960 Mad. 359. 
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at which it is calculated and the total 
advantage which may be reasonably 
expected to have accrued from the 
transaction are important factors.” 


1g. Thus, in our opinion, no hard an 
fast rule can be laid down either wit 
reference to the percentage of interest o 
with reference to the nature of interest, 
whether simple or compound, for the 
purpose of coming to the conclusion whe- 
ther the rate of interest charged in a parti- 
cular case is excessive or not. As far as 
the present case is concerned, we have 
already pointed out that the rate of interest 
originally stipulated was only 12 per cent. 
simple interest per annum and only i 
default was cOmmitted with regard to 
the payment of interest every month, the 
document provided that it must be add 
to the principal and the interest thereafter 
would be at 134 per cent. per annum. 
Consequently, the above rate of interest 
per se cannot be said to be excessive. 
Further, no particular circumstance was 
brought to our notice to compel us to hold 
that either the rate of interest so provided 
was excessive having regard to the facts 
of the case or that the transaction-was 
substantially unfair as between the parties 
thereto, in view of any particular facts. 
Hence, agreeing with the trial Court, we 
hold that the appellants have not made 
out any case for the Court exercising its 
powers under section 3 (1) of the 
Usurious Loans Act, as amended 
Madras Act VIII of 1937. 









The next point for consideration is, 
whether the appellants are entitled to 
any relief under the provisions of the 
Tamil Nadu Money Lenders. Act, 
1957, hereinafter referred to as the 
Tamil Nadu Act. As the preamble 
itself states, the Act was enacted 
to regulate and contro] the business 
of money-lenders in the State of Tamil 
Nadu. Sub-section (3) of section 1, 
provides that the Act shall come into 
force in any area on such date as the 
Government may by notification specify 
and the Act was brought into force on 
16th October, 1959. Section 2 ofthe Act 
defines the various terms used in the 
Act including the term, “loan”. «That 
expression excludes among others from 
the scope of the Act the following, 
namely: E a deposit of money or other 
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property in a Government Post Office 
Savings Bank or in a Bank, in a company 
as defined in the Companies Act, 1956 or 
with a co-operative society; (2) an 
advance made by a Bank or a co-operative 
society or an advance made from a provi- 
dent fund to which the Provident Funds 
Act, 1925 applies; (3) an advance made 
on the basis of a negotiable instrument as 
defined in the Negotiable Instruments 
Act, 1881, exceeding Rs.3,000. ‘The ex- 
pression, ‘‘money-lender’’ is defined asa 
person whose main or subsidiary occu- 
pation is the business of advancing and 
realizing loans, but it excludes a Bank or a 
co-operative society. 


15. Section 3 (1) of the Act provides 
that no person shall, on and after the 
date on which the provision of this Act 
are brought into force in any area, carry 
on, or continue to carry on business as a 
money-lender at any place in such area, 
except under and in accordance with the 
terms of a licence. Section 4 deals with 
the grounds on which and the circumstan- 
ces under which licences so applied’ for 
shall be granted or refused and the period 
of validity of licence. It also deals with 
appeals against orders refusing to grant 
licence. Section 5 imposes an obligation 
on a money-lender not to change his 
place of business without previous notice 
to the licensing authority and without 
having the address of the new place of 
business duly endorsed on the licence. 
Section 6 requires that every money- 
lender shall always keep exhibited over 
his shop or place of business his name with 
the word, ‘“‘money-lender’’ and its equiva- 
lent in the regional language. 


16. Section 47, which has three sub- 
sections, is as follows:— 


“7 (1) No money-lender shall charge 
interest on any loan, at a rate exceeding 
nine per cent. per annum, simple inte- 
rest, where the loan is a secured loan, 
or at a rate exceeding twelve per cent. 
per annum, simple interest, where the 
loan is not a secured loan. 


(2) A money-lender may demand and 
take from the debtor such charges 
and in such cases, as may be prescribed. 


(3) A money-lender shall not demand 
or take from the debtor any interest, 
profit or other sum whatsoever in 
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ea of that payable under sub-section 
D 

Section 8 (1) provides that where a money- 
lender refuses to accept the whole or any 
portion of the money or other property 
due in respect of his loan, the debror may 
deposit the said money or property into 
the Court having jurisdiction to entertain 
a suit for recovery of such loan and apply 
to the Court to record full or part-satis- 
faction of the loan, as the case may be 
and sub-section (2) of section 8 provides 
that wherc any such application is made, 
the Cour: shall, after due inquiry, pass 
orders recording full or part-satisfaction 
of the loan, as the case may be. 


17. Section 9 requires that every money- 
lender shall regularly record and main- 
tain or cause to be recorded and main- 
tained, an account showing for each 
debtor separately: (1) the date of the 
loan, the amount of the principal o the 
loan, the rate of interest charg:d on the 
loan, and the nature of security taken, 
if any; and (2) the amount of every 
payment received by the moncey-lender in 
respect of the loan, and the date of such 
payment. The same section imposes an 
obligation on every money-lender to give 
to the debtor or his agent, a receipt for 
every amount paid by him, duly signed 
and, if necessary, stamped at the time 
of such payment; and on requisition in 
writing made by the debtor to furnish 
to him, or if he so requires, to any person 
mentioned by him in that behalf, a state- 
ment of account signed by himself or his. 
agent, showing the particulars referred to. 
already and also the amount which 
remains outstanding on account of the 
principal and of interest and charge 
such fee therefor as the Government may 
prescribe. The same section further 
imposes an Obligation on every money- 
lender to submit such returns relating to 
the loans advanced by him to the Ins- 
pector concerned, in such form and at 
such times as may be prescribed. Sub- 
section (2) of this section requires that alt 
records or entries made in the books, 
accounts and documents referred to in sub- 
section (1) shall be in such language as 
may be prescribed in respect of any area. 
Sub-section (6) of this section states that 
if any money-lender fails to give a receipt 
as required by clause (b) of sub-section (1) 
or to furnish on a requisition, a statement 
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of account as required by the said sub- 
section within one month after such requi- 
sition has been made, ke shall not þe 
entitled to any interest for the period of 
his default. 


18. Section 10 enables the Gcvernment 
or any authority or officer empowered by 
them, to appoint one Or more persons 
to be Inspectors for the purposes of this 
Act and deals with the powers of the 
Inspectors. 


1g. Section 11 (1) states: 


“Any money-lender whether licensed or 
not 


(a) who actually advances an amount 
less than the amount shown in his 
accounts Or registers Or Other document 
relating to the loan; or 


(b) who takes or receives interest or any 
other charge at a rate higher than the 
rate shown in the accounts, registers 
or document aforesaid or allowed under 
tbis Actshall be punished with imprison- 
ment which may extend to six months 
or with fine wnich may extend to one 
thousand rupees Or with both.” 


z0. Section 12 deals with cognizance 
of offences under the Act and section 13 
provides for penalty for molestation of a 
debtor. 


2I. Section 14 enables the licensing 
authority to cancel a licence already gran- 
ted under the circumstances menticned 
therein. Section 15 provides for publica- 
tion of the order of cancellation and sec- 
tion 16 provides that no compensation 
will be payable in respect of cancellation 
of licence. 


az. Section 17 states that whoever carries 
on the business of money-lending without a 
licence or Otherwise than in conformity 
with the terms and conditions of a licence 
shall be punished with fine which may 
extend to Rs. 1,000, provided that a 
person shall not be deemed to carry on 
the business of money-lending without a 
licence, if he had ceased to carry on the 
business of money-lending but was taking 
steps to recover any loan advanced by him, 


23. Section 18 provides for penalties to 
be imposed fór contravention of any of 
the provisions of the Act or any rule 


343 


made thereunder or ofany termsor condi- 
tions of a licence granted or deemed to 
be granted thereunder and it also states 
that whoever makes a claim or a state- 
ment which is false or which he does 
not believe it to be true shall also be liable 
to the penalty. 


24. Section 19 deals with transfer of 
licence in the event of the death of the 
licensee. Section 20 is cOncerned with 
the jurisdiction of the Courts to try offen- 
ces under this Act and section 21 provides 
that where a money-lender is guilty of an 
offence punishable under this Act any 
contract made by him in relation to his 
business Of money-lending shall not be 
void by reasOn Only of that offence, nor 
shall he, by reason Only of that offence 
lose his right to the loan and the interest 
and other charges, if any, payable in 
respect thereof. a 


a5. Section 22 is the rule-making section_ 


26. The constitutional validity of this. 
Act came to be considered by a Bench of 
this Gourt in T.D. Nichani and another v. 
State of Madras, represented by its , Secretary, 
Department of Industries, Labour and Co-opera- 
tion!, In that judgment, this Court has 
elaborately referred to the circumstances 
under which the Tamil Nadu Act came 
to be passed. 


a7. Asfaras the present caseis concerned 
the question for consideration is, whether 
the appellants herein are entitled to. the 
benefit of the provisions of the Tamil 
Nadu Act. Reliance has been placed on 
the provisions of this Act only because 
tke respondent during the course of his 
evidence has admitted that he is a profes- 
sional money-lender. In view of this 
statement of the respondent, the case of 
the appellants is that once the respondent 
has admitted that he is a professional 
money-lender, he is a money-lender as 
defined in the Tamil Nadu Act and conse- 
quently the restriction regarding the rate 
of interest is applicable to the suit transac- 
tion. It must be noticed that the mort- 
gage in this case was executed on Ist 
August, 1953, that is, prior to the coming 
into force of this Act. Therefore, the 
question for consideration is, whether th 

provisions of section 7 of this Act, on Which 


1, (1963) 1 M.L.J. 202: ILL.R. (1963) Mad’ 
532: 76 L.W. 642: A.I.R. 1964 Mad, go.’ 
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alone reliance has been placed, applies 
to the suit transaction. The trial Court 
has held that there is nothing in the 
language of the Tamil Nadu Act to make 
the Act retrospective in operation and 
consequently, the provisions of this Act 
do not apply to the suit transaction which 
was entered into prior to its coming into 
force. Mr. V. Ratnam, learned Counsel 
for the appellants, contended that the 
trial Court erred in this conclusion of its 
and even if sub-section (1) of section 7 
of the Tamil Nadu Act does not apply, 
sub-section (3) of section 7 will apply to 
‘this case. We have extracted section 7 
in full already. Sub-section (1) «f sec- 
tion 7 prohibits a money-lender from 
charging interest on any loan at a rate 
exceeding 9 per cent. per annum, simple 
interest, whcre the loan is a secured one or 
at a rate exceeding 12 per cent. per annum, 
simple interest, where the loan is not a 
secured one. Mr. V. Ratnam concedes 
that the expression, “charg? interest” will 
refér to the stage of stipulating interest, 
that is, in the present case, at the time 
-when the suit morigage was executed on 
ist August, 1953 and therefore sub- 
section (1) will not apply to the present 
case, but contends that the language of 
sub-section (3) is more general and deals 
with the stage ofeven demanding or tak- 
ing and consequently after the coming into 
force of the Tamil Nadu Act, the res- 
~pondent herein can neither demand 
nor take interest at a rate in excessof 
.gper cent. as provided for in sub-section 
(1), since the loan in question is a secured 
‘loan. We have given careful considera- 
tion to this argument of the learned 
Counsel for the appellants. But we are 
not able to accept the same. It is true 
-that it may not be correct to say that to 
accept the argument of the learned 
Counsel for the appellants is to give retros- 
ctive effect to the provisions of the 
Tamil Nadu Act. It is one thing to say 
that a particular statute is retrospective. 
It is another thing to say that a parti- 
cular statute, though prospective in 
-operation, relates to acts or events which 
are of the past. As pointed out by Craies 
.on Statute Law, Seventh Edition, page 387. 
“A statute is to be deemed to be retros- 
pective,which takes away or impairs any 
‘vested right acquired under existing 
Jaws, or creates a new obligation, or 
imposes a new duty, or attachesa new 
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disability in respect to transactions or 
considerations already past.But a statute 
‘is not properly called a retrospective 
statute because a part of the requisites 
for its action is drawn from a time 
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antecedent to its passing’. 


It is a settled and fundamental rule that, 
no statute should be construedso as to 
have retrospective operation unless its 
language is such as plainly to require such, 
a construction. At the same time, 1 

should not be forgotten that the rule, 
against retrospective cffect of a statute is 
not a rigid or inflexible rule, but 1s one) 
to be applied always in the light of the: 
language of the statute and the subject- 
matter with which the statute is dealing. 


28. As pointed out by Maxwell on the 
Interpretation of Statutes, Twelfth Edition 
page 218: 


“The rule discussion (relating to re- 
trospective operation) has been. applied 





chiefly in cases in which the statute in ` 


question, if it operated retrospectively, 
would prejudicially affect vested rights 
or the legality of past transactions, or 
would impair contracts, or would impose 
new duties or attach new disabilities 
in respect of past transactions.’’ 


Yet another rule of construction in this 
behalf is: 


“Ifthe enactment is expressed in langu- 
age which is fairly capable of either 
interpretation, it ought to be construed 
as prospective only.’’(Craies on Statute 
Law-Seventh Edition, page 9390). 


29. Itis against the background of these 
general principles, we have to consider the 
question whether sub-section (3) of section 
7 of the Tamil Nadu Act applies to the 
present case so as to compel us to hold 
that even though at the time when 
Exhibit A-1 mortgage came into existence, 
there was no law prohibiting the stipula- 
tion of interest at 12 per cent. per annum 
or 134 per cent. per annum and conse- 
quently the respondent was entitled to 
claim the rate of interest as agreed to 
between the parties, still after the 
coming into force of the Tamil Nadu Act, 
the respondent can demand and take 
only 9 per cent. per annum simple interest 
as provided for in sub-section (1) of section 
7, as the loanin the present case is a 


-i . 
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secured loan. Ifsub-section (3) is merely 
consequential upon sub-section (1), there 
no dispute that sub-section (3), has no 
-applicaiion to the present case, because 
sub-section (1) deals only with transac- 
tions entered into after the coming into 
‘force ofthe Tamil Nadu Act and therefore 
sub-section (3) also will apply only to 
such transactions. The argument of the 
learned Counsel for the appellants will 
prevail only if we hold that sub-section 
(3) is indevendent of sub-section (1) and 
that while sub-section (1), deals with 
doans advanced subsequent to the coming 
into force of the Act, sub-section (3) 
covers loans advanced even prior to the 
coming into force of the Act. For more 
reasons than one, we ate unable to hold 
that sub-section (3) of section 7 is an 
independent provision and consequently 
it applies to all loans irrespective of whe- 
ther the loan was advanced prior to the 
‘coming into force of the Act or subsequent 
to the Act, because of the wide language 
“demand or take” used in the said sub- 
ysection. In the first place, we have 
already referred to the provisions of the 
JTamil Nadu Act and there is absolutely 
nothing in the language of the provisions 
of the Act to indicate that any of the 
rovisions of the Act is intended to apply 
to loans advanced prior to the coming 
jinto force of the Act. 


go. In this context, it may be useful to 
refer to the enactments of a similar 
nature passed by the various State 
Legislatures in this country. 


‘gx. The Assam Money-lenders Act, 1934 
‘as amended by Act VI of 1943, im section 4 
thereof provides that any contract made 
‘before or after the commencement of that 
Act for the loan of money by a money- 
lender shall be illegal in so far as it pro- 
vides directly or indirectly for the payment 
of compound interest or for the rate or 
amount of interest being increased by 
reason of any default in the payment of 
sums due under the contract. Section 
-7 (1) of that Act states that in respect of 
every contract for the repayment of a 
Yoan made by a money-lender, whether 
made before or after the commencement 
.of that Act, the money-lender shall, on 
demand in writing being made by the 
‘borrower at the time of executing the 
contract or at any time during the con- 
tinuance of the contract, supply to the 
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borrower, or, ifthe borrower so requires, 
to any person specified in that behalf in 
the demand, a statement signed by the 
money-lender or his agent showing the 
particulars mentioned in that section. 
Similarly section 9 of that Act provides 
that no money-lender shall, in respect of 
any loan made before or after the com- 
mencement of that Act,recover,on account 
of interest and principal, whether through 
Court or otherwise or by way of usufruct 
oflands in usufructuary mortgag`s, a sum 
greater in aggregate than double the 
principal of the loan. 


32. The Bihar Legislature passed the 
Bihar Money-lenders Act, 1938. Section 
7 of that Act dealing with the duties of 
registered money-lenders to maintain 
accounts and to give receipts, expressly 
provides that every registered money- 
lender shall, in respect ofevery loan adv- 
anced by him after the commencement of 
that Act and every transaction made by 
him after the commencement of that Act 
relating to any loan advanced by him 
before the commencement of that Act, 
regulatly record and maintain an accounts. 


Section 5 ofthe Bihar Money-lender, 
(Regulation of Transactions) Act, 1939 
fixes the maximum rate of interest at g 
per cent. per annum in the case of secured 
loans and at 12 per cent. per annum in 
the case of unsecured loans and expressty 
states that notwithstanding anything to 
the contrary contained in any other law 
or in anything having the force of law or 
in any contract, no Court shall, in any 
suit brought by a money-lender in respect 
of a loan advanced after the commence- 
ment of the Act, pass a decree for interest 
at rates exceeding the rates mentioned 
above.S :ction6 ofthat Act similarly provi- 
des that notwithstanding anything to the 
contrary contained in any other law or in 
anything having the force of law or in any 
contract, an agreement entered into by a 
debtor for the payment of compound 
interest on loans advanced after the com- 
mencement of the Act shall be void. 
Section 7 of that Act provides that not- 
withsianding anything to the contrary 
contained in any other law or in anything 
having the force of law or in any agree- 
ment no Cou.t shall, in any suit brought 
by a money-lender before or after the 
commencement of the Act in respect of a 
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Ioan advanced before or after the com- 
mencement ofthe Actor in any appeal or 
proceedings in revision arising out of such 
suit, pass a decree for an amount of inte- 
rest for the period preceding the institution 
af the suit, which, together with any 
amount already realised as interest 
through the Court or otherwise, is 
greater than the amount of loan advanced 
ar, if the loan is based on a document, 
the amount of loan mentioned in, or 
evidenced by such a document. Section 
8 of that Act expressly provides for the 
reopening of the past transactions and 
clearly refers to the loans advanced before 
the commencement ofthat Act. Simi- 
larly section 10 deals with suits instituted 
before or after the commencement of the 


34. Section 23 of the Bombay Money- 
lenders Act, 1946, provides that notwith- 
standing anything contained in any agree- 
ment or any law for the time being in 
force, no Court shall in respect of any 
Joan whether advanced before or afier 
the date on which the Act came into 
force, decree, on account of interest a sum 
greater than the principal of the loan due 
on the date of the decree. 


g5. Section g of the Central Provinces 
and Berar Money-lenders Act, 1934, 
provides that notwithstanding anything 
contained in any other enactment for the 
time being in force, no Court, original or 
appellate, shall decree, in respeci of any 
loan made after the Act came into force, 
decree, on account of arrears of interest a 
sum greater than the principal of the loan. 


46. Scction g of the Orissa Money- 
lenders Act, 1939, provides that notwith- 
standing anything to the contrary con- 
tained in any other law or in anything 
having the force of law or in any contract, 
no Court shall, in respect of a loan advan- 
ced after the commencement of the Act, 
pass a decree for interest at rates exceeding 
g per centum simple per annum in the 
‘case of a secured loan and 12 per centum 
‘simple per annum in the case of an 
unsccured loan. Section 10 of that Act 
provides that notwithstanding anything 
fo the contrary contained in any other 
Taw er in anything having the force of law 
or in any contract, no Court shall, in 
any suit whether brought by a money- 
lender or by any other person in respect of 
a loan advanced before or after the com- 
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mencement ofthe Act, pass a decree for an 
amount of interest for the period preced- 
ing the institution of the suit which, 
together with any amount already realised 
as interest through Court or otherwise is 
greater than the amount of the loan origi- 
nally advanced. 


37. Section 30 of the Bengal Money- 
lenders Act, 1940, 1s as follows: 


“90. Notwithstanding anything con- 
tained in any law for the time being in. 
force, or in any agreement— 


(1) no borrower shall be liable to pay 
after the commencement of this Act— 


(a) any sum in respect of principal 
and interest which together with any 
amovnt already paid or included in 
any decree in respect of a loan exceeds 
twice the principal of the original loan; 


(b) on account of interest outstandi 

on the date upto which such liability, 
is computed, a sum greater than the 
LTincipal outstanding on such date; 


(c) interest at a rate ue annum 
exceeding in the case oi— 


(i) unsecured loans, ten per centum 
simple; 


(ii) secured loans, eight per centum 
simple; 


whsther such loan: was advanced or 
such amount was paid or such decree 
was passed or such interest accrued 
before or after the commencement or 
this Act; 


(2) no borrower shall after the com- 
mencement of this Act, be deemed to. 
have been liable to pay before the date 
of such commencement in respect of in- 
terest paid before such date or included 
in a decree passed before such date, 
interest at rates per annum exceeding, 
those cified in sub-clause (c) -of 
clause (1); 


(3) a lender shall be entitled to insti- 
tute a suit at any time after the com- 
mencement of this Act in respect of a 
transaction to which either or both of 
the preceding clauses applies or apply.” 


Section 38 ofthat Act enables a borrower 
to make an application at any t me to a 
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Court which would have jurisdiction to 
entertain a suit by the lender for the reco- 
very of the principal and interest of a 
loan made bcfore or after the commence- 
ment of the Act for taking accounts and 
for declaring the amount due to the 
lender. 


38. Under section 9 of the Mysore 
Money-lender Act, 1939, every money- 
lender shall in respect ofevery loan advan- 
ced by him after the commencement of 
the Act and every transaction made by 
him after the commencement of the Act 
relating to any loan advanced by him 
before the commencement of the Act, 
regularly record and maintain or cause 
to be recorded and maintained an account 
in such form, language, script and nume- 
rals as the Government may prescribe. 
Section 14 of that Act provides that not- 
withstanding anything contained in any 
law for the time being in force, no Court 
shall in any suit brought in respect of a 
loan advanced after the commencement 
of the Act, pass a decree for interest at 
rates exceeding 9 per centum per annum 
in the case of a secured loan and 12 per 
centum per annum in the case of an 
unsecured loan. According to section 15 
of that Act, no money-lender shall recover 
by suit interest of any kind at a rate excee- 
ding 6 per centum per annum with yearly 
interest (sic.) in respect of any loan made 
after the commencement of the Act under 
a contract which provides for the payment 
of compound interest. Section 17 of that 
Act provides that no Court shall, in respect 
of a loan advanced before or after the 
commencemrnt of the Act, decree on 
account of arrears of interst, a sum 
greater than the principal of the original 
loan. 


39. Without attempting to be exhaustive 
we have referred to certain enactments 
of the S:ate Legislatures that were in 
force in the different States of the country 
at the time when the Tamil Nadu Act 
was passed. The provisions of the said 
Acts referred to already clearly show that 
those Acts, whenever they intended to 
deal with a loan advanced before the 
commencement of the said Acts, had 
expressly mentioned the same. There 
are certain provisions like application of 
the principle of damdupt which are made 
applicable to all loans, whether advanced 
before or after the commencement of the 
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Act. They also make provisions for the 
reopening of the past transactions and for 
the Court giving directions for payment of 
the amount in instalments with regard to 
decrees already passed. However, in 
the entirety ofthe Tamil Nadu Act, the 
is not a single expression showing that the 
Intention of the said Act was to apply an 
particular provision to any loan advan 
prior to the commencement of the Act. 
One of the formula generally adopted 
by Legislatures to make the provisions 
ofan Act to override the contract between 
the parties is, to expressly say so, and this 
is what Craies on Statute Law, 7th 
Edn. at page 256 points out:— 


“It is not uncommon now-a-days for 
statutes to make their provisions appli- 
cable notwithstanding any agreement 
to ihe contrary, or to forbid contracting 
out excep: under conditions prescribed 
in the statute,”’ 


As far as the Tamil Nadu Act under 
consideration is concerned, in addition to 
there being no words indica: ing an inten- 
tion on the part of the Legislature that 
any of the p‘ovisions of the Act was to 
apply to a loan advanced before the 
commencement of the Act, even such a 
formula is absent. We have referred 
to the provisions containcd in some of the 
enactments of the S.ate Legislatures on 
the same subject, not for deriving any 
assistance for construing the Tamil Nadu 
Act in question, but meruly for the purpose 
of showing that at the time when the 
Tamil Nadu Act was passed, those Acts 
were on the statute book and they had 
used a different language whenever they 
intended to deal wiih a loan advanced 
prior to the commencement of the Act. 
Consequently, even a comparison of the 
language of the Tamil Nadu Act with the 
lang age of the p-ovisions contained in 
thoseActs will clearly show that the provi- 
sions of the Tamil Nadu Act and in parti- 
cular section 7 (3) were not intended to 
apply and do not apply to loans advanced 
ol to the commencement of the said 
ct. 


40. We shall refer to some of the practi- 
cal corsiderations also which will jeg to 
the same conclusion. As we have pointed 
out already, the Tamil Nadu Act has no 
application to advances made on the basis 
of negotiable instruments, as defined in 
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the Negotiable Instruments Act, 1881, 
exceeding Rs. 3,000. With reference to 
this provision, a Bench of this Court in 
J.D. Nichami and another v. State of 
Madras, represented by its Secretary, Depart- 
ment of Industries, Labour and Go-opsration®, 
referred to already, stated that the under- 
lying idea was that persons who borrow 
such large amounts of Rs. 3,000 and above 
on executing negotiable instruments can 
well take care of themselves and that the 
P afforded by the Act would not 

e necessary asit is essentially one for the 
protection of the impecunious and help- 
less borrowers. The Bench further obser- 
ved: 


“The materials now available show that 
the evil of the money-lenders’ exploita- 
tion was with reference to lower middle 
class people, particularly, the salaried 
servants and wage-earners.”” 


The Act also does not cover an advance 
made by a bank or a co-operative society, 
as such bank or co-operative society does 
not come within the definition ofthe term, 
“money-lender’’. A money-lender might 
have borrowed money either on the basis 
of a negotiable instrument exceeding 
Rs. 3,000 or from a Bank or co-operative 
society, agreeing to pay a particular rate 
of interest and then in his turn might havs 
advanced the amount by way of loan in 
the course of his occupation, stipulating a 
particular rate of interest which would 
leave him a decent margin of profit. If 
we hold that section 7 (3) of the Tamil 
Nadu appliesto loans advanced by such 
a money-lender and consequently he could 
receive interest only at the rate prescribed 
by the statute, that might seriously affect 
his occupation itself, since his borrowing 
itself is left unaffected and the rate of inte- 
rest which he has to pay to his lender 
remains the same, as ag eed upon. Such 
a consequence would not have been, 
intended by the Legislature. Therefore 
without there being definite words to that 
effect, we cannot hold that the sub-section 
in question was intended.to apply to loans 
advanced prior to the commencement of 
the Act. 
41. Yet another consideration may also 
be borne in mind in this connection. 
Section 7 (3) prohibits demanding or 
Ne 
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taking from a debtor interest in excess of 
that payable under sub-section (1). 
Under clause (b) ofsection 11 (1), a person 
who takes or receives interest at a rate 
higher than the rate allowed under the 
Act shall be punished with imprisonment 
which may extend to six months or with 
fine which may extend to one thousand 
rupees or with both. The point to be 
noticed is that even a demand or taking 
interest in excess of the rate prescribed by 
sub-section (1) of section 7 1s made appli- 
cable. Suppose in a particular case, a 
trader had borrowed money from a 
money-lender for the purpose of utilising 
the same in his trade and he had agreed 
to pay a particular rate of interest, say, 
for instance, 15 per cent. per annum, in 
the hope and belief that he would be 
making a profitof 30 per centoin his trade 
and consequently as a result of his making 
the expected profit, he promptly and 
voluntarily pays the agreed interest to 
the money-lender in question. If the 
contention of the learned Counsel for 
the appellants is accepted, the conse- 
quence is, the prohibition provided for 
in sub-section (3) of section 7 will be imme- 
diately attracted and the money-lender 
will be liable to be punished under section 
rı (1) (b) of the Tamil Nadu Act. In 
our opinion, that could not have been 
the intention of the Legislature. 


4z. We may also refer to yet another 
consideration. If sub-section (3) of sec- 
tion 7 is said to apply to loans advanced 
even prior to the commencement of the 
Tamil Nadu Act, a question will arise, 
whether it covers the interest that accrued 
subsequent to the commencement of the 
Act or it covers also the interest that accru- 
ed prior to the commencement of the 
Act, but remaining unpaid on the com- 
mencement of the Act. The expression, 
“demand or take’’ is so wide as to be 
capable of being applied to both. There 
is absolutely nothing in that sub-section 
to limit the applicability of this expression 
only to interest accruing after the com- 
mencement of the Act. Therefore, if 
the generality or the apparent width 
of the expression employed in the sub- 
section is to be given effect to, the provi- 
sion will apply to both the cases. It may 
happen that in a particular case, with 
reference to the past interest, a debtor had 
been regular and prompt in paying and 
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whatever interest had accrued prior to the 
commencement of the Act was actually 
paid by him. In such a situation, to 
apply sub-section (3) to the interest 
accrued prior to the commencement of 
the Act and otustanding on the date of the 
commencement of the Act, is to confer 
a benefit on a debtor who had been in 
default in the payment of interest in 
preference to one who had been regular 
and prompt in the payment of interest. 
Such a consequence should not ordinarily 
be presumed or intended to be produced, 
unless the statute itself contains clear 
provisions to bring about such result or 


consequence. 


43. In Our Opinion, sub-section (3) of 
section 7 has to be read with sub-section 
(1) of that section and it covers the same 
transactions. As we have pointed out 
already sub-section (1) prohibits charg- 
ing of interest in excess of the rate referred, 
to therein ,while sub-section (3) prohibits 
the demanding or taking of interest, whe- 
ther by way of interest, profitor other sum, 
in excess Of that payable under sub-section 
(1). One of the unscrupulous practices 
prevalent among the professional money- 
lenders was to charge a high rate of interest 
On loans advanced by them and obtain 
from the borrowers, documents for 
amounts much larger than what were 
actually lent and not to keep proper 
accounts. It may happen that a money- 
lender, in order to keep himself within 
the four corners of the law, may charge the 
rate of interest prescribed by sub-section 
(1) and mention the same in the docu- 
ment evidencing the loan. However, he 
may actually demand or take from the 
debtor interest at a rate higher than the 

te stipulated in the document itself. 
Such a practice is not unknown among the 
awn-brokers or money-lenders. It is 
nly to prevent such circumvention and 
to make the provisions for the stipulation 
of the rate of interest not exceeding the 
maximum prescribed by the statute effec- 
tive, sub-section (3) has been enacted. 
That is, the maximum rate of interest 
rescribed by the statute has to be obser- 
ved at every stage, namely, at the stage 
of charging, demanding or taking. If 
sub-section (3) has not been there in a 
statute book, a contention may be put 
forward. that what sub-section (1) prohi- 
bits is Only the charging of interest above 
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the prescribed rate, but there is nothing 
in the Act preventing a money-lender 
from taking trom the debtor interest in 
excess Of that charged or prescribed by 
the statute. In order not to give score 
for such a contention only, sub-section 
(3) has been enacted, with the result that 
a money-lender has to charge, demand 
and take interest Only in accordance with 
the rate prescribed in the statute. Asa 
matter of fact, section 7 of the Tamil 
Nadu Act in question is a reproduction of 
section 6 of the Tamil Nadu Pawn-brokers 
Act, 1943, except for the difference 
necessitated by the very fact of the 1943 
Act being applicable to pawn-brokers and 
the Tamil Nadu Act of 1957 being applica- 
ble to money-lenders and for small verbal 
change in sub-section (3). 


44. The Counsel for both sides were not 
able to draw our attention to any direct 
decision bearing on the cuestion for 
consideration before us. However, Mr. 
Ratnam, learned Counsel for the appel- 
lant drew our attention to two decisions 
of the Bombay High Court, namely, 
Sajanlal Fhaverilal and Co. v. Gulabchand 
Keshrichand and others!, and Bansilal- 
Ramsopal Bhattad v. Harishchandra Tatya 
Bhambhure?, The decision in the former 
case primarily turned on the expression, 
“suit to which this Act applies” as con- 
tained in section 2, clause 17 of the 
Bombay Money-lenders Act, 1947. 
Therefore, it is not of any assistance even 
though the judgment contains the general 
principle of interpretation, namely, ‘“Nor 
mally all legislation is prospective and 
an intention to divest the citizens of vested 
rights will not be imputed to the Legis- 
lature, unless it is expressed or by clear 
intendment implied. | Where the Legis- 
lature intended to deprive parties govern- 
ed by the Act of their rights, express pro- 
vision was made by the Legislature, see sec- 
tions 23, 24 and 28”. The latter decision 
was concerned with section 23 of the 
Bombay Moneylenders Act, 1946 to 
which we have already referred and 
which in express terms is retrospective. 
Consequently, neither of the decisions 
of the Bombay High Court helps us to 
interpret the particular provisions in the 
ray Nadu Act which we have tonsi- 
dered, 





‘T. -ALR 1953 Bom. 125, 
2, ALR. 1953 Bom. 420, 
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45. Having regard to the considerations 
mentioned above, we are clearly of the 
Opinion that section 7 (3) of the Tamil 
Nadu Act, 1957, has no application to 
advances made prior to the commence- 
ment of that Act and the interest payable 
im respec: thereof. 


46. Under these circumstances, the appeal 
fails and the same isd smissed. There 
will be no order as to costs. 


S.J. Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—S. Maharajan, F. 


Ramaswami Gounder, son of - 
chi Gounder and others .. Appe.lants* 


0. 


Ramaswami Gounder son of Sankara 
Gounder and others .. Respondents. 


Transfer of Property Act (IV of 1882), 
section 91 and Civil Procedure Code (V of 1908), 
Order 34, rule 1 — Suit by mortgagee for 
sale—Purchaser of part of hypotheca ‘not 
impleaded in suit—Entire property sold 
and purchased by stranger in Court sale— 
Sut by purchaser of part of the kvpotheca 
Jor redemption—Redemption of part of hyop- 
theca to be allowed—Multiplicity af suits to 
be avoided. 


A subsequent purchaser of the equity of 
redemption in a part of the hypotheca 
who not been impleaded as a party 
to a mortgage action filed by the mort- 
gagee, is, after the mortgage decree had 
resulted in a Court sale in favour of a 
third party, entitled to redeem only the 
pan of the hypotheca purchased by 


Though the mortgage decree and sale 
held in execution thereof would be clearly 
binding upon the parties thereto includ- 
ing the primary mortgagors, it would not 
bind the subsequent purchasers of 
a portion of the hypotheca and who 
were not impleaded in the mortgagee’s 
suit. Their right of redemption would 
remain intact notwithstanding the fact 
that the mortgagor’s right to redeem had 
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been extinguished by the sale under the 
hammer of Court. [Para. 2.] 


The rule of contribution would be applica- 
ble as between the share purchased from 
the mortgagor by the purchasers of part 
of the hypotheca and the purchaser of 
the entire property at the Court-auction. 
In order to prevent multiplicity of suits 
the Boag of part of the hypotheca 
should be allowed to redeem only that 
portion of the property which they have 
purchased on payment of the proportion- 
ate amount of the mortgaged money. 

Para. 2.] 


Cases referred to :— 
Nilakant v. Suresh Chandra, (1886) I.L.R. 


12 Cal. 414; Bank of Poona v. N.C. Housing 
Society, A.IL.R. 1968 Bom. 106 at 109. 


Appeal against the order of the Court of 
the Subordinate Judge, Erode dated 18th 
January, 1971 and made in A.S. No. 193 
of 1968 (O.S. No. 365 of 1967 on the file 
of the Court of the District Munsif of 
Gobichettipalayam). 

M. S. Venktarama Iyer, V. C. Palamswamy 
and Chenniappan, for Appellants. 


A.R. Ramanathan, P. Vedavalli, and Bhagi- 
rathi Narayanan, for Respondents. 


The Court delivered the following 
JopomenT:—The AER: who were 
} laintiffs 1 to 4 in the trial Court, institu- 
ted a suit against defendants 1 to 6 
(respondents 2, 1 and 3 to 6) for redemp- 
tion of a simple mortgage dated 8th 
uly, 1949 for Rs. 1,600. This mortgage 
ad been granted by defendants 3 to 6 
and one minor Ramasamy Gounder, 
represented by his guardian, the third 
defendant, in favour of the first defendant 
in respect of 6 acres, 43 cents of land. 
Subsequent to the date of the mortgage, 
the fifth defendant sold 5 cents out of the 
hypotheca in favour of the first plaintiff 
for Rs. 600 on 17th September, 1962. 
On 22nd October, 1962, the fourth defen- 
dant sold 5 cents out of the hypotheca 
in favour of the second plaintiff under a 
registered deed of conveyance. On 19th 
November, 1962, defendants 3 to 6 
conveyed 10 cents out of the hypotheca 
in favour of the plaintiffs 3 and 4 under a 
registered deed of conveyance. Some 
time in 1963, that is to say, after these 
three conveyances relating to small por. 
tions of the hypotheca, the first defendant_ 
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mortgagee instituted O.S. No. 648 of 1963 
on the file of the District Munsif’s Court, 
Gobichettipalayam, for recovery 2f the 
money due under the mortgage dated 
8th July, 1949. Evidently, by inadver- 
tence he failed to im, lead in the suit the 
subsequent aliences of parts of the hypo- 
theca, viz., the plantiffs 1 to 4. The 
mortgagee obtained a preliminary decree, 
and then a final decree, and in execu- 
tion, of the final decree, brought all the 
items of the hypotheca including the 
alienated items to sale. Ata judicial sale 
held on 16th January, 1967, the second 
defendant, who was a third pany arty to the 
p , purchased all the items of 
the hypotheca for Rs. 3,500 and obtained 
delivery of possession (Vide Exhibit B-2 
‘dated 18th December, 1967). Later, the 
plaintiffs, who were subsequent purchasers 
of portions of the hypo ek instituted 
the suit for ine TE out of which this 
appeal arises. The basis of their claim 
was that inasmuch as they had not been 
impleaded as parties to the mortage action, 
the decree and sale in O.S. No. 648 of 
1963 were not binding upon them, and 
that they were entitled to redeem the 
entire suit items although they were pur- 
chasers of part only of the equity of 
redemption from the original mortgagor. 
The learned District Munsif granted the 
plaintiffs a preliminary decree as prayed 
for with costs. Against this judgment 
and decree of the trial Court the second 
defendant preferred an appeal in A.S. 
No. 193 of 1968 on the file of the Sub- 
Gourt, Erode. The learned Subordi- 
nate Judge held that though the plaintiffs 
were not impleaded in the mortgage 
action, they were entitled to redeem, not 
the whole of the mortgage, but only the 
shares that had been alienated in their 
’ favour. Upon this view, the first appel- 
late Court set aside the judgment and 
decree of the trial Gourt and remanded 
the suit to the trial Court with a direction 
to pass a revised preliminary decree after 
det the amount payable by the 
plaintiffs towards the suit mortgage for 
redemption of their share only. It is 
against this order of remand that the 
present civil miscellaneous appeal has 
been filed. 


a. The intri question that arises 
-for consideration is whether the subse- 
quent p urchaser of the equity of redemp- 
tion in a part of the hypotheca, who had 
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not been impleaded as a party to the 
mortagage action filed by the mortgagee, 
is, after the mortagage decree has resulted 
in Court sale in favour of a third party, 
entitled to redeem the whole of the mort- 
gage, Or Only part of the hypotheca, pur- 
chased by him. Rule 1 of Order 34, 
Civil Procedure Code provides: 


‘Subject to the provisions of this Code 
all persons having an interest, either 
in the mortgage-security or in the 
right of redemption shall be joined 
as parties to any suit relating to the 
mortgage,” 


The = laintiffs, who are aliences of parts 
of the hypotheca, are undoubtedly persons 
having an interest in the mortgage- 
security, and under section 9I of the 
Transfer of Property Act, they are enti- 
tled to redeem the mortgage property. 
It would, therefore, follow that the 
plaintiffs ought to have been joined as 
parties to the mortgage action. What, 
then, is the legal effect of the failure of the 
mortgagee to implead the plaintiffs as 
parties to the suit? Where a person, who 
ought to have been joined as a party 
under this rule, is not joined as a party 
and a decree is passed in the suit, the 
decree cannot affect his rights. Thou 
the mortgage decree and the sale held i 
execution thereof would be clearly binding} 
upon the parties thereto including th 
primary mortgagors, it would not bind the 
plaintiffs, who were the subsequent pur- 
chasers of a portion of the hypotheca an 





redeem partial or total? Redemption 
is as much a right as a disability. A 
purchaser of a partofthe hypotheca would 
ordinarily be interested in redeeming 
Only his share of the hypotheca. But the 
law would not allow him to do so, for the 
reason that the distintegration of the 
mortgage-security would result in great 
injustice to the mortgagee. The Judicial 
Committee in Nilakant v. Suresh Chandra?, 
observed as follows: 
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“Tt would put him (the mortgagee) to a 
separate suit against each purchaser of a 
fragment of the equity of redemption, 
though purchasing without his consent, 
and he would have to bring separate 
suits against eachof them, and suits in 
which no one of the parties would be 
bound by anything which took place 
in a suit against another. Different 
proportions of value might be struck in 
the different suits, and the utmost 
confusion and embarrassment woud be 
created.” 


The proviso to section 60o of the Transfer of 
Property Act runs as follows: 


“ Nothing in this section shall entitle a 
person interested in ashare only of the 
mortgaged property to redeem his own 
share Only, on payment of a propor- 
tionate part of the amount remaining 
due On the mortgage, except Only where 
a mortgagee, or, if there are more mort- 
gagees than one, all such mortgagees, 
has or have acquired in whole or in 
part, the share of a mortagagor.”’ 


The language of the proviso shows that 
piecemeal redemption, which. is an advan- 
tage from the point of view of “ʻa person 
interested in a share Only of the mortgaged 
property”, is interdicted, and the liability 
of a total redemption of the mortgage is 
imposed even upon persons like the 
piaintiff, who are interested in a minor 
share Only of the hypotheca. When I 
questioned Mr. M.S. Venkatarama Iyer, 
learned Counsel for the appellants, as 
to why his clients should prefer a total 
redemption of the mortgage to partial 
redemption of their share of the hypotheca, 
he said that the hypotheca had been sold 
for a song and that the appellants are 
really fighting the battle of the original 
mortgagors. It is unnecessary tO investi- 
gate whether this motivation for the 
plaintiffs’ suit for total redemption is 
legitimate. It may be recalled that the 
plaintiffs have purchased from the mort- 
gagors Only 20 cents out of 6 acres, 43 
cents Of the hypotheca, The entirety of 
the hypotheca has been soldin execution 
of the decree, and the second defendant, 
who is a third party, has purchased the 
same*in Court-auction. This purchase, 
as I have already beld, is not binding 
upon the plaintiffs, because they were not 
parties to the mortg action. What 
then is the relative position of the plain- 
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tiffs and the third party auction-purchaser™ 
The third party auction-purchaser is nOW 
the owner of the entire hypotheca other. 
than the items purchased by the plaintiffs. 
The mortagage, in so far as it related to the 
items purchased by the plaintiffs, must 
still be deemed to be subsisting. As for 
the plaintiffs, they are owners of the 
equity of redemption of a part of the 
hypotheca and they are entitled to ignore 
the mortgage decree and the sale in pur- 
suance thereof and claim to redeem the 
whole mortgage. In other words, the 
property subject to mortgage now Felongs 
to two different persons (the plaintiff 
and the second defendant) having distinct 
and separate rights of ownership therein. 
Section 82 of the Transfer of Property 
Act prescribes as follows: 


‘< Where property subject to a mortgage 
belorgs to two Or more persons having, 
distinct and separate rights of owner- 
ship therein, the different shares in or 
parts of such. property owned by such 
persons are, in the absence of a contract 
to the contrary, liable to contribute 
rateably to the debt secured by the 
mortgage, and for the purpose of deter- 
mining the rate at which each such 
share or part shall contribute, the value 
thereof shall be deemed to be its value. 
at the date of the mortgage after deduct- 
ing of the amount of any other mortgage 
or charge to which it may have been 
subject on that date.” 


The rule of contribution would, therefore 
be applicable as between the share pur- 
chased from the mortgagors by 

tlaintiffs and the share purchased by the} 
second defendant at the Court-auction. 
lf the plaintiffs are allowed to redeem 
the entirety of the mortgage, the second 
defendant, as purchaser of the property 
at the Court sale and as owner of the 
equity of redemption of the bulk of the 
hypotheca, would be entitled to file a 
suit for redemption against the plaintiffs, 
who have been subrogated to the mort- 
gagee’s right. In such a case, the Court 
would be called upon to decide the con- 
tribution to be made by the two part 
owners of the property in respect of the 
mortgage debt and allow the second 
defendant to redeem the entire property 
minus the 20 cents purchased by the 
plaintiffs from the mortgagors. As 
observed by a Division Bench of the 
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Bombay High Court in Bank of Poona v. 
.C. Housing Society1, if the very pur- 
ose of Order 34, rule 1, Civil Procedure 
Code is to prevent multiplicity of suits, 
it is difficult to see why in this very suit 
the plaintiffs the same result cannot be 
ought about by holding that the plain- 
tiffs are entitled to redeem only that 
ortion of the property which they have 
urchased on payment of the propor- 
tionate amount of the mortgage money. 
The first appellate Court has relied upon 
this ruling of the Bombay High Court 
in Bank of Poona v. N.C. Housing Society’, 
and held that the plaintiffs are entitled 
to redemption of their share only. I 
think the solution offered by the Bombay 
High Court is in accord with equity and 
the true legal position. It follows the 
ruling and confirm the findings of thé 
first appellate Court, and dismiss this 
appeal with costs. Leave refused. 


V.S. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—G. Ramanujam, 7. 











B. Tiruvalloor Pillai Appellant* 
De 
Seshadri Iyer and others 

.. Respondents. 


Civil Procedure Code (V of 908), section 80— 
Notice of suit by a person—Person claiming 
under him—Whether can file suit without 
fresh notice—Principles. 


The plaintiff’s mother issued a notice 
under section 80 of the Civil Proce- 
dure Code. The plaintiff had no 
interest in the suit property as he 
had assigned all the rights accruing 
to him on the death of his mother in 
the suit property, in favour of his wife. 
Hence it cannot be said that the plaintiff 
has filed the suit as a person claiming 
interest in the suit property under his 
mother. The plaintiff having no subsist- 
ing interest in the property which is the 
subject-matter of the suit cannot rely on 
the notice issued by his mother nor can 
he maintain the suit in his own right. 


I, A.I.R. 1968 Bom, 106 at 109. 
*S,A. No, 1765 and 1971, 23rd October, 1973. 
45 


Appeal dismissed. | 
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In this view, the plaintiff’s suit should be 
held to be incompetent. Para. 12.] 


Cases referred to :— 


Bachchu Singh v. The Secretary of State for 
India in Council, (1903) I.L.R. 25 All. 1875. 
Venkata Rangiah Appa Rao w. The Secretary of 
State for India in Council, (1930) 59 M.L.J. 
923: I.L.R. 54 Mad. 416: A.I.R. 1931 
Mad. 175; Madhav v. Secretary of State, 
A.I.R. 1930 Bom. 367; Venkata Rangiah v. 
Secretary of State for India, (1935) 41 L.W. 
591: A.I.R. 1935 Mad. 389; <amindar of 
Sivaganga v. Muthayya Chettiar, (1937) 
2 M.L.J. 466: 43 L.W. 535: A.LR. 1936- 
Mad. 583; State of Andhra Pradesh v. 
G.V. Suryanarayana, A.I.R. 1965 S.G. 11: 
(1964) 4 S.C.R. 945; B.R. Sinka v. 
State of M. P., ALR. 1969 S.C. 
1256: (1970) 1 S.G.J. 118: (1969) 3 S.G. 
R. 955; Vellavan Chettiar v. Government of 
the Province of Madras, A.I.R. 1947 P.Q. 
197: 74 I.A. 223: (1947) 2 M.L.J. 208: 
LL.R. (1948) Mad. 214 ; Government of 
the Province of Bombay v. Pestonji Ardsshtr 
Wadia, A.I.R. 1949 P.G. 143: 76 LA. 
85: (1949) 2M.L.J. 161. 


Appeal against the decree of the Court of 
the Subordinate Judge, Vellore (North 
Arcot), dated15th March, 1971 in Appeal 
Suit No. 39 of 1969 preferred against the 
decree of the Court of the District Munsif 
of Sholinghur in Original Suit No. 322 
of 1964. 


R. Thiagarajan and D. Peter Francis, for 
Appellant. 


T.K. Subba Rao, R. Srinivasan and K.V. 
Rajan, for ist Respondent. 


The Additional Government Pleader, 
for 2nd Respondent. 


The Court delivered the following 


Jupcment:—The plaintiff who failed in 
both the Courts below is the appellant. 
He filed a suit for a declaration that the 
revenue sale held in respect of the suit 
properties is not valid and binding on the 
plaintiff, for a permanent injunction rest- 
raining the defendants from interfering, 
with the peaceful possession and enjoy- 
ment of the properties by him or jn the 
alternative for recovery of possession of 
the same. The suit properties are com- 
prised in survey Nos. 200/6 of an extent 
or 2.66 acres and survey No. 201 measur- 
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ang 0-15 acres. The first defendant is 
the purchaser of the suit properties in the 
revenue sale and the second defendant is 
the State of Tamil Nadu represented by 
the Collector who ordered the revenue 
sale. Defendants 3 to 5 are the brothers 
ofthe plaintiff and the 6th defendant is 
his wife. 


2. The suit properties belonged absolu- 
tely to one Kanakavajli Ammal, the 
plaintiff’s mother. She had borrowed a 
loan of Rs. 2,000 from the second 
defendant for the purchase of an oil 
engine, the loan being repayable in 10 
monthly instalments on the security of the 
first item of the suit properties. Exhibit 
B-g dated 8th March, 1954, is the security 
bond executed by Kanakavalli Ammal 
and others in favour of the second defen- 
dant in respect of that item. But the 
said Kanakavalli Ammal had earlier 
executed a settlement deed Exhibit A-1 
dated 19th November, 1951, 1n respect of 
both the items whereunder she had crea- 
ted a life interest for herself and another 
life interest in favour of the plaintiff, and 
thereafter granted an absolute interest in 
favour of the plaintiff's minor sons. As 
the said Kanakavalli Ammal did not pay 
the instalments due as per the provisions 
of the security bond Exhibit B-9, both the 
items of properties were sold by the 
second defendant under the provisions of 
the Revenue Recovery Act on 21st 
November, 1960 and the first defendant 
became the successful bidder. The sale 
was confirmed on 17th May, 1962 and 
the first defendant is said to have taken 
delivery of the suit p operties on 14th 
July, 1962. On 16th December, 1960, 
Kanakavalli Ammal had issued a notice 
under section 80 of the Code of Civil 
Procedure to the second defendant to the 
effect that she intends to file a suit for 
setting aside the revenue sale held on 21st 
November, 1960. But Kanakavalli Ammal 
died on 17th September, 1961. The 
plaintiff has thereafter filed the present 
suit in 1964 for the reliefs detailed above 
without issuing a fresh notice under sec- 
tion 80 of the Code of Civil Procedure but 
relying on the notice issued by his mother 
under Exhibit A-11 in 1960. In the suit 
the plaintiff has questioned the validity 
of the revenue ale on various grounds. 


8. The first defendant resisted the suit 
contending that the revenue sale was not 
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invalid as alleged by the plaintiff, that the 
properties had been sold for a reasonable 
price that there was no irregularity in 
the conduct of the sale, that the sale was - 
confirmed only after the plaintif and 
defendants 3 to 5 had exhausted their 
remedies provided under the Revenue 
Recovery Act upto the Board of Revenue 
for setting aside the sale and that in any 
event, the plaintif had no subsisting 
interest in the suit properties. It was also 
contended that the suit is barred under 
sections 37-A, 38 and 59 of Madras Act 
II of 1864 and that the suit is also bad for 
want of notice under section 80. The 
stand taken by the second defendant was 
practically the same. Defendants 3 to 6 
supported the case of the plaintiff. 


4. The trial Court, after considering 
the evidence adduced by the parties, both 
oral and documentary, held that the 
revenue sale as regards item 1 was valid 
but that the said sale in relation to 
item 2 was bad in view of the fact that 
item 2 had not been included in the secu- 
rity bond Exhibit B-g. It therefore declar- 
ed that the sale of item 2 was invalid and 
directed delivery of possession of the said 
item to the plaintiff. The trial Court had 
held that though the plaintiff had not in 
fact issued a notice under section 80, 
Civil Procedure Code, the notice issued 
by his mother under Exhibit A-11 could 
be availed of by him and, that therefore, 
the suit was not liable to be dismissed for 
want of proper notice under section 80, 
Civil Procedure Code. 


5. The plaintiff appealed as regards the 
dismissal of the suit so far as it related 
to the first item and the first defendant 
filed his memorandum of cross-objections 
questioning the decree of the trial Gourt 
setting aside the revenue sale in relation 
to item 2. The second defendant filed a 
separate appeal challenging the decision 
of the trial Court as regards item 2. 
The lower appellate Court however, 
took the view that the notice issued by 
the plaintiff’s mother under Exhibit 
A-11 cannot be taken advantage of by 
him, and that he not having issued a fresh 
notice nnder section 80, Civil Procedure 
Code, his suit is not maintainable. It 
also held that Kanakavalli Ammal, the 
plaintiff’s mother having died on .7th 
September, 1961, and the fife-interest 
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which had been created inhis favour under 
the settlement deed Exhibit A-1 having 
been parted with by him in favour of his 
wife under an earlicr setilement deed 
Exhibit B-31 dated 27th July, 1961, he had 
no subsisting interest in the suit proper- 
ties so as to clothe him with a right to 
challenge the revenue sale and that, 
therefore, he had no cause of action to 
maintain the present suit. The lower 
appellate Court also went into the ques- 
tion of the validity of the revenue sale 
and held that the same was null and viod 
in view of the various irregularities and 
vitiating circumstances. But in view of 
its finding that the plaintiff had no 
subsisting interest in the suit properties on 
the date of suit and that the suit was bad 
for the non-issue of a notice under section 
‘80, Civil Procedure Code by the plaintiff, 
it dismissed the suit. 


‘6. In this second appeal, Mr. Para- 
saran, learned Counsel for the appellant 
contends that the finding of the lower 
appellate Court that the plaintiff had no 
subsisting interest or Tight to question 
the revenue sale in relation to the suit 
properties and that the suit was bad for 
want of notice under section 80, Civil 
Procedure Code cannot legally be sus- 
tained. The learned Counsel for the 
first defendant besides supporting the said 
finding of the lower appellate Court, 
‘questioned its findings that the revenue 
-sale is null and void in relation to both the 
items of properties. As the question of 
the validity of the sale will arise only if 
the suit is maintainable, I proceed to 
deal with the question of the maintain- 
ability of the suit. 


4. As already stated defendants 1 and 2 
‘have taken up the stand that the plaintiff 
has no subsisting interest in the property 
so as to entitle him to maintain the suit 
and that in any event the notice issued 
‘by his mother Exhibit A-11 under section 
80 of the Code of Civil Procedure cannot 
tbe availed of by him and therefore, the 
suit filed by him without the issue of a 
fresh notice under section 80 was bad. 
The plaintiff’s stand is that though he 
has parted with his interest in the proper- 
ties under Exhibit B-31 dated 27th July, 
1961 in favour of his wife, he is entitled 
to question the validity of the revenue 
‘sale as a legal representative of his mother 
-and that in any event the plaintiff’s wife 
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having heen impleaded as the 6th defen- 
dant in the suit, the suit cannot be dis- 
missed on the ground that the plaintiff 
has no subsisting interest. It is also his 
case that the notice issued by his mother 
under Exhibit A-11 would enure for his 
benefit and that he is entitled to file the 
suit on the basis of the said notice without 
himself issuing a fresh notice under 
section 80. 


8. In Bachchu Singh v. The Secretary of 
State for India in Council+, it was held that 
to permit a successor to rely on a notice 
given by the predecessor will amount to 
adding words to section 49 of the Court 
of Wards Act and that a notice given by a 
person under that section is not available 
to a successor-in-interest. Madhav v. Secre- 
tary af State*, laid stress on the omission 
from section 80 of the Code of Civil Pro- 
cedure of 1908 of the word “‘intending ”’ 
from the expression “intending plaintiff’ 
found in section 424 of the old Code, 
and held that the benefit of the notice 
issued under section 80, Civil Procedure 
Code cannot be taken advantage of by 
another. In Venkata Rangiah AppaRao v. 
The Secretary of State for India in Council? 
Sundaram Chetty, J., had expressed the 
view that there should be identity of the 
person who issued the notice with the 
person that brings the suit, that a suit 
brought by a legal representative of a 
deceased person and a suit brought by ‘a 
transferee would offend against section 80, 
Civil Procedure Code if the notice requi- 
red by that section was given by the 
deceased man or the transferor. The 
above decision of Sundaram Chetty, J., 
has been confirmed by a Division Bench 
in Venkata Rangiah v. Secretary of State for 
India*, and has also been followed by the 
Bombay High Court in Secretary of State v. 
Hargovandas’. 


9. In <amindar of Sivaganga v. Muthayya 
Chettiar®, Varadachariar, J., however 
held that the legal representatives 
and assignees must prima facie 
be taken to be included in any 
reference to a person in a statute, 


1. (1909) I.L.R. 25 All. 187. 

2, A.IL.R. 1930 Bom. 367. 

3. (1930) 39 M.L.J. 923: I.L.R. 54 Mad. 416: 
A.I.R. 1931 Mad. 175. ? 

4. (1935) 41 L.W. 591: A.LR. 1935 Mad. 389. 

g 1235) aM LJ 66: AEW ALR. 

f 9 .L.J. 466: 43 L.W. > AJI. 

T ails 
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unless the reason of the rule of law cannot 
clearly apply to anybody but the original 
owner of the property and that, therefore 
the legal representatives of the predeces- 
sor who issued the notice under section 
80 are entitied to maintain the suit on the 
basis of the said notice. Referring to 
the view of Sundaram Chetty, J., in 
Venkata Rangiak Appa Rao v. The Secretary 
of State of India in Council+, that there 
should be identity of the person who issued 
the notice with the person who brings 
the suit, the learned Judge observed: 


“In a sense, this will be correct, that is, ° 


if legal identity is all that is required 
and the transferee or heir is in law the 
continuation of the person of the trans- 
feror or ancestor. But, 1 am not, 
with all respect, prepared to accept 
the correctness of the statement of the 
learned Judge, if physical identity of 
the person isto be insistedon. To take 
a converse illustration, it is well esta- 
blished that notwithstanding physical 
identity, a person claiming in his own 
right is legally different from the same 
person claiming as a trustee. It seems 
to me much more consistent with the 
purpose of provisions like section 80, 
Civil Procedure Code or section 49 of 
the Court of Wards Act to hold that not- 
withstanding the physical identity of 
the person, a notice giveninone chara- 
cter will not avail when the claim 1s 
made in the other character than to 
hold that the physical identity of the 
individual is the deciding factor’’. 


In that case the plaintiff relied upon the 
notice given by a former proprietor under 
section 49 of the Court of Wards Act 
whose interest was purchased by the 
plaintiff later on to sustain the suit filed 
by him. The question was whether there 
was sufficient notice satisfying that provi- 
sion. It was held that the provisions 
of section 49 should be construed in the 
light of well established general principles 
of law and that the notice given by a 
person, when it otherwise satisfied the 
requirements of law, should be taken to 
be available for the benefit of the persons 
claiming under him. The learned Coun- 
sel for ghe appellant very strongly relies 
on the said decision of Varadachariar, J., 


1. (1930) 59 M.L.J. 923: I.L.R. 54 Mad, 416: 
A.LR. 193I Riad, 175. 2 4 
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and contends that the view expressed in. 
the decision is the correct legal position 
and that if the notice already issued by- 
the mother of the plainiff under Exhibit 
A-II satisfies the requirements of section 
80, Civil Procedure Gode then it will. 
enure to the benefit of the plaintiff who- 
is one of her legal representatives claim- 
ing under her. 


xo. The learned Counsel also refers to 
the decisions of the Supreme Court in 
State of Andhra Pradesh v.G.V.Suryanarayanat 
and B.R. Sinka v. State of Madhya Pradesh? 
in support of his submission that the 
object of notice under section 80 of the 
Code is only to give the Goverament or 
the public servant concerned an oppor- 
tunity to consider the legal position and 
to make amends or settle the claim out 
of Court, that though the section is im- 
perative and must be so strictly construed 
that the failure of complying with the 
requirements in the section will entail the 
dismissal of the suit, the notice must be 
reasonably construed, and that the absen- 
ce of identity of the persons filing the suit 
with the persons who issued the notice- 
cannot be taken to be fatal to the main- 
tainability of the suit. In the former 
case the suit was filedina representative 
capacity after getting the requisite permis- 
sion of the Court and the plaint complied 
with the requirements of section 8o. It 
was contended that the notice under sec- 
tion 80 having been issued by the plaintiff ` 
and another and the suit having been 
filed only by the plaintiff, the suit was 
defective. While meeting that contention 
the Supreme Court expressed the view: 
that the mere fact that another person 
who had joined the plaintiff in serving the 
notice under section 80 but did not join 
in seeking the permission of the Court 
would not render the plaint and the pro- 
ceedings in the suit defective. The above 
decision of the Supreme Court is mainly 
rested on the fact that the plaintiff had 
filed the suit in a representative capacity - 
and therefore all the persons who issued 
the notice need not be arrayed as plain- 
tiffs. Their Lordships of the Supreme 
Court in that case had however, expressed 
the view that if more than one person 
had instituted the suit claiming reliefs 


5: AJR. 1965 S.C. 11. 


i; E 4 S.G.R. 
18; (1969) 3 S.C.R, 9555- 


2, (1970) 1 S.C.J. 1 
A.LR. 1969 S.Q. 1256, 
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-personallyto them butnotall had served 
the statutory notice, the suit will have to 
fail in view of the decision of the Privy 
Council in Vellavan Ghettiar v. Govern- 
ment of the Province of Madras}, and 
Government of the Province of Bombay v. 
Pestonji Ardeshir Wadia*. 


xı. In Vellavan Chettiar v. Government of 
the Province of Madras, a notice was given 
‘by one plaintiff stating the cause of action 
his name, the description and the place 
-of his residence and the relief which he 
claimed but the suit was instituted by him 
and another. The Privy Council obser- 
ved: 
“The section (section 80) according to 
its plain meaning, requires that there 
should be identity of the person who 
issues the notice with the person who 
brings the suit. See Venkata Rangiah 
Appa Rao w. Secretary of State®, and on 
appeal, Venkata Rangiah v. Secretary of 
State for India. To hold otherwise 
would be to admit an implication or 
exception for which there is no justifi- 
cation.”’ 


In Government of the Province of Bombay v. 
Pestonji Ardeshir Wadia*, two trustees of a 
“Trust served a notice under section 80 
intimating that the trustees intended to 
institute a suit against the Government 
-on a cause of action for the relief set out 
therein. One of the trustees died before 
the plaint was lodged in Court, and two 
more trustees were appointed in the place 
-of the deceased trustee. Thereafter the 
two new trustees and the surviving trustee 
filed the suit. No notice was served on 
the Government on behalf of the two 
new trustees. The Privy Council held 
that the suit was bad for the reason that 


‘“‘the provision of section 80 of the Gode 
are imperative and should be strictly 
complied with before it can be said that 
a notice valid in law has been served 
on the Government. In the present 
case it isnot contended that any notice 
on behalf of plaintiffs 2 and 3 was 
served on the Government before the 
filing of the suit.” 


1, 74 1.A. 223: (1917) 1 M.L.J. 208: LLR. 
1948 Mad. 214: A.I.R. 1947 P.G. 197. 


2, 476 LA. £5: (1949) 2 M.L.J. 161: ATR. 
a ie fe M.L.J. 923: LL.R. 54 Mad. 416 

. (1930) 59 J. 923: I.L.R. . 416: 
ATR. 1931 Mad, 1 i : 
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4. (1935) 41 L.W. 591: ALR. 1935 Mad. 389. 
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In B.R. Sinha v. State cf \M.P.4, the 
question was whether a notice issued b 
a karta of a joint family could be availed 
of by a co-parcener who had become 
divided subsequent to the said notice. 
The Supreme Court expressed the view 
that though section 80 is imperative and 
the non-compliance therewith will entail 
the dismissal of the suit, the notice issued 
under the section must be construed rea- 
sonably and any unimportant error or 
defect therein cannot be permitted to be 
treated as an excuse for defeating a just 
claim and that in considering whether 
the provisions of the statute are complied 
with, the Court must take into account the 
object of the Legislature, namely, to give 
to the Government or the public servant 
concerned an opportunity to reconsider 
its or his legal position, and that if on a 
reasonable reading of the notice the plain- 
tiff is shown to have given the informa- 
tion which the statute requires him to 
give, any incidental defect or irregulari- 
ties should be ignored. In that case the 
Court held that there was substantial 
identity of the person who had given the 
notice with the persons filing the suit as 
the notice has been given by the karta as 
a representative of the joint family and 
therefore, the notice givenbythe karta 
was sufficient to sustain the suit brought 
by a divided co-parcener. 


1z. Keeping the principles enunciated 
in the above cases in mind, let us consider 
the facts of this case. As already stated 
the notice Exhibit A-11 Was issued by the 
plaintiff’s mother on 16th December, 
1960, under section 80. Subsequently 
the plaintiff’s mother died in 1961. On 
that date’ the plaintiff had no interest in 
the suit property as he had assigned all 
his rights accruing to him on the death 
of his mother in the suit property in favour 
of his wife under Exhibit B-31 dated 27th 
July, 1961. Therefore, it cannot be said 
that the plaintiff has filed the suit as a 
person, claiming interest in the suit proper- 
ties under his mother. If the plaintiff 
were to be taken as the legal regresen- 
tative of his mother then his brothers 
D-3 to D-5 also her legal representatives, 
should have been joined as plaintiffs so 
that it could be said that there is jdentity 
between the person who issued the notice 





1, (1970): S.G.J. 108: A.LR. 1969S.C, 1256, 
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and the person who filed the suit. The 
facts in this case, therefore, cannot be 
brought even under the decision of 
Varadachariar, J., in <Xamindar of 
Stvaganga v. Muthayya Chettiar!, where the 
learned Judge has given a liberal cons- 
truction of'section 80 and held that if a 
notice is given by a person under that 
section any person claiming under him 
can file a suit without giving a fresh notice 
e plaintiff having purported to part 
ith all his rights in the suit property 
under Exhibit B-31 in favour of his wife 
fore the death of his mother he had no 
isting right in the property on the 











it.. I have to, 
therefore, hold that, even assuming that 
the notice issued by the plaintiff’s mother 
could be availed of by her successors- 
in-interest, the plaintiff having no subsist- 
ing interest in the prcperty which is the 
bject-matter of the revenue sale, cannot 
rely on the said notice issued by the 
ther, nor can he maintain the suit in 
his own right. In this view the plaintiffs 
suit should be held to be incompetent. 


1g. In view of my above finding on the 
maintainability of the suit, the question 
relating to the validity of the revenue 
sale need not be gone into. 

14. The result is the second appeal fails 
and is dismissed. There will be no order 
as to costs. No leave. 

V.S. 





Appeal dismissed. 





1. (1937) 2 M.L.J. 466: 43 L.W. 535: A.LR. 
1936 Mad, 583. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(8, ecial Original Jurisdiction) 
PresenT:—F. N. Mudaltyar, J. 
N Sundaramony oe 


0. 


The State Bank of India, Kuzhuthurai 

Branch, represented by their Branch 

Manager, Kanyakumari District. 
Respondent 


Industrial Disputes Act (XIV of 1947), 
sections 2 (00) and (s), 25-B and 25-F— 
Temporary employment—Appointment to cope 
with additional work ar to do work of permanent 
incumbent on leave or on deputation—Appoint- 
ment order cantaining self-operating clause, af 
termination of service—Effect—T erminatian— 
If discharge of surplus labour—kIf retrenchment 
—Vahdtty of order—Relief—Certiorari— 
Constitution of India, Article 226. 


The fact that an order of appointment 
contained a self-operating clause termi- 
nating the services of the employee, after 
providing for temporary employment for 
a fixed period, will not obliterate the fact 
that the services of the employee were 
terminated on a particular day. The 
order was se a termination 
order per se although it may contain other 
things, in the form of a composite order. 

[Para. 11.] 


Where an employee in a branch of the 
State Bank of India was employed tempo- 
rarily either to meet the additional work 
or to do the work of permanent incumbent 
who was on leave or on deputation to 
some other branch, the termination 
amounts to discharge of surplus labour or 
staff in a cOntinuing Or running industry. 
That would amount to ‘‘retrenchment” 
within the meaning of section 25-F 
read with section 2 (00) of the Industrial 
Dis} utes Act. [Para. 20]. 
Where the impugned order of termination 
also amounts to “‘retrenc] ment” within 
the meaning of section 2 (oo) read with 
sectior 29-F of the Industrial Disputes 
Act it is void in law and a writ of 
certiorari can issue tO quash such order. 

| Paras, 21 and 23.} 


Petitionsr® 





* W.P. No. 3129 of 1972, 
1gth July, 3973- 


I] SUNDARAMONY ê. STATE BANK OF INDIA (K. N. Mudaliyar, 7.) 


Gases referred to: 


State af Bombay v. Hospital Mazdoor Sabha, 
A.I.R. 1960 S.C. 610: 1960 5.C.R. 866: 
1960 S.C.J. 679 : (1960) 1 L.L.J. 251; 


Ramiah v. State Bank of India, (1968) 2 
L.L.J. 424; Satish Chandra v. The 
Union of India, ALR. 1953 5.G. 
250: (1953) S.GR. 655: 1953 


S.C J 323; Rex, v. Northumberland Cam- 
pensation Appeal Tribunal Ex parte Shaw. 
(1952) 1 K.B. 338; Hariprasad v. A.D, 
Divelkar, A.I.R. 1957 S.G. 121: (1957) 
S.G.R. 121: 1957 S.C.J. 83; Murugesa 
Naicker Co. v. Labour Court, (1963) 1 L.L.J. 
495; Pilot Pen Co. v. Presiding Officer, 
Additional Labour Court Madras, (1971) 1 
L.L.J. 241; L. Krishnan v. Southern Railway, 
(1972) 2 L.L. J. 568. ! 


Petition under Article 226 of the Qonsti- 
tution of India, praying tbat in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith, the High Court 
will be pleased to issue awrit Of certiorari 
calling for the concerned records from 
the respondent the State Bank of India, 
Kuzhuthurai Branch, re resented by their 
Branch Manager, to quash the order of 
appointment of tem»orary clerks c ishiers 
in R. M. No. 12, dated roth November, 
1972 (Exhibit “A”) and to award costs 
of this p-tition. 


N.G.R. Prasad, for Row and Reddy, for 
Petitioner, 


M.R. Narayanaswamy, for Respondent. 


The Court made the following 


Orvgr--The petitionerisa B.Sc.graduate 
of the Madras University. He was 
employed as a Cashier in the Kuzhithurai 
Branch of the State Bank of India from 
4th July, 1970 onwards till 18th Novem- 
ber, 1972 with intermittent break in 
service. He was appointed on a tem- 
porary basis, although the Cashier’s work 
in the respondent’s branch was of a 
permanent nature and, according to the 
petitioner, there was cOntinuous need for 
such a person. Even after his termination 
another ț erson was immediately appoin- 
ted in his place. The petitioner relies 
on certain passages in the Desai Award 
and Sastry Award, which define a tem- 
porary employee ‘“‘as an employee who 
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has been Da for a limited period of 
work, which is of an essentially temporary 
nature Or who is employed temporarily as 
an additional employee in connection 
with a temporary increase in work of a 
ermanent nature”. ‘The Cashier’s work 
or which the petitioner was employed 
was neither essentially of a temporary 
nature, nor was it due to any temporary 
increase in the work of a permanent nature,. 
The petitioner was employed for nearly 
2% years. The Cashier’s work which the 
petitioner was doing was a permanent 
iece Ofwork, ‘The petitioner’s grievance 
is that he was appointed on a temporary- 
basis Only with a view to deprive him of 
the benefits available to permanent emp- 
lo under the aforesaid two awards. 
e petitioner has mentioned in his affi- 
davit the period during whic’: he worked 
commencing from 4th July, 1970 and‘ 
ending with 18th November, 1972, al- 
though interrupted. The petitioner at- 
tributes even unfair labour practice to 
the respondent. He seeks to impugn 
the last letter of roth November, 1972 
marked as ‘A’ under which his services 
came tO an end from 18th November, 
1972. He maintains that the Cashier’s 
post is a permanent post and he has all 
the qualifications for being appointed 
permanently and his complaint is that the 
respondent should have appointed him as 
such because that work was of a permanent 
nature, He challenges the legality of the 
impugned order mainly on the basis that 
even assuming that the work he was doing- 
was of a temporary nature and he became 
a surplus to the requirements of the res- 
pondent, when that work was over, he 
should have been at least paid the statu- 
tory retrenchment ccmpensation under 
section 25-F of the Industrial Disputes 
Act for a hens of service because during 
every 12 calendar months, he had actually 
worked for 240 days. The respondent is 
an industry as defined in section 2 (j) of the 
Act. The petitioner was a wor as 
defined in section 2 (s) of the Act as he 
was doing work essentially of a clerical’ 
nature. At the time of the impugned 
order marked “A”, he was drawing a 
salary, including all allowances, of Rs. 344 
per month. Under section 25-B (a) (ii) 
and (b) (ii) of the Act, an employee is 
deemed to have completed a continuous 
service Of One year Or six months, as the 
case may be, if he has actually worked for: 


360 


240 days during twelve calendar months 
in the first case or 120 days in the latter 
case. That the petitioner has fulfilled 
this requirement will be clear from the 
details given as per annexure 1 filed along 
with the writ petition. Therefore, accord- 
ing to the petitioner, for the 2} years of 
continuous service, the respondent should 
have paid him the statutory retrenchment 
compensation under section 25-F of the 
Act. It is a condition precedent and 
failure to do so would render the impugned. 
termination order void. Therefore even 
ion this alternative ground the petitioner 
„claims that the impugned order is null and 


‘2, The petitioner has further stated in his 
affidavit that even paragraph 523 of the 
Sastry Award contemplates the payment 
„of such retrenchment compensation which. 
-the respondent has deliberately failed 
tomake. He also says that the respondent 
„even failed to give 14 days notice as con- 
templated in paragraph 522 (4) of the 
Sastry Award before passing the impugned 
order. For that reason also, the ‘peti- 
stioner challenges the validity of the impu- 
-gned order. 


-g, The petitioner prays for a writ in the 

nature of certioran for quashing the order 
of appointment of temporary Clerks/ 
‘Cashiers RM. No. 12 dated roth Novem- 
ber, 1972. He also prays that he may 
be reposted as a Cashier. 


. The respondent, the State Bank of 
dia, Kuzhithurai Branch., has pleaded 
rin the counter-affidavit that the writ peti- 
-tion is not maintainable as the State Bank 
“is not an authority or tribunal contem- 
plated under Article 226 of the Constitu- 
tion. According to the respondent, the 
relationship between the petitioner and 
the respondent being purely contractual 
and governed by the terms of the appro- 
priate order of temporary appointment, 
this Court cannot be called upon the 
exercise its powers under Article 226 of 
the Constitution. The respondent con- 
tends that the two prayers of the petitioner 
are untenable because the order referred to 
as ‘A? in the affidavit has already worked 
‘itself out with effect from 18th November, 
1972 "and hence it is not seen how it can 
be quashed. It is a composite order 
appointing the petitioner for a term as a 
-temporary employee for the period men- 
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tioned therein and at the expiry of that 
period, the employment itself automati- 
cally ceased. Onandirom 18th Nove- 
mber, 1972 the petitioner in the terms of 
the order referred to as ‘A’ has ceased to be 
an employee and the petitioner’s writ 
petition which has been filed into Court 
on 4th December, 1972 cannot have the 
effect of resurrecting that order. 


5. The respondent does not question 
the accuracy or the truth of the periods 
of service rendered by the petitioner with 
intermittent breaks in service. The res- 
pondent refutes the allegation that the 
breaks in service have been deliberately 
created by the respondent with a view 
to deny the petitioner the benefits. The 
State Bank of India is constituted under 
the State Bank of India Act, 1955 and the 
Bank has formulated rules for recruitment 
of clerks, cashiers and other employees. 
Candidates for permanent appoimtment 
have got to pass a written test held by the 
Bank. The Bank holds periodical written 
tests for recruitment of clerks and cashiers 
On a permanent basis. Those who pass 
the written test qualify for an interview 
on the basis of which alone permanent 
employment could be offered. The res- 
pondent states that the petitioner was 
entertained on OccasiOns as a temporary 
cashier from the month of July, 1970, 
since he possessed the g rescribed minimum 
educational qualification and also satis- 
fied the requirements as tO age, but that 
he could not be considered for permanent 
appointment as he did not pass the written 
test. Subsequently the g etitioner submit- 
ted an application for appointment as 
clerk or cashier. The Bank conducted 
written test in August, 1972 for recruit- 
ment of cashiers and in view of the Į eti- 
tioner’s request, he was permitted to sit 
for that test. But he failed in the test 
and could not therefore be considered 
by the Bank for permanent appointment 
in the Bank’s service. In the meantime 
he also completed the age of 25 on 2oth 
November, 1972. The Bank could not 
consider him for permanent employment 
after the said date in view of the existing 
rules governing appointment of clerks and 
cashiers. 


6. The Kuzhthurai Branch has four 
cashiers appointed on a permanent basis. 
But occasions do arise when any one or 
more of these four permanent cashiers 
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either goes or go on leave or when there 
is temporary increase in the work in the 
cash department and. on such occasions 
temporary cashiers have to be appointed 
to cope up with the work. The local 
branch Agent has no powers to appoint 
cashiers on a permanent basis. The 
respondent admits that the petitioner 
was appointed on a temporary basis on 
various occasions either to fill up a leave 
vacancy, or to cope up with the temporary 
Increase in work, between 4th July, 
1970 and 18th November, 1972. The 
respondent questions the validity of the 
petitioner’s reliance on the Sastry Award. 
The respondent states that the orders of 
temporary appointment of the petitioner 
make it clear that no right is conferred on 
him in respect of any claim for absorption 
in the Bank’s permanent establishment 
in any category and it is, therefore, not 
open to the petitioner now to contend 
that the post of the cashier is of a perma- 
nent nature, or that any violation of any 
of the Awards has been committed by the 
respondent. The temporary appoint- 
ments of the petitioner on the dates men- 
tioned in the table were made either in a 
leave vacancy, or to cope up with the 
temporary increase in work at the Branch. 
The respondent has mentioned in the 
counter-affidavit the need for the appoint- 
ment of the petitioner for the period from 
18th November, 1971 to 17th December, 
1971. The respondent refers to a leave 
vacancy from 18th December, 1971 to 
17th January, 1972. Asa third instance, 
the respondent mentions the necessity for 
appointment ofa temporary cashier as one 
cashier from the Branch was deputed to 
the Reserve Bank. There 1s a further 
Instance of increase in work at the close 
ofthe financial year as the'need for appoin- 
ting the petitioner. Undoubtedly, as con- 
tended by the respondent, it would be seen 
that the temporary -appointment of the 
petitioner as cashier was either due to 
additional work or due to a permanent 
incumbent going on leave or on deputa- 
tion to some other branch. The respon- 
dent also mentions about the test held 
on 2nd August, 1972 at Palayamkottai and 
the failure of the petitioner. 


4. In paragraph 9 of the counter, the 
respondent has stated that there is no 
element of retrenchment under section 
25-F of the Industrial Disputes Act and 
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that merely because the petitioner has 
worked for more than 240 days, he does 
not become eligible for receipt of retrench- 
ment compensation, unless his services 
were terminated by way of retrenchment. 
The petitioner himself has admitted in the 
affidavit that after the termination of his 
services another person was immediately 
appointed in his place. Hence it is stated 
that there is no question of his becoming a 
surplus and his services being terminated 
on thatground. Unless a person becomes 
surplus to the requirements of the emplo- 
yer, termination of his services cannot 
be taken as retrenchment. Thereis there- 
fore no question of the respondent failing 
to comply with any statutory provision 
thereby rendering Exhibit ‘A’ void. The 
impugned order cannot be described 
as an order of termination. On the plain 
language of the order, it is an appointment 
for a fixed term, the appointment auto- 
matically ceasing on the expiry ofthe term. 
Such occasions can never be described as 
retrenchment under section 25-F of the 
Act. 


8. Therespondent has further contended 
that the reliance placed by the petitioner 
on the Sastry Award and the Desai Award 
is the result of a misconception of the pro- 
visions thereof. The Bank has the power 
to resort to termporary appointment 
and any composite order of the Bank 
appointing a person for a definite period 
at the end of which the appointment 
automatically comesto an end is an 
administrative order. 


9. The respondent has finally contended 
that the petitioner has an alternative 
remedy in that he could have raised an 
industrial dispute if he had any grievance 
in the matter. 


Io. In the rejoinder, the petitioner has 
stated that since during every period of 
twelve months, he had put in 240 days of 
service, the respondent should have paid 
him retrenchment compensation under 
section 25-F, which they have failed to do. 
Therefore the impugned order in Exhibit 
“A” is void. | 


xx. The learned Counsel for the petitio- 
ner argued that, in view of sections 25-B 
and 25-F of the Industrial Disputes Act, 
the petitioner must have been paid retren- 


362 


chment compensation before the self- 
operating order resulted in the termina- 
tien of the services of the petitioner on 
18th November, 1972. He relied on the 
rationale found in the decision in State of 
Bombay v. Hospital Mazdoor Sabha. He 
further contended that the payment of 
retrenchment compensation is a condition 
precedent to the termination ofthe service 
and therefore the orderof termination 
is void. His argument runs thus: The 
petitioner has completed in a year 240 days 
of service, or at least 120 days within six 
months. Therefore the petitioner shall 
be deemed to be in continuous service 
and only on a proper compliance with 
the requirements of section 25-F, the 
petitioner can be retrenched by an 
employer. As the employer has not paid 
retrenchment compensation to the peti- 
tioner on or before 18th November, 1972, 
the condition precedent for the termina- 
tion of the services of the petitioner has 
not been complied with and, therefore, 
the impugned order is void in law. 


Section 2 (00) of the Industrial Disputes 
Act states:— 


‘retrenchment means the termination 
by the employer of the service of a 
workman for any reason whatsoever, 
otherwise than as a punishment inflicted 
by way of disciplinary action...... i 


We are concerned with the material por- 
tion of this definition which contains the 
significant phrase‘ for any reason whatso- 
ever”. The fact that the impugned order 
does contain a self-operating clause 
terminating the services of the petitioner, 

fter providing for temporary employ- 
ment for a fixed period, does not obliterate 
the fact that the petitioner’s services are 
terminated on acertainday. Instead of 
passing a separate order terminating the 
services Of the petitioner, after the fixed 
term of 8 days of temporary employment, 
the very order of appointment contains 
the termination clause. Therefore, in my 

iew, it is nonetheless a termination 
order per se, although it may contain 

ther things in the form of a composite 

rder. ‘That the petitioner is a workman 
is not disputed and that the State Bank 1s 
an ifidustry is also not disputed. The 
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question whether the impugned order 
contained the order of termination is 
answered by me. 


1a. Mr. M. R. Narayanaswami, the 
learned Counsel for the respondent, con- 
tended that the State Bank is not a State 
amenable to a writ of this Court. But 
I am bound by the Bench decision of this 
Court in Ramah v. State Bank of India}, 
holding that the State Bank of India is a 
public authority within the scope of 
Article 226. 

1g. The learned Counsel for the respon- 
dent has also contended that the relation- 
ship between the petitioner and the 
respondent is purely one of contractual 
relationship and, therefore, the impugned 
order which is a self-operating order 
has worked itself out and the relief asked 
for by the petitioner cannot be granted 
by the respondent. He has further con- 
tended that even assuming that the rela- 
tionship is not One of master and servant 
based on contractual relationship the 
terrhination of the services of the petitioner 
is certainly not a result of surplus labour 
and that since the Industrial Disputes Act 
is a self-contained Code, it is certainly 
Open to the petitioner to go before the 
Industrial Tribunal or Labour Court and 
raise an industrial dispute. His ent 
is that the State Bank has the right to 
employ temporary employees and that the 
relationship is as between master and 
servant. In support of his argument, he 
relied on the following decisions. 


14. In Sattsh Chandra v. The Union of 
India*, the petitioner was employed by 
the Government of India on a five year 
contract in the Directorate-General of 
Resettlement and Employment of the 
Ministry of Labour, This was after selec- 
tion by the Federal Public Service Com- 
mission. ‘The contract of service was due 
to expire in 1950. By a letter dated goth 
June, 1950 the Government of India made 
a new Offer to continue him on the expiry 
of his cOntiract on the terms specified in 
that letter. One of the terms was that 
he would be continued in the post tempo- 
rarily for the period of Resettlement and 
Employment Organisation. He accep- 
ted the offer and continued in service. 
These facts undoubtedly prove that the 


I, (1968) 2 L.L.J. 424, 
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petitioner in that case was a temporary 
servant employed by the Government of 
India. He is certainly not a workman 
within the meaning of the Industrial Dis- 
putes Act who should be deemed to be in 
continuous service by reason of the number 
of days of service in compliance with the 
requirements of section 25-B of that Act. 
The Supreme Court held on the basis 
of the facts in that case that there can be 
no grievance against an order of tempo- 
rary employment on special terms as 
opposed to permanent employment. The 
entire case was judged in respect of the 
alleged violation of Articles 14, 16 and 311 
of the Constitution. I am afraid this 
judgment has no relevance to the facts 
of the instant case. 


15. Again, in Ramiah v. State Bank of 
Indiat, the service agreement provi- 
ded for termination of the services of 
the employee by giving two months 
notice. The employee was called upon 
to explain certain charges of misconduct. 
There was an allegation of misconduct 
against him. The order terminating the 
services Of the employee stated that even 
though he could have been dismissed 
from service for miscOnduct alleged against 
him, he was discharged from service in 
pursuance of the terms of the agreement 
of service On payment of two months 
wages and allowances in lieu of notice. 
It was rightly held by Veeraswami, J., 
as he then was, that such action of the 
public authority in the circumstances 
could not be assailed in a writ Letition 
on. the ground that it Was really a case of 
dismissal. It was ultimately found that 
the termination of the services of the 
employee was made in substantial com- 
pliance with the relevant clause of the 
service agreement. He was not found to 
be a workman within the meaning of 
section 2 (s) of the Act. The principal 
P raised in that case was whether 

e order of dismissal was clothed in the 
garb of termination. Ultimately it was 
held that the order made by the Bank au- 
thorities was in pursuance of a service 
condition. I am afraid the reasoning in 
this judgment is not helpful in the instant 
case. 


TS 
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16, Lhave therefore no hesitation in rejec- 
ting the argument based on contractual 
liability. 


17. I am unable to appreciate how the 
prayer is an untenable one. If the impu- 
gned Order embodied in Exhibit ‘4’ is a 
void one and if the petitioner in the eye 
of law is deemed to be in continuous 
employment in view of sections 25-B and 
25-F, I am unable to see any reason why 
the prayer should be held as not valid. 
The learned Counsel] for the petitioner 
relied on the rationale found in Rex v. 
Northumberland Compensation Appeal Tribunal 
Ex parte Shawl, wherein it has been held 
that an order for certiorari can be granted 
by the Divisional Court to bring into the 
King’s Bench Division to be quashed a 
decision of an inferior Court, such as a 
statutory tribunal, on the ground of error 
on the face of the record. 


18. Mr. M.R. Narayanaswami conten- 
ded that there has been no reduction in the 
quantum of work in the Branch at Kuzhu- 
thurai and, therefore, the order of termi- 
nation would not be tantamount to 
retrenchment and that unless there is 
surplus labour, the petitioner cannot be 
said to be retrenched. The learned Counsel 
relied on the following observation in the 
decision in Hariprasad v. A.D. Divelkar?: 


“On our interpretation, in no case is 
there any retrenchment, unless there is 
discharge of surplus labour or staff in a 
continuing or running industry.” 


rg. The learned Counsel for the respon- 
dent then relied on the decision of Muru- 
gesa Naicker Go. v. Labour Gourt’. Veera- 
swami, J., as he then was, held in [that 
case that the expression “‘retrenchment”’ 
must be understood in its ordinary sense 
and every termination would not be 
retrenchment and that the termination 
in order to be retrenchment should be 
of surplus labour or staff and it should be 
in an industry which in continuing and 
not closed, or transferred. In my view, 
this decision only follows the ratio found 
in the above Supreme Court decision. 


zo. The respondent admits in the coun- 
ter that the petitioner was employed tem-; 


1. (1952) 1 KB. 338. 
2, 1957, S.C.J. 83: 1957 S.Q.R. 121: ALR. 


1957 §.C. 121. 
3. (1963) 1L.L.J. 495, 
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porarily either to meet the additional work 
or to do the work of a permanent incum- 
bent who was on leave, on or deputation 
ro some other branch. In the face of 
this averment, I find no difficulty in hold- 
ing that the termination of the petitioner 
amounts to discharge of surplus labour 
or staff in a continuing or a running indus- 
try. When the permanent cashier, either 
on transfer or on deputation, returned 
to the Kuzhuthuri Branch, the petitioner 
was found to be surplus and therefore he 
was discharged. That would amount to 
tetrenchment within the meaning of 
section 25-F read with section 2 (00) of 
he Industrial Disputes Act. 


21. The last argument of the respondent 
is that 1t was open to the petitioner to go 
before the Industrial Tribunal, or Labour 
Court and raise an industrial dispute and 
in law he is not justified in seeking a writ 
of certiorari from this Court. In my view, 
the decision in State of Bombay v. Hospital 
Mazdoor Sabhat, would be an answer. In 
the said case, the termination ofthe two 
respondents was not merely held to be 
inoperative and void, but the Supreme 
Court further confirmed the propriety of 
the writ of mandamus issued by a Division 
Bench of the Bombay High Court. 

en once I hold, as I have done, that 
the impugned order in Exhibit “A” con- 
tains the termination order also and that 
the said termination order amounts to 
retrenchment within the meaning of 
section 2 (00) read with section 25-F 
of the Industrial Disputes Act, I have no 
hesitation in holding that the impugned 
order is void in law and that the petitioner 
isjustified in maintaining his prayer as he 
id in this case. 











22. The learned Counsel for the peti- 
tioner went to the extent of contending 
on the strength of the ratio found in the 
decision of Palaniswamy, J.,1n Pilot Pen 
Co. v. Presiding Officer, Additional Labour 
Court, Madras*, that even a casual worker 
who complies with the requirement of 
section 25-B of the Act is deemed to be 
retrenched when his services are termi- 

nated. He also relied on the decision in 
L. Krishnan v. Southern Railway? ‘The 
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petitioners in that case were employed as 
khalasis. They acquired the status of 
temporary workmen. Their services were 
terminated between 16th January, 1970 
to 23rd January, 1970. ‘The termination 
was challenged on the ground that section 
25-F was not complied with. Neither 
notice of one month nor wages for the 
period were tendered or paid at the time 
of retrenchment. A Division Bench of 
the Kerala High Court has held that the 
definition of the term retrenchment indi- 
cates that cases of termination by employer 
for any reason whatsoever otherwise than 
in the four cases referred to in the defini- 
tion would amount to retrenchment. As 
a matter of fact, it was held that the peti- 
tioners in that case were terminated beca- 
use they were found to be surplus. 


23. For the foregoing, reasons I allow the 
writ petition with costs. The order of appo- 
intment for temporary clerks/cashiers 
RM. No. 12, dated 1oth November, 1972 
in (Exhibit ‘A’) is found to be void and 
inoperative in law and it is therefore 
quashed. But I cannot issue a direction 
to the respondent to repost the petitioner 
as cashier. Counsel’s fee Rs. 250. 


P.S.P. Petition allawed. 





IN THE HIGH COURT OF JUDIGA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT: —K.N. Mudaliyar, F. 
P. G. Arunachalam 


Petttioner* 
U. 


The Commissioner, Corporation of 
Madras Respondent. 


Madras City Municipal (Amendment) Act 
(1961), section 86—Absence of by-laws— 
Commisstoner’s power. to punish employees of 
the Corporation—-Transttional provision No. 

of the Schedule LI with reference to section a 
Scope Applicability} eaning of the phrase 
“other matters’ —Madras City Municipal 
Act (IV of 1919), secttons 85 to 97 and section 


349. 
The failure of the Corporation of Madras 
to frame by-laws would not enable the 


*W.P. No, 230 of 1971. 
28h Augast, 1973, 
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petitioner to choose to rely on tke Transi- 
tional Provision No. 5of Schedule IT to 
the amending Act of 1961 read with 
section 102 Of the same. [ Para. 5.] 


The Transitional provision No. 5 which 
talks about “‘tenure, remuneration, rights, 
privileges as tO pension and gratuity 
and other matters” provides for safe- 
guarding the rights and privileges of the 
employees who have entered the Corpora- 
tion establishment prior to the coming 
into force of the amending Act. The pro- 


vision does not clothe the Commissioner. 


with the necessary power of dealing with 
the discipline and conduct of class MI 
and class IV emnloyees in the absence 
of by-laws framed by the Council under 
section 349 (of the principal Act) within 
the meaning of section 86 of the amend- 
ing Act of 1961. [Para. 5.] 


The phrase “other matters” occurring 
in the Transitional Provision No. 5 has got 
to be construed in the context of the 
preceding language in the said provision. 

[Para.'5.] 


If there are no by-laws for the time being 
in force, particularly at the time of the 
infliction of punishment on the petitioner, 
the Commissioner cannot be permitted 
to fall back on the general power of con- 
trol. The common law cannot be invoked 
in the face of the statutory provisions for 
such punishment. [Paras. 6, 7.] 


Held on the date of the impugned order 
viz., 10th November, 1969 the respon- 
dent had no power vested in him to punish 
the petitioner. p [Paras. 7, 9.] 


Case referred to :— 


C. Kuppuswamy v. Corporation of Madras, 
W.P. No. 2451 of 1972. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the 
circumstances stated in the affidavit filed 
therewith the High Court will be pleased 
tO issue a writ Of certiorari calling for 
the records of the Respondent in E.D.C. 
No. C1/1878/68, dated ratk November, 
1969 and quash. the said order and made 
therein. 


A. Radhakrishnan, for Petitioner. 
R. Thallawillalan, for Respondent. 
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The Court made the following 

OrpbER:—P.G. Arunachalam, is the Peti- 
tioner. He is the Headmaster of the 
Corporation High School, Tiruvottiyur, 
Madras. He entered service in August 
1950 as B.T. Assistant in the Corporation 
High School, Nungambakkam. He 
was promoted as Headmaster in June, 
1964. Ever since his appointment as a 
teacher, he maintains that, he has been 
discharging his duties tothe utmost satis- 
faction of his superiors without any 
blemish. He makes certain allegations 
against a Councillor of the Corporation 
in respect of admission of pupils into 
the High School. According to the 
petitioner, on the 19th June, 1968 at 
about 12 noon, when the petitioner 
was in his office in the first floor 
of the school, his peon came and told him 
that some Councillors had come and 
they wanted to see him. He sent word 
through the peon that he would be 
seeing them and immediately he asked the 
three teachers and the attender who were 
then in his room assisting him, to leave the 
room in order to enable him to attend to 
the Councillors. Several parents and 
other pupils who had come in cOnnection 
with the admission of the students were 
also requested to wait Outside. The peti- 
tioner locked the cash box and came just 
outside the room to lock the door. At 
that time, the petitioner’s peon returned 
back and informed him that the Council- 
lors had gone away in spite of their having 
information about the petitioner moving 
to meet them. On 25th June, 1968, the 
petitioner received an Order from the 
respondent relieving him forthwith of his 
duties as Headmaster of the School. He 
handed over charge to the First Assistant 
on the same day. On 27th June, 1968 
he was suspended with. effect from 25th 
June, 1968 pending framing of charges, 
He moved this Court for suspending the 
operation of the orders of the respondent 
pending disposal of the Writ Petition 
No. 2413 of 1968. The writ petition 
was dismissed as infructuous, but the 
learried Judge observed that it is a shock- 
ing case of abuse of authority, and even 
went to the extent of awarding costs 
against the respondent while dismissing 
the writ petition. Evidently, the enduiry 
was conducted’ and completed before the 
date of the final disposal of the Writ 
Petition No. 2413 of 1968 on 21st January, 
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1970. The punishment of withholding 
of increment for six months was inflicted 
on the petitioner by an order dated roth 
November, 1969. The finding of the 
respondent is extracted here below: 


“Thiru P.G. Arunachalam, H.M., G.H. 
S. G. Koil Street, was certainly aware 
of the presence of the Hon’ble Members 
of the Central Committee, the Assistant 
Commissioner (S) and the Engineer in 
the schoolon 19th June, 1968. Though 
he was informed by the peon and the 
P.E.T. that the Hon’ble Members were 
waiting for the H.M. he failed to come 
down. Further, even by the time 
they had themsclves inspected the 
piece of land situated behind the 
school building on the eastern side and 
returned, he did not come down to 
meet them. This clearly shows his 
discourteousness towards the Hon’ble 
Members of the Central Committee, 
and the Assistant |§ Commissioner 
(South). His explanation cannot, 
therefore, be accepted and the charge 
framed against him in this behalf 
is held proved. The increment of 
Thiru P.G. Arunachalam, H.M., C.H. 
S.G. Koil Street, is, therefore, ordered 
to be stopped for six months without 
cumulative effect.’’ 


Hence this writ petition impeaching the 
validity of the impugned order. 


2. The learned Counsel for the petitioner 
frankly stated before this Court that the 
grounds on which the impugned order is 
attacked are based on the mistaken 
notion that the old sections 85 to 97 of the 
Madras City Municipal'Act (IV of 1919), 
are still in force aud that the petitioner 
was unaware of the provisions of the 
Amending Act LVI of 1961. But the 
learned Counsel subsequently placed 
strong reliance on a judgment of this 
Court in C. Kuppuswamy v. Corporation of 
Madras, and argued that on the date of 
the impugned order passed against the 
petitioner, there was no power vested in 
the Commissioner to punish the p>ti- 
tioner. 


3. I was unable to get thee xact date 
on which the amending Act LVI of 1961 
came into force. But that would not 
1, W.P. No. 2451 of 1972 judgment dated 
29th March, 1973. : jega 
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assume any importance for the simple 
reason that the petitioner herein joined 
the service of the Corporation as early as 
1950, long prior to the Amending Act, 
LVI of 1961, coming into force. In 
C. Ruppuswami v. Corporation of Madras}, it 
was conceded by the learned Counsel 
for the Corporation that the petitioner 
therein entered the service of the Corpo- 
ration only after the Amending Act, 
LVI of 1961, came into force, and there- 
fore, the learned Counsel did not rely on 
section 102 read with Schedule II of the 
Amending Act LVI of 1961, for main- 
taining that the source and content of 
the power of the Commissioner to punish 
the employees of the Corporation is 
embodied in the Transitional provision 
No. 5 of Schedule II with reference to 
section 102 of the Amending Act LVI of 
1961. 


One limb of the argument of 
Mr. Thillaivillalan, is that, notwithstand- 
ing the absznce of “by-laws made by the 
Council under section 349 of the principal 
Act, within the meaning of section 86 
of the Amending Act, 1961,” there is the 
power vested in the Commissioner by 
the Transitional Provision No. 5 of 
Schedule II read with section 102 of the 
Amending Act of 1961. I shall first dis- 
pose of this limb or argument before 
I notice the validity of the second limb, 
which I shall presently deal with. Inthe 
Madras City Municipal Act, viz., the 
principal Act IV of 1919, one finds 
the sections 85 to 97 dealing with 
various aspects of the Establishments. 
It is of particular significance to notice 
the two sections i.¢., sections 93 and g6. 
They are extracted here below: 


“Section 93: 


Subject to the provisions of this Act and 
to the by-laws and regulations for the 
time being in force, the Commissioner 
shall prescribe the duties of the Corpo- 
ration establishment and exercise 
supervision and control over their 
acts and proceedings and dispose of all 
questions relatirg to their conduct, 
service, pay, allowances, leave, pension 
and provident fund privileges’’. 





1, W.P, No, 2451 of 1972, 
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Section 96: 


(1) Subject to the provisions of 
section 94 if any officer or servant in 
the service of the corporation Other 
than an officer appointed under section 
85, section 86 or sub-section (3) of 
section 87 is guilty of any breach of any 
departmental rules, discipline or of 
carelessness, neglect of duty or other 
misconduct, or is unfit, the authority 
competent to appoint such officer or 
servant may impose the following 
penalties on him, namely:— 


(i) Censure; 


(it) withholding of increments or pro- 
motion, including stoppage at any 
efficiency bar; 


(iit) reduction to a lower post or time- 
scale, or to a lower stage in a time- 
scale; 


(io) fine; 


(v) recovery from pay of the whole or 
part of any pecuniary loss caused to 
the corporation ; 


(vi) suspension; 


(vii) removal from the service of the 
corporation, which does not disqualify 
from future employment; 


(viii) dismissal from the service of 
the corporation which ordinarily 
disqualifies from future employment. 


2) Any order passed under sub-section 
E shall be final: 


Provided that any officer or servant in 
receipt of a monthly salary of not less 
than fifty rupees may appeal to the 
standing committee against any order 
of the Commissioner reducing, removing 
or dismissing him or suspending him for 
ə period of more than one month: 


Provided further that any officer or 
servant in respect of a monthly salary 
exceeding one hundred rupees may 
appeal to the Provincial Government 
against an order of dismissal, within 
a period of one month from the date of 
the order passed by the standing com- 
mittee, on appeal from sueh order of 
dismissal: 


Provided further that no Government 
servant employed by the corporation 
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shall be dismissed from such employ- 
mentwithout the consent of the Govern- 
ment concerned Or until three months’ 
notice in writing to that effect shall 
have been given to the chief controlling 
authority of the branch of the Govern- 
ment service to which such servant 
belongs ; 


(3) Pending a resolution of the Council 
the Commissioner may suspend any 
officer appointed by that authority: 


Provided always that he shall forthwith 
report to the council the reasons for 
his action.” 


5. For evaluating the substance of the 
argument, a scrutiny of section 96 would 
reveal that the authority competent to 
appOint certain employees or servants 
may impose eight varieties of punishment. 
The said section also provides for an 
appeal to the standing committee by an 
employee who is in receipt of a monthly 
salary of not less than fifty rupees. There 
is an appeal to the provincial Govern- 
ment against an Order of dismissal. A 
significant feature of section 96 is the 
provision for the substantive punishment 
of suspension. There appears to be no 
limitation placed on the punishment of 
suspension. These sections, ranging from 
section 85 to section 97 of the principal 
Act, have been impliedly repealed and 
sections 85 to 93 have been substituted by 
the Amending Act LVI of 1961. It is 
stated by the learned Counsel for the 
Corporation that the new sections 
were substituted because consequential 
arrangements had to be made resulting 
from the merger of large adjoining areas 
into the city of Madras which became 
enlarged territorially. The only section 
germane to the present discussion is 
section 86 of the amending Act of 1961, 
which is extracted here below: 


“Section 86: Conditions of service of 
corporation establishments:— 


(1) Save as otherwise provided in this 
Act, the classification, methods of 
recruitment, conditions of service, pay 
and allowances and discipline and 
conduct of the corporation estaplish- 
ment shall be regulated— 


(i) in the case of Class I-A, Class 
I-B and (lass II officers, by Rules 
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made by the State Government in this 
behalf; 


(ii) in the case of the employees 
included in Class III and Class IV, 
by by-laws made by the council under 
section 349: 


Provided that any Class I-A, Class I-B 
or Class II officer may be removed from 
office by the State Government: 


Provided further that— 


(i) the amount of any salary, leave and 
leave allowances, gratuity Or pension 
granted under the said by-laws shall 
in any case, without the special sanction 
of the State Government, exceed what 
would be admissible in the case of 
Government servants of similar stand- 
ing and status; and 


(ii) the conditions under which such 
ry and allowances are granted or 
any leave, superannuation or retire- 
ment is sanctioned shall not without 
similar sanction be more favourable 
than those for the time being pres- 
cribed for such Government servants. 


(2) No officer or other employee of the 
corporation shall be dismissed or 
removed by an authority subordinate 
to that by which he was aj pointed. 


(3) No such officer or employee as 
aforesaid shall be dismissed or removed 
or reduced in rank until he has been 
given a reasonable opportunity of 
showing cause against the action pro- 
posed to be taken in regard to him: 


Provided that this sub-section shall not 
apply— 


(a) where a person is dismissed or 
removed or reduced in rank on the 
ground of conduct which has led to 
his conviction On a criminal charge; 


(b) where an authority empowered to 
dismiss Or remove a person or to reduce 
him in rank is satisfied that for reasons 
“to be recorded by that authority in 
Writing, it is not reasonably practicable 
to give to that person an opportunity 
of showing cause ; OF 


(c) where an authority empowered to 
dismiss Or remove a person Or to reduce 


him in rank is satisfied that in the 
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interests of the security of the State it 
is not expedient to give to that person 
such an opportunity. 


(4) If any question arises whether it is 
reasOnably practicable to give to any 
person an opportunity of showing 
cause under sub-section (3) or whether 
in the interests of the security of the 
State it is not expedient to give to 
any person such an opportunity under 
that sub-section, the decision thereon 
of the authority empowered to dismiss 
Or remove such person or to reduce 
him in rank, as the case may be, shall 
be final. 


(5) Every officer of the Corporation 
establishment shall be a wholetime 
Officer of the corporation and no such 
officer shall undertake any work un- 
connected with his office without the 
permission of the commissioner: 


Provided that the order of the com- 
missioner granting such permission shall 
be placed before the next meeting of 
the Couucil.” 


Section 86 (1) too provides for “‘by-laws 
made by the Council under section 349 
(of the principal Act) to deal with the 
discipline and conduct of the Corporation 
Establishment comprising Class III and 
Class IV employees’. Section 86 (3) 
provides for the punishment of dismissal, 
removal or reduction in rank. It is 
abundantly clear that when the Legis- 
lature substituted section 86, it had the 
knowledge that section 96 provided for 
eight modes of punishment and that 
it was satisfied with the provision 
for three modes of punishment. Re- 
garding the residual modes of punish- 
ment, the Legislature thought it fit to 
provide for the same by means of “‘by- 
laws made by the Council under section 
349 (of the principal Act) governing the 
discipline and conduct of the Corpora- 
tion Establishments comprising Class III 
and Class IV employees”. It is conceded 
by the learned Counsel for the respondent 
(as was conceded by the predecessor of 
the present incumbent in Writ Petition 
No. 2451 of 1972) that the Corporation 
failed to frame any by-laws till now and 
only after the judgment in Writ Petition 
No. 2451 of 1972, the by-laws are now 


T] 


under preparation. Therefore, the learn- 
-ed Counsel for the respondent desperately 
-chose to rely on the Transitional Provi- 
sion No. 5 of Schedule II to the amending 
Act of 1961 read with section 102 of the 
same. A reading of Transitional Pro- 
vision No. 5 would make it clear that the 
Said provision would apply to every per- 
son included in the Gorporation establish- 
ment immediately before the date of the 
commencement of the amending Act, 
LVI of 1961. But the scope of the said 
provision is constricted by section 102 (1) 
which limits it to the first constitution, of 
certain committees. Even assuming that 
the phrase, ‘‘and otherwise’ would pertain 
to certain other matters not covered by 
section 102, sub-section (1) of the amend- 
ing Act, LVI of 1961, I am unable to read 
into Transitional Provision No. 5 some- 
thing pertaining to discipline and con- 
duct of the Corporation employees. This 
provision, Transitional Provision No. 5, 
talks about “‘tenure, remuneration, rights, 
privileges as to pension and gratuity and 
‘other matters”, The phrase, ‘‘and other 
imatters” has got to be construed in the 
context of the preceding language in the 
‘said provision. This provision obviously 
provides for safeguarding the rights and 
privileges of the employees who have 
entered the Corporation establishment 
prior to the amending Act coming into 
force. At one stage, the learned Counsel 
for the respondent argued that the scope 
and amplitude of this Provision No. 5 of 
the Transitional Provisions in Schedule 
II to the amending Act, LVI of 1961 is 
not de-limited by the scope of section 102 
fthe amending Act; even assuming that 









o every word and phrase comprised in 
ithe said Provision No. 5, I am unable to 
hold that the said provision is so wide 


Act, LVI of 1961.”’ 
lin this argument. 


6. The second limb of the argument of 
the learned Counsel for the respondent 
47 
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is that although that Transitional Pro» 
vision No. 5 of Schedule II read with 
section tozgofthe amending ActLVI of 
1961 does not vest such power in the 
Commissioner to deal with the discipline 
and conduct to inflict punishment on the 
petitioner, he falls back on the language 
of section 91 of the principal Act (IV of 
1919) as amended by the amending Act 
LVI of 1961. To him, section 91 of 
the principal Act appears to be the reser- 
voir of power to punish the delinquent 
official. I extract here below section 9I 
of the principal Act which is now in 
force: 


“<Section gi (1) The Commissioner shall, 
from time to time lay before the standing 
committee a schedule setting forth the 
designations and grades of the officers 
and servants who should in his opinion 
constitutte the Corporation establish- 
ment, and embodying his proposals 
with regard to the salaries, fees and 
allowances payable to them. 


(2) The standing committee may either 
approve or amend such schedule as it’ 
thinks fit and shall lay it‘‘before the’ 
council with its remarks, if any. 


(3) The council shall sanction such 
schedule with or without modifications 
as it thinks fit and may from time to 
time amend it at the instance of 
the Commissioner and standing com- 
mittee: 


Provided that no new office shall be 
created without the sanction of the 
Provincial Government if the maximum 
monthly salary exceeds two hundred ° 
and fifty rupees”. 


I also extract section 93 of the principal 


Act before the amending Act, LVI of 


1961 came into force; 


“Section 93—Subject to the provisions of 
this Act and to the by-laws and regula- : 
tions for the time being in force, the 
Commissioner shall prescribe the duties 
of the Corporation establishment and 
exercise supervision and comrol over ' 
their acts and proceedings and dispose 
of all questions relating to their 
conduct service, pay, allowances, leave, 
pension and provident fund privileges’’. 
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A comparison of section 93 of the prin- 
cipal Act with section g1 of the amending 
Act, LV! of 1961, would show that these 
two sections are substantially in pari 
materia; the language is identical and 
the similarity in the phraseology of the 
two sections is striking. The Com- 
missioner “‘shall exercise supervision and 
control over the Corporation establish- 
ment subject to the provisions of this 
Act and to the rules, by-laws and regu- 
lations for the time being in force”. 
Even section 93 of the principal Act was 
there in force until it was substituted 
by section g1 of the amending Act, LVI 
of 1961. Nevertheless there was the 
detailed provision embodied in section 96 
providing for eight modes of punishment. 
The Legislature did not rely on the so- 
called general power in section 93 of the 
principal Act; on the contrary, there was 
the important section 96 (of the principal 
Act) placed in conjunction with section 93 
(of the principal Act). But, when the 
Legislature made the necessary amend- 
ments to this bunch of sections aiz., 
sections 85 to 97, they provided only for 
three modes of punishment, as already 
mentioned by me, in section 86 sub-section 
(3) of the amending Act, LVI of 1961. 
It further provided, in section 86 (1) (ti), 
for “by-laws made by the council under 
section 349°. Therefore, the so-called 
general power vested in the Commissioner 
by section 91 of the amending Act, LVI 
of 1961 is subject to ‘“‘by-laws for the 
time being in force’’. If there are no 
by-laws for the time being in force, parti- 
cularly at the time of the infliction of the 
punishment on the petitioner, the Gom- 

issioner cannot be permitted to fall 
back on the so-called general power of 
control. In law, such a thing is imper- 
missible, particularly, in the light of 
sections 86 and g1 of the amending Act, 
LVI of 1961. 


4. The respondent pleaded that even 
in the absence of the by-laws, the Gom- 
missioner can rely on the common law. 
Frankly in the face of statutory provisions 
‘for such punishments, I am unable to 
Hollow such an argument. A reading of 
section 102 sub-section (3) makes an 
ample provision for resolving any diffi- 
culty arising.in first giving effect to the 
provisions of the amending Act, LVI of 
1961, or any difficulty experienced in 
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giving cffect to the provisions of the 
principal Act itself. It is certainly open 
to the respondent to invoke the State 
Government’s power to make such rules 
under section 102, sub-section (3) of the 
amending Act, LVI of 1961 to meet the 
present difficulties, or to make the 
necessary by-laws within the meaning of 
section 86 (1) (ii) of the amending Act of 
1961 with immediate effect. I hold tha 

on the date of the impugned order, viz. 
roth November, 1969, the respondent has 
had no power vested in him to punish 
the petitioner. 


8. The respondent relied on a conces- 
sion built on the fallacy committed by the 
petitioner in thinking that the old bunch 
of sections 85 to 97 were still in force. 
Certainly, the petitioner is not a super- 
legislature to give life to the implied 
repeal of sections 85 to 97 which have 
been substituted by sections 85 to 93 by 
the amending Act, LVI of 1961 and the 
other four sections viz., sections 94 to 97 
which have been added by the amending 
Act XV of 1965. It is brought to my 
notice that sections ‘94, and 95 were later 
repealed by the amending Act X of 1968. 
This, I am stating for the purpose of com- 
pleting the history of legislation in this 
regard. 


9. The impugned order of the Respon- 
dent dated toth November, 1969 is} 
quashed by the issuance of a writ ofj 
certiorari. The writ petition is allowed) 
as prayed for with costs. Advocate’s fee 
Rs. 250. 






Petition allowed. 


et a] 


I] MURUGAN 0. JAYARAMA PILLAI (Ramaswami, J.). 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Appellate Jurisdiction) 

Present:—P. §, Kailasam and N. S. 

Ramaswami, 77. 

Murugan 

D. 

Jayarama Pillai and others 
.. Respondents, 

Transfer of Property Act (IV of 1882); 

section 58 (e)—Mortgage by conditional sale 

or outright sale—Relevant factors—“Qa@ 

Ar wib?’—<artigr &puth’—Meaning 

— Reference to time limit and not to condition 

of re-purchase—Words and Phrases. 


Appellant * 


The term “QEG Grab” means a sale 
which is to take effect after a particular 
time limit. Ifit is an outright sale, the 
document would be termed as “aó s 
Agui” The term “r Ù sr Gp ub”? is 
more or less equivalent to “Qa@ Ar witb?” 
and cannot possibly refer to the condi- 
tion to re-purchase. {Para. 4.] 


Held on facts, The document is styled as 
“QA Aprub”. The most important 
circumstance is that the consideration is 
an odd sum. If itis an outright sale, the 
parties need not have agreed upon such 
an odd figure as consideration for the 
same. The entire sum paid by the defen- 
dant under the document went towards 
the discharge of loans due by the plaintiff. 
There is also some evidence to show that 
the property was worth much more than 
the sum mentioned in the document as 
onthe dateofthe document. Yet another 
circumstance is that when the plaintiffs 
gave notice calling upon the defendant to 
accept the sum mentioned in the docu- 
ment and hand over possession of the pro- 
perty to them, the defendant after recei- 
ving the natice did not protest and also 
did not send any reply. The document 
is only a mortgage by conditional sale. 
[Paras. 5, 6 and 7.] 


Cases referred to :— 

Chunchun Fha v. Sheik Ebadat Ali, (1955 
1 S.G.R. 174: 1954 S.C.J. 469 : (19 

1 M.L.J. 708 : ADR. 1954 5.C. 345; 


- 


*L.P.A. No. 30 of 1969. 





6th September, 1973. 
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Bhaskar v. Shrinarayan, (1960) 2 S.C.R. 
117: 1960 S.C.J. 327: ieee I M.L.J. 
S.C.) 87 : (1960) 1 An.W.R. (S.C) 

7:A.LR. 1960 8.C.301; Bhoju Mandal v. 
Dhebnath Bhagat, (1963) 2 S.C.J. 676; 
ALR. 19635.C. 1906; P. L. Bapuswami v. 
N. Pattay Gounder, (1966) 2 S.C.R. 918: 
(1967) 1 S.C.J 842; ALR. 1966 S.C. 
902; Kulatku Iyer v. Manickavasagam Pillai, 
(7996) 1 M.L.J. 385: (1956) L.W. 548; 

. A, Khan v. Nawaz Khan, (1956) 1 M.L.J. 
388 : (1956) L.W. 546. 


Appeal under clause 15 of the Letters 
Patent against the judgment of the 
Honourable Mr. Justice Venkatadri dated 
24th October, 1968 and made in S.A. 
No. 1730 of 1964 preferred to the Hi 
Court, against the decree of the Court of 
che Subordinate Judge, Cuddalore dated 
14th February, 1964 and passed in A.S. 
No. 8 of 1963. 


(O.S. No. 430 of 1961 D.M .C. Chidam- 
à} 3 9 G. Chidam 


M. A. Srinivasan and M. A. Srinivas 
for Appellant. ee 


R. Gopalaswamy Ayyansar, for Respondent. 
ie Judgment of the Court was delivered 
Y 


N. S. Ramaswami, J.—The only questio 
in this appeal under the re Pateat 
is whether the document, Exhibit A-1, 
is a mortgage by conditional sale or 
whether it is an outright sale, with a 
right tOo re-purchase. The suit was for 
redemption by the executants of the docu- 
ment Exhibit A-1, on the footing that that 
Was a mortgage by cOnditional sale. 'The 
defendant contended that it is an out- 
right sale with a right to re-purchase and 
that the ; lamtiffs having not exercised 
their right to re-purchase, they have no 
further remedy. The first two Courts 
held that the document was an outright 
sale and therefore the ç laintiffs were not 
entitled to redemption. However, on a 
second appeal filed by the plaintiffs, 
Venkatadri, J., reversed the finding of the 
Courts below and allowed the appeal, 
holding that Exhibit A-1 is a mortgage 
by conditional sale. Now, the defen- 
dant in the suit has filed this Letters Patent 
Appeal. j 


a. The terms of Exhibit A-1 are that the 
property in question was sold for a sum 
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of Rs, 3,826-50, consisting of five items 
of consideration, and the property would 
be reconveyed if the vendors (the plain- 
tiffs in the suit) repaid the said sum of 
Rs. 3,826-50 after five years and within 
seven years from the date of the 
document. The document is styled 
as “@Ga@ Aprub”. Admittedly, the 
document comes under the purview 
of section 58 (c) of the Transfer of Property 
Act, as amended by Act XX of 1929. 
That provision says that where the mort- 
gagor ostensibly sells the mortgaged pro- 
perty, on conditionofsuch payment of the 
mortgage amount being made, the buyer 
shall transfer the property to the seller, 
the transaction is called a mortgage by 
conditional sale. In the present case, the 
condition to re-purchase is in the very 
document of the ostensible sale. There- 
fore it is not contended by the learned 
Counsel] for the defendant-appellant that 
this document does not come under the 
purview of section 58 (c) of the Transfer 
of Property, Act. That being so, the 
burden is heavy on the defendant to 
establish that the document is really an 
outright sale. In Chunchun Fha v. Sheik 
Ebadat Alit, it is pointed out that the 

islature has made a clear cut classifi- 
cation and excluded transactions 
embodied in more than one document 
from the category of mortgages and that 
therefore it is reasonable to suppose that 
the persons, who, after the amendment 
of section 58 (c) of the Transfer of Pro- 
perty Act, choose not to use two docu- 
ments, do not intend the transaction to be 
a sale, unless they displace that presum- 
ption by clear and express words, and if 
the conditions of section 58 (c) are ful- 
filled, then the deed should be considered 
as a mortgage. However, the learned 
Counsel for the appellant referred to three 
Other decisions of the Supreme Court and 
contended that these decisions support 
his contention that this document is 
really an outright sale and not a mortgage 
by conditional sale. 


3- In Bhaskar v. Shrinarayan*, the finding 
is that the document in question in that 
case was really a mortgage by conditional 





1. S.G.J. 469 : (1954) 1 M.L J. 708 : 
1955) 1 SOR 174: ALR. 1954 S. 

2. 1960 S.C J. 327: (1960) 2 SOR 17 
1960) 1 An.W.R. (S.C. 1960) 1 MLJ. 
(S.C) 87 ; ALR. 1960 a 
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sale. The learned Counsel points out 
that the circumstances that were present 
in that case are not present in the present 
case, and therefore, the document in the 
present case should not be held to be a 
mortgage by conditional sale. It is 
needless to point out that there cannot be 
two cases exactly similar on facts. The 
mere fact that the circumstances that 
were present in the above case are not so 
presentin the present case is nota ground 
to hold that the document Exhibit A-1 is 
not a mortgage by conditional sale. We 
would presently advert to several other’ 
circumstances which do indicate that the 
parties intended that the document is 
Only a mortgage by conditional sale and 
not an Outright sale. In Bhaju Mandal v. 
Dhebnath Bhagat!, on the facts of that case, 
it was held that the transaction was a 
sale and not a mortgage by conditional 
sale. That decision would not help the 
appellant in the present case. P. L. 
Bapuswam v. N. Pattay Gounder®, which 
is also referred by the learned Counsel 
is against his contention. - That is a case 
where the document, which was an 
ostensible sale, was held to be a mortgage 
by conditional sale and not an outright 
sale. The Supreme Court pointed out 
four circumstances tO come to the con- 
clusion that that document was a mort- 
ge by conditional sale. They are: 
1) the condition for re-purchase was 
embodied in the same document; (2) the 
consideration for the transaction was 
Rs. 4,000 while the real value of the pro- 
perty was Rs. 8,000; (3) the patta was not 
transferred to the vendee after the execu- 
tion of the document and the cist for 
the land was also continued to be paid 
by the vendor; and (4) the consideration 
for the recOnveyance was Rs. 4,000 
namely, the same amount as the consi- 
deration for the original transaction. 
As we said, this decision is really against 
the contention of the learned Counsel for 
the appellant, for, in the present case, at 
least three circumstances relied on by the 
Supreme Court in the above case are 
present. In fact, over and above those 
three circumstances, there are several 
other circumstances indicating that the 
document is a mortgage by conditional 
sale, In this case also, the reconveyance 


1. (1963) 2S.C.J. 676 : AIR. 1963 S.C. 1906. 
2, (1966) 2 S.G:R. 918 : (1967) 1 S.G.J. 842 : 
A.LR. 1966 S.C. 902. 
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is for the same amount as the considera- 
tion for the ostensible sale. The condi- 
tion regarding the reconveyance is embo- 
died in the very same document. Patta 
has not been transferred to the defendant. 
These are three of the circumstances relied 
on by the supreme Court in the above case 
for holding that the document in that 
case was really a mortgage by conditional 
sale, and they are also present in the pre- 
sent case. In addition to the above three 
circumstances in the present case, there 
are several other circumstances. 


4. As we said, the document is styled 
as “Qa@ Aruri”. As we understand, 
the term “Qa Arw” means a sale 
which is to take effect after a particular 
time-limit, The learned Judge who heard 
the second appeal has also pointed out 
that according to the Lexicon, the words 
‘““ @a@ Apu’ refer tofa time-limit. 
If it is an outright sale, the document 
would be termed asa “ess Suit, ” 
The very fact that the parties chose 
to call the document a “QSA Aruh” 
indicates that the ostensible vendee 
was not to get title to the property 
immediately on the execution of the 
document but only after the time-limit 
fixed, in the document. In this connec- 
tion the learned Counsel for the appellant 
referred to the decision reported in 
Kulathu Iyer v. Manickavasagam Pillai}, 
That is a decision of a learned single 
Judge of this Court and one of the points 
considered in that case was regarding the 
meaning of the term “aw wign Aprub”, 
The learned Judge remarked that the 
words“ enrui gr Grub” in the context 
appeared to him as meaning nothing 
more than the fact that the document 
was a sale, with a condition to re-pur- 
chase within a fixed period. However, 
we are unable to share the view of the 
learned Judge regarding the meaning 
of the term “mr üs Apu ‘which is 
more or less equivalent to “‘Qa@ 
Sub”, “amd gr Ayub” or “As@ 
Arub ” cannot possibly refer to the 
condition to re-purchase. As we said, 
as the term refers to a time-limit as per 
the meaning given in the Lexicon, it 
should mean that the sale is to take effect 
after a farticular time-limit. In the 
decision referred to above (Kulathu Iyer v. 








1. (1956) L.W. 548 : (1956) 1 MLL. J. 385. 
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Manickavasagam Pillai}, the learned Judge 
of this Court referred to several circums- 
stances appearing in that case, explained 
away each and every circumstance, and 
ultimately held that the document in that 
case was really an outright sale. But the 
same learned Judge had to consider a simi- 
lar document in the case reported in S.A. 
Khan v. Nawaz Khan*. In the latter case 
that is, S. A. Khan v. Nawaz Kkan?, the 
learned Judge has held on similar cir- 
cumstances referred to in the earlier case 
that the document in question is really 
a mortgage by conditional sale. Any- 
way, we are unable to take Kulathu Iyer v. 
Manickavasagam Pillai? as a precedent 

ing the present question whether 
the document is to be treated as a mort- 
gage by conditional sale or an outright 
sale. 








5. Apartfrom the document having been 
Styled as a “ Ga@ Ap wb ”, there are two 
or three other circumstances indicating 
that the document is really a mortgage 
by conditional sale. The most important 
circumstances is that the consideration i 


stand as to why the parties should a 
upon such an odd figure as the considera- 
tion for the same. It is significant t 

note that the entire sum of Rs. 3,826-50 
paid by the defendant under the docu 

ment went towards the discharge of loans 
due by the plaintiffs. As we said, there 
are five items of cOnsideration making up 
the total sum Of Rs. 3,826-50. The 
first four items are mortgages and pro- 
missory notes which had been executed 
by the plaintiffs and which were directed 
to be discharged by the defendant him- 
self. 


The fifth item is a cash cOnsideration of 
Rs. 797-50. But even this amount is 
really for discharging sundry debts due 
by the plaintiffs. This fact, namely, 
that the consideration is for an odd amount 
is clearly indicative of the fact that the 
document is really not an outright sale. 
The learned Counsel for the appellant 
contends that the first two Courts have 
found that the value of the property dealt 
with under the document was not 
Rs. 7,000, as claimed by the plaintiffs, and 





1. (193 1 M.L.J. 385 : (1956) L.W. 348. 
2. (1956) 1 M.L.J. 388 : (1956) L.W. 546. 
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that the consideration mentioned in 
the document was adequate. But, as 
pointed out by the learned Judge, there 
is sOme evidence in the case that the pro- 
perty was worth much more than 
Rs. 3,826-5a as on the date of the docu- 
ment. That apart, it is impossible to 
hold that the value of the property was 
exactly Rs. 3,826-50 as on the date of 
the document, 


6. There is yet another circumstances 
against the appellant. The plaintiffs 
gave notice calling upon the defendant to 
accept the sum of Rs. 3,826-50 and hand 
Over pOssession of the property to them, 
On the footing that the document, 
Exhibit A-1 is only a mortgage by condi- 
tional sale. The significant fact is that 
the appellant, after receiving the notice, 
did not protest. He did not send any 
reply at all. 


7. In view of all these circumstances? 

e agree with the learned Judge that the 

ent is only a mortgage by condi- 
tional sale. 


8. The learned Counsel for the appellant 
is not right in his contention that as there 
is nO mention of interest for the sum of 
Rs, 3,826-50 in the document, it should 
be treated not'as a mort but as an 
outright sale. Admittedly, the defen- 
dant was put in possession of the pro- 
perty immediately on the execution of 
the document. He was to enjoy the 
property in lieu of interest. Therefore, 
One cannot expect any mention of pay- 
ment of interest for the said sum in the 
document. 


9. The result is, the appeal fails and is 
dismissed, with costs. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


PRESENT:—K. S. Venkataraman and S. 
Maharajan, FF. 


Gouse Bi c4 
v. 


Salima Bi .. Respondent. 
Civil Procedure Code (V af 1908), Order 41 
rules 1 and 5 and section 151—Lamitation Act 
(XXXVI af 1963), section 5—Appeal— 
Application to excuse the delay in filing appeal 
—Apphcation for interim stay pending appli- 
cation far excusing the delayp—TFurisdictian to 
grant ex parte order of stay. 
Under Order 41, rule 5 and section 151 
of the Civil Procedure Code, the High 
Court has jurisdiction to grant an ex parte 
order of stay pending an application filed 
for excusing the delay in filing an appeal. 
[Paras. 12 and17.] 


The moment a memorandum of appeal 
has been presented, though out of time, 
there is an appeal under the provisions 
of Order 41, rule 1. [Para. 9.] 


In granting an ex parte order of stay under 
section 151 in such circumstances, the 
Court is in no way dealing with the appeal 
itself and the provisions of Order 41, 
rule 1 (3), Civil Procedure Code, are in 
no way contravened. [Para. 11.] 


Cases referred to :— 


Ramayyan v. Ashtamoorthi Namboodri, (1962) 
K.L.T. 500 : (1962) K.L.J. 681 ; Bayya 
Reddi v. Gopala Rao, LL.R. 57 Mad. 
741: 66 M.L.J. 486: A.LR. 1934 Mad. 
303; Krishnaswami Panikondar v. Rama- 
swami Chettiar, (1918) 45 LA. 25: LL.R. 
41 Mad. 412: 34 M.L.J. 63 : ALR. 
1917 P.C 179; Narendranath Dey v. 
Suresh Chandra Dey, (1932) 59 I.A. 283: 
LL.R. 60 Cal. 1 (P.C.): 
329 (P.Q.): 1932 P.G. 165; 
Nanda Kishore Singh v. Ram Golam Sahu, 
(1913) LL.R. 40 Cal. 955; Nityamoni Dasi 
v. Madhu Sudan Sen, (1911) I.L.R. 38 
Cal. 335; Ankalu Reddi v. Chinna Ankalu 
Reddi, (1943) 2 M.L.J. 557: A.LR. 1944 
Mad. 161. 


Petitioner” 


Petition praying that in the circumstances 
stated therein and in the affidavit filed 





*C.M.P, No. 8236 of 1973, C.M.P. No. 719 of 
1972 in Appeal S.R. No. 1649 of 1970. 
Tth September, 1973, 


- 


i] 


therewith the High Court will be pleased 
to stay all further proceedings in O.S. 
No. 703 of 1964 on the file of the Gity 
Civil Court (VI Assistant Judge) Madras 
pending C.M.P. No. 719 of 1972 pre- 
sented to the High Court to excuse the 
delay in re-presentation of Appeal S.R. 
No, 81649/70 sought to be preferred to 
the High Court against the decree of the 
City Civil Court (VI Assistant Judge) 
Madras dated 8th September, 1969 and 
made in O.S, No. 703 of 1964. 


E.. Hariharan for P. S. Chinnappan, for 
Petitioner, 


The Order of the Court was delivered by 


Venkataraman, J.—The petitioner herein 
Gouse Bi, was the first defendant in O.S. 
No. 703 of 1964 on the file of the City, 
Civil Court, Madras. It was a suit for 
partition. A decree was passed on 8th 
September, 1969 overruling a contention 
that some pro belonged to her 
absolutely as mahar. She filed a memo- 
randum of appeal in this Court, but, since 
it was out of time, she filed a petition, 

.G.M.P. No. 719 of 1972, under section 
5 of the Limitation Act to excuse the 
delay in filing the appeal. Pending dis- 
posal of C.M.P. No. 719 of 1972, she has 
filed C.M.P. No. 8236 of 1973 for stay 
of further proceedings in O.S. No. 703 
of 1964 on the file of the City Civil 
Court, Madras. 


a. So far as we are aware, till recently, 
the uniform practice of this Court was 
toJgrant interim stay, if the Court felt 
that it would be expedient to t stay, 
and notice would be ordered of the interim 
stay along with the notice in the appli- 
cation under section 5 of the Limitation 
Act. But in a recent decision, in C.M.P. 
No. 6420 of 1973, Paul, J., has decided 
that till the delay is excused under section 
5 of the Limitation Act, the Court can- 
not be said to be seized of the appeal and 
that the Court cannot pass any inter- 
locutory orders. The office therefore 
returned the petition, C.M.P. No. 8236 of 
1973, drawing the attention of the peti- 
tioner to the said decision of Paul, J. and 
asking her how in view of that decision 
the present petition is maintainable. 
The point has been argued before us by 
the petitioner’s learned Counsel Mr. 
Hariharan. He contends that the deci- 
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sion Of Paul, J. is wrong and that thit 
Court has jurisdiction to grant stay if is 
thinks fit to do so on merits. 


3. Aswe Observed, so far as we are aware, 
it had been the uniform practice of this 
Court, till the decision of Paul, J., to 
grant interim stay, if the Court thought 
fit to do so. However, since Paul, J., 
has decided otherwise, it is necessary tO 
go into the matter filly. 


4. Paul, J., has relied on the decision of 
the Travancore High Court in Ramayyan v. 
Ashtamoortht Namboodri1, which’ is ‘ctted 
in Mulla’s Civil Procedure Code, under 
Order 41, rule 1 as authority for the 
following commentary: 


“Tt has been held that when an appeal 
ig presented out of time and a petition 
is filed for excusing the delay, no inter- 
locutory orders can be passed until the 
petition is ordered and the appeal 
is taken on file”. 


Paul, J., was not able to get at the decr 
sion. We have, however, been able to 
get the decision. It is a decision of 
T. C. Raghavan, J. In that case the 
suit of the plaintiff was dismissed for 
default. An application for restoration 
was dismissed. The plaintiff filed a civil 
miscellaneous appeal against that and 
also filed a regular appeal against the dis- 
missal of the suit. Along with the regular 
appeal he filed an application to excuse 
the delay in filing the appeal, and he also 
filed an application for injunction. The 
District Judge granted the injunction. 
The defendant appealed to the High 
Court. The learned Judge set aside the 
decision of the District Judge, pointing 
out that the District Judge had over- 
looked the provisions of sub-rule 3 of 
Order 41, rule 1, which was in force 
in Travancore from June, 1959. That 
provision had been inserted in Madras 
even in 1921—Vide Fort St. George 


Gazette, dated 15th February, 1921, 
Part II, page 362. It is necessary to 
quote it in full: 


“When an appeal is presented after 
the period of limitation prescribed 
therefor, it shall be accompanied by 
a petition supported by affidavit set- 
ting forth the facts on which the appel- 
a 


1. (1962) K.L.T. 500 : (1963) K.L.J. 681. 
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lant relies to satisfy the Court 
' that he had sufficient cause for not pre- 
ferring the appeal within such period, 
and the Court shall not proceed 
to deal with the appeal in any way 
(otherwise than by dismissing it either 
under rule 11 of this Order or on the 
ground that it is not satisfied as to the 
sufficiency of the reason for extending 
the period of limitation) until notice 
has been given to the respondent and 
his objections, if any, to the Court 
acting under the provisions of section 5 
of Act IX of 1908, have ‘been heard”. 


T. Q. Raghavan, J., says that, if the Court 
does not dismiss the appeal under Order 
41, rule 11 Or On the ground that there 
is nO ground for excusing the delay, it 
cannot deal with the appeal in any manner 
till after notice has ‘been given to the 
respondent of the application under 
section 5 of the Limitation Act and his 
objections thereon have been heard. On 
such reasOning Raghavan, J. has held that 


“Period of Limitation. 


Three years 


The contention of the judgment-debtor 
was that the appeal which was relevant 
was the appeal to the District Court, that 
the decree-holder had to file the execution 
petition within three years from goth April, 
1925, and that consequently the execu- 
tion petition was outof time. The decree- 
holder, however, contended that he was 
entitled to take as the starting point 5th 
March, 1926. The question therefore 
before the learned Judge was whether 
there had been an appeal to the High 
Court. The learned Judge answered it in 
the negative. His main reason was 
that, whatever might have been the posi- 
tion before sub-rule (3) was added as a 
result of the decision of the Privy Council 
in Krishnaswami Pani Kondarv. Ramaswami 
Chettar*, the position after the rule was 





1. (1918) 45 I.A. 25:34 MLJ. 63: LLR. 
41 Mad, 412: ALR. 1917 P.Q. 179. 
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the Court has no power to issue any 
interlocutory order till the petition under 
section 5 of the Limitation Act is allowed. 
He has sought support for this view from. 
the decision of Madhavan Nair, J., in 
Bayya Reddi v. Gopala Raot. In that 
case the plaintiff obtained a decree 1n the 
Court of the District Munsif in 1923. 
It was confirmed in appeal by the District 
Court on goth April, 1925. The judg- 
ment-debtor preferréd an appeal to the 
High Court, out of time. His application 
to excuse the delay was dismissed on 5th 
March, 1926. On that day the second 
appeal sought to be preftrred was also 
dismissed in consequence. ‘The decree- 
holder then filed an execution petition on 
6th September, 1928. The judgment- 
debtor contended that the execution peti- 
tion was out of time. The relevant 
statutory provision was Article 182 of 
the First Schedule to the Limitation Act, 
1908, which provided a period of three 
years as follows: ,’ 


Time from which period begins to run. 


(1) The date of the decree or order, or 


(2) 


where there has been an appeal) 

e date ofthe final decree or order ' 
of the appellate Court or the with- 
drawal of the appeal’. 


enacted was clear that there could not bê 
said to be any appeal at all till the delay 
in filing the appeal was excused. 


5. In the case before the Privy Council, 
which went up from this Court, a single 
Judge of this Court had, in accordance 
with the existing practice, excused the 
delay ex parte. Notice went thereafter of 
the appeal and at the hearing of the appeal 
an Objection was taken that the appeal 
was Out Of time. This Court held that 
the appeal was out of time and dismissed - 
the appeal. Their Lordships of the Privy 
Council observed: 


‘The authorities, moreover, show that 
this practice is not peculiar to Madras, 
and in the circumstances, their Lord- 


1. J{.L.R.57 Mad. 741 : 66M.L.J.486 : AIR: 
1934 Mad. 303. 


ships hold that the Division Bench had 
jurisdiction to reconsider the sufficiency 
of the cause shown, and to do this at 
the hearing of the appeal. 


But, while this procedure may have 
the sanction of usage, it is manifestly 
Open tO grave Objection. It may, as in 
this case, lead to a needless expenditure 
of money and an unprofitable waste of 
time, and thus create elements of con- 
siderable embarrassment when the 
Court comes to decide on the question 
of delay. Their Lordships therefore 
desire to impress on the Courts in India 
the urgent expediency of adopting in 
place of this practice a procedure which 
will secure at the stage of admission, 
the final determination (after due notice 
to all parties) of any question of limita- 
tion affecting the competence of the 
appe.)””, 
6. It was a result of the above decision 
that sub-rule (3) was introduced in 
Madras, and a similar rule was introduc- 
ed in Kerala in 1959. Madhavan Nair, 
J., took the view that in view of sub-rule 
(3) the appeal could not be admitted 
without the delay being excused and that, 
if the appeal was not admitted, there could 
be said to be no appeal within the mean- 
ing of Article 182 (2) of the Limitation 
Act, 1908. 


4. Before proceeding further, it is neces- 
sary tO quote Order 41, rule 5. 


“5 (1). An appeal shall not operate as a 
stay Of proceedings under a decree or 
order appealed from, except so far as the 
appellate Gourt may order, nor shall 
execution Of a decree be stayed by 
reason Only of an appeal having been 
preferred from the decree; but the 
appellate Court may for sufficient cause 
order stay of execution of such decree 
and may, when the appeal is against a 
preliminary decree, stay the making of 
a final decree in pursuance of the preli- 
minary decree or the execution of such 
final decree, if already made. 


(2) Where an application is made for 
stay of execution of an appellate decree 
before the expiration of the time allow- 
ed for appealing therefrom, the Court 
which passed the decree may on suffi- 
cient cause being shown order the 
execution tO be stayed. 
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(3) No order for stay of execution 
shall be made under sub-rule (1) or 
sub-rule (2) unless the Couri making it 
is satisfied, 


(a) that substantial loss may result to 
the party applying for stay of execution 
unless the order is made; 


(b) that the application has been made 
without unreasonable delay; and 


(e) that security has been given by the 
applicant for the due performance of 
such decree Or Order as may ultima- 
tely be binding upon him. 


(4) Notwithstanding anything contain- 
ed in sub-rule (3), the Court may make 
an ex parte order for stay of execution 
pending the hearing of the applica- 
ton”. 


8. Now waking Order 41, rule 5 by itself, 
itis prima facie clear that the appellate 
Court may order stay of execution of the 
decree sought to be appealed from and 
may make an ex parte order of stay. 
There is no doubt that this is the appellate 
Court in this case. ‘Two questions there- 
fore arise: (1) whether it can be said that 
there has been no appeal at all, accord- 
ing to the view of Madhavan Nair, J., 
and Paul, J., till the application for excus- 
ing the delay under section 5 of the Limi- 
tation Act is allowed; and (1) even if 
there could be said to be an appeal the 
moment a memorandum of appeal is 
filed irrespective of the fact that the at peal 
has been filed out of time, does Order 41, 
rule 1 (3) preclude the appellate Court 
from making an ex parte order of stay of 
execution Of the decree sought to be 
appealed from. To put it differently, 
can itbesaid that, in making an ex parte 
order of stay, the appellate Court is deal- 
ing with the aj peal in any way otherwise 
than by dismissing it under Order 41, rule 
It or on the ground that it is not satis- 
fied as to the sufficiency of the reason 
for extending the period of limitation. 


9. On the first question, it is relevant to 
note that Order 41, rule 1 (1) starts by 
saying. ‘“‘Every appeal shall be prefer- 
red in the form of a memorandum signed 
by the aprellant or his pleader®, and 
sub-rule (3) itself opens by saying, “when 
an appeal is presented after the period 
of limitation prescribed therefor”. These 
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provisions thus make it clear that, merely 
because a memorandum of appeal is 
presented after the period of limitation 
prescribed therefor, it does not cease to 
be an appeal. In fact, sub-rule (3) itself 
recognizes that it is an appeal, because 
itis On that footing it says, ‘‘and the Court 
shall not proceed to deal with the appeal 
in any way (otherwise than by dismissing 
yit.)” Thus itis clear from the provisions 
yof Order 41, rule 1 itself that the moment 
ja: memorandum of appeal has been pre- 
sented though out of time—there is an 
appeal. This position has also been made 
clear by the decision of the Privy 
Council in Narenda Nath Dey v. Suresh 
Chandra Dey’, In that case there was a 
mortgage suit in which the learned Subor- 
dinate Judge delivered judgment on 
24th June, 1920. The decree was drawn 
up on 2nd August, 1920, but properly 
dated as 24th June. On 27th August, 
1920, the decree-holder, Madan Mohan, 
presented an application to the High 
Court purporting to be an appeal from 
the ‘order’ of the Subordinate Judge of 
24th June, 1920, and alleging, what was 
clearly untrue, that no decree had been 
drawn up. The appeal, though irregu- 
lar in form as not being an appeal against 
the decree of the Subordinate Judge and 
being insufficiently stamped for that pur- 
pose, was admitted and heard in due 
course by the Bench. The appeal was 
eventually dismissed on the ground of 
irregularity and upon merits. The dismis- 
sal was embodied in a decree of the High 
Court dated 24th August, 1922. An exe- 
cution petition was presented by the 
parties entitled under the decree for execu- 
tion sale of the mortgaged properties. It 
was opposed by some of the judgment- 
debtors on the ground of limitation. 
The question was whether there was an 
appeal to the High Court, within the 
meaning of Article 182 of the Limitation 
Act. The Subordinate Judge held that 
the petition was not time-barred. But 
the High Court took the opposite view 
and gave three reasons, the first of which 
was that ‘‘Madan Mohan’s application 
of 27th August, 1920, was by reason of its 
irregularity, not an appeal at all”. Their 
Lordships of the Privy Council, differing 
from the High Court, held:— 





1. (1932) 59 I.A. 283 : 63 M.L.J. 329 : LLR. 
60 Cal.1: ALR. 1932 P.C. 165. 
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“In their Lordships’ opinion there is 
no force in the first of these conten- 
tions. There is no definition of appeal 
in the Civil Procedure Code, but their 
Lordships have no doubt that any appli- 
cation by a party to an appellate Court, 
asking it tO set aside or revise a decision 
of a Subordinate Court is an appeal 
within the ordinary acceptation of the 
term, and that it is no less an appeal 
because it is irregular or incompetent. 
The 1920 appeal was admitted and was 
heard in due course, and a decree was 
made upon it”. 


ro. In the same way, in our opinion, 
particularly having regard to the wording 
of Order 41, rule 1, as pointed out already 
there is an appeal'to this Court, even 
though it has not been presented in time 
and it might even turn out eventually that 
the application for excusing the delay is 
not allowed. Madhavan Nair, J., expre- 
ssed the view that the decision of the Privy 
Council did not apply to the facts of the 
case before him. With respect, we differ. 


xr. Now we come to the second question 
whether Order 41, rule 1 (3) forbids us 
tO pass an ex parte order of stay. In 
answering the question we must remem- 
ber at the outset how in some cases the 
very purpose of the appeal may be frus- 
trated and injustice may result if such an 
ex parte order is not passed. Quite 
often, particularly in these days, when 
it is difficult to get accommodation in 
trains Or even in buses and there is even 
strike in the railways and bus transport, 
a party may not be able to come to Madras 
and file an appeal in time and the chances 
are that the application for excusing the 
dealy would be allowed. But, in the 
meantime, if the appellant’s house is 
pulled down as a result of the lower 
Court’s decree, irreparable harm would 
be caused to him and it would be no 
consolation to him to be told that he 
would be given restitution in money, if 
his appeal is eventually allowed. It is 
easy tO imagine other such instances of 
substantial loss within the meaning of 
Order 41, rule 5 or irreparable harm to 
the appellant. Yet, on the reasoning of 
Paul, J., the Court would be powerless 
to pass any Order and prevent such 
substantial loss or irreparable harm. It 
is nO use saying that hard cases make bad 


X] GOUSE BI V. SALIMA BI (Venkataraman, F.) 


law, because such instances of substantial 
loss or irreparable harm are auite common 
and likely to happen often if the decree is 
not stayed. Further, that maxim would 
have application only if the law is unequi- 
vocal, but where, as in this case, Order 
41, rule 5 enables the Court to pass an 
ex parte order of stay, and the interests 
of justice do require it, we should not 
construe Order 41, rule 1 (3) so as to 
make the provisions of Order 41, rule 5 a 
dead letter, and so as to result in injustice. 
It is possible to pive an interpretation 
which would reconcile both Order 41, 
rule 1 (3) and Order 41, rule 5, namely, 
that when the Court passes an ex parte 
order of stay, it does not deal with the 
appeal in any manner, but is merely 
maintaining the status It must be 
remembered that the reason for the intro- 
duction of Order 41, rule 1 (3) was the 
decision of the Privy Council in Krishna- 
samt Panikondar v. Ramasami Chettiar}, 
which again shows that the reason why 
their Lordships suggested that the ques- 
tion of excusing the delay should be 
disposed of first was only to prevent need- 
less expenditure of printing records or 
typing voluminous records and engagi 
Counsel paying heavy fees, which woul 
be unnecessary if the delay were not to 
be excused. This being the object under- 
lying the introduction of the rule, we 
need not extend it so as to throttle the 
exercise Of the power of the appellate 
Court under Order 41, rule 5. 


1a. We are firmly of the opinion that 
Order 41,rule 5 itself enables us to pass an 
ex parte order of stay; but, if necessary, 
are prepared to say that we can exer- 
cise the power Of stay by virtue of our 
herent powers under section 151, Civil 
Procedure Code. The principle in these 
cases has been enunciated in several cases, 
and itis sufficient to refer to some of them. 
In Nanda Kishore Singh v. Ram Golam Sahu?®, 
it was held by that eminent Judge, 
Mookerjee, J., that the High Court, in 
-exercise of its inherent powers, could make 
an order of stay Of proceedings in execu- 
tion of its decree in view of an application 
by the judgment-debtor to the judicial 
Committee for Special Leave to appeal to 
His Majesty in Council, though the case 





1. (1918) I.-L.R. 41 Mad. 412 : 34 M.L.J. 63: 
451.A. 25: ALR. 1917 P.C. 179. 
2. (1913)1.L.R. 40 Cal. 955. 
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was not expressly covered by the rules- 
The learned Judge pointed out that, if 
the proposed application for Special Leave 
was granted by the Judicial Committee, 
the High Court would be competent to 
stay the proceedings under the authority 
Of the decision of the Privy Council. 
He proceeded to observe: 


“The Court, therefore ought now to 
act in aid of a possible order for stay 
that may hereafter have to be made. 
If the contrary view is taken, what is 
the result? Assume that the present 
application for stay is refused, and the 
decree-holders permitted to sell the 
mortgaged properties; the application 
for Special Leave is granted by the Judi- 
cial Committee and an application then 
made to this Court by the judgment- 
debtors for stay of proceedings. Are 
we to say that our action has already 
been paralyed, that we are powerless 
to grant relief and that the application 
is infructuous ? I am strongly of opinion, 
after most anxious cOnsiderations of 
the subject, that the Court should not 
tolerate such a result, and, as I have 
shown, the position may be avoided by 
the recognition of sound judicial princi- 
DIGS ae ete It is fairly obvious that, 
if the contention of the decree-holders 
were to prevail, the gravest injustice 
might be done to litigants. As appli- 
cation to the Judicial Committee for 
Special Leave to appeal to His Majesty 
in Council must necessarily take time; 
distance cannot be annihilated, and 
time must be occupied, in spite of the 
utmost expedition, in the preparation 
and transmission of papers........ If 
meanwhile his properties are allowed 
to be sold up by the decree-holders on 
the theory that this Court is powerless 
to interfere, not only may an appli- 
cation for stay after the grant of the 
Special Leave, as contemplated by the 
Judicial Committee in Nityamont Dasi v. 
Madhu Sudan Sent, become infructuous, 
but the appeal admitted by Special 
Leave of their Lordships of the Judicial 
Committee may turn out to be wholly 
illusory and ineffectual. It cannot 
seriously be maintained that the grant 
of a stay in any way throws doubt qn the 
decree Or weakens its effect; the stay 
is granted On the principle that the 


1. (1911) 1.LLR. 38 Cal, 335. 
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parties should, if the circumstances 
justify the adoption of such a course, be 
retained in status quo till the validity 
of the decree has been tested in the 
Court of ultimate appeal, The exercise 
of the inherent power of the Court 
should thus be widened to aid the 
administration of justice and not unduly 
raptricted sO as tO cause needless hard- 
ship to litigants and a possible fatlure 
of justice”. 
sg. Holmwood, J. was not prepared to 
differ on the general principles, though 
he stated that in that particular case the 
use of the inherent power would be an 
abuse of the process of the Court. 


14. As applied to the present case, the 
observations might be translated thus. 
If this Court were to excuse the delay 
then it would become clothed with power 
to stay execution, if necessary On suitable 
terms. The grant of stay at this stage 
is Only in aid of a possible order of stay 
that may hereafter have to be made. 
Another aspect is that, if such an order is 
not made, irreparable harm might be 
caused to the appellant. 


15. The same principle was reiterated 
by another Bench of the Calcutta High 


Court in Ramendra Narayan Roy v. 
Bibhabati Debi}. 
16. There is also a decision of 


Kuppuswami Ayyar, J., in Ankalu Reddi v. 
Chinna Ankalu Redd:*, that the power of 
stay can be exercised under section 151 
irrespective Or Order 41, rule 5. There 
was an ex parte preliminary decree On a 
mortgage suit. The defendant’s appli- 
cation under Order 9, rule 13 to set aside 
the ex parte decree was dismissed. He 
filed an appeal against that order, and 
an application for interim stay of the 
passing Of the final decree. Order 41, 
rule 5 did not in terms apply, but the 
learned Judge held that he could exercise 
the powers under section 151 of the Code 
of Civil Procedure. We need hardly 
make it clear that by the exercise of such 
inherent powers under section 151, Civil 
Procedure Code, we are not in any way 
dealing with the appeal itself and are not 
therefore contravening in any way the 





1. (1941) 45 C.W.N. 1023+ ALR. 1942 Cal. 
2. (1943) 2 M.LJ. 557: ALR. 1944 Mad. 
161. 
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specific provisions of Order 41, rule 1 (3), 
Civil Procedure Code. 


ry. We therefore hold that we have 
jurisdiction to grant an ex parte order 
stay under Order 41, 


oO 
rule 5, and, if 
section 151 of t 





necessary, under 

Code of Civil Procedure. 

V.S. Ordered ` 
accordingly. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—S. Natarajan, F. 
T. Balakrishna Mehta 


J. 


M/s. Burmah Shell Oil Storage and. 
Distributing Company of in. 
Limited, Burmah Shell 
Esplanade, Madras-r1. 


Madras City Tenants’ Protection Act (LI of 
1922) as amended by Act (XLX of 1955)— 
Lease whether prior to the Act or subsequent to 
the Act—-Registered lease coming into existence: 
aftsr the Act—Site handed over prior to 
Act—Term of ten years—Computation from 
date of handing over—Payment of rent 

date of handing over—-Tenancy created before 
the Act. 


Appellant* 


House, 
Respandent. 


The possession of the s it site was de- 

livered in June, 1956 and the registered 

lease deed itself came into existence only’ 
in October, 1956. Butin a letter dated. 
16th June, 1956, under which the tenant 
acknowledged taking possession of the 
site, the specific recital was that the site 
has been handed over/taken over effec- 
tive from ist September, 1955 and the 
letter was ia by both the parties. 
The lease deed provided that the lessee 
was to hold the site on lease from Ist. 
September, 1955 for a period of ten years. 
The lessee paid rents for the site from 
Ist September, 1955 onwards. 


Held, The tenancy cOmmenced prior to 
the Act as amended and the lessee would 
be entitled to the benefits of the Act. 

[Para, 6.] 


(B) Madras City Tenants’ Pratection Act (II 
of 1922) as amended by Act (XIX of 1955) 


+ A.A.O. No. 239 of 1972. 2nd November, 1973- 
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—No superstructure built prior to Act but 
‘built subsequently on the leased site—Tenant, 
-not entitled to benefit under the Act. 


“Where there were no superstructures on 
the lease site when the Act as amended 
-came into force and the superstructures 
were built by the tenant after the coming 
into force of the Act, the tenant will not 
‘be entitled to any protection under the 
Act. (Para, 15.] 
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Appeal against the order of the City 
‘Civil Court (IV Asst. Judge) Madras 
dated 15th December, 1971 and made in 
I.A. No. 5752 of 1966 in O.S. No, 1381 
of 1966. 


N. Sivamant and N. Krishna Mitra, for 
Appellant. 


N. C. Raghavachari and N. S. Varadachari, 
for Respondent. 


The Court made the following 


ORDER.—The appellant herein is the 
yvespondent in I.A. No. 5752 of 1966 in 
O.S. No. 1381 of 1966 on the file of the 
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Court of the Sth Assistant Judge, City 
Civil Court at Madras. In a suit for 
ejectment instituted by the appellant in 
O.S. No. 1381 of 1966, the tenant viz., 
the respondent herein set up the piea 
that he was entitled to the benefits con- 
ferred by the Madras City Tenants’ 
Protection (Amendment) Act, 1955 
XTX of 1955), hereinafter referred to as 
the Act and filed I.A. No. 5752 of 1966 
for the appointment of a Commissioner 
to determine the market value of the 
suit land. Overruling the objection of 
the appellant that the respondent was 
not entitled to the benefits of the Act, 
the learned 5th Assistant Judge has orde- 
red the appointment of a Commissioner 
and hence this appeal by the aggrieved 
plaintiff. 


2. To appreciate the contentions of Mr. 
N. Sivamani, learned Counsel for the 
appellant, a concise history of the case 
has got to be made. The suit is in respect 
of a site in 38-B, Mount Road, Madras 
and in which the respondent has installed 
tanks for storing petroleum and mechani- 
sed pumps for the distribution of 
petrol. Under Exhibit B-1 dated 6th 
September, 1955, the respondent wrote to 
the appellant stating that they were 
agreeable to take the site on lease, that 
the rent will become payable and the 
lease would commence from the date 
they occupy the site, that the appellant 
may fill up and sign ihe enclosed draft 
lease deed and return the same so as to 
enable the respondent to prepare a regu- 
lar lease deed on stamp paper. It is 
also mentioned in Exhibit B-1 that the 
commencement of the lease and the occu- 
pation of the site will be after the respon- 
dent obtained necessary sanctions from the 
various authorities like the Inspector of 
Explosives, the Commissioner of Police, 
and the Corporation of Madras. On 
gth September, 1955 under Exhibit B-2 
the appellant replied to Exhibit B-1 by 
stating that the rent for the site should be 
Rs. 400 per month and that the rent should 
be paid to him from 1st September, 1955, 
as he had been keeping the site in reserve 
for the respondent in spite of offers of 
lease from other quarters. Under 
Exhibit B-4 dated 27th October? 1955, 
the respondent informed the appellant 
that they have agreed to pay a rent of 
Rs. 400 for the site and that they were 
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entitled to surrender the site without any 
obligation on their part if they did not 
‘succeed in obtaining ne local 
sanctions from various rities. 
Under Ex. B-6 dated 9th January, 1956, 
the appellant called upon the respondent 
to finalise the lease transaction without 
further delay as he was getting offers 
for the site from other parties. To this, 
the respondent sent a reply, Exhibit 
B-7 dated 12th January, 1956 stating 
that they were awaiting the police 
sanction for the installation of petro] 
pumps in the suit site and that they will 
be finalising the lease only after recei- 
ving all the local sanctions. On 2nd 
April, 1956 under Exhibit B-8 the appel- 
lant called upon the respondent once 
again to finalise the lease without further 
delay and giving reasOns also therein for 
this request. On 4th April, 1956, under 
Exhibit B-9 the respondent informed the 
appellant that all local sanctions except 
the Corporation building permit have 
been received and that they were making 
arrangements to finalise the lease agree- 
ment. The appellant on 18th April, 
1956 under Exhibit B-10 called upon the 
respondent to pay him the advance rent 
of Rs. 4,800 for a period of one year 
and also rent for 8 months from rst 
September, 1955 to goth April, 1956. 
On 21st April, 1956 the respondent sent 
a cheque for Rs. 8,000 which comprised 
of rent advance of Rs. 4,800 and rent of 
Rs. 3,200 from ist September, 1955 to 
goth April, 1956 and this was acknowled- 
ged by the appellant under Exhibit B-14 
dated 25th April, 1956. On 16th May, 
1996 the appellant informed the respon- 
dent that the rent for May had fallen 
due, that he was likely to be away from 
the city for some time and that therefore 
the necessary formalities regarding the 
lease may be completed at an early date. 
On the same date, the respondent wrote 
Exhibit B-13 and informed the ay pellant 
that the lease deed was being got ready 
and that they would advise the aonan 
in due course, the exact date for the 
registration. Ultimately, the site was 
handed over to the respondent on 16th 
June, 1956. Exhibit A-1 registered lease 
deed was executed by both the parties 
in the month of October, 1956 and the 
relevant clause therein with which only 
we are now concerned is to the following 
effect. ‘To hold the same to the lessee 
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from}the first day of September, 1955 for 
the term of 1a years paying therefor 
during the said term the monthly rent 
of Rs. 400. The lease also provides 
an option in favour of the respondent to 
renew the lease for a further period of 10 
years On the same rent. The advance 
rent Of Rs. 4,800 has to be adjusted by 
the lessee apainst the rent payable for the 
last year of the tenancy. 


3. Taking the stand that he was entitled 
to terminate the lease and recover posses- 
sion of the leased site the appellant filed 
the suit for ejectment. The respondent 
appears to have raised various defences 
in the suit infer alia contending that he 
was entitled to an option for a renewal of 
the lease for a further period of 10 years 
and that he was also a tenant within the 
meaning of section 2 (4) (1) of the Act. 

It is in pursuance of this last defence the 
respondent filed I.A. No. 5752 of 1966 
for a Commissioner being appointed to 
ee the market value of the suit 


4. The learned 5th Assistant Judge has. 
held that though possession of the site 
was handed over only in June, 1956 and 
the lease deed itself came to be executed 
only in October, 1956, nevertheless the 
tenancy must be deemed to have come 
into existence with effect from Ist 
S.ptember, 1955 in view of the recitals 
in the possession receipt and the lease 
deed and in view of the agreement 
reached between the parties for rent 
being paid for the leased site with effect 
from ist September, 1955, itself. 


5. The Madras City Tenants Protection 
Act, 1921 (III of 1922) as amended 
and enacted as the Madras City Tenants’ 
Protection (Amendment) Act, 1955 
Madras Act XIX of 1955) came into 
orce on 12th Scptember, 1955 and there- 
fore one of the crucial factors for consi- 
deration in the controversy between the 
parties is as to when exactly the tenancy 
in favour of the respondent was created. 
It is therefore on this aspect of the matter 
that Mr. N. Sivamani focussed the first 
portion of his argument. 


6. Section 1 (3) of the Act reads as 
follows: “This Act shall apply in the 
City of Madras, only to tenancies of land. 
created before the commencement of the 
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Madras City Tenants’ Protection (Amend- 
ment) Act, 1955, and in any municipal 
town or village to which this Act is extend- 
ed by notification under sub-section (2), 
only to tenancies created before the date 
with effect fom which this Act is extend- 
ed to such town or village”. The 
argument of Mr. Sivamani in support of 
his contention that the respondent can- 
not be deemed to be a tenant within 
the meaning of the Act was that though 
the rent was paid, as per the agreement 
reached between the parties, with effect 
from Ist September, 1955 onwards, the 
actual handing over possession of the 
site was only in June, 1956 and the regis- 
tered lease deed between the parties was 
entered into only in October, 1956 and 
as such the respondent cannot be heard 
to say that the tenancy in his favour was 
created before the commencement of the 
Act and that therefore he is entitled to the 
benefits conferred under section 3 or 9 or 
11 of the Act. On the other hand, 
Mr. N. G. Raghavachari, learned Counsel 
for the respondent placed reliance upon 
the fact that it was at the instance of the 
appellant himself that the lease period 
was made effective from rst September, 
1955,, that the 10 year period of lease 
provided for under Exhibit A-1 comes to 
a termination on gist August, 1965, 
that as such the Jease period must be held 
to be effective and operative from Ist 
September, 1955, that the respondent had 
actually paid rent for the site in question 
from ist September, 1955 and therefore 
urged that the appellant was estopped 
from’ now contending that the tenancy 
was created subsequent to the coming 
into force of the Act. Ona consideration 
of the matter, I find that the argument of 
the learned Counsel for the appellant in 
this buhalf cannot be sustained or upheld. 
It is no doubt true that possession of the 
site has been delivered only in June, 
1956 and the registered lease deed itself 
has come in to existence only in October, 
1956. Notwithstanding these features 
the tenancy between the parties must be 
deemed to have been in existence from 
ist S:ptember, 1955 onwards for more 
than one reason. In the letter dated 
16th June, 1956 under which the res- 
pondent has acknowledged taking posses- 
sion of the suit site, the specific recital is 
that the site has been ‘“‘handed over, taken 
over effective from Ist September, 1955” 
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and this letter has been signed by both the 
parties. Further, more, as already stated, 

Exhibit A-1 also makes it clear that the- ` 
lessee was to hold the site on lease from 

Ist September, 1955 for a period of 10- 

years ending on gist August, 1965. 

Over and above these things, there is also. 
irrefutable evidence to show that the 
respondent has been making payment 
towards rent for the site from rst 
September, 1955 onwards itself. On 
account of all these factors it is no longer 
possible for the appellant to contend that}; 
the tenancy in favour of the respondent), 
was created subsequent to the Act and}! 
therefcre the respondent cannot claim); 
any protection under the Act. 






7- The second contention of Mr. 

Sivamani related to the construction of 
the superstructures on the suit site subse- 

quent to the coming into force of the Act. 

The argument advanced by the learned 

Counsel was that it is only those tenants 
who had put up buildings or superstruc- 
tures prior to the commencement of 
the Act who will bə entitled to claim the 

benefits of sections 3 and 9g of the Act 
and the respondent in this case, having: 
admittedly put up the superstructures 
only after June, 1956 cannot either 
claim payment of compensation for the 
superstructures under section 3 of the 

Act or claim a right in his favour to 

purchase the leased land on which he 

has put up the superstructures. Ino 
advancing arguments on this aspect of 
the matter, Mr. Sivamani also contended 
that due regard must be had to the pre- 

amble of the Act which made it clear that 
the Legislature intended to give protec- 
tien only to those tenants who had con- 

structed buildings on others’ lands in the 

hope that they would not be evicted 

so long as they paid a fair rent for the- 
land. Reliance was placed by Mr. Siva- 

manion the termsof the lease deed 

which laid down that the lease was only 
for a duration of 10 years, that it was a. 
terminable lease thereafter and that as 

such the respondent cannot be deemed to 

be a person who had constructed the 

superstructures on the suit land in the 

hope that he would not be evicted so long: 
as he paid a fair rent for the land. e 


8. Mr. N. C. Raghavachari, learned 
Counsel for the respondent sought to- 
nullify the contentions of the appellant 
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by stating that the payment of compen- 
sation referred to in section 3 can only 
have a reference to compensation in 
respect of buildings which were in exist- 
ence at the time of the filing of the suit 
for ejectment and that the Act did not 
require the building or superstructure to 
be in existence even at the time of the 
commencement of the Act in order to 
enable a tenant to claim protection under 
the Act. He also argued that the rights 
and liabilities of the parties must 
determined according to the clear terms 
of the section and that the object of the 
legislation as reflected in the preamble 
cannot be made use ofto curtail the rights 
of a tenant. 


g. Before going into a consideration of 
the rival contentions of the parties I shall 
make reference to some decisions which 
have dealt with questions arising under 
the Act under various circumstances. 


10. The Privy Council had to consider 
in Ranganatham-Chtti v. Ethirajulu Nayudut, 
the question as to whether a tenant whose 
lease had expired on goth September, 
1922 and who continued in possession and 
obtained on 1st February, 1923 a new 
lease for 10 years from Ist October, 1922 
with a stipulation for payment of a 
higher rent was entitled to the Madras 
‘City Tenant’s Protection Act (III of 
1922). The Privy Council held that 
though the physical possession of the 
Jessee was continuous, his possession after 
ist October, 1922 was attributable to 
the new tenancy formally embodied in 
the lease executed on 1st February, 1923. 
‘The above decision of the Privy Council 
was interpreted by this Court in several 
-cases to mean that if there had been no 
change in the terms of the tenancy, the 
tenant would be entitled to claim conti- 
-nuity of tenancy, even if he had executed 
a fresh lease after the coming into force 
of the Act. In Nayar Varada Pillai v. 
Ghulam Dastagir®. and Ganesa Mudaltar v. 
.Chellammal?, it has been held that where 
a tenant continues on the land on the 





1, I.L-R. (1940) Mad. 172: 67 LA, 25: (1940) 
1 M.L.J. 24: A.I-R. 1940 P.G. 17. 

2, (1945) 2 MLL.J. 190: AI.R, 1946 Mad. 11: 
C.G.A® No. 107 of 1950: (1954) M.W.N. (Short 
Notes) p. 100. 

3, (1961) 1 M.L.J. 107: I.L.R. (1960) Mad. 
1011: 39 LT.R. 660: (1960) M.L.J. (Grl.) 808: 
ALR. 1961 Mad. 21, 
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same conditions as before, the mere fact 
that a fresh lease deed was executed by 
him does not disentitle him from claiming 
the benefits of the Act. 


11. A Bench of this Court presided 
by Rajamannar, C.J. in Annamalai and 
Company Limited y, Sibgathulla Sahib*, had 
to consider the question as to whether a 
tenant who was in occupation of a vacant 
piece of land was entitled to the benefits 
of the Act by virtue of earlier proceedings 
between his predecessor-in-interest and 
the landlord wherein the right of the 
tenant was upheld. The suit property 
therein formed part of a bigger block of 
land and there was a prior suit for evic- 
tion against the lessees of the entire block 
of land, it was held in that case that the 
lessees were entitled to protection under 
the Madras City Tenant’s Protection 
Act as there were buildings on portions 
of that block. Subsequently, the entire 
block of land was purchased by the plain- 
tiff and portions of the land came to be 
in the occupation and enjoyment of the 
descendants of the lessee as a result of 
partition and defendants in the subse- 
quent suit were aliences {from such des- 
cendants of separate portions. In the 
suit by the plaintiff for recovery of posses- 
sion of pieces of vacant land from the 
defendants, the Bench held that the prior 
decision did not operate as a res judicata 
and that in respect of those defendants 
who were in occupation of only vacant 
pieces of land they were not entitled to 
the protection afforded by the City 
Tenants Protection Act. Following this 
decision Ismail, J., has held in Nagamma 
Ba (alias) Leela Bai v. Thangavelu 
Naicker®, that a defendant who had 
removed the hut which he had put up 
earlier and started putting up a new hut 
after the coming into force of the Act was 
not entitled to the benefits of either 
section 3 or gor 11 of the Act. 


12. The scope and effect of section 12 
and the proviso contained therein came 
up for consideration by the Supreme 
Court in the following cases. In Vajrapan 
Naidu v. New Theatres Garnatic Talkies Ltd.*, 


I. (1955) 2 M.L J. 653: L.L.R. (1956) Mad. 
251: ALR, 1958 Mad. 98. 

2, (1973) 86 L.W. 388. 

g. (1965) 1S.G.J. 368. (1964) 6 S.C.R, 1015 : 
(1965) 1 An. W.R. (S.G.) 47 : (1965) 1 MLJ 
(S.G.) 47: ALR. 1964 S.G. 1440. 
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the Supreme Court held that the stipula- 
tions not protected by section 12 are only 
those in writing registered and relate 
to erection of building such as restric- 
tions about the size and nature of the 
building constructed, the building 
materials to be used therein and the 
purpose for which the building is to be 
utilized. In a later case, in M. H. P. 
Fund Ltd. v. Subramaniat, the Supreme 
Court held that the decision in Vajrapani 
Naidu v. New Theatres Carnatic Talkies Ltd.?., 
did not lay down that only stipulations 
regarding restrictions about the size, 
nature Of the buildings constructed, 
the building materials to be used therein 
and the purpose for which the building 
is to be utilised, exhaust completely all 
the stipulations that are protected by the 
proviso to section 12 and that they 
are Only illustrative examples of the 
stipulation. In that view, the Supreme 
Court held that a term in a registered 
lease deed, in and by which the lessee 
of a vacant piece of land, agreed to 
surrender on the termination of the 
lease, not Only the land but also the 
superstructure put up by him for the price 
agreed to between the parties and provided 
for in the lease is ‘‘a stipulation made by 
the tenant in writing registered as to the 
erection of buildings” so as to attract, in 
favour of the landlord, the proviso to 
section 12 of the Act. 

13. The question as to whether a 
tenant who had covenanted in an un- 
registered lease deed that the tenant 
was not tO raise any building but who had 
erected a building in disregard of the 
stipulation was entitled to the benefits 
of the Act and whether the covenant in 
the unregistered lease deed would come 
within the proviso of section 12 came up 
for consideration before the Supreme 
Court in Venkataswami Naidu v. Narasram 
Naraindas?, The Supreme Court held 
that inasmuch as the lease deed was an 
unregistered One the conditions laid down 
in the proviso to section 12 were not 
satisfied and therefore the stipulation can- 





1, (1971) 1 S.O.J. 525: (1971) 1 M.L.J. 
(S.C.) 94 : (1971) 1 An.W.R. (S.C.) 94 : ALR. 
1970 S.G. 1683. 

2, (1965) 1 S.C.J. 368: (1965) P 
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not be construed to the detriment of the 
tenant. In a later case, in V. S. Mudaliar v. 
N. A. Raghavachary!, a similar stipulation 
entered into in a registered lease deed 
between the tenant and the landlord was 
held to be operative in favour of the 
landlord and the Court therefore held 
that the proviso to section 12 was attrac- 
ted and the tenant cannot claim pro- 
tection under the Act. 


BURMAH SHELL (Natarajan, FÀ 


14. All these decisions though cited at 
the bar do not offer any solution for 
the controversy between the parties in 
the instant case. The argument of Mr. 
Sivamani that a right to which a tenant 
would be entitled under the Act must be 
determined with reference to the object 
of the Act as enunciated in the preamble 
cannot however be conceded. It has 
been Observed in Venkataswam Naidu v. 
Narasram Naraindas?, that the preamble 
cannot Operate tO annul any section and 
that though a preamble is a key to the 
interpretation of a statute it is not 
Ordinarily an independent enactment 
conferring rights or taking them away 
and cannot restrict Or widen the enact- 
ing part which is clear and unambi- 
guous. Therefore, the conduct of the 
respondent in putting up the super- 
structure notwithstanding his awareness 
that the lease was a terminable one can- 
not disentitle the respondent to the 
benefits conferred under sections 3 and 9 
of the Act if he were otherwise entitled to 
the same. 


15. It now remains for me to consider 
the second main argument of Mr. Siva- 
mani viz., that admittedly there were 
no superstructures on the leased site 
when the Act came into force and the 

superstructures having been built by the 
tenant after the coming into force of the 
Act, he will not be entitled to any pro- 
tection under the Act. Though this 
question has not directly arisen for con- 
sideration in any reported case, Mr. 
Sivamani has invited my attention to two 
decisions of this Court which lend sup- 
port to his view. The first case is a 
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decision by Ramachandra Iyer, G.J. 
and. acct J., in Sundares- 
warar Devasthanam v. Marimuthu!. The 
principal questions that arose for consi- 
deration in that case were with respect 
to the aptlicability of section g of the 
Madras City Tenants Protection Act, 
1921, tO a property owned by a Hindu 
religious institution over which the 
trustee or the manager has only a quali- 
field power of disposal and the second 
as to the true construction of section 47 
of the Presidency Small Cause Courts Act 
of 1882, ing with the facts of that 
case, the Bench has held that in order to 
attract the provisions of the Act, the 
tenant must have put up a superstructure 
prior to the date of the Act. Following 
this decision Ismail, J., has held in S.A. 
No. gor of 1968 and G.R.P. No. 1338 of 
1968 as follows: ‘““The finding of the 
Courts below that the superstructure was 
put up by the appellant-petitioner subse- 
quent to 29th June, 1955,is a finding on a 
question of fact and has been arrived at 
after referring to every One of the pieces 
of evidence adduced before the Court. 
In view of this, that finding will have to 
stand and its cOrrectness cannot be can- 
vassed in the second eappeal. Mr. 
Chandramouli, having regard to this 
position alone, sought to argue that the 
appellant will be entitled to the pro- 
tection of the Act even though he had 
put up the superstructure after the 
extension of the Act to the Madurai 
Town. However, a Bench of this Court 
in Sree Sundareswarar Devasthanam v. 
Marimuthu, has proceeded on the basis 
that the protection will be available to 
a tenant Only if he had put up the super- 
structure prior to the coming into force 
of the Act or the extension of the Act as 
the case may be. That being a decision 
of a Bench, it is binding on me even 
though the point did not directly aes 
in that judgment. Following that judg- 

ment, it must be held that the appellant- 
petitioner is not entitled to the protection 
of the Act because the superstructure was 
put by him subsequent to the extension of 
the Act to the city in question”. Having 
regard to the decision of the Bench and 
the manner in which it has been inter- 
preted by Ismail, J., I am of opinion that I 
am also bound by the view taken by the 
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Bench and consequently the respondent 
in this case who has admittedly put up 
the superstructure subsequent to his taking 
possession of the site in June, 1956 will 
not be entitled to claim any benefit unde 
the Madras City Tenants Protection 
(Amendment) Act, 1955. The learned 
Sth Assistant Judge has placed reliance 
on the decision of the Supreme Court in 
Venkataswamt Naidu v. Narasram Naraindas}, 
to come to the conclusion that the res- 
pondent is entitled to the benefits of the 
Act, but he has failed to consider the 
contention of the appellant that the super- 
structure on the leased site was only built 
subsequent to the coming into force of the 
Act. The Supreme Court case referred 
to above did not deal with this aspect of 
the matter, but only dealt with the ques- 
tion as regards the validity of a covenant 
made by a tenant in the lease deed 
restricting his rights to put up any building 
in the vacant site. 


16. In conclusion, as a result of the 
decisions of this Court referred to by me 
earlier, I hold that the respondent is not 
entitled to any benefits under the Act and 
consequently the order of the 5th Assistant 
Judge holding an opinion to the contrary 
and ordering the appointment of a Com- 
missioner cannot be sustained. The 
appeal is therefore allowed and the order 
of the Sth Assistant Judge is set aside. 
The trial of the suit will be proceeded with 
as regards the other contentions which 


arise for consideration in the suit. There 

will be no order as to costs, 
V.S. Appeal allowed. 
I. (1965) 2 §.C,J. CED 1 M.L.J. 
(1966) 1 KWo R. (S. : (1966) 
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I} CHANDRASEKHARAN V. BAR COUNCIL OF TAMIL NADU (Ramaprasada Rao, 7.) 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT :—T. Ramaprasada Rao, 7. 
P. Chandrasekharan Petitioner” 


0. 


The Bar Counci! of Tamil Nadu re- 
presented by its Secretary, High 
Court Buildings, Madras-2 and 
others Respondents. 


Advocates Act (XXV af 1961), sections 
58-AA, 17—-Extensian to Pondicherry—Per- 
sons in Pondicherry entitled to be enrolled 
as Advocates by the Bar Council of Tamil 
Nadu—Requisite- qualification—Enralment af 
an Advocate—Secretary of the Bar Assaciation 
of Pondicherry—Not an aggrieved person. 


If a person had the requisite qualifications 
tO enter into One or other of the classes 
of Advocates delineated in the Arrete 
(of Pondicherry), then such entitlement 
per se would enable him to seek entry 
in the roll of Advocates kept by the Bar 
Council (of Tamil Nadu) under section 17 
of the Advocates Act of 196r. 


A person who had the requisite qualifi- 
cations tO enter as a probationary 
Advocate need not necessarily take steps 
to enrol himself as such to gain entitle- 
ment under section 58-AA (1) and move 
the Bar Council of Tamil Nadu to 
include him in the list maintained by the 
latter Council under section 17 of the 
Advocates Act. As long as a person had 
the legal qualifications then he would 
be entitled as a matter of right and parti- 
cularly because of the statutory fiction to 
gain admission into the list of Advocates 
of this State by enrolling himself through 
the Bar Council of Tamil Nadu. 

[Para, 6.] 


The Secretary of the Bar Association of 
Pondicherry cannot preventthe expansion 
of the list of Advocates as there is no 
such prohibition as to number as was 
contemplated by the colonies under the 
Arrete. No personal right of the Secre- 
tary of the Bar Association of Pondicherry 
is affected by the enrolment of a person 
by the Bar Council of Tamil Nadu. 


*W,P. Nos, 121 and 123 of 1971 (P.). 
24th January, 1573, 
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Even if there is any irregularity in the 
matter of enrolment by the Bar Council 
of Tamil Nadu, it is for other authorities, 
other than the Secretary of the Bar 
Association of Pondicherry who should 
seek to correct the act of the Bar Council 
of Tamil Nadu. [Para. 8.] 


Case referred to : 


Sunil Kumar v. State of West Bengal, ALR. 
1963 Cal. 614. 


Petitions under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated ‘therein, and in the 
respective affidavits filed therewith the 
High Court will be țp leased to issue writs 
Of mandamus restraining the second 
Respondent in each of the petitions from 
practising the profession of law in the 
Union Territory of Pondicherry and 
restraining the first Respondent in both 
the petitions from sO permitting the second 
respondent in each of the petitions to 
practice. 


K. K. Venugopal and P. Chidambaram, for 
Petitioner, l 


A, Balasubramaniam, for Respondent. 


The Court made the following 


Orver.—The petitioner in these petitions 
is the Secretary of the Bar Association of 
Pondicherry. When the Pondicherry 
State was part Of the French Settlements 
in India, persOns intending to practise 
the profession of law ‘were governed by 
certain regulations contained in the 
Arrete dated 22nd June, 1932. I shall 
presently refer to the same. The peti- 
tioner’s complaint is that the second 
respondent in each of these two petitions, 
though having the requisite legal quali- 
fication tO practise as an advocate, 
yet, he not having taken the initiative of 
enrolling himself as a legal practitioner 
entitled either to plead or to. plead and 
act in accordance with the Arrete as 
above, cannot by the mere accidental 
circumstance of bis having been in 
Government service at the time when 
the Advocates Act of 1961 was extended 
to the State of Pondicherry, seek the 
assistance of the Bar Council of Tamil 
Nadu, which is the first respondent in 
these petitions, for the purpose of being 
enrolled as an advocate on the rolls of 
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the Bar Council of Tamil Nadu. His 
main, contention is that, in the absence 
of any effort on the part of the end 
respondent to get into the portals of the 
institution of law through the Bar 
Council of the quandom Pondicherry 
State, he cannot circumvent the proce- 
dure and seek the assistance of the first 
respondent and get himself enrolled as 
an advocate. The first respondent’s case 
is that, in accordance with section 58-AA 
of the Advocates Act of 1961, which was 
introduced after the Act was extended to 
the State of Pondicherry, the first res- 
pondent had the requisite power and 
authority to entertain the application 
of the second respondent to be enrolled 
as an advocate On the rolls of the Bar 
Council of Tamil Nadu and it was after 
due and full enquiry and after a perusal 
of the necessary records, such an enrol- 
ment was effected and tberefore the 
present petitions seeking for a writ of 
mandamus directing the second respon- 
dent who has been so enrolled by the 
first respondent not to practise the pro- 
fession of law in the Union Territory of 
Pondicherry and restraining the first 
respondent from so permitting the second 
respondent tO practise are unsustainable. 


2. The entire case depends upon tbe 
interpretation Of section 58-AA of the 
Advocates Act of 1961 in the light of 
the Arrete Of 1932. The Arrete dealing 
with the institution of Bar Council has 
three chapters. It is gathered from the 
text of such chapters that there were 
three distinct classes of advocates under 
the French Settlements in India, which 
included: Avocate Conseils, Conseils 
Agrees and Avocate Stagiaires. The 
number of persons who could be taken 
into each class is prescribed for each of 
the Settlements such as Pondicherry, 
Karaikal and (Chandranagore. Certain 

ualifications are prescribed for each of 

e above classes. The Avocate Con- 
. seils must be provided with the diploma 
of Licencie et droit issued by a State 
University of France or by the State 
University of Algiers (Article 2). Avocate 
Conseils and Conseils Agrees are the only 
rualified legal practitioners qualified to 
plead and represent. In contradistinc- 
tion to this, Avocate Stagiaires are 
authorised only to plead. Provision is 
made for the preparation of a list of such 
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members in each class of advocates as 
above, which is to be prepared by the 
Bar Council of the Settlements. Article 
8 provides that Avocate Stagiaires would 
also be entitled to be entered in the list 
as Avocate Conseils or Conseils Agrees, 
provided certain conditions mentioned 
therein are satisfied. Article 9 is a formal 
provision providing for the furnishing of 
security by the first two classes of advo- 
cates and enjoining on them to swear on 
oath in the prescribed manner before the 
prescribed authority. The decree is also 


prescribed. Chapter III (Title III) 
deals with Avocate Stagiaires. They 
are called probationary advocates. 


Article 19 says that he should have 
completed the age of 21 years, should 
produce his diploma of Licencie et droit, 
should be a French citizen, should have a 
civil status and should morally be to the 
satisfaction of the Chief of the Judicial 
Department etc. He has to seek entry 
as a probationer through the Bar Council 
of the Colony and take an oath before 
the prescribed authority. On such entry 
the probationary advocate takes the title 
of Avocate Stagiaire and he would be 
entitled to wear a robe and he is subject 
to all such disciplinary code of conduct 
applicable to the other two classes of 
advocates. The probation is for a period 
of two years and on the expiry of the 
probation period he has to appear for 
an examination and if he successfully 
passes the examination, he would be 
enlisted as a regular advocate. These 
provisions, in short, are the relevant 
provisions for our purposes. 
g. Section 24 of the Advocates Act of 
1961, as it originally stood prior to the 
amendment of 1968, prescribed certain 
educational qualifications, to wit, a 
degree in law from any University in 
the territory of India or such other 
University as is prescribed and referred 
to in this section. Section 17 enjoins 
the State Bar Council to maintain a roll 
of advocates in which shall be entered 
the names of those who are admitted as 
advocates by it in accordance with the 
statutory provisions. On 10th June, 
1968, the Advocates Act was extended to 
the State of Pondicherry and section 
58-AA was added to the statute book. 
That section reads as under: 

“Special provisions in relation to the 


Union of Pondicherry: f1) Notwith- 
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standing anything contained in this 
Act, all persons who, immediately 
before the date on which the provi- 
sions Of Chapter III are brought into 
force in the Union territory of Pondi- 
cherry, were entitled to practise the 
profession of law (whether by way of 
pleading or acting or both) under 
any law in force in the said Union 
territory/orwho would have been so 
entitled had they not been in public 
service On the said date, shall for the 
purposes of clause (a) of sub-section (1) 
of section 17 be deemed to be persons 
who were entered as advocates on the 
roll of a High Court under the Indian 
Bar Councils Act, 1926, and every 
such persOn may, On an application 
made in this behalf within such time as 
may be specified by the Bar Council 
of Madras, be admitted as an advocate 
on the State roll maintained in respect 
of the said Union territory, 


(2) Notwithstanding anything con- 
tained in this Act every person who, 
immediately before the date on which 
the provisions of Chapter IV are 
brought into force in the Union terri- 
tory of Pondicherry, was practising the 
profession of law (wether by way of 
pleading or acting or both or in any 
Other way) by virtue of the provisions 
of any law in force in the said Union 
territory, who does not elect to be or 
is not qualified to be, enrolled as an 
advocate under sub-section (1) shall, 
notwithstanding the repeal of the rele- 
vant provisions of such law by the 
Pondicherry (Extension of Laws) Act, 
1968, continued to enjoy the same 
rights as respects practice in any Court 
Or revenue Office or before any autho- 
rity Or person and be subject to the 
disciplinary jurisdiction of the same 
authority which he enjoyed, or, as 
the case may be, to which he was 
subject, immediately before the said 
date and accordingly, the relevant 
provisions of the law aforesaid shall 
have effect in relation to such persons 
as if they had not been repealed”. 


That the Advocates Act, 1961 has been 
extended to the State of Pondicherry is 
seen from the Pondicherry (Extension of 
Laws) Act, 1968, which contains various 
schedules which delincate the various 
Acts applicable to that State and one 


such schedule includes the Advocates Act 
of 196I. 


4. In the instant case, it is not denied 
at the second respondent in each cf 
these petitions was in public service 
on roth June, 1968 when the Advocates 
Act was extended to the State of Pondi- 


cherry. 


5. Mr. Venugopal, learned Counsel for 
the Petitioner, after referring to the 
salient features of the Arrete of 1932, urges 
that, unless and until the second res- 
pondent or persons similarly placed sought 
entry and entered into one or other of the 
classess of advocates set out in the Arrete, 
it cannot be said that the second res- 
pondent is a person who had the requisite 
statutory qualifications to move the first 
respondent for being enlisted as an advo- 
cate under the Advocates Act of 1961. 
In the main, it is stated that even though 
the second respondent in each of the peti- 
tions was in public service, as he did not 
take steps to enrol himself as a ț roba- 
tionary advocate or avocate stagiaire, 
he cannot be said to be an advocate who 
was entitled on the crucial date, namely, 
roth June, 1968, to practise the profession 
of law either by pleading or by acting. 
On the other hand, Mr.Balasubramaniam, 
learned Counsel for the Bar Council, 
who has produced the records on the 
issue Of the rule nisi, says that the Council 
as a body was satisfied that the second 
respondent was entitled to practise the 
profession of law, but for the accident 
of his having been in public service on 
the crucial date, and that such entitle- 
ment by itself is sufficient within the 
meaning of section 58-AA of the Act to 
enrol him as an advocate on the rolls 
of the Bar Council of Tamil Nadu. That 
the second respondent in each of these 
petitions is qualified under Article 2 of 
Árrcte is not in dispute. The question 
is whether a person should have entered 
into the portals of the Bar Council of 
the colony by enrolment at least as a 
probationary advccate before he could 
move the first respondent for a similar 
enrolment in the State of Tamil Nadu. 
Section 58-AA could be scanned and 
understcod thus. (1) There is q non- 
obstante clause in the beginning of the 
section which obviously means that a 
special provision has been made as regards 
persons in the Union territory of Pondi- 
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cherry qualified in law, but who have 
not yet entered into the arena of the pro- 
fession of law. (2) All persons who are 
entitled to practise the profession of law, 
whether by way of pleading or acting or 
both undér the law in force in the said 
Union territory, belong to a ‘“‘definite 
class” entitled to be enlisted as advocates 
of the Bar Council of Tamil Nadu. 
(3) Again, persons who would have 
been so entitled had they not been in 
public service on 1oth June, 1968, shall 
also by a fiction be deemed, to be } ersons 
who could claim entry as advocates on 
the rolls of the Bar Council, Tamil Nadu. 
(4) They should however make an appli- 
cation as prescribed and within the time 
stated, to the Bar Council, Tamil Nadu. 
Thereafter the Bar Council on verifica- 
tion and enquiry admits such a person or 
persons as advocates on the State roll. 
We are not in the instant case concerned 
with section 58-AA (2). 


6. The second requirement which would 
enable a person to seek such entrv into 
the Bar Council of Tamil Nadu is the 
subject of controversy. The petitioner 
would say that the word entitlement in 
the section could only mean persons who 
have been already admitted by the Bar 
Council of the Settlements on its rolls as 
advocates Of One or other of the cate. 
gories enumerated in the Arrete or 
persons who have taken reasonable and 
bona fide steps for being enrolled at least 
as a probationary advocate. Merely 
because a person has the requisite legal 
qualification it cannot be said that he 
is One who is entitled to be enrolled in 
accordance with the deeming provision 
in sub-clause (1) of section 58-AA. 
I am unable to agree that the entitle- 
ment referred to in the sub-clause as 
above should be understood in such a 
restricted way. The Parliament was 
conscious of the fact that persons in 
public service on the crucial date, who 
are otherwise entitled to enter into the 
arena Of legal profession, should not by 
reason of such accident or circumstance 
of their being in public service be pro- 
hibited from entering into the legal pro- 
fession. In fact, the deeming clause, as 
contained in the third requirement in 
my view, has been introduced so as to 
benefit such of those tublic servants who 
by reason of their preOccupation in such 
public service are unahle to enter into 
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the legal profession though they have th 
requisite qualifications to do so. It, 
therefore, follows that if the second res- 
pondent in these petitions had the requi- 
site qualifications to enter into one or 
Other of the classes of advocates delinea- 
ted in the Arrete, then such entitlemen 
per se would enable him to seek entry 
in the roll of advocates kept by tb. 
Bar Council under section 17 of th 
Advocates Act of 1061. It is conceivabl 
that in situations like that, it would not 
be possible for such a public servant to 
apply to the Bar Council of the colonies 
under Title III of the Arrete. He has 
to take an oath as prescribed under 
Article 21. He has to wear a robe and 
is put in probation as an Avocate 
Stagiaire for a period of 2 years. Article 
29 no doubt prohibits Avocate Conseils 
and Conseils Agrees from carrying 
On any Other profession or any other 
bargain. But in public interest it can- 
not be expected that a probationary 
advocate can sO indulge in other acti- 
vities other than the practice of the legal 
profession. It would be unwise to com- 
prehend such a situation because Article 
19 provides that the morality of the candi- 
date who seek admission as a probationary 
advocate should be very high. 
All these things taken together gives the 
impression that a person who has the 
requisite qualifications tO enter as a fro- 
bationary advocate need not necessarily 
take steps to enrol himself as such to gain 
entitlement under section 58-AA (1) 
and move the Bar Council of Tamil 
Nadu to include him in the list main- 
tained by the latter Council under section 
17 Of the Advocates Act. Entitlement 
is an elastic expression and could not be 
ironjacketed as is sought to be made out 
by the learned Counsel for the petitioner. 
The fiction created under section 58-AA 
will not properly work itself out to its 
fullest extent, if such a restricted mean- 
ing as cOntended by the petitioner is to 
be given to the class of persons who 
could be enrolled by the first respondent 
as advocates of this State. As long as 
the second respondent had the legal 
qualifications then he would be entitl 
as a matter of right and particular! 
because of the statutory fiction to gain 
admission into the list of advocates 0° 
this State by enrolling himself ou 


. the Bar Council of Tamil Nadu, 
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4. The decision in Sunil Kumar v. State 
of West Bengal1, was referred to in. the 
course Of the arguments in support of 
the petitioner’s contention. I do not 
think that this decision helps the peti- 
tioner in any way. That was a case 
where the Mukhtearship examination 
which entitled persons to practise as legal 
practitioners was stopped after the 
Advocates Act of 1961 was introduced. 
The consequence was that nobody could 
therefore be admitted or be enrolled as 
Mukhtear under the provisions of the 
quandom Legal Practitioners Act, 
which was repealed by the later Advocates 
Act. Some of the persons who were so 
kept out and who were prejudiced by 
reason of the examination for Mukhtear- 
ship not being held went to Court and 
sought for a direction compelling the 
Committee of Legal Education to hold 
such examination. In the course of 
the hearing of the case it was cOntended 
that even if there had been a deprivation 
of the right of the appellants in that case 
to appear at the Mukhtearship examina- 
tion and seek enrolment as Mukhtears, 
yet their right was restored by section 58 
(4) of the Act. The Court negatived 
the contention. Section 58 (4), which is 
though not in pari materia but similar in 
sense to section 58-AA of the Act, was 
considered by Mitter, J., who observed 
that section 58 (4) did not apply to per- 
sons who had not acquired the nec 

qualifications under section 6 of the Legal 
Practitioners Act and that it was designed 
to safeguard the rights of persons who 
had already acquired the necessary quali- 
fications mentioned in section 6. I have 
referred to this decision only for the pur- 
pose of demonstrating that, if a person is 
qualified to become an advocate, then 
he has the requisite entitlement to move 
such of those statutory authorities as are 
available to him from time to time and 
ask them to enrol him as an advocate. 
The second respondent in each of these 
petitions could not move the Bar Council 
of the Colony on or before roth June, 
1968 because they were public servants 
and they were engaged in an avocation 
of their own. After the ‘Advocates Act 
was extended to the State of Pondicherry 
they having acquired already the quali- 
fications for entry, wanted to enter the 
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profession of law. At that stage, can it 
be said that they are not entitled, to seek 
admission into the profession? I do not 
think any such conclusion can be arrived 
at either generally or in the circumstances 
of the instant case. As the second res- 
pondent in each of these petitions did 
have the necessary qualifications to seek 
entry as advocates, they could , have 
done so under the Arrete, and having 
not done so, they could move the first 
respondent to enrol them as advocates 
and the act of the first respondent in 
having enrolled them is in full accord 
with the text and intendment of section 
58-AA, of the Act. 


8. I may incidentally point out that the 
petitioner cannot be said to be an aggrie- 
ved person either, He is the Secretary 
of the Bar Association of Pondicherry. 
He was therefore, an Advocate on-the rolls 
of the Colonies then and is in the list of 
the Bar Council of Tamil Nadu now. He 
cannot prevent the expansion of the lis 

of Advocates as there is no such prohibi- 
tion as tO number as was contemplated 
by the Colonies under the Arrete. Ther 

at least a minimum number was pres- 
cribed for each class of advocates. But, 
fortunately, there is no such limitation 
in the list of advocates to be enrolled 
by the Bar Council of Tamil Nadu and 
under the Advocates Act of 1961. 
Again, nO personal right of the petitioner 
is affected by the enrolment of the 
second respondent in each of these peti- 
tions by the first respondent. Even if 
there is any irregularity in the matter of 
enrolment by the first respondent, it is 
for Other authorities, other than the peti- 
tioner, who.should seek to correct the 
act of the Bar Council of Tamil Nadu. 
It is not for the petitioner to come up to 
the Court under Article 226 of the Consti- 
tution and seek for a writ of mandamus 
preventing the second respondent in 
each of these petitions from practising 
though they have the necessary certifi- 
cates and also passport to practice 
as given and endorsed by the Bar Council 
of Tamil Nadu. On the ground that the 
petitioner is not a person affected also, 

these writ petitions should fail. 

o 

g. Incidentally I am informed that when 

the Bar Council of India had occasion to 

deal with the alleged impropriety or 
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irregularity in the act of the first respon- 
dent in having enrolled the second res- 
pondent in each of these petitions, it 
appears that it had approved the act of 
the Bar Council of Tamil Nadu. On this 
ground also, nO writ can issue against an 
order which has merged in the order of 
the Bar Council of India. 


10, These writ petitions are dismissed. 
There will be no order as to costs. 


S.J. 


Petitions 
dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


(Appellate Jurisdiction.) 


PRESENT: —P. S. Kailasam and N. S. 
Ramaswami, F}. 


Hayakawa Denki Kogyo Kabushiki 
Kaisha (Hayakawa Electric Company 
Lid ), Japan .. Appellant* 


U, 


Associated Electronic and Electrical 
Industries, Bangalore and another 
Respondents. 


Trade and Merchandise Marks Act (XLILI of 
1958), sections 18 and 11 (a)—Resistration of 
trade mark—Requirements ta be fulftlled— 
Section 11 (a), when attracted, 


In order to get registration of a trade 
mark, the applicant should not only be 
the proprietor of the trade mark but 
should also satisfy the requirements men- 
tioned in section 9 of the Trade and 
Merchandise Marks Act. |Para. 6.] 


For the purpose of claiming proprietor- 
ship of a trade mark it is not necessary 
that the mark should have been used for 
a considerable length of time. Even a 
single actual use with intent to continue 
such use confers a right to such mark as 
a trade mark. [Para, 23.] 


Held on facts: As the Indian firm was 
marketing the cOncerned transistor radio 
set as its goods (and not as that of the 
Japanese firm) the user of the trade 
mark ‘Sharp’ in relation to such goods 
is Only in exercise of proprietary right 
thereof. In any event, it is not possible 
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to hold that the Indian firm had been 
using the trade mark only on behalf of 
the Japanese firm. The radio sets mar- 
keted in India were not those of the 
Japanese firm, the latter having sug plied 
only some components (it may be the 
major components) for manufacturing 
the sets. Further such components sup- 
plied by the Japanese firm were so done 
only on the basis of seller and buyer 
relationship and there was no Other rela- 
tionship between the parties. The 
imports were being made by the Indian 
firm and not by the Japanese firm. Under 
all these circumstances: it cannot be con- 
tended that the Indian firm had not been 
using the trade mark as proprietor thereof. 
There can be no doubt that the Indian 
firm had been using the trade mark 
‘Sharp’ with intent to continue such use 
in relation tO transistor radiO sets apart 
from other goods. It is also clear that 
the said mark had become distinctive of 
the goods of the Indian firm. The 
requirements of section 18 (1) and that 
under section 9 (1) were therefore satis- 
fied and the Indian firm was. entitled to 
apply for registration of the said mark. 


[Paras, 14, 23 and 29.] 


Section 11 (a) of the Act can be invoked 
tO prevent registration of a trade mark 
only if the goods of the objector has a 
reputation in this country. In the present 
case the goods of the Japanese firm had 
never come into the Indian market and 
therefore there is no question of reputa- 
tion for its goods in this country. Hence 
section 11 (a) of the Act is not applicable 
to the present case, [Paras. 30, 33.] 
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(1970) R.P.C. 339; D.LE.H.L. Trade 
Mark, (1970) R.P.G. 435. 


Appeal under Clause 15 of the Letters 
Patent against the decree of the Honour- 
able Mr. Justice Venkatadri dated 22nd 
November, 1968 and passed in A.A.O. No. 
391 Of 1965. Appeal against the order 
‘of the Assistant Registrar of Trade 
‘Marks, Madras, dated 14th May, 1965 
and made in Application No. 206181 
(Opposition No. M.A.S. 191) in the 
names Of M. B. Lal, M.B. Hiranand and 
L. Mangharam ‘Trading as Associated 
Electronic and Electricals Industries for 
Registration of a trade mark in Class 9g. 


Mls. King and Partridge, for Anpellant. 


`V. Veeraraghavan, P. S. Chinnappa and Y.K. 
Mohan'Raj, for Respondents. 


The Judgment of the Court was delivered 
by . 


Ramaswami, F.—Tnis Letters Patent 
Appeal is against the judgment of 
Venkatadri, J. in C.M.A. No. 391 of 1965. 
‘The dispute is regarding the question 
whether the first respondent before us 
is entitled to have the word “Sharp” 
registered as its trade mark in respect of 
‘Transistor Radios, Radio Amplifiers’ and 
Inter-communication apy aratus, in Part A 
of the Register. The first respondent is 
Associated Electronic and Electrical 
Industries by its partners, M. B. Lal, 
M. B. Hiranand and L. Mangharam doing 
business at Bangalore, hereinafter referred 
to as the Indian firm. Tne appellant 
is Hayakawa Denki Kogyo Kabushiki 
Kaisha (Hayakawa Electric Company 
Limited) doing business at Okasa, Japan 
hereinafter referredto as the Japanese 
firm. The Indian firm filed an apt lication 
under the provisions of the Trade and 
Merchandise Marks Act, 1958 (herein- 
after referred to as the Act) before the 
Assistant ‘Registrar of Trade Marks, 
Madras for registering the word ‘‘Sharp” 
as its trade mark. It was so filed on 7th 
December, 1961 and was duly advertised 
jn the Trade Marks Journal. Then the Jap- 
anese firm lodged a notice of ‘opposition. 
Affidavits by way of evidence as con- 
templated under the Act were filed by 
the respective parties before the Assistant 
Registrar, who refused to ister the 
trade mark in the name of Indian 
firm, Then the Indian firm filed an appeal 
50 


to this Court which was heard by 
Venkatadri, J. The learned Judge held 
that the Indian firm was entitled to regis- 
tration of the trade mark ‘‘Sharp” and 
therefore, the order of the Assistant Regis- 
trar Was set aside and the appeal was 
allowed. It is against this judgment of 
Venkatadri, J. the present Letters Patent 
Appeal is filed by the Japanese firm. 


2. First we shall notice the facts estab. 
lished in this case. The Japanese firm 
is a reputed One and it seems to have 
celebrated its Golden Jubilee in 1961 or 
so. The word ‘‘Sharp” is its trade mark 
in Japan. Under this trade mark the 
Japanese firm was selling Radios, Television 
sets etc. for a long number of years. The 
Japanese firm has international reputation 
and itis stated that its goods are marketed 
in many Other countries though there is 
no evidence to show that the word 
“Sharp” had been registered as a’ trade 
mark for the said firm in any other country 
than Japan. However, the goods of the 
Japanese firm had never entered the 
Indian market. The Japanese firm 
claimed before the Assistant Registrar 
that prior to 1939, that is the year in 
which Japan entered the second World 
War, Transistor Radios of the Japanese 
firm were being sold in India and that 
Only because of the War, the export of 
Transistor Radio sets to India had been 
stopped. It was also its case that some 
years after the War came to an end, it 
corresponded with an Indian firm in 
Calcutta and also sent its catalogues to 
the Calcutta firm with the idea of recap- 
turing the Indian market. The Assistant 
Registrar has not accepted the case of 
the Japanese firm that it had been selling 
its Transistor sets in India up to the year 
1939. The Assistant Registrar also found 
that even though the Japanese firm had 
sent its catalogues to the Calcutta firm 
that fact is no avail regarding the present 
controversy. It is now accepted by the 
Japanese firm that prior to 1959, its goods 
had never entered the Indian market. . 


The Indian firm has an associate 
concern which is a proprietary one under 
the name and style of Lekhraj Jassumal 
and Sons. Mangharam, one of the,part- 
ners Of the Indian firm is the proprietor 
of the above concern and he is no other 
than the father of M. B. Lal and M. H; 
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Hiranand, the two other partners of the 
Indian firm. Hiranand was the person 
who was actively engaged in the affairs 
of the Indian firm as well as its associate, 
Lekhraj Jassumal and Sons. Hiranand 
had been to Japan in or about June 1959 
and then, for the first time, he contacted 
the Japanese firm. The Japanese firm 
agreed to supply kits of Transistor Radio 
sets of a particular model to the Indian 
firm which the Indian firm was to assemble 
and sell in the Indian market. Accord- 
ingly the Japanese firm did supply 500 
kits of Transistor Radio sets of a parti- 
cular model, on the Indian firm getting 
the necessary import licence therefor. 
The kits so imported formed the major 
components for the Transistor Radio sets 
and the Indian firm assembled them at 
Bangalore, using some more components, 
than the kits supplied by the Japanese 
firm. The Japanese firm had supplied 
along with the goods the metal badge 
containing the word “Sharp”. The 
Indian firm marketed the Transistor 
Radios so assembled by it as its goods. 


4. Even before there was any contact 
between the Indian firm and the Japanese 
firm, the Indian firm had been using the 
trade mark ‘‘Sharp” for certain of its 
goods, viz., for Radio Amplifiers, Inter- 
communication sets as well as Hearing- 
aids. The finding of the Assistant 
Registrar is that the Indian firm was so 
using the trade mark “Sharp” from end 
January, 1999. It may be particularly 
noted that as per his finding, which is 
now accepted by both the parties, the 
contact between the Indian firm and the 
Japanese firm was Only in June 1959, 
while the Indian firm has started using 
the trade mark ‘‘Sharp” even from end 
anuary, 1959, though such user was only 
in relation to Radio Amplifiers, Inter- 
communication sets and Hearine-Aids 
and not to ‘Transistor Radios. The 
Indian firm did not even have the know- 
how for making Transistor Radios prior 
to its contact with the Japanese firm. 
The latter supplied the technical know- 
how and also the kits for assembling. 


5.. The question for consideration 1s 
whether on the above established facts 
the Indian firm is entitled to have the 
trade mark ‘“‘Sharp” registered in India 
in relation to Transistor Radio sets, 
Radio. Amplifiers and Inter-communi- 
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cation sets, The application for regis- 
tration is under section 18 of the Act. 
That section says that any person claim- 
ing to be the proprietor of a trade mark . 
used Or proposed to be used by him, 
who is desirous of registering it, shall 
apply in writing to the Registrar in the 
prescribed manner. Section 2 (1) (j) 
of the Act defines the word “mark” as 
including a device, brand, heading, label 
ticket, name, signature, word, letter or 
numeral or any combination thereof. 
Therefore, even a word will be a ‘mark’. 
Section 2 (l) (v) of the Act defines the 
term ‘‘trade mark”. We are not con- 
cerned with sub-clause (i) of that sub- 
section for the present purpose. Under 
sub-section (ií), it is provided that ‘trade 
mark’ means a mark used Or proposed to 
be used in relation to goods for the purpose 
of indicating a connection in the course of 
trade between the goods and some person 
having the right, either as proprietor or 
as registered user tO use the mark. There 
is no dispute that the word “Sharp” is a 
trade mark as defined above, but the dis- 
pute is whether the Indian firm is a person 
claiming tO be the proprietor of the said 
trade mark. According to the Japanese 
firm, the Indian firm had been using the 
trade mark only on behalf of the Japanese 
firm, that the Indian firm had never used 
the said trade mark as proprietor thereof 
and, therefore, the Indian firm is not 
entitled to registration of it. The 
Japanese firm had been contending that 
the sales of Transistor Radio sets under 
the trade mark “‘Sharp” effected by the 
Indian firm in the Indian market go only 
to the credit of the Japanese firm who is 
the proprietor of the mark, that, therefore, 
it is the Japanese firm which is entitled 
to have the trade mark registered in its 
name in this country and that the Indian 
firm cannot have any such right In fact 
the Japanese firm filed an application 
before the Registrar of Trade Marks, 
Calcutta for registering the trade mark 
“Sharp” for transistor, radios in its 
name. This was some time after the 
Indian firm filed the application before 
the Assistant Registrar, Madras out of 
which the present appeal has arisen, and 
the said application before the Registrar 
at Calcutta was pending when the Assis- 
tant Registrar at Madras disposed of the 
present application. The Japanese firm 
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had also entered into an agreement with 
a Bombay Company by name Indian 
Plastics Limited, and it is stated that 
the said company filed yet another appli- 
cation for registering the trade mark 
“Sharp” in its name at Bombay. 


6. The main question for consideration 
is whether the Indian firm has a proprie- 
tary right to the trade mark ‘‘Sharp” as far 
as this country is concerned. The regis- 
tration of the trade mark in the name of 
the Indian firm is opposed not only on 
the ground that the Indian firm is not 
the proprietor of the said trade mark but 
also on the ground that none of the 
requirements contained in section g of 
the Act is satisfied and also by virtue of 
the prohibition in section 11 (a) of the 
\Act. It is not disputed that in order to 
get registration of a trade mark, the 
applicant should not only be the proprie- 
tor of the trade mark but should also 
satisfy the requirements mentioned in 
section 9. Section g (1) says that a trade 
mark shall not be registered in Part A 
of the Register unless it contains or con- 
sists Of at least one of the five essential 
particulars mentioned as (a) to (e) in 
that sub-section. It is not claimed that 
any of the requirements mentioned under 
“(a) tO (d) are satisfied in the present case. 
But it is claimed that the requirement (e) 
which is, “any other distinctive mark” 
issatisfied. Sub-section 5 (b) of section g 
provides that if by reason of the use of 
- the trade mark (or of any other circum- 
.stances) the trade mark is in fact so adop- 
ted to distinguish or is in fact capable 
of distinguishing the goods of the appli- 
cant, it can be taken to be a distinctive 
mark. While it is the case of the Indian 
firm that the trade mark “Sharp” has 
become distinctive of its goods by virtue 
of its user Of the mark in relation to its 
goods, the case of the Japanese firm is 
that the Indian firm has not acquired 
any such distinctiveness in respect of the 
mark inasmuch as the user of the mark by 
the Indian firm was only on behalf of the 
Japanese firm. 


4. Section 11 speaks of prohibition of 
registration of certain marks. Even 
if the Indian firm is the proj rietor of the 
trade mark and has acquired distinctive- 
ness Of the mark by user in relation to its 
goods, still registration of the mark has to 
. be refused if any one of:the clasues'under 


section II is attracted. According to the 
Japanese firm, section 11 (a) which says 
that a mark, the use of which would be 
likely to deceive or cause confusion, shall 
not be registered as a trade mark, is 
applicable to this case. According to the 
Japanese firm, as the trade mark “Sharp” 
is being used by it for a long number of 
years in Japan and other countries in 
relation to Transistor Radics, (and Televi- 
sion sets), the registration of the said 
mark, in the name of the Indian firm 
would be likely to deceive or cause confu- 

sion as contemplated under section 11 

(a) of the Act. 


8. The main contention of Mr. Vijaya- 
raghavan, the learned Counsel for the 
Japanese firm is that the Indian firm has 
no proprietary interest in the trade mark 
“Sharp”, that the Indian firm had been 
using the trade mark only on behalf of 
the Japanese firm and that, therefore, the 
Indian firm is not entitled to apply for 
registration of the said mark. The con- 
tention 1s that as far as Transistor Radios 
are concerned, the Indian firm had been 
using the trade mark only in pursuance of 
an ent between the two firms 
under which the Japanese firm had been 
supplying the know-how and the kits and 
the Japanese firm had only permitted the 
Indian firm to use the said mark in rela- 
tion to Transistor Radio sets sold in 
India. Itis further contended that under 
the above circumstances, even though the 
Indian firm had been using the trade 
mark in relation to Transistor Radios, 
the said mark cannot be considered as 
distinctive of the goods of the Indian 
firm. i 


. As already noted, Hiranand of the 
Taa firm had been to Japan in or 
about June 1959 and then, for the first 
time, he had contacted the Japanese firm 
after which there was an arrangement 
between the two firms and the Japanese 
firm had supplied not only kits of a parti- 
cular make of Transistor Radios but also 
the know-how of assembling the same. 
‘The correspondence between the two 
firms, started from June, 1959 are on 
record and the learned Counsel for the 
Japanese firm invited our particular 
attention to the letter dated 13th 
September, 1961 written by the Indian 
firm ‘to the Japanese firm as well as a 


‘cable from the Japanese firm and a reply 
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‘cable from the Indian firm, at about the 
‘time when the two firms fell out. It may 
ibe mentioned here that by the end of the 
year 1961, the ent between 
the two firms under which the Japanese 
firm had been supplying kits of Transistor 
Radio sets for assembly by the Indian 
firm had come to an end. Byits letter 
‘dated 25th December, 1961, the Japanese 
firm wrote that it had at pointed Messrs, 
Indian Plastics Limited (a Bombay Gom- 
any) as its agents in India, and therefore, 
the Indian firm may correspond with that 
Bombay Company for any of its further 
requirements. It is sometime prior to 
the writing of the abovesaid letter, the 
‘cable from the Japanese firm and the 
reply from the Indian firm came to be 
given. The letter dated 13th September, 
1961 written by the Indian firm to the 
Japanese firm relied On by the learned 
Counsel, is also at a time when the 
arrangement between the two firms was 


nearing its end. 


to. The abovesaid letter dated 13th 
‘September, 1961 is in reply to a letter of 
the Japanese firm which is dated 17th 
August, 1961. Itis seen from these letters 
that the Indian firm had been requesting 
the Japanese firm to supply kits of another 
model than the one for which kits had 
already been supplied, and in that con- 
nection the Japanese firm expressed its 
doubt as to whether the Indian firm would 
be in a position to assemble the parti- 
cular model asked for by the Indian firm. 
In that connection the Japanese firm 
asked the Indian firm'to send samples of 
assembled Transistor Radio sets of the 
previous model of which kits had been 
supplied by the Japanese firm. In the 
above letter (dated 17th August, 1961) 
the Japanese firm also hinted that another 
Indian firm was ready to enter into negoti- 
ations with it (Japanese firm) for pur- 
chasing kits of Transistor Radio sets 
and also pay a royalty of a certain per- 
centage On the sales in the Indian market 
to the Japanese firm. In its reply dated 
13th September, 1961, the Indian firm 
had agreed to send samples of assembled 
sets Of the previous model (the kits of 
oe had been supplied by the Japanese 
firm) for examination by the Japanese firm 
and also stated that its associates (Lekhraj 
Jassumal and Sons) had been taking pains 
and good care “‘to establish the reputation 
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of ‘Sharp’ in India”. The Indian firm 
also enclosed a copy of a Journal called 
‘Radio Times of India’ in which an 
advertisement under the name of Lekhraj 
Jassumal and Sons had been made. A 
reading of the above letter of the Indian 
firm dated 13th September, 1961, goes 
to show that the Indian firm was anxious 
that the arrangement under which the 
moa firm had been supplying kits of 
ransistor Radio sets should continue. 


11. In the advertisement referred above, 
it is stated that the Transistor Radio sets 
sold by Lekhraj Jassumal and Sons (the 
associates Of the Indian firm) are assem- 
bled in India in collaboration with the 
Japanese firm who is the largest mahu- 
facturer of Transistor Radios in the world, 
The words “Golden Jubilee” are also 
mentioned over the description of the 
model of the Radio set available for sale. 
The learned Counsel for the Japanese 
firm contends, on these facts that the 
Indian firm had been using the trade 
mark ‘Sharp’ only on behalf of the 
Japanese firm and not as proprietor there- 
of. However, we are unable to agree 
with this contention. 


12. It must be remembered that the 
Indian firm had been using the trade 
mark “Sharp” even from January, 1959, 
while the first contact between the two 
firms was only in June, 1959. No doubt, 
before the cOntact between the two firms, 
the Indian firm was manufacturing only 
Radio Amplifiers, Inter-communication 
sets and Hearing-aids and it had nothing 
to do with Transistor Radios. As already 
mentioned, the Indian firm had not even 
the know-how to make Transistor Radio 
sets before it came into contact with the 
Japanese firm. Even so the fact 
remains that the Indian firm adopted the 
trade mark ‘‘Sharp” for certain class of 

ds manufactured and marketed by it 
in this country, even before it had any- 
thing to do with the Japanese firm. It 
has not been the case of the Japanese firm 
that such adoption of the trade mark 
“Sharp” even in January, 1959 by the 
Indian firm was a dishonest user, It 
has not been the case of the Japanese 
firm that the Indian firm had copied its 
trade mark. The word ‘‘Sharp” is not 
per se distinctive. The Japanese firm had 
not sold any of its goods in India prior to 
the Indian firm adopting the abovesaid 
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word “Sharp” as its trade mark. Anyway. r4 


in the objections taken by the Japanese 
firm for the registration of the mark in the 
name of the Indian firm, it is not stated 
that the Indian firm had adopted the 
mark dishonestly. The only case put 
forward is that the Indian firm had been 
using the trade mark only on behalf of 
the Japanese firm and that, therefore, 
the said trade mark has become distinc- 
tive in India only in relation to the goods 
of the Japanese firm and not that of the 
Indian firm. 


1g. Mr. Vijayaraghavan, the learned 
Counsel for the Japanese firm had to 
concede that he cannot object to the regis- 
tration of the trade mark ‘‘Sharp” in the 
nams of the Indian firm in relation to 
the Inter-communication sets, Radio 
Amplifiers etc., and the objection can be 
Only in respect of Transistor Radios, 
The learned Counsel contends that the 
mere fact that a particular person has 
established a right to register a trade mark 
in relation to some of his goods does not 
mean that the said person would be 
entitled to have the mark registered in 
respect Of all of his other goods as well. 
It is stated that a particular trade mark 
can be that of a particular person in 
relation to certain class of goods and that 
of another in relation to certain other 
classes of goods. Philips Milk of Magnesia 
and Phillips Radio sets were mentioned 
as examples for the same trade mark being 
owned by different persons in relation to 
different classes of goods. But the ques- 
tion here is not Whether a particular trade 
mark can be owned by two different 
persons In relation to two different classes 
of goods. Tine question is whether the 
Indian firm had been using the trade 
mark “Sharp” in relation to Transistor 
Radio sets as proprietor thereof, or whe- 
ther it was using it on behalf of the 
Japanese firm. The fact that the Indian 
firm has started using the trade mark 
“Sharp” even from January, 1959 though 
in relation to Inter-communication sets 
and Radio Amplifiers (and not to Transis- 
tor Radios), becomes important. Un- 
doubtedly the Indian firm has been using 
the trade mark age aori 1959 as 
proprietor thereof. he question is 
whether the user of the same trade mark 
in relation to Transistor Radio sets was 
in any Other capacity. on 
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. In the entire correspondence bet- 
ween. the two firms, there is nothing about 
the trade mark itself. Admittedly there 
is nO Written agreement between the two 
firms for one firm to supply kits of Tran- 
sistor Radio sets to the other. It is only 
from the correspondence, one has to 
gather the nature of the arrangement 
between the two firms. It appears to us. 
that the arrangement amounted to the 
Japanese firm selling kits of Transistor 
Radio sets to the Indian firm with the 
know-how to assemble the same and 
nothing more. Even though the Indian 
firm might have said that the Radio. 
sets sold by itin India were the ‘merchan-- 
dise? of the Japanese firm and ih the 
advertisement it mentioned the words. 
“Golden Jubilee” which may possibly 
refer Only to the Japanese firm, it is 
impossible to hold that the Transistor 
Radio sets marketed by the Indian firm 
in this country were notits goods. It may 
be noted that the Indian firm was not 
importing Transistor Radio sets. The 
import licence was Only for getting the 
kits of Radio sets which might form the 
major components of the Radio -set. 
The Indian firm had to utilise other com- 
ponents in assembling the Radio set. 
Anyway the Radio sets marketed in this. 
country were really the goods ofthe Indian 
firm. This position cannot be disputed. 
and it -is not disputed either. The 
Japanese firm had also been supplying 
the Badge containing the word ‘‘ Sharp” 
but that fact does not advance the case of 
the Japanese firm to any extent, for, one 
is not concerned as to who supplied the 
metal Badge but the real question is 
regarding the user of the trade mark 
“Sharp”. The metal Badges were being 
supplied as any Other component of the 
Radio sets and that fact should not be 
confused with the question as to user of 
the trade mark. Even if the Badge'had 
not been suj plied by the Japanese firm 
there was nothing in the arrangement 
which prevented the Indian firm from 
using the trade mark ‘‘Sharp” for the 
Radio sets assembled and sold by it. 
The Japanese firm supplied only- the 
metal containing the name ‘‘Sharp”’ and: 
not the trade mark. In the cable refer- 
red to above, the Japanese firm sajd that 
it can supply kits of earlier model of the 
‘Transistor Radio sets only without the 
Badge. The Indian firm in its ‘reply 
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cable stated that the kits of Radio sets 
which they required might be supplied 
without the Badge. The learned Counsel 
for the Japanese firm heavily relied on the 
above fact, namely that the Japanese firm 
wanted to withhold the Badge and the 
reply of the Indian firm agreeing to it, 
in support of his contention that the Indian 
firm had been using the trade mark only 
on behalf of the Japanese firm. It is 
contended that in any event the 
Indian firm had not been claiming any 
Proprietory interest in the trade mark. 
, we are unable to agree. The 
supply of the metal Badge containing the 
word “Sharp” or the withholding of the 
same by the Japanese firm does not seem 
to have any relevance to the question 
whether the Indian firm had been using 
the trade mart “Sharp” as proprietor 
thereof in relation to Transistor Radio 
sets as well other items soli by it in 
India. As we said, there is nothing in 
the entire correspondence between the 
parties to show that there was any agree- 
ment between them regarding the user of 
the trade mark “Sharp”. As the Indian 
firm was marketing the Transistor Radio 
sets as its goods (and not that of the 
apanese firm), the user of the trade 
mark in relation to such goods is only in 
exercise of proprietory right thereof. 
In any event, it is not possible to hold that 
the Indian firm had been using the trade 
mark only on behalf of the Japanese firm. 
It is needless to stress that the Radio 
sets marketed in India were not those of 
the Japanese firm, the latter having sup- 
plied only some components (it may be 
the major components) for manu- 
facturing the sets. Further there can be 
no doubt that such components which 
were supplied by the Japanese firm were 
so done only on the basis of seller and 
buyer and there was no other relation- 
ship between the parties. The imports 
were being made by the Indian firm and 
not the Japanese firm. Under all these 
circumstances, We are unable to agree 
with the contention of the learned Cy unsel 
for the Japanese firm that the In lian 
firm had not been using the trade n-ark 
as proprietor thereof, 


15. The contention on behalf of the 
Indian firm has been that the Japanese 
firm had acquiesced in the Indian firm 
using the trade mark as its own in relation 
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to Transistor Radio sets sold in India and, 
therefore, the Japanese firm cannot be 
heard to say that the Indian firm can- 
not have the trade mark registered in 
Part A of the Register. It is stated that 
the Japanese firm had full knowledge 
that the Indian firm had been marketing 
Transistor Radio sets assembled by it 
in India with the trade mark ‘‘Sharp” 
and the Japanese firm never demurred to 
this. It is unnecessary to pursue this 
aspect of the argument because we are 
clear, whether the Japanese firm acquies- 
ced init or not, the Indian firm had 
acquired a proprietory right to the same 
inasmuch as it had marketed its Transis- 
tor Radio sets in this country with the 
trade mark “Sharp”, and the Japanese 
firm had never come into the Indian 
market. 


16. It has also been contended on behalf 
of the Indian firm that as far as the 
Indian market is concerned, the Japanese 
firm should be deemed to have abandoned 
the trade mark “‘Sharp”. It is also con- 
tended that under the circumstances of 
the case the Japanese firm is estopped 
from objecting to the registration of the 
trade mark in the name of the Indian 
firm. For reasons stated supra, We are 
of the opinion, that the question of 
abandonment or estoppel need not be 
pursued. 


17. Now turning to the case-law regard- 
ing the question as to under what cir- 
cumstances a person can claim proprietary 
right in a trade mark, the learned Counsel 
for the Japanese firm says that all the 
decisions referred to by the learned 
Judge (Venkatadri, J.) are really support- 
ing the position taken by the Japanese 
firm and that the learned Judge has mis- 
applied the principles stated in those 
cases. However, we are unable to agree 
with this contention. The decisions dis- 
cussed by the learned Judge in his judg- 
ment are: 


Lavergne v. Hooper1, Ibrahim Currim v. Essa 
Abba Sait?, Meera Sahib v. Abdul Azeaz>, 
Consolidated Foods Corporation v. Brandon and 
Company‘, In the matter of the Trade Marks 





1. (1885) LL.R. 8 Mad. 149. 
2. (1901) LLR. 24 Mad. 163. 
3. LL.R. (1938) Mad. 466 : (1938) 2 M.L.J. 
651: AIR. 1938 1. 
4. ALR. 1965 Bom, 35. 
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Act, 1938 and In the matter of Vitamins 
Lid.’s application fora trade markt, Brown 
Shoe Company's case? and Blackadder v. Good 
Roads Machinery Company Incorporated®, 


18. In Laverone v. Hooper’, the question 
was whether a French Company doing 
business at Cognac (France) in brandy, 
possessed a proprietary right in the trade 
mark ‘Maltese Cross’ as far as India is 
concerned. On facts it was found that 
the French Company had three classes 
of trade marks some of which were used 
by it for brandy specially prepared on 
order, and which the French Company 
regarded as the property of the Lerson 
who gave the order. The trade mark 
“Maltese Cross’ came under that category. 
It was also in evidence that the repre- 
sentative Of the defendant in the case, 
doing business in brandy in India, had 
been to Cognac and selected the trade 
mark ‘Maltese Cross’ for brandy to be 
supplied by the French Company to the 
defendant and the said trade mark 
‘Maltese Gross’ was used Only in respect 
of brandy so supplied to the defendant. 
A Division Bench of this Court held that 
under the circumstances of the case, the 
said mark ‘Maltese Cross’ was intended 
to be the special trade mark of the impor- 
ter (defendant who was doing business 
in India) and not of the exporter (French 
company). Tne Court also found that 
the French company had failed to prove 
that they had adopted the ‘Maltese 
Cross’ as one of its trade marks up to 
the date on which the defendant chose 
the said mark for imports to be made by 
it in India. It was also found that the 
representative of the defendant was shown 
the ‘Maltese Cross’ mark with the repre- 
sentation that it was open to the defendant 
to use the mark as its own. Under 
such circumstances, it was held that the 
defendant in India was the proprietor 
of the trade mark ‘‘Maltese Gross? and 
not the French company. As the said 
mark which the French company origi- 
nally possessed (though it had not used) 
had been chosen by the defendant in 
India on the mark being shown to its 





1. (1965) R.P.G. 1: (1955) 3 AU E.R. 827. 
2. (1959) R.P.G. 29. 
3. 38 G.LR. 332. 

4. (1885) T.L.R. 8 Mad. 149. 


representative by.the French company 
and in view of the attendant 
circumstances, it was held that the French 
company should be deemed to have 
abandoned the mark and if it had not so 
abandoned its conduct estopped it from 
denying the right of the defendant so 
adopting it. Mr. Vijayaraghavan, learn- 
ed Counsel for the Japanese firm points 
out, we think justifiably, that the above 
decision would not help the Indian firm 
regarding the question of abandonment 
or estoppel, for the facts in the above 
case are clearly distinguishable from those 
in the present case. As already noted, 
in the above case the French company 
had never used the ‘Maltese Cross’ mark 
though it had that mark in its possession 
along with several other marks for being 
used for brandy specially prepared on 
orders. Further the French company 
while showing the mark to the represen- 
tative of the deféndant represented that 
the defendant can use the mark as its 
own. But in the present case no such 
thing happened. Therefore, the above 
case may not be of any help to the Indian 
firm if it wanted to press the question of 
abandonment Or estoppel. 


xg. ‘Tne learned Counsel for the Japanese 
firm contends that the above case is an 
authority for the proposition that if a 
person possesses and uses a trade mark in 
one market as to constitute a right in it, 
he would have an exclusive right to that 
trade mark in any Other market. In 
the above case as the French company 
had never entered the Indian market by 
itself, one of the questions was whether 
it had any right to the mark ‘Maltese 
Cross’ as far as India is concerned. 
Though the Division Bench posed the 
question, it did not give a specific finding 
regarding the same. At page 152, the ques- 
tion is raised but at the end of page 153, 
the learned Judges concluded as far as that 
point is concerned with the remark that 
in the view that they are taking of the 
case it is unnecessary to determine the 
point. As already seen the view taken 
by the Division Bench of the case was that 
the French company must be deemed to 
have abandoned the mark, or at any rate, 
by its conduct, estopped from denying 
the right of the defendant to adopt 1t as 
far as India is concerned. The first head- 
note in the above decision “‘ such posses- 
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sion and use of a trade-mark in one market 
as tO constitute a right in it, establishes 
in the owner thereof an exclusive right to 
that trade mark in other markets, 
although the owner may not have used 
it in such m kets”, is rather misleading 
because such a finding has not been given 
by the learned Judges. As already seen, 
the point had not been decided. 


20. Ebrahim Currim v. Essa Abba Sait» 
is a case decided by a single Judge of this 
Court on the original side. In that case 
the plaintiff’s firm had been importing 
umbrellas bearing the trade mark ‘‘Stag’’, 
into this country from a firm in Glasgow, 
Scotland. The umbrellas so imported 
were being marketed by the plaintiff 
in the Indian market as its own goods. It 
complained that the defendant had com- 
menced importing and selling in Madras, 
umbrellas which bore the trade mark so 
similar as was calculated to deceive the 
purchasers, The prayer was for an injunc- 
tion and damages against the defendant. 
The defendant contended that the trade 
mark ‘‘Stag’’ belonged to and had, since 
1884, been used by the firm at Glasgow 
who manufactured the umbrellas and 
that, therefore, the plaintiff cannot claim 
exclusive right to the said mark. The 
contention was that inasmuch as the trade 
mark had originally belonged to the 
Glasgow firm it could not be lawful to 
use, Or be claimed by the plaintiff, not- 
withstanding the fact that the Glasgow 
firm had never used it in India. This 
contention was negatived by the learned 
Judge holding that the prior use of the 
mark by the Glasgow firm in Scotland 
would not justify that firm as well as the 
defendant in claiming that the plaintiff’s 
use Of the trade mark was illegal or other- 
wise than an exclusive user. We think, 
to that extent, the above decision is 
against the present contention of the learn- 
ed Counsel for the Japanese firm. In 
that case the trade mark in question was 
that of the Glasgow firm as far as Scot- 
land was concerned. But that fact did 
not prevent the Indian importer from 
acquiring a right to the mark in this 
country. The learned Judge observed at 
page 168: 


“Yet it was mainly on the strength of 
the theory that trade mark is property 





“4. (1901) LL.R. 24 Mad, 163. 
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that it was contended before me that 
prior ownership of a trade mark in 
Scotland excluded the possibility of 
ownership of the same symbol in India. 
The proposition seems tO me to go a 
great deal beyond what is required for 
the protection of traders. * * * 
No case was cited in support of the 
proposition that the Scotch firm could. 
maintain an action here against the 
plaintiff.” 


At page 169, the learned Judge observed 
that there was no authority that a man 
can maintain an action for infringement 
of his trade mark without proof that his. 
goods have ever been brought into the 
market. This observation, however, may 
not be applicable to the present case, as 
here, we are concerned only with the 
right of the Indian firm to the trade mark 
in question and once it does not establish 
such right, it is not disputed that the - 
Japanese firm can validly oppose registra- 
tion. 


21. Meera Sahib v. Abdul Azeez}, is a 
decision of a Division Bench of this Court 
in a passing-off action. Two plaintiffs 
brought the action one of whom the first 
plaintiff was a company carrying on 
business in London and the second plain- 
tiff was a piece-goods merchant doing 
business in Madras. The second plain- 
tiff had been purchasing twill from the 
first plaintiff and importing the same and 
selling them in Madras. The trade mark 
on which the twill was sold is ‘“Diamond’’. 
That was the trade mark designed by the 
first plaintiff (Gompany in London) and 
as far as the business in England was con- 
cerned, the said tarde mark ‘‘Diamond’’” 
belonged to the first plaintiff. However, 
the first plaintiff had not sold goods in 
India bearing the said mark. Only the 
second plaintiff had been purchasing the 
goods (twill) from the first plaintiff and 
importing the same to India and selling 
it under the same mark ‘‘Diamond”’. 
The question arose whether the first 
plaintiff can maintain an action for passing 
off against the defendant in that case. 
The Court held that the first plaintiff can- 
not maintain the suit, ahd that only the 
second plaintiff can. The learned Coun- 
sel for the Japanese firm ponits out that 





š e I.L.R. (1938) Mad. 466 : (1938) 2 M.L.J. 
51. 
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rights of the two plaintiffs inter se had not 
been decided in that case and, therefore, 
that is not an authority regarding the 
question in this case as to who owned the 
proprietary right in respect of the trade 
mark “Sharp” as far as this country is 
concerned. This contention of the learn- 
ed Counsel does not appear to be sound 
as the Court had decided that the first 
plaintiff was not entitled to maintain the 
suit as it had never marketed its goods in 
the Indian market. However the above 
decision is not applicable to the present 
case for another reason, ‘That case was 
in a passing-off action, the same having 
arisen before the Trade Marks Act, 1940, 
came into force. In that case the ques- 
tion was not whether the defendant was 
entitled to registration of the mark. In 
the present case the Indian firm has to 
establish a right to have the word ‘“‘Sharp”’ 
registered ag its trade mark, The fact 
that the mark has not becomes distinctive 
of the goods of the Japanese firm (on the 
ground that the Japanese goods had never 
come into the Indian market) by itself 
would not entitle the Indian firm for 
registration of the mark. Therefore, we 
think, the above case (Meera Sahib v. 
Abdul Azeez*), isnot of help to the Indian 
firm. At the same time, it would not 
help the Japanese firm either. 


2a. In Consalidated Foods Corporation v. 
Brandon and Company?, an American firm 
by name Consolidated Foods Corporation 
had been importing into India food pro- 
ducts and marketing the same under the 
trade mark ‘‘Monarch”. Such imports 
began in 1935, but had to be suspended 
during the Second World War. It was 
resumed in 1947 but had to be stopped in 
1950 due tO import restriction imposed by 
the Indian Government. In 1957, a 
company by name Brandon and Com- 
pany, filed an application for registration 
of the trade mark ‘‘Monarch” on the 
footing that it had started using the said 
mark for its food products from 1951. 
The Consolidated Foods Corporation 
opposed registration and that opposition 
was ultimately sustained by the Bombay 
High Court in the above case. That was 
on the ground that it was the Corporation 
which began using the said trade mark in 
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relation to food products in this country 
in the first instance and that there was 
nothing to show that the said Corporation 
had abandoned the trade mark. This 
case Would in no way help the Japanese 
firm in the present case, for the simple 
reason that the Japanese firm had never 
used the trade mark ‘‘Sharp” in the Indian 
market, unless it can be held that the 
Indian firm had been using the trade 
mark only on behalf of the Japanese firm. 
The above case proceeds on the footing 
that the person who uses a particular 
trade mark in the first instance would be 
the proprietor of the said mark entitled 
tO registration. As, in the present case, 
the Japanese firm had never entered the 
Indian market and bad never used the 
trade mark in relation to its goods, it is 
the Indian firm who should be considered 
to own the proprietary right in the mark. 


2g. Incidently it may also be noted that 
for the purpose of claiming proprietorship 
ofa trade itis not necessary that the mark 
should have been used for a considerable 
length of time. Even a single actual 
use With intent to continue such use con- 
fers a right to such mark as a trade mark. 
There can be no doubt in the present case 
that the Indian firm had been using the 
trade mark ‘‘Sharp”’ with intent to con- 
tinue such use in relation to ‘Transisto 
Radio sets apart from other goods. 


24. Re Application of Vitamins Limited’, 
is a case where an American Company 
had been marketing its pharmaceutical 
goods under the trade mark ‘‘Pabalate”’. 
The said goods had not entered the 
English market, but there was evidence 
that the American Comyany had adver- 
tised its goods in England, at least once. 
An English Company, by name Vitamins 
Limited, filed an application to register 
the trade mark ‘‘Pabalate”’ in its name in 
England. That was opposed by the 
American Company and ultimately the 
Chancery Court upheld the of position 
and refused registration in favour of 
the English Company. Even though m 
that case, the American goods had not 
entered the English market as noted earlier, 
the American Company had advertised 
its goods under the trade mark **Paba- 
late” in England. Further, the American 


1. (1955) 3 AIl E.R. 827 : (1956) R.P.G. 1. 
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Company itself had originally applied 
for registration of the trade mark in its 
name in England though that applica- 
tion had been withdrawn. The Chancery 
Court held under the circumstances of 
that case that the American Company had 
been claiming to be the proprietor of the 
trade mark “‘Pabalate’’ even very much 
prior to the English Gompany applying for 
registration and that the English Company 
had no proprietary right in the same. 
At page 834, Lloyd-Jacob, J., who decided 
the above case, observed: 


“A proprietary right in a mark sought to 
be registered can be obtained in a 
number of ways. The mark can be 
originated by a person or can be acqui- 
red, but in my judgment, it is necessary 
that the person putting forward the 
application should be in possession of 
some proprietary right which, if ques- 
tioned, can be substantiated. Where- 
as here another party in respect of preci- 
sely the same field of activity in com- 
merce or industry had already put 
forward, by an application to the trade 
marks registry, a claim to be the pro- 
prietor of the identical trade mark and 
had withdrawn the application because 
of a desire to avoid a controversy over 
the mark, it seems to me to be straining 
language to suggest that the party who 
had by opposition secured that result 
had, as the result of the withdrawal, 
acquired proprietary rights.” 
It may be noted that the English 
Company had opposed the application 
originally made by the American 
Company for registration of the trade 
mark “Pabalate’’ in England. It was 
after such opposition by the English 
Company,the American Company with- 
drew its application. Later the English 
Company itself filed an application for 
registration of the said trade mark. It 
was refused, as already seen on the ground 
that the English Company had never 
acquired any proprietary right in the said 
trade mark. Mr. Vijayaraghavan, the 
learned Counsel for the Japancse firm 
contends that in the above case in spite 
of the American Company not having 
established proprietorship in respect of 
the trgde mark ‘‘Pabalate’’ as far as 
England was concerned, registration of 
the said trade mark in the name of the 
English Gompany was refused and that, 
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therefore, in the present case even if the 
Japanese firm has not established a right 
to have the trade mark “Sharp’’ regis- 
tered in its name in this country, that by 
itself would not entitle the Indian firm to 
have the mark registered in its name. 
But the difference between the above case 
and the present one is that while in the 
former the English Company did not 
acquire proprietorship of the mark ‘*Paba-~ 
late’’ because of the circumstances in that 
case, in the present case there are circums- 
tances to indicate that the Indian firm had 
been using the trade mark “‘Sharp”’ claim- 
ing proprietary right thereof. As already 
noted in the case before the Chancery 
Division, even though the American 
Company had not markcted its goods in 
England it had advertised the goods in 
that country and had also applied for 
registration of the trade mark in its own 
name, very much prior to the English 
Company applying for the same. 


a5. In Brown Shoe Company Inc.’s Applica- 
tion}, is really a case of copying another 
mark. There also the controversy was 
between an American Company and an 
English Company as far as the English 
market was concerned. The American 
Company had been using the trade mark 
“Naturalizer” in relation to ladies’ 
shoes. Those shoes were very popular 
in America and certain other countries. 
However, the goods of the American Gom- 
pany had not entered the English market. 
An English Company got the trade mark 
‘“‘Naturalizet’’ registered in its name in 
England. The Amercian Company ap- 
plied for expunction of the said mark from 
the Register. It was held that the English 
Company had copied the trade mark 
from the American Company, and, there- 
fore, the English Company was not 
entitled to be the proprietor of the mark 
“‘Naturalizct’’. It has to be noted that 
though the American Company had not 
actually sold its goods in the English 
market, it had advertised its goods in that 
market. The American Company had 
also applied for registration of the mark 
in England very much prior to the English 
Company applied for registration and got 
it registered, though that application had 
been withdrawn by the American Com- 
pany. In 1955, when the American 
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‘Company tried torenew its application for 
registration of the trade mark “‘Natura- 
lizer” in its name, it came to know that 
the English Company had already regis- 
tered the trade mark ‘‘Naturalizet’’ in 
its name and it was thereafter the applica- 
tion for expunction was filed. It was in 
these circumstances, it was held that the 
English Company had copied the trade 
mark from the American Company and 
therefore the English Company had not 
acquired any proprietorship in the mark. 
This cannot apply to the present case. 


26. Blaskadder v. Good Reads Machinery 
Company Incorporated’, is a case on which 
the learned Counsel for the Japanese firm 
placed great reliance. That was a 
case where an Australian Company 
by name British-Australian Machinery 
Company Limited had been importing 
road-grading machines from America. 
The American exporters had been using 
the trade mark “Winner”? as well as 
“Champion”? for their road-grading 
machines. The machines imported by 
the abovesaid Australian Company were 
“Winner” machines. However, the Austra- 
lan Gompany had been marketing 
those machines in Australia after remov- 
ing the mname-plate ‘Winner’ and 
substituting it with the word ‘“‘Champion”. 
The Australian Company failed and the 
debenture-holders seized the assets of the 
said Company. While one Blackadder, 
one Of the debenture-holders, took over 
the assets of the Company in the tramway, 
tubes and fittings, and general machinery 
departments, a company by name Arm- 
strong Holland Limited took over the 
assets Of the abovesaid Australian Com- 
pany in the road machinery department. 
Armstrong Holland Limited continued to 
trade with the American Company and 
they had been importing ‘‘Winner” 
road-grading machines but had been 
marketing them in Australia after replac- 
ing the name “Winner” with the name 
“Champion”. Blackadder formed a part- 
nership with another and got the word 
“‘Winner” registered as his own trade 
mark in respect of machinery of al] kinds. 
The American Company which had been 
supplying road-grading machines applied 
for rectification of the Register contending 
that Blackadder cannot have the word 
a a 
1. 38 G.L.R, 332. 


“Winner” registered in his name. The 
contention of the ‘American Company 
was accepted and rectification ordered 
by a single Judge of the Australian High 
Court. An appeal to the Full Court of 
the High Court of Australia by Blackadder 
was dismissed. 


27. Mr. Vijayaraghavan, learned Coun- 
sel for the Japanese firm contends that 
the above case is on all fours with the 
present one as in that case also the Ameri- 
can Company had no reputation of its 
own in the Australian market and that 
the word “‘Winner’’ had not become dis- 
tinctive of the goods of the American 
Company and in spite of that the regis- 
tration Of the word in the name of Black- 
adder came to be expunged. Buta care- 
ful examination of the facts of the above 
case reveals several circumstances which 
are absent in the present case. The 
question in that case was whether Blackad- 
der and his partner had established a 
right to the registration of the word 
“Winner”, or, in Other words, whether 
they were the proprietors of the word 
“Winner”. Both Blackadder and his 
partner had been originally working in 
the British-Australian Machinery Com- 
pany Limited which had been import- 
ing the ‘“‘Winner” machines from America 
and later, Blackadder with his partner 
had also been employed by Armstrong 
Holland Limited and in that way, they 
became intimately acquainted with the 
business of those Companies and with. the 
trade of the American Company with 
Australia. They simply appropriated the 
word ‘‘Winner” which the American 
Company bad used in Australia. It was 
also found by the learned Judge Starke, J.) 
of the Australian High Court that the 
transaction between the American Com- 
pany and the Australian Company -con- 
stituted a trade with Australia on the 
part of the American Company in road- 
grading machines bearing the words 
“Champion” and ‘‘Winner’”. It was 
also found that the American Company 
had lawfully used the word “Winner” 
in Australia in a limited way though it 
had acquired no exclusive right to its 
use. It was under the above circumstan- 
ces it was held that Blackadder and his 
partner had not established a proprietary 
right to the mark. 
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28. Knox, C.J., one of the Judges who 
heard the appeal by Blackadder and his 
partner observed : 


“The inference which I draw from 
the facts proved is that the object of the 
appellant in applying to register the 
mark now in question was either to 
obtain the sole right of selling in 
Australia goods bearing the mark which 
to his knowledge was used by the res- 
pondent or to prevent the rest ondent 

- from selling, in Australia or for sale on 
the Australian Market, goods bearing 
that mark. In those circumstances 
it appears to me that the decision of my 
brother Starke , supported, as it is, 
by the reasoning in Inre Rivere’s Trade 
mark} is correct.” 


Therefore, that was not a case where the 
American Company had nothing to do 
with the Australian market as far as 
“Winner” road-grading machines were 
concerned. The road-grading machines 
which were imported into Australia did 
bear the name “‘Winner” though while 
marketing, the name was changed from 
“Winner” to “Champion”. Therefore 
the above decision would not help the 
Japanese firm in the present case. 


ag. The foregoing discussion will show 
that the Indian firm had been using the 
word “Sharp” as proprietor thereof not 
Only in respect of Inter-communication 
sets and Radio Amplifiers etc., but also in 
respect of Transistor Radio sets. It is 
also clear that the said word had become 
distinctive of the goods of the Indian 
firm. The requirements of section 18 (1) 
and that under section g (1) are therefore 
satisfied, 


go. The only question that remains 
for consideration is whether the prohibi- 
tion: contained in section 11 (a) of the 
Act is applicable. In other words, the 
question is whether the mark is one which 
would be likely to deceive or cause con- 
fusion. In this connection, the learned 
Counsel for the Japanese firm contends 
that even though ‘“‘Sharp” Radio sets 
of Japanese firm had not come into the 
Indian Market they have world wide 
reputation and, therefore, the registration 
of thé word “‘Sharp” in the name of the 
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Indian firm would cause confusion. But} 
we are of the opinion that in a case lik 
this, section 11 (a) of the Act can be invo-} 
ked to prevent registration of a trade} 
mark only if the goods of the objectorf: 
had a reputation in this country. 
Consolidated Faads Corporation v. Brandon 
and Compony}, already referred to regard- 
ing the other point, it has been beld that 
for the purpose of section 11 (a) it is- 
necessary that the mark should have 
attained such reputation among the 
members of the public as would lead them. 
to associate the mark only with the pro- 
duct of the objector and of no one else. It 
may be remembered that in that case the- 
dispute was between Consolidated Foods: 
Corporation an American firm, and 
Brandon and Company Private Limited, 
a Company doing business in Bombay, 
regarding the trade mark ‘‘Monarch” 
in relation to food products. Consider- 
ing the fact that the said Corporation 
had imported its goods into India earlier, 
though after 1950 it could not do so, 
due to import restriction, and certain 
Other circumstances, it was held that 
Brandon and Company Private Limited, 
had not acquired any right of proprietor- 
ship in the trade mark ‘“‘Monarch” and. 
that, therefore, they were not entitled to 
have it registered. The said Corporation. 
in its Objection had raised various con- 
tentions, One Of which was that Brandon 
and Company Private Limited, were 
not the proprietors of the mark. This. 
was accepted by the Bombay High Court 
and registration of the mark was refused. 
Another contention raised by the Gorpora- 
tion was One under section 11 (a) of the- 
Act but that contention was not accepted,. 
the Bombay High Court holding that the 
Corporation did not adduce evidence to 
establish the ne degree of reputa-- 
tion of the mark ‘‘Monarch” in India on 
the relevant date and that therefore the 
Objection raised under section 11 4? of 
the Act was not tenable. This is clearly 
against the present contention on behalf 
of the Japanese firm. In the above case, 
as noted earlier, the Corporation had in 
fact marketed its goods under the trade 
mark ‘‘Monarch” prior to 1950, but after 
that year, as imports have been prohibited, 
the Corporation’s goods had not entered 
the Indian market. So it was held that 
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the Corporation had not established such 
reputation in the Indian market which 
-would attract section 11 (a) as a ground 
+o refuse the registration of the trade 
mark in the name of Brandon and Com- 
pany, Private Limited. In the present 
jcase the goods of the Japanese firm had 
(never come into the Indian market and 
‘therefore, there is no question of reputa- 
ition for its goods in this country. 





Brown Shoe Company Inc’s 

which was also noticed 
earlier point, the finding 
regarding the question of confu- 
sion is against the present contention 
of the Japanese firm. As noticed earlier, 
the dispute in that case was between an 
American Company and an Eaglish 
Company regarding the marks ‘‘Natura- 
Jizer” and ‘‘Naturlizet” in relation to 
ladies shoes. Even though the goods of 
the American Company had not entered 
the English market, there were circum- 
‘stances tO indicate (as already pointed 
out) that the English Company had copied 
+he trade mark and that therefore, 
it was not the proprietor thereof. But, 
on the question whether registration could 
be refused on the ground of c :nfusion it 
-was held by the Chancery Court that 
although advertisements of the ladies 
shoes of the American Company 
(“Naturalizer”) had appeared in papers 
circulated in England and was known to 
certain persons resident in England, there 
was no ground for rejecting the mark. 
<‘Naturlizet” under section 11 (2) of 
the Trade Marks Act, 1938 (correspond- 
ing to section 11 (a) of the Act). This 
again is clearly against the contention of 
the Japanese firm in the present case. 


ga. But in this connection, Mr. Vijaya- 
raghavan, learned Counsel for the 
Japanese firm relies upon Re-Applicaton 
of Vitamins Limited? which again is a 
case already referred to in respect of 
the earlier point. In that case again, 
the pharmaceutical goods of the Ameri- 
can Company under trade mark 
<‘Pabalate” had not entered the English 
market, but advertisements had been 
made in magazines circulated in England, 
and there was also the circumstance that 
the American Company itself had applied 
—_— 
x» (I R.P.G, 29. 
2, E SAN ER. 827; 1956R.P.C. 1. 


for the registration of the word ‘‘Pabalate’’ 
in respect of its goods earlier, though that 
application came to the withdrawn. 
Apart from holding that the English 
Company was not ie proprietor of the 
word, ‘‘Pabalate” and hence not entitled 
to registration of the same, regarding the 
question of confusion, Lloyd-Jacob, J., 
Observed: 
“Having regard to the international 
character which medicine and the allied 
sciences have assumed, and increasingly 
assumed during the last two decades, 
the Court must be particularly careful 
to see that in exercising its discretion 
under the Act the public interest is not 
in any Way imperilled. I am not satis- 
fied that, in allowing to be used by 
manufactures in this country asa_ brand 
name for a pharmaceutical substance 
a word which is in fact used by an 
American Corporation in respect of the 
same material and advertised in journals 
which on the evidence are received and 
referred to in this cOuntry, the public 
interest Will be best served by permit- 
ting registration”. 


Therefore, it was on the special circum- 
stances Of that case that medicine and 
allied sciences have international character 
and that the goods of the American 
Company were also being advertised in 
journals which were circulated in England, 
that it was held that section 11 was 
attracted. Such special circumstances are | 
not present in this case. 


Therefore we hold that section my 


a of the Act is not applicable. 


g4. The only other contention raised by 
the learned Counsel for the Japanese firm 
is under section 11 (s) of the Act. By 
that provision, a mark, which would 
otherwise be not entitled to protection in 
a Court, shall not be registered. . From 
what we said earlier, it will be clear that ` 
the above provision is not attracted in 
respect of the trade mark ‘‘Sharp”’ and 
the Indian firm is entitled to have it 
registered in its name. 

. In the course of the arguments, 
section 12 (3) of the Act was also referred 
to and it was contended on behalf of the 
Indian firm that in any event it was 
entitled to registration of the mark by 
virtue of its concurrent use of the trade 
mark as contemplated under section 12 
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(3). But in view of our findings earlier, 
this question does not arise. 


g. Mr. Sastry, learned Counsel for the 
ndian firm referred to the decisions in 
Weston Trade Mark (Registration Ch.D.) 1, 
G. E. Trade Mark? and ‘‘Diehl Trade 
Mark’, in support of his case that the 
Indian firm is entitled to registration of 
the trade mark “Sharp”. But we are not 
referring to those decisions in detail as 
we think itis not necessary. Suffice it to 
state that those cases are distinguishable 
on facts from the present case. 


. The result is the Letters Patent 
Appeal fails and is dismissed, However, 
there will be no order as to costs. 


V.K. Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT: —M. M. Ismail and S. Natarajan, 


JJ. 


The Commissioner, Hiodu Religious 
and Charitable Endowments, Madras 
Appellant* 


U. 


Vaithinatha Gurukkal and others 
Respondents. 


(A) Trusteeship—Small temples—Archakas 

may also be trustees—Madras Hindu Religious 

and Charitable Endowments Act (XXII of 

1959). 

There is nothing illegal or imvroper in 

Archakas being trustees of small temples. 
[Paras. 7-Aand 8.1 


B) Madras Hindu Religious “and Charitable 

ndowments Act (XXII of 1959), section 63 
(b)—Deputy Commissioner—Trusteeship of a 
temple—Whether hereditary or not—Empower- 
ed to decide—Hereditary trusteeship—Admission 
—Whether a particular person is entitled to 
function as a hereditary trustee at a particular 
point of time—No jurisdiction in Deputy 
Commissioner to decide. 


Under section 57 


of the Madras 
Hindu Religious and 


(a) 
aritable Endow- 








1. (1968) R.P.G. 167. 
2. © 1970) R.P.G. 339. 
3. (1970) R.P.C. 435. 


* Appeal No, 478 of 1967 and Memorandum of 
Oross- objections Gth September, 1973, 
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ments Act of 1951 or 63 (b) of the Act of 
1959, the Deputy Commissioner is em- 
Į Owered to decide whether the trusteeship- 
in relation to a religious institution was. 
hereditary or not and not to decide whet- 
her a particular person was entitled to 
function as a hereditary trustee at a 
particular point of time, with reference to 
a temple, the hereditary nature of the 
trusteeshi, of which had been admitted. 

[ Para. 10.] 
(G) Res judicata—Principles in section 11, 
of Civil Procedure Gode—Applicable to other 
proceedings. 


The principles of res judicata in relation, to- 
cuits enunciated in section 11 of the Civil 
Procedure Code are not exhaustive. 
The general principles of res judicata would,, 
however, apply to other 4 ,roceedings 
even though section 11 of the Code- 
of Civil Procedure would not in terms. 
apply. [Para. 10.] 
(D) Res iudicata—Applicability on generat 
principles—To be directly and substantially in: 
issue in former proceedings—Madras Hindu 
Religious and Charitable Endowments Act (XXIP 
of 1959), section 63 ()—Temple—Deputy 
Commisstoner—Trusteeshib—W hether heredi- 
tary or nat—Not in dispute in prior proceed- 
ings—Determination of question in subsequent 
proceedings—No bar of res judicata, 

For the purpose of the application of 
the general principles of res judicata a. 
particular matter should have been 
directly and substantially in issue in former 
proceedings so as to bar the reconsidera- 
tion of the same matter in subsequent 
proceedings. [Para. 10,] 


If the question whether the trusteeship- 
was hereditary or not was not in issue 
between the parties in procedings under 
the Madras Hindu Religious and Chari-- 
table Endowments Act, the Deputy Com- 
missioner would have no jurisdiction 
whatever to decide that question, 
Therefore if the Deputy Commissioner- 
rendered a finding on that question which. 
was not in controversy or Ere before 
him, his finding cannot be said to be final - 
or conclusive so as to bar the agitation of 
the same question in a properly framed. 
proceeding instituted subsequently. 

[Para. 10.]' 
Cases referred to :— 
Muthuswami Gurukkal v. Aiyaswami Thevar, 
(1964) 2 M.L.J. 660; Sastri Ammal v. 
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Pravalavarna Naicker, I.L.R. (1957) Mad. 
631: (1955) 2 M.L.J. 612: (1955) 68 
L.W. 777: ALR. 1956 Mad. 146° Chin- 
nathambi Moopan v Mamundi Moopan, 
(1966) 1 M.L.J. 361. 


Appeal and Memo, of Gross-objection 
against tbe Decree of the Court of the 
Subordinate Judge of Mayuram dated 
30th November, 1966 and passed in 
Original Suit No. 11 of 1966, 


The Additional Government Pleader, 
for Ap x ellants 


V. Balasubramaman and fF. Jayaraman, 
for Respondents 


The Judgment of the Court was delivered 
by 

Ismail, F.—The first defendant in O.S. 
No, 11 of 1966 on the file of the Court of 
the Subordinate Judge of Mayuram is 
the appellant herein. The suit related to 
a temple known as Sri Panchavatiswara- 
swami Temple, situate in Ananthandava- 
puram in Thanjavur district. Exhibit 
B-1 is an extract of the Inam Statement of 
one Appa Gurukkal dated 16th December, 
1861 made before the Inam Commissioner. 
That statement shows that properties 
were endowed for Sri Panchavatiswara- 
swami Temple and that Appa Gurukkal 
was the person in possession of the pro- 
perties and was also the Archaka of the 
temple. Exhibit A-1 is an extract for 
the Inam Register of Anathandavay uram 
village. That extract shows, that Appa 
Gurukkal was ihe worshipper in posses- 
sion and the inam itself was confirmed 
and continued so long as the worship 
was regularly rendered. Exhibit B-2 
is the copy of the inam title deed No. 633 
granted to the manager for the time being 
of the pagoda of Sri Panchavatiswara- 
swami. Exhibit B-3 dated 18th August, 
1884, is a lease chit executed in favour 
of Appa Gurukkal with reference to the 
property granted in inam to Sri Pancha- 
vatiswaraswami temple. Exhibits A-2 to 
A-6 are kist receipts for the period 1936 to 
1964 for payment of kist for the lands in 
question by the successors of Appa Guruk- 
kal. At this stage it must be mentioned 
that Appa Gurukkal himself had no issue 
and after him one Annu Gurukkal was in 
charge of the poojasin the temple. Annu 
Gurukkal is the great grandfather of the 
two plaintiffs in the suit. After Annu 
Gurukkal one Swami Gurukkal succeed- 
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ed him. The father of the plaintiffs was. 
one Sambasiva Gurukkal who succeeded 
Swami Gurukkal. Sambasiva Gurukkal 
had two wives: the first plaintiff is 
the son through his first wife, while the 
second plaintiff is the son through his. 
second wife. The first plaintiff herein 
filed a petition, Exhibit B-16, under sec- 
tion 57 (b) of the Madras Hindu Religious. 
and Charitable Endowments Act XIX 
of 1951, befote the Deputy Commis- 
sioner, Hindu Religious and Charitable 
Endowments, Thanjavur. That petition 
was numbered as O.A. No. 128 of 1957. 
In that petition the first plaintiff prayed 
for a declaration to the effect that he 
was holding his office in the temple of 
Sri Panchavatiswaraswami, Anathanda- 
vapuram, Maywam Taluk, as a heredi- 
tary trustee, and he contended that the 
temple itself was a private temple, that it 
was constructed by his forefathers and 
that they were performing poojas in the 
temple hereditarily as well as managing 
the lands of an extent of 7 acres 88 cents 
which were obtained for the benefit of 
the temple by his forefathers as inam. 
To that petition no respondents were 
originally impleaded. The father of the 
first plaintiff, Sambasiva Gurukkal, as 
well as the second plaintiff, objected 
to the declaration prayed for by the first 
plaintiff, and they filed objection peti. 
tions before the Deputy Commissioner. 
Thereafter they, as well as the legal repre- 
sentatives of another brother of the first 
plaintiff, were impleaded as respondents. 
to the said petition. They put forward 
the contention that, so long as Sambasiva 


-Gurukkal was alive, the first plaintiff 


was not entitled to claim to function as a 
hereditary trustee of the temple and that 
consequently the declaration prayed for 
by the first plaintiff should not 
be granted. They affirmed the stand 
taken by the first plaintiff that the trustee- 
ship to the temple was hereditary, but their ° 
case was that, so long as the father was 
alive, the first plaintiff could not claim 
to be a trustee. They, however, prayed 
that, in the event of the first plaintiff’ 
being declared as a hereditary trustee, 
they should also be declared as heredi- 
tary trustees along with the first plaintiff. 
This petition filed by the first plaintiff 
came to be disposed of by the Deputy Com- 
missioner by his order dated 7th June, 
1999, marked as Exhibit A-19 in these 
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proceedings. He posed two questions for 
consideration: (i) whether the office of 


trustee of the suit temple is hereditary; 
and (it) whether the petitioner (first 
plaintiff) is entitled to get a declaration 
as prayed for. He held that no heredi- 
tary right to the office had been proved to 
have vested in the first plaintuf’s 
family and that consequently the claim 
to that office by succession by the first 
plaintiff could not be recognised. Against 
this order of the Deputy Commissioner 
the first plaintiff preferred an appeal to 
the Commissioner and that appeal was 
‘dismissed by the Commissioner on 2nd 
July, 1960 under the original of Exhibit 
A-20. No further steps were taken to chal- 
lenge the correctness of this order made 
under the original of Exhibit A-20. How- 
ever, there is evidence to show that even 
after the dismissal of the petition of the 
first plaintiff, the officers of the Hindu 
Religious and Charitable Endowments 
Department themselves treated the first 
plaintiff as well as his father as hereditary 
trustees Of the temple,issued notices to them 
calling upon them to pay contribution pay- 
able under the p rovisions of the Act, collect- 
edthe same from them and also issued re- 
ceipts therefor. Between 1960 and 1964 
mothing appears to have happened. How- 
ever, under the original of Exhibit B-24 
dated 2nd December, 1964, the Area Com- 
mittee, Hindu Religious and Charitable 
Endowments, Nagapattinam, appointed 
the second defendant herein as a trustee 
for the temple in question. By that time 
Sambasiva Gurukkal himself was dead. 
It was under these circumstances that the 
two plaintiffs, who are step-brothers, filed 
an application before the Deputy Commis- 
sioner, Hindu Religious and Charitable 
Endowments, under section 63 (b) of 
the Madras Hindu Religious and Chari- 
table Endowments Act XXII of 1950, 
corresponding to section 57 (b) of Act XIX 
of ie51, for a declaration that they 
performed the functions as hereditary 
trustees of the temple in question. This 
petition (O.A. No. 21 of 1964) was dismis- 
‘sed by the Deputy Commissioner on 31st 
August, 1954, under the original of Exhi- 
bit A-22, holding that the decision in 
O.A. No. 128 of 1957 constituted res 
judicata with regard to the claim of the 
plaintiffs to hereditary trusteeship of the 
temple in question. Against that order 
the plainiffs preferred an appeal, A. No. 58 
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of 1964, on the file of the Commissione’, 
Hindu Religious and Charitable Endow- 
ments, and that appeal was dismissed 
by the Commissioner on 19th October, 
1965, as evidenced by the original of 
Exhibit A-23. It was thereafter that, 
pursuant to the provisions of section 70 
of Act XXII of 1959, the present suit 
was instituted by the plaintiffs for setting 
aside the orders of the Det uty Commis- 
sioner and the Commissioner referred 
to above. 


g. The appellant herein, in the written 
statement, filed before the trial Court, 
contended that the plaintiffs were not the 
hereditary trustees of the temple, and that 
apart from that fact, that question could 
not be agitated again in view of the firality 
of the orders in O.A. No. 128 of 1957 and 
the appeal arising therefrom. ‘The third 
respondent herein (the second defendant) 
filed an independent written statement 
putting forward the contention that the 
plaintiffs and their forefathers were not 
trustees of ihe temple in question, that 
they were only poojaries of the temple, 
that it was the villagers who had been 
in management of the temple and its 
properties, that the villagers had appoin- 
ted trustees to the temple for that purpose 
and that lease deeds had been executed 
by the tenants with reference to the suit 
property in favour of one Sundarappier 
as Well as one Sundaresa Iyer, who had 
been appointed as trustees of the temple 
by the villagers. 
On the basis of these pleadings, the learned 


Subordinate Judge framed the following 
issues for trial: 


1. Whether the plaintiffs are the Fere- 
ditary trustees of the suit temple? 


2. Whether the suit claim is barred by 
reason Of the order of the Deputy Com- 
missioner in O.A. No. 128 of 1957 and 
appeal therefiom? 


3. To what relief are the plaintiffs 
entitled ? 

On a consideration of the oral and 
documentary evidence placed before him, 
the learned Subordinate Judge, by his 
judgment and decree dated goth 
November, 1966, answered both issues 
I and 2 in favour of the plaintiffs and 
decreed the suit as prayed for, setting 
aside the orders of the Deputy Commis- 


Hl. 


dioner and Commissioner, u dated 3Ist 
August, .1964 and igth: October, , 1965 
respectively. It is against this judgment 
and decree that the present appeal has 
been preferred by the first defendant in 
the suit. 


. As inthe trial Court, the two points 
a arise for consideration in this appeal 
are (i) whether plaintiffs 1 and 2 are the 
hereditary trustees of the suit temple, 
and (ï) whether the suit claim is barred 
by reason of the order of the Deputy 
Comuaiaioner in O.A., No. 128 of 
1957 and the order of the Com- 
missionerin appeal therefrom ? 


5. Before proceeding to consider these 
two points separately, we may immedi- 
ately mention that the judgment of the 
learned Subordinate Judge, thovgh long, 
is rambling, and it is difficult to find out 
where he was referring to the argu- 
ments advanced before him and where 
he was recording his own conclusions 
thereon. In view of this, we ourselves 
have gone through the entire materials 
placed before the Court and arrived at 
our own independent conclusions on the 
controversy before the trial Court. ` 


6. As far as the first ‘point is concerned, 
we have already referred to Exhibits 
B-1, B-2, A-1 and A-2 to A-6, and the 
conduct of the officers of the Department 
itself in recognizing and dealing with the 
plaintiffs and their father as trustees of the 
temple, demanding contributions from 
them, collecting the contributions and 
issuing receipts therefor, Having regard 
to the evidence afforded by Exhibits 
B-1, A-1, B-2 and A-2 to A-6, it would 
follow that it was the plaintiffs and their 
forefathers who were in possession 
and management of the temple and 
its properties. However, the learned 
Counsel for the appellant brought to our 
notice that the trial Court has not con- 
sidered certain material pieces of evi- 
dence, such as, Exhibits B-7 to B-1o, 
B-13, B-15 and B-23, showing that the 
villagers were managing the properties 
' and appointing trustees in that behalf 
We are unable to hald that any one of 
these documents establishes t the 
villagers did any act in the management 
of the temple.and its properties, Exhibit 
-B-7 dated 14th July, 1917 is a registered 
52 
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pagutht chit executed by one Rangaswami 
Padayachi, in favour. of Sambasiva Iyer. 
In this document Sambasiva Iyer, has 
been described as the agent of Sri 
Panchavatiswaraswami Temple. Exhibit 
B-8 is another registered rent deed 
executed by one Srinivasa Pillai, 
in favour of One Sundarappier, who is 
described as the trustee of the temple 
in question. Exhibit B-9, dated aist 
January, 1924 is yet another registered 
pagutlt deed executed by one Kalayana- 
rama lyer in favour of Sundarappier, 
described as the trustee of the temple in 
question. Exhibit B-10, dated 26th 
March, 1925 is a certified copy of the 
lease deed executed by one Rathnaswami 
Padayachi, in favour of trustee 
Sundarappier. Exhibit B-13, dated 28th 
December, 1930 is yet another registered 
rent deed executed by Rathna Padayachi, 
in favour of Sundarappier. Exhibit B-15 ; 
dated 29th May, 1946 is a list of jewels 
of the plaint temple countersigned by the 
father of the plaintiffs, viz., Sambasiva 
Gurukkal. The only significance that 
was claimed with reference to this docu- 
ment was that Sambasiva Gurukkal has not 
been described there as the trustee of the 
temple and that, if Sambasiva Gurukka] 
was the trustee of the temple there was no 
occasion for the preparation of this list. 
Exhibit B-23 is the minutes book said to 
relate to the plaint temple and its 
affairs, maintained by the villagers, 
We are not able to place any reliance 
whatever On any one of these documents 
for more than one reason. In the first 
place, it was the second defendant who 
put forward these documents in his Writ- 
ten statement itself in support of his case 
that the plaintiffs or their forefathers 
were not In management of the temple in 
question, but, notwithstanding this, the 
second defendant did not g0 into the 
box tO give evidence on behalf of himself « 
or On behalf of the first defendant. Only 
one A. K. Narayanaswami Iyer, was 
examined as D. W, I. on behalf 
of the defendants. The failure of the 
second defendant to go into the box to 
give evidence in support of the case put 
forward by him in the written statement 
was for Obvious reasons. On 3Ist 
October, 1957 admittedly the second 
defendant had not been appointed as a 
trustee of the temple by the Area Com- 
mittee. He has given a statement before 
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the Inspector, Hindu Religious and 
Charitable Endowments, Mayuram, and 
that statement has been marked as 
Exhibit B-4. In this statement he had 
categorically and clearly stated that 
it was the plaintiffs and their father 
Sambasiva Gurukkal and their fore- 
fathers who were performing the poojas 
in the temple as well as functioning as 
trustees Of the temple and that at no 
point of time did the villagers have any- 
thing to do with the management of the 
temple and its properties. The stand 
taken by the second defendant in his 
written statement was totally contrary 
to the statement made by him in Exhibit 
B-4 and it was precisely for this reason 
that the second defendant did not choose 
to go into the box to give evidence in sup- 
port of his case put forward in his writ- 
ten statement. On the other hand, one 
A. K. Narayanaswami Iyer, as already 
pointed out, has been examined as D.W. 
1. He stated in his evidence that the 

i had appointed Sundarappier, 
as trustee of the temple and that he was 
in management of the temple and its 
properties, receiving rents from the 
various persons who as already referred to, 
had executed paguthi chits in his favour. 
However, he categorically admitted that 
he did not know whether any receipts 
were issued for the receipt of rents and 
that he did not know it personally, In 
one place he stated that Sundarappier, 
attended to the affairs of the temple for 
a period of forty-five years and that he 
died in 1939. If so, Sundarappier 
should have been in management of the 
temple and its properties even during the 
close of the nineteenth century, but there 
is no evidence whatever to show that 
Sundarappier had anything to do with 
the temple and its properties, before 
Exhibit B-8 dated 8th November, 1921. 
He further admitted that in Exhibit B-23 
there was no mention of any person as 


being the trustee of the suit temple. ` 


The learned Subordinate Judge, who had 
occasion to watch this witness and notice 
his demeanour has chosen not to place 
any reliance on hisevidence. We entirely 
agree With this conclusion of the learned 
Subordinate Judge fbr the simple reason 
that D.W. 1 has not proved, with refe- 
rence to his personal knowledge, any of 
the transactions on which reliance has 
been placed, and there is absolutely no 
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evidence, independent of these documents, 
that Sundarappier or the villagers were 
in management of the temple and its 
properties, were receiving the income 
from the temple properties and were 
applying such income in the performance 
of poojas and other festivals connected 
with the temple in question. The result 
is that there is absolutely no evidence to 
show that the villagers had anything 
Whatever to do with the temple and its 
properties. On the other hand, the 
evidence adduced on the side of the 
plaintiffs is categorically to the effect 
that the plaintiffs and their forefathers 
alone were in sole and exclusive manage- 
ment Of the temple and its properties and. 
that at no point of time did the villagers 
interfere with such management. As a 
matter of fact, none of the documents on 
which reliance has been placed on behalf 
of the defendants was put to P.W. 1 and 
no questions were asked about it. To 
the general questions put to him, P.W. 1 
replied that neither Sundarappier nor 
Sundaresa Iyer was ever in management 
of the temple and its properties as trus- 
tee. 


4. There is one Other significant cir- 
cumstance Which would probabilise the 
case of the plaintiff and negative the case 
of the appellant. We have already 
referred to the order of the Deputy 
Commissioner, dated 7th June, 1959 in 
O.A. No. 128 of 1957. In that order the 
Deputy Commissioner himself has 
recorded a categorical finding that it was 
the first plaintiff and his father and their 
forefathers who had been in possession of 
the temple and its properties. He has 
recorded in the course of his order: 


“No doubt, to the knowledge of the 
public, the Archakas have been in 
possession for over hundred years 
rendering pooja services. There have 
been no other endowed properties for 
the temple as to suggest other acts of 
management to the public, and even 
assuming it implies management to the 
exclusion of the public, it is not by a 
third party but by an office-holder 
which cannot prevail against the right 
of the public to partake in it when they 
choose to do so being a public temple. 
The public interested themselves only 
in the worship and in giving donations 
for the deity”. í 


Ij 


These observations of the Deputy Gom- 
missioner himself clearly establish that 
nobody other than the first plaintiff and 
his forefathers ‘was in possession and 
management of the temple and its pro- 
perties, and the Deputy Commissioner 
rejected the case of the first plaintiff 
solely on the ground that he and his 
ancestors Were not recognized as trustees 
either by the Government or by any other 
authority. ` 


-A. A Benchof this Courthad to consider 
the question whether there is anything 
illegal or improper in Archakas being 
trustees of small temples in Muthuswami 
Gurukkal v. Aiyawam Theart. The 
following head-note itself brings out the 
principle of the decision: 

‘There is nothing illegal in hereditary 
trusteeship and pujariship being com- 
bined in- the same person, especially 
in the case of small temples where there 
has been`no interference or control by 
any of the villagers of the place. In 
the case of small village temples, where 
the temple property is of insignificant 
value and the income is hardly suffi- 
cient even to meet the routine expen- 
ses Of the temple, if the Archaka or 
Poojari is left in management of the 
temple lands and the affairs of the 
temple without any interference by any 
of the villagers for a long number of 
years, it has to be presumed that with 
the consent and acquiescence of the 
worshippers of the village the pujari is 
the trustee as well. In such a case it 
must be held that the poojari managing 
the lands and affairs has made out his 
right to hereditary trusteeship and the 
interests Of the temple are not likely 
to suffer, When the person concerned 
admits that the lands are temple lands 
and has never set up any rights to them 
as his Own property”. 


8. In this case, as we already pointed 
out, there is no dispute whatever that at 
all stages the plaintiffs were the here- 
ditary poojaries of the temple. As 
already pointed out again, the evidence 
clearly establishes that it was those 
aoier ee who were in manage- 
ment of the temple and its properties and 
that at no stage did the villagers inter. 
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fere with such management. Under 
these circumstances, we are clearly of 
the opinion that the principle laid down 
in the above decision applies to the fac 


of this case and that consequently it isl 


established that the plaintiffs are 
hereditary poojaries and trustees of the! 
suit temple. 


9. This takes us to the second point 
posed for consideration, namely, whether 
the order passed by the Deputy Com- 
missioner in O.A. No. 128 of 1957 
(Exhibit A-19) is a bar to the plaintiffs 
herein to agitate their claim to hereditary 
trusteeshit to the temple in question. 
The learned Counsel for the appellant 
contends that the Act provided for a 
right of suit against the order of the 
Commissioner in appeal, that no such 
suit having been filed against the order of 
the Commissioner (Exhibit A-20), that 
order has become final and that therefore 
the plaintiffs were not entitled to reopen 
and reagitate the question by filing a 
fresh application before the Det uty Com. 
missioner under section 63 (b) of Madras 
Act XXII of 1959 in O.A. No. 21 of 1964. 
The learned Subordinate Judge consi. 


dered this cOntention and rejected it. 


We are clearly of the opinion that the con. 
clusion of the learned Subordinate J 

in this behalf is correct. Section 57 (6) 
of Act XIX of 1951 enacted : 


Subject to the rights of suit or appeal 
hereinafter provided, the Deputy Com- 
missioner shall have power to inquire 
into and decide the following disputes. 
and matters: 


NE et Bates ar) E ae E E E aig 
os s 


(b) whether a trustee holds or held 
office as a hereditary trustee. 


The scope of this provision came up for 
consideration by this Court in ` Sastri 
Ammal v. Pravalavarna Naicker! where 
Rajagopalan, J., held: 


“If the dispute is whether the office of 
trustee ofa given religious institution is 
hereditary, it would certainly come 
within the scope of section 57 (6). In 
my opinion that is all that section 57 
(b) provides for. A dispute between 
the claimants to succeed to an office, 
which it is admitted on all hands is 
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hereditary, is, in my opinion not within 
the scope of section 57 (b) of Act XIX 
of 1951”, 


ao. This view was shared by Veera- 
swami, J. (as he then was) in Chinna- 
thambi Moopan v. Mamundi Moopan’. 
We ourselves have approved of the cor- 
rectness Of the view of Rajagopalan, J., 
in Our judgment in (Venugapala Chettiar 
v. The Commissoner, H. R. &@ C. E. 
„Madras)?. Consequently it is well- 
{settled that the scope-of the jurisdiction 
Jof the Deputy Commissioner under 
section 57 (b) of Act XIX of 1951 was 
to decide whether the trusteeship in 
tion tO a religious institution Was 
hereditary Or not and not to decide 
whether a particular person was entitled 
to function as a hereditary trustee at a 
articular point of time with reference 
a temple the hereditary nature of the 
trusteeship of which had been admitted. 
It is against the background of this legal 
position that’ we have to consider the 
effect of the order of the Deputy Com- 
missioner in O.A. No. 128 of 1957.and 
the order of the Gommissioner in appeal 
arising therefrom, as evidenced byExhibits 
A-1Ig and A-20. A copy of the petition 
‘filed by the first plaintiff in O.A. No, 128 
of 1957 has been marked in this case 
as Exhibit B-16. In that petition the 
first plaintiff put forward the categorical 
contention that he and his forefathers 
had. been functioning not only as pooja- 
ries of the temple but also as hereditary 
‘trustees Of the temple. It was only on 
the basis of this contention that he sought 
‘for a recognition of his hereditary status 
and rights at the hands of the Deputy 
‘Commissioner and for a declaration that 
he was holding his office in the temple of 
‘Sri Panchavatiswaraswami, Anathandava- 
puram, as a hereditary trustee. As we 
pointed out already, he had not impleaded 
any persOns as respondents in that peti- 
tion, though subsequently, his father 
SSambasiva Gurukkal, his step-brother 
Subramania Gurukkal, and the legal 
representatives Of another deceased 
‘brother, Kailasa Gurukkal, were implea- 
‘ded as respondents. In the counter filed 
‘by those parties, they also asserted along 
nee ee E 
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with the first plaintiff that trusteeshiz to 
the temple in question was hereditary, 
and the only contention they put forward 
was that, so long as Sambasiva Gurukkal, 
the father was alive, the first plaintiff was 
not entitled to claim to function as a 
trustee. Alternatively they contended 
that, if, for any reason, the Deputy 
Commissioner was tO recognize the first 
plaintiff also as a hereditary trustee even 
during the lifetime of Sambasiva Guruk- 
kal, the father, then the others also must 
be recognized as hereditary trustees. 
The result was that before the Deputy 
Commissioner in O.A. No. 128 of 1957 
there was no controversy or dispute about 
the hereditary character of the trustee- 
ship to the temple. All the persons 
who had been made parties to’ O.A. 
No. 128 of 1957 unanimously claimed 
that trusteeship to the temple in ques- 
tion was hereditary. Consequently the 
Only matter in controversy was whether 
the first plaintiff herein could be recog- 
nized as a hereditary trustee even during 
the lifetime of his father, Sambasiva 
Gurukkal. Therefore the De, uty Com- 
missioner was not called upon to decide 
whether the trusteeship of the temple 
was hereditary or not; what he was called 
ujon to decide was whether during the 
lifetime of Sambasiva Gurukkal the first 
plaintiff could be recognized as ahere- 
ditary trustee Or not. On the first point, 
if there was controversy, the Deputy 
Commissioner would have jurisdiction to 
decide, and on the second point he had 
no jurisdiction at all. Under these 
circumstances, we are clearly of the 
opinion that the Deputy Commissioner 
should have dismissed. O.A. No. 128 
of 1997 on the ground that he had no 
jurisdiction to decide as to who functioned 
as hereditary trustee at a particular 
point of time, where trusteeship of the 
temple was admittedly hereditary. 
Having regard to the scope of the 
controversy between the parties in O.A. 
No. 128 of 1957 there was neither occasion 
nor necessity for the Deputy Commis- 
sioner tO go into the question whether 
the trusteeship of the temple in aues- 
tion was hereditary or not. Unfortu- 
nately, as we already pointed out, the 
Deputy Gommiussioner posed for himself 
the first question for consideration, whe- 
ther trusteeship of the temple was here- 
ditary or not, even though that ques- 
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tion did not at dll arise for consideration 
before him. It is’ against this back- 
ground that we have to consider whether 
that order and the order of the- Com- 
missioner On appeal therefrom area 
bar to the filing of a fresh petition under 
section 63 (b) of-Act XXII of 1959 by 
the ' plaintiffs herein. It is admitted 
that there were no provisions in Act XIX 
of 1951 to the effect that the order of the 
Commissioner On appeal shall be final, 
if nO suit was filed to set aside the same, 
as contemplated by the Act. Conse- 
quently, ‘the question will be a general 
one, namely, whether the order of the 
Deputy Commissioner in O.A. No. 128 of 
1997, andof the Gommissioner in appeal, 
would constitute res judicata so as to pre- 
vent the plaintiffs herein from reagitating 
the same Te under the provisions 
of section. 63 (b) of Act XXII of 1959. 
The principles of res judicaia in relation 
tO suits have been enunciated in section:11 
of the Code of Civil Procedure. However, 
the provisions contained in that section 
are not exhaustive, and consequently 
Ithe general principles of res ‘hase 
— apply to other, proceedings 
though section 11 of the Code of Civil 
Peg would not in terms‘ apply. 
For the purpose of the application p 
‘the general principles of res 
particular matter should have vate 
directly and substantially in issue, in 
ormer proceedings so as to bar the recon- 
ideration Of the same matter in subse- 
quent proceedings. As We pointed out 
already, in this case the question whether 
the ekip of the temple was heredi- 
tary Or not was not in issue between the 
arties in O.A. No. 128 of 1957, and 
consequently the Deputy Commissioner 
had no jurisdiction whatever to decide 
a question which was not raised before 
him. ‘Therefore, if the Deputy Qom- 
missioner had rendered a finding on that 
question which was not in controversy or 
(dispute before him, his finding cannot be 
said to be final or conclusive so as to bar 
the agitation of the same question in a 
properly framed proceedings instituted 
Jsubsequently. In this view, we are 
clearly of the opinion that the order of 
the Deputy Commissioner in O.A. No. 
128 of 1957 and the order of the Com- 
missioner On appeal arising therefrom 
did not bar the application filed by the 
plaintiffs herein before the Deputy Com- 
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missioner under section 63 (b) of Act 
XXII of 1959. 


ur. The result is that there are no merits. 
in the appeal and it is accordingly dis- 
missed with costs. 


12. While decreeing the suit instituted 
by the plaintiffs herein, the learned 
Subordinate Judge has not awarded. costs 
in favour of the plaintiffs. Questioning 
this, the plaintiffs have preferred: a 
memorandum of crOss-Objections. In 
view of the conclusion we have come to 
on the merits of the controversy, once the 
suit Was decreed, the learned Subordinate 
Judge, except for reasOns to be recorded. 
to the contrary, ought to have awarded. 
costs in favour of the plaintiffs. The 
learned Subordinate Judge himself has. 
not given any reasOns whatever in his 
judgment for not awarding costs in favour 
of the plaintiffs. However, as we have 
held that the plaintiffs were entitled to 
succeed, we are Of the opinion that the 
learned Subordinate Judge should have 
awarded costs in favour of the plaintiffs. 
The memorandum of cross-objections is 
therefore allowed, the result of which is 
that the suit is decreed with costs through- 
out. But there will be no order as to 
costs in the memorandum of cross- 
Objections. 


VS. Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. - 


PresenT.—M. M. Ismail and Natarajan, 
FF. mE 


C. S. Kua rA A Goundar 
Appellant” 


U. 


eee Goundar and anaien : 
.. Respondents. 


iste Act (XVI of 1908), sections 
17 (i) (b), 49—Deed of partition—Not 
registered—-If receivable in evidence—Admis- 
sible far collateral purpase—Possession of 

Nature and character of possession— 


properiy— 
“Collateral transaction’ —Meaning of. 


A deed of partition which required. 
registration under section 17 (f) (b) of 


` ‘*Appeal No. 955 of 1966. 10th April, 1973. 
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the Registration Act XVI of 1908 was 
not actually registered. A question 
came up for consideration to what extent 
section 49 of the Act prohibits the recep- 
tion of the document as evidence for a 
collateral purpose. 


Held, that if a document deals with or 
refers tO more than One transaction and 
if the principal transaction happens to 
be a creation, declaration, assignment, 
limitation or extinguishment of any 
right, title or interest to or in immovable 
property as contemplated by section 17 
(i) fb) of the Registration Act, and if there 
is also a transaction or purpose collateral 
to the same, the document can be certainly 
used, in evidence for the purpose of show- 
ing the collateral purpose or transaction 
with reference thereto. [Para. 9.] 


An unregistered partition deed. could 
not be admitted in evidence to prove the 
terms of the partition; it could certainly 
be admitted in evidence for proving 
the division in status and the fact of 
partition. Taking possession of the shares 
allotted to each one of the parties at the 
partition would be a purpose collateral 
to the purpose of partition and such 
taking possession noi creating, declaring, 
assigning, limiting Or extinguishing any 
right, title or interest to or in immovable 
property, would not require registration, 
and therefore an unregistered deed of 
partition could be used for the collateral 
purpose, namely, for proving the nature 
and er Of the possession of the 
respective items of properties in the hands 
Of the members of the coparcenary. .. 

[Para. 10.] 


A collateral transaction within the mean- 
ing of the proviso to section 49 of the 
Act XVI of 1908 means a transaction 
Other than the transaction affecting 
immovable property, but is in some way 
connected with it. [Para. 10.] 


In the instant case the unregistered deed 
of partition was held admissible in evi- 
‘dence for the collateral purpose, namely, 
to determine the nature of the’ possession 
Of the properties. [Para. 22.] 
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Appeal against the decree of the Subordi- 
nate Judge, Erode, dated roth November, 
1965 in Original Suit No. 59 of 1962. 


K. Parasaran, for Appellant. l 
K. Doraiswami, for 1st Respondent. 


KE. Sarobhauman, and A. K. Kumara- 
swam, for 2nd Respondent. 


"Fhe Judgment of the Court was delivered 
by 


Ismail, F.—The plaintiff in O.S. No. 59 
of 1962 on the file of the Court of the 
Subordinate Judge of Erode, is the appel- 
Jant herein. The appellant and one 
Nallaswami Goundan were brothers, 
being the sons of one Sengoda Goundar. 
Between the appellant and Nallaswami 
Goundan there was a partition of. all 
the joint family properties on 24th 
November, 1924 under a document 
marked as Exhibit B-1 in these proceed- 
ings. The document.recited that with 
the help of mediators the properties of 
the joint family were divided as between 
them, that each of them took possession of 
the respective shares allotted to them and 
that from that day Onwards one party 
had no right whatever to trespass into 
the property of the other. The properties 
themseves are divided into and des- 
cribed as two schedules, one schedule 
being allotted to each brother. There 
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was one provision contained in the 
document, namely, that, if any of the 
parties went back on the partition arrange- 
ment, he would have to pay a sum of 
Rs. 5,000 to the other. In 1932 Nalla- 
swami Goundan died and the first defen- 
dant in the suit is the only son of Nalla- 
swami Goundan. The second defen- 
dant in the suit is a subsequent alienee 
of survey No, 122/B which is item No. 2 
in the schedule to the plaint. The 
present suit was instituted for partition of 
the properties that originally belonged to 
the appellant and the deceased Nalla- 
swami Goundan. The case of the appel- 
lant as set out in the plaint was that the 
partition entered into between the parties 
on 24th November, 1924 was not intended 
to be a final partition between the parties 
and that the agreement had always been 
treated as a matter of convenience subject 
to alteration between them. He also 
put forward the contention that a power 
had been reserved to ask for a repartition 
of the properties and that that itself was 
evidence of the fact that no final partition 
had been effected on 24th November, 1924. 
He further contended that the parties 
themselves treated the properties as if 
they had not been finally partitioned, and 
in support of that contention, relied on 
an order of the Subordinate. Judge of 
Coimbatore, in Q.G No. 434 of 1953 
(O.P. No. 524 of 1953) relating to a claim 
to compensation in respect of acquisition 
of certain lands. 


2. As against this the first defendant 
filed a written statement putting forward 
the contention that the partition, dated 
24th November,. 1924 was a full and 
complete partition and that therefore 
the appellant had no right to go back 
upon the same. He also put forward 
an alternative contention that, in any 
event, he had acquired title to the pro- 
erties allotted to the share of Nallaswami 
Goundan under Exhibit B-1 by adverse 
possession. With regard to the claim 
put forward by the appellant, that the 
order of the Subordinate Judge of Coimba- 
tore in C.C. No. 434 of 1953 had decided 
that the appellant also had a share in 
the compensation amount, he contended 
that the said decision was not rendered 
On Merits and to which he himself was 
not a party and that therefore it was not 
bindingonhim. ;, ) 
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3. The second defendant filed a separate 
written, statement putting forward a 
similar contention, namely, that the 
partition, dated 24th November, 1924 
was a complete and final partition, that 
pursuant to the partition the parties 
taken possession of the. respective items 
of properties allotted to them, that they 
had been in, complete and absolute 
enjoyment of those properties, and that 
survey No. 122/B was dealt with by 
Nallaswami Goundan pursuant to the 
partition, which had ultimately come to 
the second defendant after a series Of 
alienations. 


4. Itison these pleadings that the trial 
Court framed the following issues: - 


1: Whether the deed dated 24th 
November, 1924. mentioned in paragraph 
3 of the plaint was never intended to be a 
final partition between the brothers? 


2. In any event, whether the partition 
dated 24th November, 1924 has been 
acted upon, and, if so, whether the plain- 
tiff is estopped from going back upon 
it? PO 


3. Whether the plaintiff is entitled to the 
partition and.separate possession prayed 
for? : 


4: Whether the plaintiff is entitled to 
7/12 share of item 2? 


5. Whether the decision in C.G. 'No. 
434 of 1953 on the file of Sub-Court, 
Coimbatore, is valid and binding upon 
the defendants? 


6. Whether the first defendant has per- 
fected title of the properties allotted to 
his father under the partition arrangement 
dated 24th November, 1924 for the reasons 
stated in the written statement of the 
first defendant? 


7. To what relief are the parties entitled? 


5. The learned Subordinate Judge, after 
considering the materials placed before 
him, came to the conclusion that the 
partition dated 24th November, 1924 
was intended to be a final partition bet- 
ween the brothers. On issue No. 2 his. 
conclusion was that the said partition had 
been acted upon and that the plaintiff 
was not entitled to go back-upon the same. 
In view of his findings on issues Nos. 1 and 
2, the learned Subordinate Judge held 


1 


416 Rp 


that the appellant was ‘not entitled to 
partition and separate ` possession as 
prayed for, ‘On issue No. 4 he held that 
the second defendant had title to item 
' No. 2, and that, in any event, he had 
perfected title to the same by adverse 
possession. On issue No. 5 his conclu- 
sion was that the order of the learned 
Subordinate Judge in C.C. No. 434 of 
1953 not being one on merits did not bind 
the defendants in the suit. On issue 
No. 6 his conclusion was that the first 
defendant had perfected title to the 
properties allotted to the share of his 
father at the partition dated 24th 
November, 1924 by adverse possession. 
In view of these findings the suit insti- 
tuted by the appellant was dismissed on 
1gth November, 1965. It is against this 
judgment and decree the present appeal 
has been preferred by the , laintiff in the 


suit. 


6. Mr. K. Parasaran, the learned 
Counsel for the appellant, addressed only 
one argument before this Court. His 
argument is this. Exhibit B-1 was 
not - admittedly registered, though it 
required registration under section 17 
(i) (b) of the Registration Act (XVI of 
1908). For want of tration that 
document was not admissible in evidence 
under section 49 Of the Registration Act 
and therefore the appellant was entitled 
to a decree for partition. With regard 
to the claim of adverse possession put 
forward by the first defendant, the con- 
tention of Mr, Parasaran is that the parties 
being co-owners, mere adverse posses- 
sion is not enough and that the first 
defendant must prove ouster which he 
has.not established in this case. His 
further contention is that Exhibit B-1 
cannot be admitted in evidence even 
for the collateral purpose of finding out 
etke character of the possession of the 
properties allotted to the shares of 
Nallaswami Goundan under Exhibit B-1 
in the hands of Nallaswami Goundan and 
after his death in the hands of the first 
defendant. 


4. We are clearly of the opinion that 
there is nO substance in any of these 
contentions. Before we go to section 49 
of the Registration Act, it is necessary to 
refer to certain circumstances and facts 
emerging from the evidence. As far 
"as the case of the appellant is concerned, 
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even though he purported to put forward 
the case that there was-no final parti- 
tion On 24th November, 1924 the very 
halting and prevaricating stand: taken 
by him in the plaint itself clearly shows 
that there was a final partition on 24th 
November, 1924. In paragraph 3 of 
the plaint he states: 


“On the 24th of November, 1924, the 
plaintiff and his brother, the afore- 
said Nallaswami Goundar, entered, 
into a sort of written partition agree- 
ment”. 


In the same paragraph he states: 


“As a matter of fact, the agreement has 
always been treated as a matter of 
convenience subject to alteration, at 
any time, as and when the parties felt 
the need for it”. 


In paragraph 4 this is what he states: 


“After the advent of the Lower Bhavani 
canal most of the properties that fell to 
the share of the said Nallaswami 
Goundan have been included in the 
ayacut. Though at the time of the 
aforesaid agreement the division for 
the sake of convenience was fair and. 
equitable, after the advent of the Lower 
Bhavani canal the conditions have 
changed to such an extent that the divi- 
sion is no longer fair and equitable”. 


These allegations in the plaint cannot be 
understood except On the basis that there 
was a final partition between the parties 
On 24th November, 1924 and that certain 
items Of properties fell to the share of 
the deceased Nallaswami Goundan. The 
position is made clear by the allegations 
contained in paragraph 5 aswell. In that 
paragraph the plaintiff states: 


“The aforesaid Nallaswami Goundan, 
brother of the plaintiff, died in or about 
the year 1932. The first defendant, 
who is the only heir and legal repre- 
sentative of the deceased, succeeded his 
father, and is in possession and enjoy- 
ment of his share”. 


This again emphasises the finality of the 
enone arrangement made on 24th 

ovember, 1924. If that had not been 
sO, it is nOt possible to comprehend how 
the properties could have fallen to the 
‘share’ of Nallaswami Goundan and how 
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the first defendant succeeded to the 
share” of Nallaswami Goundan and was 
in possession of the several items of the 
properties. Having regard to this 
strange stand of the appellant, there can 
be no doubt whatever that there was a 
final partition between the appellant and 
the deceased Nallaswami Goundan on 
24th November, 1924. The subsequent 
conduct of the parties also emphasises 
this fact. As pointed out already, 
Nallaswami Goundan died in _ 19332. 
After his death, Exhibit B-4, dated 3rd 
April, 1933, being an agreement, was 
entered into between the appellant on the 
one hand, and the mother of the first 
defendant, as guardian of the first defen- 
dant, on the other. This agreement 
expressly refers to the earlier partition of 
24th November, 1924 and purports, to 
divide the properties left undivided at 
that partition. We shall have occasion 
to refer to similar cOnduct and admis- 
sions of the appellant in another context 
in the course of this judgment and all that 
we are interested in pointing out at this 
stage is that the conduct of the appellant 
himself throughout, from 1924 upto the 
date when he chose to call for a re- 
partition, was cOnsistent only with the 
position that there was a final partition in 
1924 under Exhibit B-r, dated 24th 
November, 1924. 


8. Now let us take the question of law 
argued by Mr. Parasaran with reference 
to sections 17 and 49 of the Registration 
Act. It is conceded by both sides that 
Exhibit B-1, being a partition deed, 
requires registration under section 17 (1) 
(b) of the Act. The only question for 
consideration is to what extent section 49 
of the Act prohibits the reception of 
Exhibit B-r as evidence. Section 49 
is as follows: 


No document required by section 17 or 
by any provision of the Transfer of 
Property Act, 1882, to be registered, 
shall— 


(2) affect any immovable property 
comprised therein; or 
(b) confer any power to adopt; or 
(c) be received as evidence of any 
transaction affecting such property or 
conferring such power unless it has 
been registered: 

33 
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Provided that an unregistered document 
affecting immovable property and requi- 
red by this Act or the Transfer of 
Property Act, 1882, to be registered 
may be received as evidence.of a cOn- 
tract in a suit for specific performance 
under Chapter IT of the Specific Relief 
Act, 1877, or as evidence of part per- 
formance of a contract for the purposes 
of section 53-A of the Transfer of 
Property Act, 1882, or as evidence of 
any collateral transaction not required 
to be effected by registered instrument. 


9. One thing that may be seen immedia- 
tely is that section 49 (a) is a substantive 
Jaw declaring that a document required. 
by section 17 to be registered shall not 
affect any immovable property comprised. 
in the document, if the document is not 
registered. On the other hand section 49 
(c) is a provision of law dealingwith evide- 
nce which states that such an unregistered 
document cannot be received as evidence 
ofany transaction affecting such property. 
A striking feature to be noticed in this 
context is that the section does not provide 
for a total prohibition of the reception 
of the document as evidence at all. As 
pointed out by Mulla in his Commen- 
taries on the Registration Act, Eighth 
Edition, at page 198: 


“It is important to observe that the 
section does not say that an unregis- 
tered document which requires to be 
registered shall not be received im evi- 
dence. It says as evidence of any 
transaction affecting the property. It 
may be received şin evidence for a 
collateral purpose even if that purpose 
does indirectly affect the property.” 


The condition precedent for the invoca- 
tion of section 49—omitting the reference 
to the Transfer of Property Act—is that it 
must be a document which requires regis- 
tration under section 17 of the Act. For 
section 17 to apply, the document must 
be one which purports or operates to 
create, declare, assign, limit or extinguish 
any right, title or interest, of the value of 
one hundred rupees and upwards, to 
Or in immovable property. Section 49 
probibits the use of such document, when 
unregistered, as evidence of the tion, 
declaration, assignment, limitation or 
extinguishment of any right, title or 
interest of the value of one hundred rupees 
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and upwards to or in immovable property. 
The section had nothing whatever to do 
with the reception of such a document 
as evidence. for any other purpose. 
This is made abundantly clear not merely 
by the language of the main part of the 
section, but also by the language of the 
roviso, which has been extracted above. 
Consequently the irresistible conclusion 
is that, if a document deals with or refers 
tO more than One transaction and if the 
rincipal transaction happens to be a crea- 
tion, declaration, assignment, limitation 
r extinguishment of any right, title or 
interest to Or in immovable property as 
contemplated by section 17 ( mi (B) of the 
t, and if there is also a transaction or 
urpose collateral to the same, the docu- 
ment can be certainly used in evidence 
be the purpose of showing the collateral 











urpOse Or transaction with reference 
\thereto. We shall now illustrate this 
construction of Ours with reference to 
the case Of actual partition. 


ao. A partition in a joint Hindu family 
may denote either of two things: (i) a 
division in status as between the members 
of the coparcenary; and (ii) an actual 
division of the properties belonging to 
the joint family by metes and bounds as 
between the different members of the 
family. The expression “‘fartition” has 
been used indiscriminately to denote 
either one Or the other of the two things. 
Once a partition of the properties by 
metes and bounds has taken place, natu- 
rally there will be the consequential 
transaction of the parties, to whom the 
properties have been allotted separately, 
taking possession of those properties. Thus 
it will be seen that in the case of an express- 
completed partition there will be three 
different stages: (:) the stage of effecting 
a division in status; (ii) the stage of 
dividing the properties by metes and 
bounds; and (iz) the stage of each party 
taking possession of the properties allotted 
to his share. As far as these three stages 
are concerned, it is conceded, having 
regard to the decided cases, that each and 
every One Of them can be effected orally 
without there being a document. :Even 
if there is a written document in respect 
of the, first and third stages, then also it is 
conceded that the document does not 
require registration, because neither the 
division in status nor the actual taking 
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possession of the properties can be said 
to create, declare, assign, limit or extin- 
guish any right, title or interest to or in 
immovable property. Therefore it 1s 
only with regard to the second stage, 
namely, division of properties in different 
shares and allotment thereof to the 
various members, if the same is reduced 
tO writing, it requires registration under 
section 17 (1) (b) of the Act. Under the 
Hindu Law, it is well-settled that, sever- 
ance in status can take place either by 
the unilateral declaration of one of the 
coparceners Or by agreement between all 
the coparceners. Where severance is 
effected as above, it is not a transaction 
which requires any writing and even 1f 
it is effected by means of any instrument 
in writing, that will not fall within the 
scope of section 17 (1) (b) of the Act. 
Similar will be the position with regard 
to taking possession of the properties. 
From the very nature of the case, once a 
division of the properties by metes and 
bounds has taken place as between the 
members of a coparcenary and the 
parties take possession as exclusive Owners 
of the respective items allotted to them, 
such a partition assumes a division in 
status having taken place between 
the parties. Therefore, though an unre-| 
gistered partition deed cannot be admitted! 
in evidence to prove the terms of the parti-| 
tion, it can certainly be admitted in! 
evidence for proving the division in status, 
and the fact of partition, as pointed out, 
by several decisions based on the judgment: 
of the Privy Council in Rajangam Ayyar 
v. Rajangam Ayyer'. Similarly, i 

possession of the shares allotted to each 
one Of the parties at the partition will be a 
purpose collateral to the purpose of 
partition and such taking possession not} 
creating, declaring, assigning, limiting. 
or extinguishing any right, title or interest 
tO Or in immovable property, will not 
require registration, and ‘therefore an 
unregistered deed of partition can be 
used for the collateral purpose, namely,! 
for proving the nature and character of 
the possession of the respective’ items of 
properties in the hands of the members of 
the coparcenary. In Bai Gulabba H 
Shri Datgarji?, it was pointed out that a 





1. (1923) 50 I.A. 134: ].L.R. 46 Mad. 373: 44 
M.L.J. 745 : AI.R. 1922 P.G. 266. 
2. (1907) 9 Bom.L.R. 393. 
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collateral purpose is any purpose other 
than thatof creating, declaring, assigning, 
limiting or extinguishing a right to immo- 

ble property. Therefore a collateral 
transaction within the meaning of the 
proviso tO section 49 of the Act means a 
transaction other than the transaction 
affecting immovable property, but which 
is in some way connected with it. In 
Ramlaxmi v. Bank of Baroda’, the Bombay 
High Court pointed out : 


‘“The expression ‘collateral’ transaction 
is used not in the sense of an ancillary 
transaction to a principal transaction 
or a subsidiary transaction tO a main 
transaction. The root meaning of the 
word ‘collateral’ is running together 
or running on farallel lines. The 
transaction as recorded would be a 
particular or specific transaction. But 
it Would be possible to read in that 
transaction what may be called the 


purpose of the transaction and what _ 


may be called a collateral purpose, 
the fulfilment of that collateral purpose 
‘would bring into existence a collateral 
transaction, a transaction which may 
be said to be a part and parcel of the 
transaction but none the less a transac- 
tion which runs together with or on 
parallel lines with the same. 


An obvious illustration of thisis the 
transaction Which is recOrded in the 
memo, of petition before us. The trans- 
action therein recorded was a transac- 
tion of partition of the movable and 
immovable properties belonging to the 


joint family. These properties were _ 


allotted to the shares of the respective 
Members of the family. A partition 
was in fact effected by this document 
and that transaction took place under 
the terms of the document, itself. The 
memo. of partition thus required regis- 
tration and not being registered could not 
be admitted in evidence under the terms 
of section 49, Registration Act. There 
‘was, however, involved in this transac- 
tion itself a collateral transaction, 
viz., that of the severance of the joint 
status which transaction by itself did 
not require to be registered by any law 
for the time being in force. A sever- 
ance of jOint status could be effected 
under Hindu law in various modes, 


— 


1. ALR. 1953 Bom. 50. 
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one of the modes being an unequivoca! 
expression Of an intention to seg arate. 
A partition could be effected orally as 
well as bya written document, and 
it would be Open to party to prove that 
there was a partition or severance of 
jOint status effected between the parties 
without its being effected by a regis- 
tered instrument. A partition, 2.¢., 
severance Of joint status thus would be 
a collateral transaction, and would 
certainly fall within the proviso to 
section 49, Registration Act.” 


rr. The same view was taken by a Bench 
of the Patna High Court in Girija Nandan 
Singh v. Girdhari Singh!, That Court, 
after referring to a number Of decisions, 
pointed out: 


“The word ‘partition’ involves two 
concepts: (í) change of status; and 
(i) division of property. Severance 
of status does not require to be proved 
by any documentary evidence at all, 
nor is it necessary that for the purpose 
of proving actual division of property 
between the members ofa joint family, 
a Written instrument is essen 
Where, therefore, there is evidence 
that there was an actual division of 
property between the parties, and that 
they went into possession of their 
respective shares in accordance with 
that division, and there are also circum- 
stances to show that the conduct of the 
parties is inconsistant with anything 
except the factum of separation, a 
Court of law may very well hold, apart 
from any instrument of partition, that 
the parties had separated in status and 
effected partition of the family pro- 


perties.” 


That will be the prima facie construction 
of section 49 Of the Act. 


12. The above view of ours on partition 
in a Mithakshara family also derives 
support from the following observations 
of the eae Court in Nani Bai v. 
Gita Bai?: 


“Partition in tke Mitakshara sense may 

be only a severance of the joint status 

of the members of tbe coparcenary, 
A 


1. ALR. 1951 Pat. 277. 
2. 1958 ee 228 


1959 S.G.R. , 479 : 
A.LR. ‘1958 S.C. 706 j 
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- 


whole joint property as before. 


‘that is to say, what was once a joint 


title has become a divided title, though 
there has been no division of any pro- 
perties by metes and bounds. Parti- 
tion may also mean what ordinarily is 
understood by partition amongst 
cosharers who may not be members of a 
Hindu coparcenary. For partition in the 
former sense, it is not necessary that 
all the members of the joint family 
should agree, because it is a matter of 
individual volition. If a coparcener 
expresses his individual intention in 
unequivocal language to separate bim- 
self from the rest of the family, that 
effects a partition, so far as he is con- 
cerned, from the rest of the family. 
By this process, what was a joint 
tenancy has been converted into ‘a 
tenancy in common. For partition 
in the latter sense of allotting specific 
properties or parcels to individual 
coparceners, agreement amongst all 
the coparceners is absOlutely necessary. 
Such a partition may be effected 
Orally, but, if the parties reduce the 


‘ transaction, to a formal document which 


is intended to be the evidence of the 
partition, it has the effect of declaring 
the exclusive title of the coparcener 
to whom a particular property is 
allotted by partition, and is, thus within 
the mischief of section 17 (1) (b), the 
material portion of which was been 
quoted above. But partition in the 
former sense of defining the shares only 
without specific allotments of property, 
has no reference to immovable property. 
Such a transaction only affects the 
status Of the member or the members 
who have separated themselves from 
the rest~of the coparcenary. The 
change of status from a joint member of 
a cOparcenary tO a separated member 
having a defined share in the ancestral 
property, may be effected orally or 
it may be brought about by a document. 
If the document does not evidence any 
partition by metes and bounds, that 
is tO say, the partition in the latter 
sense, it does not come within the pur- 
view of section 17 (1) (b), because, so 
Jong as there has been no partition in 
that sense, the interest of the separated 
member continues to extend over the 
Such 
a transaction does not purport or 
Operate to do any of the things referred 
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tO in that section. Hence, in so far as 
the’ documents referred to above are 
evidence of partition only in the former 
sense, they are nöt compulsorily regis- 
trable under section 17, and would, 
therefore, not come within the mischief 
of section 49 which prohibits the recep- 
tion into evidence of any documient 
‘affecting immovable property.’ It 
must, therefore, be held that those 
documents have rightly been received 
in evidence for that limited purpose.” 


1%. We called upon Mr. Parasaran to 
show us any authority of any Court 
taking a contrary view. As a matter 
of fact, as far as this Courtis concerned, 
there is a direct decision of a Bench of 
this Courtin Subbu Naidu v. Varadarajulu. 
Natdut, That case dealt with a koorchit 
which the Court considered to be 
a deed of partition, which was not 
registered. This Court, while holding 
that the document could not be received 
in evidence for proving tke terms of the 
deed of partition, held that it could be 
received in evidence for proving the 
character of the possession of the proper- 
ties in the hands of the respective members 
of the family. This is what this Court 
pointed out: 


“Lastly it was contended that the 
document was admissible to prove the 
adverse character of the first defendant’s. 
possession of the lands which were allot- 
ted to him under the koorchit, though 
such allotment was ineffectual for want 
of registration. This contention: must 
be accepted, as it is supported by 
numerous decisions. Vide—Nadapena 
Appanna v. .Saripilli Venkataswami?, 
Kandaswami v. Ponnuswami?, purporting 
to be based on the Privy Council ruling 
in Varada Pillai v. Feevarathnammalt. 
An attempt was made on bekalf of the 
respondents to show that, on a close 
examination of the decision. of their 
Lordships, it lends no support to the 
view expressed in those cases, but, as 
pointed out by Sir Dinshaw Mulla in 
his commentaries on the Registration 


1. (1947) 1 M.L.J. 90: LL.R. (1947) Mad. 
694 : A.LR. 1948 Mad. 26. 

2. (1924) 1.1.R.47 Mad. 203 : 45 M.L.J. 667 = 
AIR. 1924 Mad. 292. 

3. AJR. 1929 Mad. 16. 

4. (1920) LLR. 43 Mad. 244 (P.C.): 46 I.A. 
285 : 38 M.I..J. 313: ALR. 1919 P.C. 44. 


qj KUMARASWAMI GOUNDAR 2. ARAVAGIRI GOUNDAR (Ismail, 7.) 


Act, that view has been accepted by 
almost all the High Courts in India, 
and we do not feel disposed to refer 
the point to a Full Bench, as we were 
invited to do, especially as the point is 
of no more than academic interest on 
the facts of this case.” 
14. Mbr. Parasaran contended that none 
of the decisions referred to in the above 
passage dealt with a case of partition and 
that therefore those’ decisions could not 
be said to be authority for the view that 
an unregistered partition deed was admis- 
sible to prove the adverse character of 
the possession of one of the parties. 
Mr. Parasaran also invited our attention 
to the decision of the Supreme Court in 
Kirpal Kuar v. Bachan Singh}, as taking the 
view that an unregistered partition deed 
could not be received in evidence for such 
a purpose. We.are unable to accept this 
argument Of Mr. Parasaran., 


x5. Nadapena Appanna v. Saripilli Venkata- 
sami*, dealt with a case of an unregistered 
mortgage deed. The following headnote 
itself shows what was decided in that case: 
“Held, that the deed, though unregis- 
tered, was admissible in evidence to 
show the character of the defendants’ 
possession; that the defendants could 
be shown to have acquired only a limit- 
‘ed interest as mortgagees by adverse 
possession; that, to prove the extent 
of the interest acauired by them by ad- 
‘verse possession, the terms of the mort- 
gage asserted by them may be proved 
and such proof cannot be regarded as an 
attempt to prove the unregistered mort- 
gage or to adduce secondary evidence 
of it, and the unregistered deed as well 
as Other evidence was admissible “for 
the purpose.” 
16. Kandaswami Mudaliar v. Ponnuswamt 
Mudaliar’, dealt with a case of an unregis- 
tered sale-deed, and a Bench of this Court 
400k the view that such a sale-deed could 
be admitted to show the nature of the 
possession. 
a7. Varada Pillai v. Feevarathnammal’, 
dealt with a case of gift. The question 


- 1. 1958 S.C.J. 438 : 1958 S.O.R. 948 : Al. 
R. 1958 S.C. 199. 

2, (1924) ]-L.R. 47 Mad. 203 : 45 M.L.J. 667: 
ALR. 1924 Mad. 292. 

3. ALR. 1929 Mad. 16. 

4. (1920) 46 1.A. 285: LL.R. 43 Mad. 244 
{P'G.) > 38 M.LJ. 313. 
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there was whether there had ‘been a 
valid gift of immovable property and 
whether the donee had acquired title by 
adverse possession. After referring to 
certain petitions reciting a gift which had 
been presented to the Collector praying 
for the registration of the properties in the 
name Of the donee, the Judicial Commit- 
tee held that , as a gift of immovable pro- 
perty was required to be made by a regis- 
tered deed under section 123 of the 
Transfer of Property Act, the petitions 
could not be used as evidence of title, but 
it was permissible for the Court to look 
at them to ascertain the nature or charac- 
ter of the possession held by the person 
named in the petitions. The Judicial 
Committee referred to the question 
for consideration as follows: 


“It was not contended before the Board 
that the above transactions effected a 
valid gift of the property to Duraisani; 
for such gift must, under section 123 of 
the Transfer of Property Act, be made 
by a registered deed. Nor, having 
regard tO section 91 of the Evidence 
Act, can the recitals in the petitions be 
used as evidence of a gift having been 
made. But the defendant’s case is 
that Duraisani, although she may have 
acquired no legal title under the trans- 
actions referred to, in fact took posses- 
sion of the property when it was trans- 
ferred into her name and retained such 
possession until her death in December, 
1911, after which date it passed to the 
deféndant as her successor, and accord- 
ingly that the plaintiffs’ claim is } arred 
by upwards of twelve years’ adverse 
possession. The High Court upheld 
this contention; and their Lordships, 
after considering the evidence, have 
arrived at the same conclusion.” 


Finally the Judicial Committee observed: 


‘It should be added that, although the 
petitions of 1895 and the change of 
names made in the register in conse- 
uence Of those petitions are not admis- 
sible to prove a gift, they may neverthe- 
less be referred tO as explaining the 
nature and character of the pogséssion 
thenceforth held by Duraisani. In 
other words, although the petitions and 
order do not amount tq a giftof the land, 
` they lead to the inference that the 
subsequent receipt of the rents by. Durai. 
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sani was a receipt in the character of 
donee and owner of the land, and tbere- 
fore in her own right and not as trustee 
or manager for her mother and aunt.” 


18. The Judicial Committee itself has 
not referred to the proviso to section 
49 Of the Registration Act. However, 
the Courts in India have construed the 
decision Of the Judicial Committee as 
enabling the Court to receive an unregis- 
tered document as evidence of the nature 


and character of the possession in the - 


hands of the person who purported to be 
the transferee of the interest created or 
declared under the document. In 
Mulla’s Commentaries on the Registra- 
tion Act, 8th Edn,, at page 203, it is 
stated: 


*““Fheir Lordships did not refer to sec- 
tion 49, for the petition being mee 
recital, did not require registration, but 
the case shows that a document in- 
admissible as evidence of a transac- 
tion may be used as evidence for a 
collateral purpose. An unregistered 
deed of lease can be used for a collateral 
purpose to show the nature of posses- 
sion. Tenancy agreement. may be 
implied from the conduct. The High 
Courts of Calcutta, Bombay, Allahabad, 
Madras, Patna, Lahore, Assam, Nagpur, 
Pepsu, Rajasthan, Orissa, Rangoon, 
Delhi.. and Jammu and Kashmir: the 
former Chief Court of Oudh; the Judi- 
cial Gommissioner’s Court at Pesha- 
war, Ajmer and Himachal Pradesh 
and the Supreme Court have held that 
a document which requires registration 
under section 17 and which is not 
admissible for want of registration to 
prove a gift or mortgage or sale or 
lease is nevertheless admissible to prove 
the character of the possession of the 
person who holds under it.” 


exg. As we pointed out already, Mr. Para- 
saran invited our attention to the 
decision of the Supreme Court in Kirpal 
Kaur v. Bachan Singh!, and relied on the 
following passage therein: 
“In the present case Hamam Kaur 
had been in possession before the date 
of the document and to admit it in 
evidence to show the nature of her 
ion subsequent to it would be 





oe 
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to treat it as Operating to destroy the 
nature Of the previous possession and 
to convert what had started as adverse, 
possession into a permissive possession 
and therefore, to give effect to the 
agreement contained in it which admit- 
tedly cannot be done for want of regis- 
tration. To admit it in evidence for 
the purpose sought would really amount 
to getting round the statutory bar im- 
posed by section 49 of the Registration 
Act.” 


20. Mr. Parasaran’s argument is that all 
these decisions dealt with a case where 
possession was given for the first time and 
that they did not deal with a case where 
the party was already in possession of the 
property. According to him, an unregi- 
stered document cannot be used in evi- 
dence for showing the change in the chara- 
cter Of possession, but it could be used 
only for the purpose of showing the 
nature Of the possession taken by a party. 
In support of this contention he refers to 
the fact that none of these decisions to 
‘which we have already drawn attention, 
except the decision in Subbu Naidu v. 
Varadarajulu. Naidu, dealt with a case 
of partition among the members of a 
Hindu joint family. From one point 
of view, even though the members of a 
joint Hindu family can be said to be 
co-owners and in joint possession of each 
and every One Of the properties of the 
family, once a partition has taken place 
and the properties are divided and each 
one of the members takes possession of the 
particular items of the properties allotted 
to him, it can be said that he is taking 
possession of those properties for the first 
time, because the former possession was 
only judicial and constructive, while the 
later possession becomes physical and 
exclusive. Apart from this, there is the 
decision of the Supreme Court itself hold- 
ing that the character of possession can 
change into adverse under an invalid 
document in the hands of a person who 
is already in possession. In Padma 
Vithoba Chakkayya v. Mohammed Multani?, 
the Supreme Court pointed out: 


“Now the contention of Mr. Ranga- 
nathan Chetty, for the respondent is 


— 
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: that he had been in possession of the 
properties as Owner ever since 1923, 
when the second defendant sold them 
to him, that he had thereby acquired a 
prescriptive title to them and that the 
right of the appellant to redeem was 
thereby extinguished. It is not dis- 
puted that, when a person gets into 
possession of properties, as mortgagee, 
he cannot by any unilateral act or decla- 
ration of her prescribe for a title by 
adverse possession against the mort- 
gagor, because in law his possession 
is that of the mortgagor. But what 1s 
contended is that, if the mortgagor and 
mortgagee subsequently enter into a 
transaction under which the mortgagee 
is to hold the properties thereafter, not 
as a mortgagee, hut as owner, that 
would be sufficient to start adverse 
possession against the mortgagor, 1f 
the transaction is for any reason inopera- 
tive, under the law. This contention 
in our Opinion is well-founded.” 


a1. It is significant to note that it is 
this decision of the Supreme Court 
which has been relied on by the Editors 
of Mulla’s commentaries on the Regis- 
tration Act in the extract given already. 
Apart from this the decision of the Privy 
Council in Varada Pillai v. Feevarathaammal 
does not lend support to any such argu- 
ment. The extract from the judgment 
we have given already clearly shows that 
the document can be looked into for the 
purpose of finding out the character in 
which the person has received rents and 
enjoyed the properties, namely, as that of 
donee and owner of the land. Therefore, 
we are of the opinion that the decisions 
above referred to clearly show that, even 
though an unregistered deed of partition, 
as in the present case, is not admissible 
in evidence for proving the terms of the 
partition as well as the items of the pro- 
perties that were allotted to the appel- 
lant on the One hand and his deceased elder 
brother on the other, certainly it can be 
used as evidence for the purpose of show- 
ing the character in which the decesased 
Nallaswami Goundan was in possession 
of the properties allotted to his share 
subsequent to Exhibit B-1. The evi- 
dence in this case clearly and indisputably 
establishes that Nallaswami Goundan 
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was in possession Of the properties in his 
own right and dealt with the same:..as 
his Own. BS Ns 
2z. In view of the Overwhelming evi- 
dence in this behalf, it is not necessary 
to refer to the details, and the learned 
Counsel for the appellant did not contest 
the position that, once it was held that 
Exhibit B-1 could be looked -into for 
finding out the character of the posses- 
sion, the evidence clearly established the 
adverse possession of Nallaswami Goundan 
in respect Of the properties allotted to his. 
share. Therefore, we hold that Exhibit 
B-1 is admissible for the collateral pur- 
pose, namely, to determine the nature 
and character of the possession and that 
the other materials on record could also} 
be taken into consideration for the pur-! 
pose of coming to a decision that the 
possession of the properties in question by 
Nallaswami Goundan was referable to a 
division of the properties between the 
parties concerned, and accordingly Nalla- 
swami Goundan and the first defendant 
had perfected title to the properties by 
adverse possession, 


23. Independent of the above considera- 
tion on the basis of the proviso to section 
49 of the Registration Act, there is a 
shorter answer to the claim of the appel- 
lant herein. At the time of the death. 


of Nallaswami Goundan in 1932, the 
first defendant was a minor. The appel- 
lant himself filed O.P. No. 14 of 1932 


on the file of the District Court, Coimba- 
tore, for appointing a guardian for the 
first defendant. Exhibit B-5 is a certi- 
fied copy of the petition filed by the appel- 
lant. In paragraph 4 of this petition the 
appellant stated: i 
‘The minor is unmarried and is abso- 
lutely entitled to the movable. and 
immovable properties set out in the 
schedule below, which are approxima- e 
tely of the value of Rs. 17,150-0-0. 
The immovables have fallen to the 
share of the minor’s father, as per parti- 
tion agreement, dated 24th November, 
1924 between minor’s father and the 
petitioner.” 
Thus it will be seen that the appellant 
himself had acknowledged the exclusive 
and absolute title of the first defendant 
to the items of properties which had been 
allotted to -the deceased Nallaswami 
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4Soundan under Exhibit B-r. Once the 
appellant himself has admitted the exclu- 
sive title of the first defendant to the pro- 
Pperties as early as in 1932, certainly it 
can be held that the first defendant has 
perfected title to the property in question 
by adverse possession. Therefore, looked 
atfrom any point of view, we are clearly 
of the opinion that the appellant is 
not entitled to a fresh partition of the 
preperties which originally belonged to 
the appellant and his deceased elder 
brother, Nallasami Goundan. 


24. Item 2 of the suit property is one of 
the items dealt with under Exhibit B-1. 
‘Once we come tO the conclusion that 
Nallaswami Goundan during bis lifetime 
‘and thereafter the first defendant had 
perfected title to all the items of properties 
allotted to the share of NallawamiGoundan 
by adverse. possession, certainly the second 
item of'the suit property would also stand 
onthe same footing and with reference to 
that‘item also the appellant would have 
no title. Independently of this, the trial 
‘Court has considered the claim of adverse 
possession put forward by the second defen- 
dant to the second item and held that the 
second defendant has perfected title to 
the said item of the suit property by 
adverse possession. We are clearly of the 
opinion that this conclusion is also correct. 
Survey No. 122 /B measuring 2.34 acres 
originally - belonged to Kavundappa 
Goundan and Chennimalai Goundan. 
Under Exhibit B-8, dated gtk August, 
1924 Chennimalai Goundan sold his 
half share to the appellant and the decea- 
sed Nallaswami Goundan. This portion 
is shown as the northern half of survey 
No, 122/B in Exhibit B-1 and was allotted 
to Nallaswami Goundan. Nallaswami 
Goundan and Kavundappa Goundan 
thereafter sold the entire survey No. 122/B 
under Exhibit B-g to one Nachimuthu 
Goundan. The appellant has attested 
this'sale deed. Under Exhibit B-ro, dated 
1gth January, 1934 Nachimuthu Goundan 
sold the property to Chennimalai. 
Chennimalai Goundan in-his turn sold 
the property under Exhibit B-11, dated 
14th July, 1937 to the second defendant 
‘in the suit. Exhibit B-58, is patta No. 876 
relating to the said item. There is clear 
evidence to show that from 1938 to 1962 
it was the second defendant who had been 
(paying kist in-respect of this item under 
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Exhibits B-59 to B-66. Consequently, 
independent of the conclusion that Nalla- 
swami Goundan, and after his death the 
first defendant, had acquired title by 
adverse possession to all the items of the 
properties allotted to the share of Nalla- 
swami Goundan under Exhibit B-1, there 
is evidence to show that the second defen- 
dant and his _ predecessors-in-interest 
had acquired title to the second item of 
the suit properties by adverse possession. 


a5. Under these circumstances, no 
ground whatever has been made out for 
interference with the decree passed by 
the trial Court. Accordingly the appeal 
fails and is dismissed with costs (two sets). 


S.J. Appeal dimissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT.—P. S. Kailasam and N. S. 
Ramaswami, FF. 


T. M. Laksminarayana Ayyar and 
others .. Appellanis* 


U. 


Nallachi Ammal and others 
Respondents. 


Madras Estates Land (Abolition and Con- 
version into Ryotwari) Act (XXVI of 1948), 
sections 56 (1) (c) and 64 (c)—Bar of 
jurisdiction of civil Courts—Effect of repeal 
of the section by amending Act (XXXIV of 
1998)—-Grant of paita under section 11— 
No machinery provided to decide rival claims 
for patta—Patia only a piece of evidence of 
title. 


Jurisdiction of the Civil Court to decide 
whether a ryot is entitled to patta or not 
is nOt Ousted by reason of section 56 (1 
(c) of the Madras Estates Land (Abolition 
and Conversion into Ryotwari) Act. 
Arunachala Chettiar v. Narayana Chettiar, 
(1957) 70 L.W. 291 : (1957) 2 M.L.J. 
uhammad 


183; Chidambara Chettiar v. M 
Aliar, (1957) 7o L.W. 489 and 
Pachatammal v. Anguswami Gramani, (1958) 


71 L.W. 635 : (1958) 2 M.L.J. 439, held 
to be not good law. ; 





* L.P. Appeal No, 5 of 1968. 
' : 19th July, 1973. 
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Even assuming that section 56 can be 
linked to section 11 regarding the grant 
of patta to ryotwari lands, still the deci- 
sion of the Settlement Officer can he 
only for the purposes of the Act and it 
would not debar a civil Court from decid- 
ing a question of title and possession. 
[Para. 12.] 
The provisions of section 56 (1) (¢) have 
nothing to do with the grant of patta 
under section 11. Under section I1, 
there is nO machinery to decide riyal 
claims for patta and the grant of patta to 
one and refusal to another under the 
section 1s nOt final regarding the question 
as to who among the rival claimants is 
entitled to patta and even otherwise a 
suit for title and the relief of possession 
or injunction would not be barred. The 
patta can be used only as one piece of 
evidence in establishing title. [Para, 16.] 


The observation that section 56 (1) (e) 
of the Act relates to disputes regarding 
right to obtain ryotwari patta in 
Adatkalathammal v. Chinnayon Pantpunder, 
(1959) 1 M.L.J. 314: 72 L.W. 358 
is only obiter. [Para. 10.] 


Obtaining ryotwari patta by persons 
entitled to patta under the Act can, if at 
all, be only in recOgnition of pre-existing 
rights Of Ownership. State of Madras v. 
A. Y. S. Parisutha Nadar,(1961) 2 M.L.J. 
285 and Ramamurthi v. State of Madras, 
I.L.R. (1970) 2 Mad. 788, followed. 


Cases referred to :— 


Arunachala Chettiar v. Narayanan Chettiar, 
(1957) 70 L.W. 291 : (1957) 2 M.L.J. 
183 ; Chidambaram Chetitar v. Muhammad 
Aliar, (1957) 7a L.W. 489; Packiammal v. 
Anguswams Gramani, (1958) 71 L.W. 635: 
1998) 2 M.L.J. 439; Adatkalathammal v. 
hinnayan Pampundar, (1959) 1 M.L.J. 
314 : 72 L.W. 358; State of Madras v. 
Parisutha Nadar, (1961) 2 M.L.J. 285; 
Ramamaorthy v. State of Madras, I.L.R. 
(1970) 2 Mad 788; State of Madras v. 
Ramalingaswamigal Madam, (1969) 2 
M.L.J. 281; Arumugham Chettiar v. 
Subramanian Chettiar, (1970) 83 L.W. 580, 
Appeal under Clause 15 of the Letters 
Patent against the decree of the Honour- 
able Mr. Justice Alagiriswami dated 21st 
April, 1967 and passed in S.A. No. 607 
of 1963. (A.S. No. 204 of 1962, Sub- 
Court, Vellore, against O.S. No. 202 of 
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1961 District Munsif Court, Tirupathur 
North Arcot). 


A. Sundaram Ayyar, for Appellants. 
A, R. Ramachandran, for Respondents. 


The Judgment of the Court was delivered 
by 


N. S. Ramaswami, 7.—This Letters Patent 
Appeal is against the judgment of Alagiri- 
swami, J. in Second Appeal No. 607 of 
1963. fendants 1, 2 and 5 are the 
appellants before the learned Judge as well 
as before us. The only question that falls 
for determination in this Letters Patent 
Appeal is whether the civil Court cannot 
go into the question of title in respect of 
the suit land in view of the fact that the 
land being part of an erstwhile estate, 
the Settlement Officer had decided the 
question as to who among the rival clai- 
mants was entitled to patta for the said 
land, under the provisions of the Madras 
Estates (Abolition and Conversion into 
Ryotwari) Act (XXVI of 1948), herein- 
after referred to as the Act. 


2. The plaintiffs in the suit are the legal 
representatives Of one Karian. The suit 
is one for declaration of title and for an 
injunction restraini the defendants 
from interfering with the plaintiffs’ 
possession Of the same. According to the 
plaintiffs, the suit land which, as already 
said, was part of an estate (Thathavalli 
Estate which has since been taken over 
under the Act) was ryoti land, that 
Karian owned the land and that the 
plaintiffs succeeded to his estate. The 
family of the first defendant was formerly 
the land-holder of the said estate. How- 
ever, the estate is said to have been sold 
in Court auction prior to the coming into 
force of the Act and a third p had pur- 

the estate. After the abolition of 
the estate under the Act, the plaintiffs 
as Well as the first defendant claimed patta ° 


for the suit land under section 11 of the 


Act. The Assistant Settlement Officer 
issued patta to the first defendant and it 
was confirmed by the Settlement Officer. 
The plaintiffs’ claim for patta has not 
been granted. 


3. In the present suit, the Courts below 
ave concurrently held that the Plaintiffs 
have title to the suit property. The trial 
Court, however, held that the plaintiffs 
were not entitled to injunction on the 
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ground that on the date of suit they were 
not in possession, The first appellate 
Court decided that the plaintiffs were in 
possession and, therefore, by virtue of their 
title to the property, they were entitled 
to the relief of injunction also, The suit 
was decreed as prayed for. Alagiri- 
swami J., who heard the second appeal 
has concurred with the finding of the 
first appellate Court regarding the ques- 
tion of title and possession and that is no 
jOnger in dispute. 


4. However, Mr. A. Sundaram Iyer, 
the learned Counsel for the appellants 
(defendants 1, 2 and 5) raises the con- 
tention, which had been raised before the 
learned Judge who heard the second 
appeal and rejected by him, that by 
virtue of section 56 of the Act, the decision 
of the Assistant Settlement Officer con- 
firmed by the Settlement Officer that the 
first defendant was entitled to issuance of 
patta to him would debar the plaintiffs 
from maintaining the present suit in 
the civil Court. According to the learned 
Counsel, section 56 (1) (c) should be 
read with section 11 ofthe Act under 
which ryotwari patta is to be granted and 
Once the settlement authorities grant 
a ryOtwarl patta to one of the rival 
claimants, that decision is final and the 
defeated claimants cannot go to the 
civil Court as in the present case. Sec- 
tion 56 which has since been omitted 
from the Act by Madras Act XXXIV 
1958 ran as follows: 


“56 (1) Where after an estate is 
notified a dispute arises as to (a) whe- 
ther any rent due from a ryot for any 
fasli year is in arrears or (b) what 
amount Of rent is in arrears or (c) who 
the lawful ryot in respect of any 
holding is, the dispute shall be 
decided by the Settlement Officer; 


(2) Any person deeming himself aggria 
eved by any decision of the Settlement 
Officer under sub-section (1) may, 
within two months from the date of 
the decision or such further time as 
the Tribunal may in its discretion allow, 
appeal to the Tribunal; and its decision 
shall be final and not be liable to be 
questioned in any Court of law,” 


5 According to the learned Counsel, 
the decision of the Assistant Settlement 
Officer confirmed by the Settlement 
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Officer granting ryOtwari patta to the 
first defendant is One made under section 
56 (1) (c) of the Act and that decision 
has become final under sub-section (2) 
of section 56, and therefore, not liable 
tO be questioned in the civil Court. The 
learned Counsel contends that the fact the 
section, namely section 56, has been 
repealed by Act XXXTV of 1958 is of no 
avail to a plaintiffs inasmuch as the 
decision of the Assistant Settlement 
Officer and the Settlement Officer was 
prior to such repeal of the said section. 
In this connection the learned Counsel 
referred to section 6 (4) of the General 
Clauses Act which says that the repeal 
of any enactment, unless a different 
intention appears, shall not affect the 
previous Operation of any enactment so 
repealed or anything duly done or suffer- 
ed there under. 


6. The learned Counsel referred to three 
decisions of this Court, two by Rajagopala 
Ayyangar, J. and one by Ramaswami, J. 
in support of his contention. In 
Arunachala Chettiar v. Narayanan Chettiar}, 
and Chidambaram Chettiar v. Muhammad 
Aliar*, Rajagopala Ayyangar, J., has 
proceeded on the footing that the question 
as to who was entitled to the grant of a 
ryOtwarl patta is one falling under section 
56 (1) (c) of the Act and the clam has 
to be tried by the Settlement Officer 
under that provision. In Pachatammal v. 
Anguswamt Gramam’, Ramaswami, J. 
has held that a suit filed after the coming 
into force of the Act which was in sub- 
stance and in effect One based on the 
grant of title in respect of Occupancy rights 
and issue Of patta by the Zamindar for 
the land and the adjudication asked for 
was in essence nOthing more than the 
determination as to who is the lawful 
owner with regard to the land, is not 
maintainable in the civil Court by reason 
of section 56 (1) (c) of the Abolition Act. 
The learned Judge has proceeded on the 
footing that the question as to who was 
entitled to ryotwari patta under section 11 
of the Act is one falling under section 56 
(1) (c) of the Act. In that case the suit 
was for a declaration of title and for an 
injunction in respect of the lands in dis- 


— 


1. (1957) 70 L.W. 291 : (1957) 2 M.L.J. 183. 
2. (1957) 70 L.W. 489. 
3, (1958) 71 L.W. 635 : (1958) 2 M.LJ. 439. 
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pute and the learned Judge construed the 
suit as One in substance and in effect only 
for the determination as to who is the law- 
ful ryot, and that the mere addition of 
certain prayers which could be granted 
only by the civil Court would not oust 
the jurisdiction of the special tribunal, 
namely the Settlement Officer, 


7. These decisions, no doubt help the 
learned Counsel to a great extent, but 
we are clearly of the view that on a 
proper construction of the provisions of 
the Act and also by virtue of the number 
of decisions rendered by this Court sub- 
sequently, the view expressed in the above 
said cases cannot be} held to be 


good law, 


8. On a proper construction of the pro- 
visions of the Act it is clear to us that 
section 56 (1) (c) is not to be linked with 
section 11 Of the Act, It is under section 
II, provision is made for grant of ryot- 
wari patta to a ryot. Under sections 
12 tO 15, there is provision for the grant 
of ryotwari patta to the erstwhile land- 
holder. Section 15 of the Act says that 
the Settlement Officer shall examine the 
claim of the landholder for a ryotwari 
patta under sections 12, 13 or 14 as the 
case may be and decide in respect of 
which land the claim should be allowed. 
There is provision in this section for an 
appeal to the Tribunal and the section 
says that the decision of the Tribunal on 
any such appeal shall be final and not 
liable to be questioned in any Court of 
law. A provision similar to section 15 
which deals with claims under sections 
12, 1gand 14 of the Act is not found as 
far as section 11 of the Act is concerned. 
Sections 11 tO 17 are under the heading 
“Grant of Ryotwari Pattas”?. While 
the Legislature has enacted section 15 
providing that the decision of the Tribu- 
nal regarding claims under sections 12, 13 
and 14 by the Jand-holder is final and 
not liable to be questioned in any 
Court of law, it has not made a similar 
provision in respect of claims by ryots 
for ryOtwarl patta under section 11. 


9. Now, ing to section 56, we have 
to first note the heading under which that 
section appears. It is under the heading 
**Miscellaneous”. The first section under 
this heading is section 55 which provides 
for the collection of arrears of rent which 
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accrued before the notified date, Section 
55-A which was introduced in the year 
1996 is regarding the apportionment of 
amount collected under section 55. 
Section 56 itself, as already noticed, 
speaks of the ‘Settlement Officer deciding 
whether any rent due from aryot for any 
fasli year is in arrear or what amount of 
rent is in arrears under clauses (a) and (b) 
of sub-section (1) thereof. It is after 
the abovesaid two clauses, clause (c) in 
that sub-section which relates to the 
question who the lawful ryot in respect 
of any holding is, occurs. The context in 
which this provision occurs makes it clear 
that the question, who the lawful ryot 
in respect of any holding is, is related 
to the question of arrears of rent. This 
has nothing to do with the question as 
to who among the lawful claimants was 
entitled to a ryotwari patta under section 
11 of the Act. If the intention of the 
Legislature is that the decision of the 
Settlement Officer regarding the question 
as to who was entitled to a ryotwari ņ atta 
under section 11 is final and the same 
cannot be questioned in any Court of 
law, it Would have stated so under the 
heading “Grant of Ryotwari Pattas”, 
as has been done in section 15 relating 
to the claims under sections 12, 13 and 14, 
That the Legislature did not intend sec- 
tion 56 (1) (c) to relate to section 11 of the 
Act is clear from the objects and reasons 
stated while deleting section 56. The 
statement of objects and reasons to the 
Bill published at page 461 of the Fort 
Saint George Gazette, dated 25th Sep- 
tember, 1958 in Part IV-A says: l 


“Section 55 of tke Abolition Act deals 
witb collection of arrears of rent due 
to the landholder and section 56 was 
clearly intended to fleal only with 
- disputes relating to such arrears of 
rent; and if so what the amount is and 
from whom it is due as the lawful ryot 
in respect of the holding. One of 
the Estates Abolition Tribunals has 
however taken the view that section 11 
is not self-contained in regard to grant 
of ryOtwari pattas in respect of ryoti 
lands and that, if there isa dispute as 
to who among two or more clajmants 
is entitled to ryotwari patta for a parti- 
cular ryoti land, the Assistant Settle- 
ment Officer should deal with the case 
under section 56 (1) (c) and that against 
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the order of the Assistant Settlement 
Officer there is an appeal to the Tri- 
bunal. Section 11 was intended to 
be a self-contained provision in regard 
tO grant of ryotwari pattas in respect 
of ryoti lands in the occupation of ryots 
and the Tribunal’s view will imply 
that there is some overlapping between 
sections 11 and 56. Orders passed by 
the Tribunal in pursuance of its view 
have led to unnecessary litigation under 
section 56 and consequential delays.... 
Hence section 56 is proposed to be 
omitted.” 


Under these circumstances, we think itis 
incorrect to link section 56 (1) (¢) with 
section II, 


xo. Alagiriswami, J., who heard the 
second appeal is right when he says that 
the observation of the Division Bench in 
Adaikalathammal v. Chinnayan Panipundar* 
that section 56 (1) (c) of the Act relates 
to disputes regarding right to obtain a 
ryotwari patta is only obiter and that the 
learned Judge is not bound by the same. 
In that case, the Division Bench, as a 
matter of fact, held that the jurisdiction 
of the civil Gourt to entertain a suit for 
possession in which the question arose 
as to who was entitled to ryotwari patta 
was not ousted. The question whether 
section 56 (1) (c) of the Act is linked with 
section 11 of the Act did not specifically 
fall for consideration in that case and as a 
matter of fact it has not been considered, 


rr. Ifsection 56 (1) (à is not to be linked 
with section 11 of the Act, then the basis of 
the contentions of Mr. Sundaram lyer, 
learned Counsel for the appellants, fails. 
‘The contention has been that as the Settle- 
ment Officer has already decided the 
question as to who was entitled to ryot- 
wari patta and that decision has become 
final by virtue of section 56 of the Act, the 
parties are bound by the same and it is 
not open to the civil Court to go into that 
question afresh. From the foregoing 
discussions it will be clear that the grant 
of patta by the Settlement Officer to the 
first defendant is not an order coming 
under section 56 (1) (c) and thereby the 
order becoming final under sub-section 
(2) of shat section. 


ra. Even assuming that section 56 can 
lbe linked to section 11 regarding the grant 
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of patta to ryotwari lands, still 
we are Of opinion that the decision of 
the settlement Officer can be only for 
purpose of the Act and that it would no 
debar a civil Gourt from deciding title 
and possession. 


Assuming that the grant of patta by the 
Settlement Officer under section 11 to 
one Of the claimants and refusal to grant 
such patta to another amounts to a final 
decision as to who was entitled to a ryot- 
wari patta and the same is not liable 
to be questioned in any Court of law, it 
would not mean that the person to whom 
the ryotwari patta has been issued alone 
has title to the land and the same cannot 
be challenged. The question of'title has 
necessarily to be gone into by the civil 
Court and certainly is nota matter with- 
in the jurisdiction of the Settlement 
authorities. Mr. Sundaram Iyer con- 
tends that when the estate was taken Over 
under the Abolition Act, all lands vested 
in the Government, which means, title 
to all the lands was with the Government 
and that when the Settlement authori- 
ties issued ryotwari pata to a particular 
claimant negativing the claim of the others 
the defeated parties cannot be heard to 
say that they have title to the lands. 
This is too broad a proposition which 
we cannot accede to: In State of Madras 
v. Parisutha Nadar', a Division Bench of 
this Court to which one of us was a party, 
at page 290 has observed: 


“The terms of the praviso to section 
3 (d) of the Act are clear and manda- 
tory. Any person in possession of 
any land in the estate claiming to be a 
ryOt or a landholder shall not be dis- 
possessed if it were to be found that 
such a person is prima facie entitled to a 
ryOtwari patta under the Act. Sec- 
tions 11 to 14 are equally mandatory 
enabling the ryot or the landholder to 
claim ryotwari patta in accordance 
with the terms of the said sections. 
The immunity from dispossession as 
vouchsafed under the proviso tO sec- 
tion 3 (d) in favour of persons in posses- 
sion of parcels of land in the estate is 
part and parcel of the vesting of the 
entire estate in favour of the State 
Government, and it cannot be said 
that to the extent to which this right of 
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immunity has to be recognised the 
operation of the vesting itself has to 
be limited. The Act does not create 
new rights of ownership and the grant 
of ryotwari patta under the Act is not a 
conferment of rights by way of grant 
or conveyance. The obtaining of ryot- 
wari patta by the persons entitled to 
such patta under the Act, can if at all 
be only in recognition of pre-existing 
rights of ownership. A ryotwari patta 
granted by the Revenue authorities 
in respect of lands in a Government 
village is not a title deed but is only a 
bill for rent.” 


In Ramamoorthy v. State of Madras}, 
Natesan, J., in dealing with the effect 
of section 3 (d) of the Act has held, as found 
in the head-note, as follows: 


“In effect both possession and title of 
person who is entitled to a ryotwari 
patta are saved from the effect of the 
notification under section 3 (b) of the 
Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act. The interest 
of the ryot in land in the estate is 
separate and distinct, he being a co- 
Owner Or, as Occasionally stated, a 
cO-partner with the landholder. He ia 
not given any compensation, as his 
ownership of the kudiwaram is not 
affected by taking over the estate. On 
the abolition of the estate, his rights 
of Occupancy in the land are not extin- 
guished and transferred to the Govern- 
ment but continued in him. Under 
the Act, he-is entitled to be granted 
ryOtwarl patta for his former ryoti 
holding as the Act makes him a ryotwari 
proprietor of the holding. Obtaining 
of ryOtwari patta by the persons enti- 
tled to the patta under the Act can, if 
at all, be only in recognition of pre- 
existing rights of Ownership.” 


We respectfully agree with the above 
view. The vesting contemplated under 
section 3 Of the Act is not meant to extin- 
guish title to the land. That being the posi- 
tion, even if section 56 (1) (c) is linked 
with section 11 or, in Other words, the 
grant of ryotwari patta under section I1 
is an Order coming within the mischief 
of section 56 (1) (c) and thereby the 
Order of the Settlement Officer become, 
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final and not liable to be questioned in a 
Court of law, we fail to see how it can 
be rightly contended that the question of 
title to the land cannot be agitated in 
the civil Court. Even under the above 
circumstances, the grant Of patta by the 
Settlement authority to a particular party 
may at best be only one piece of evidence 
regarding the question of title to the land, 
So it cannot be said that once the settle- 
ment authorities grant a patta to one of 
the rival claimants, the jurisdiction of the 
civil Gourt to go into the cuestion of title 
to the land is taken away. This is the 
position even if we assume that grant 
or refusal of patta under section II 
is an Order under section 56 (1) (c) of the 
Act. But, as we already indicated, sec- 
tion 56 (1) (c) has nothing to do with the 
grant of patta under section 11 and there- 
fore even under the scheme of the Act, 
the order of the Settlement Officer grant- 
ing Or refusing tO grant patta under sec- 
tion 11 is not final and one which cannot 
be questioned in any Court of law as 
contemplated under section 56 (2) of 
the Act. 


1g. That being so, section 64-C of the 
Act would not bar the jurisdiction of the 
civil Court in this case. Asa matter of 
fact, Mr. Sundaram Iyer, learned Counsel 
for the appellants proceeded on the foot- 
ing that only if the order of the Settle- 
ment Officer in this case cOmes under 
section 56 (1) (c), the civil Court’s 
jurisdiction would be barred and he 
never contended that even if section 56 
(1) (c) is not applicable, the suit is not 
maintainable by virtue of section 64-C. 
The learned Counsel is right in taking 
such a stand because it is well settled 
that section 64-C cannot be invoked to 
bar the jurisdiction of the civil Court 
except in respect Of matters to be deter- 
mined for the purpose of the Act and ° 
there is a machinery under the Act. If 
section 56 (1) (c) has no application to the 
grant of ryOtwari patta under section II 
as we hold now, it is clear that the Act 
has not provided any machinery to deter- 
mine a dispute between rival claimants for 
ryotwari patta under section 11. Section 
11 itself does not provide such machinery. 


14. State of Madras- v. Ramalingaswamigal 
Madam}, is a case where the dispute was 
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whether the lands in question were ryoti 
lands or communallands. The plaintiffs, 
in that case had been agitating for a patta 
under section 11 of the Act, but the same 
had been refused by the Settlement autho- 
rities On the ground that the lands were 
communal lands. The plaintiffs filed 
suits in the civil Court to establish their 
title. There were two suits Of similar 
nature Which came up in second appeal 
before Natesan, J. The question agita- 
ted in these two matters was whether 
the civil Court had no jurisdiction to 
entertain the suits inasmuch as the Settle- 
ment authorities had held that the suit 
lands were communal poramboke and 
that the plaintiffs were not entitled to 
patta. The two second appeals were 
ultimately heard by a Division Bench on 
a reference made by Natesan, J., and the 
Division Bench held that the finality 
under section 64-C of the Act is only 
in respect of matters to be determined 
for the purpose of the Act, that there is 
no machinery in the Act to determine 
whether a Jand in the estate is ryoti land 
or cOmmunal land, that even in respect 
ofan enquiry for the grant of a ryotwari 
patta under section 11 read with section 
g (2) of the Act, a decision as to question 
of title by the statutory authorities is only 
an incidental matter which would not 
preclude a civil Court independently 
enquiring into it in a properly constituted 
suit and that therefore section 64-C of 
the Act cannot be held to be a bar to the 
maintainability ofthe suit. The learned 
Judges also pointed out that unlike in 
sections 12 to 14 Of the Act for the grant 
of ryotwari pata to a landholder in respect 
of private lands, there is no similar express 
provision for any enquiry for grant of 
ryotwari patta to a ryOt in respect of 
ryoti land and that itis only by read- 
ing section 11 in the light of the proviso 
(1) to section 3 (d) of the Act that an 
inference could be made that a Settle. 
ment Officer is enabled to grant a ryOtwari 
patta to a ryot. Mr. Sundaram Iyer 
tries to distinguish this case on the ground 
that in that case the dispute was not bet- 
ween rival claimants both claiming 
patta under section 11, but the dispute 
was between a claimant under section 11 
and the State. But this distinction 
between the two cases has nothing to do 
with the present question. In both the 
cases the claim is for a patta under sec- 
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tion 11, though in the reported case there 
Was no Other person similarly claiming 
patta. The point to be noted is that 
regarding a claim for patta under section 
11 of the Act, there is no provision for an 
enquiry making the decision of the settle- 
ment authorities final. 


15. Even in respect of a ryotwari patta 
to the landholder, the enquiry contemp- 
lated does not cover disputes between 
two rival claimants and hence such a 
dispute which relates to title can be 
entertained by the civil Court and 
section 15 read with section 64-C of the 
Act would not Oust such jurisdiction. 
Arumugham Chettiar v. Subramanian Chettiar? 
is directly to the point. There the suit 
was for declaration of title and for per- 
manent injunction, and the dispute was 
between two rival claimants claiming 
patta under sections 12 to 14 of the Act. 
As already noticed, section 15 of the Act 
says that the decision of the Tribunal 
relating to matters coming under sections 
12 to 14 shall be final and not liable to 
be questioned in any Court of law. 
Section 64-G of the Act says that any 
order passed by the Government or other 
authority under the Act in respect cf 
matters to be determined for the pur- 
pose of the Act shall, subject only to any 
appeal or revision provided by or under 
the Act, be final. After considering these 
provisions, Natesan, J., held that the sec- 
tions do not provide for, and are not 
intended to give an adjudication as to the 
ownership Of pannai land between rival 
claimants, that the decisions of the Tri- 
bunal to which a finality is given under 
section 15 (b)is with reference to the 
determination provided for in section 
15 (b) and that the effective determina- 
tion under section 15 in respect of claims 
for patta under sections 12 to 14 is cOn- 
fined to the classification of the category 
of the land. The -learned Judge has 
further observed that there is no provi- 
sion in the Act providing for the deter- 
mination Of claims inter se between rival 
Te aa tO patta in respect of pannai 


16. To sum up we hold, that section 
56 (1) (c) has nothing to do with the grant 
of patta under section 11, that under, 
section 11 there is no machinery to decide 
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rival claims for patta, that the grant of 
patta to one and refusal to another under 
that section is not final regarding the 
question as to who among the rival claim- 
ants is entitled to patta and that even 

therwise a suit for title and the relief 
of possession Or injunction would not be 
barred, for patta can be used only as one 

lece of evidence in establishing title. 


17. From what we have said it is clear 
that the present suit out of which this 
Letters Patent Appeal has arisen is not 
barred either by virtue of any of the 
provisions contained in the Act or under 
the principles of res judicata. 


y8. The Letters Patent Appeal fails 
and it is dismissed with costs. 


S.J. Appeal dismissed: 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PrRESENT:—P, S. Katlasam and N.S. Rama- 
swam, FF. 


Sri Venkataramanaswamy Deity at 
Kothur Village by its Trustee K. R. 
Sanjivi Chetty .. Appellant* 


D. 
Vadugammal Respondent. 


Tamil Nadu Hindu Religious and Charitable 
Endowments Act (XXII of 1959), section 
93—Scheme as to jurisdiction of civil 
Couri—Scape—Relief as to title—Cannot be 
had before Deputy Commissioner —Suit main- 
tainable in civil Court—Civil Court can also 
decide in such a suit incidental issues which are 
within the jurisdictian of Deputy Commissioner. 


The scheme of the Tamil Nadu Hindu 
Religious and Charitable Endowments 
Act regarding the jurisdiction of the 
civil Court is different from that of enact- 
ments like the Tamil Nadu Estates 
(Abolition and Conversion into Ryotwari) 
Act (XXVI of 1948). Section 93 of the 
former Act would provide that no suit 
in respect of the administration or manage- 
ment ofa religious institution or any other 
matter or dispute for determining or 
deciding which provision is made in the 
Act l be instituted in any Court 
except under and in conformity with the 
provisions of the Act. In fact, in res- 








*L.P.A. No. 56 of 1968, 26th July, 1973, 


431. 


pect of several matters, at proach to the 
civil Court is provided for in the Act 
itself, as for instance, in sections 31 (4), 
31-A, 39 (4), 52, 62 (3) (a), 74 (5), 87. 
Relief as to title cannot be had before 
the Deputy Commissioner and, at any 
stage, a suit for declaration of title is 
maintainable in a civil Court. 

(Para, 18.] 


The aim of the Act is not to exclude the 
jurisdiction of the civil Court, but 
to facilitate proper administration of reli- 
gious institutions by following the pro- 
cedure prescribed to pursue the remedy 
before the Deputy Commissioner and 
the Commissioner before filing the suit. 
On the other hand, under the Tamil 
Nadu Estates (Abolition and Conversion 
into Ryotwari) Act, 1948 and other special 
enactments, the jurisdiction of the special 
tribunals under the Acts is confined Only 
for the purposes of the Act. 


[Para, 19.] 


The preponderance of judicial authority 
in the Madras High Court is that a civil 
suit is not barred in respect of a relief 
which cannot be granted by the Deputy 
Commissioner for Endowments and 
that in sucha suit, the civil Court has 
Jurisdiction to decide incidental issues 
which are within the jurisdiction of the 
Deputy Commissioner, [Pera, 19.] 
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K. Parasaran, W.C. Thiruvengadam, for 


Respondent, 
The Judgment of the Court was delivered 
by ; 


Kailasam, F7.—The plaintiff Sri Venkata- 
ramanaswami Deity at Kothur by Trustee 
K.R. Sanjeevi Chetty is the appellant 
in this Letters Patent Appeal. The plain- 
tiff filed a suit for a declaration of the 
plaintiff’s title to the suit prog erties, for 
possession and for past and future mesne 
profits. According to the plaint, tbe 
suit properties Originally belonged to one 
Nanjachari who dedicated them to the 
Deity and after Nanjachari’s death, the 
villagers were managing the properties. 
Subsequently, N.R. Sanjeevi Chetty was 
appointed trustee by the Hindu Religious 
and Charitable Endowments Board. As 
the original deed of dedication was des- 
troyed, the heirs of the grantor confirmed 
the factum of dedication by a registered 
deed in February, 1958. It was stated 
that the defendant got possession of the 
properties with the permission of the 
villagers On promise tO pay rent, but she 
failed to pay rent and started asserting 
her own title to the suit properties. 
The suit was Opposed by the defendant 
on the ground that the suit properties 
which belon to Nanjachari and his 
sons, fell to the share of Krishnamachari 
son Of Nanjachari at a family partition, 
and Krishnamachari’s son Ramalinga- 
chari sold the properties to the defendant 
in the year 1949. It was also contended 
by the defendant that she was in posses- 
sion of the suit properties in her own right 
and has perfected title by adverse ti 
sion. ‘The dedication to the temple and 
the documents relied on by the plaintiff 
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were disputed, ‘The defendant also raised 
the ground that the civil Court is barred 
from trying the suit by virtue of the provi- 
sions contained in the Tamil Nadu Hindu 
Religious and Charitable Endowments 
Act, 1951 (Tamil Nadu Act XIX of 
1951) (hereinafter referred to as the Act). 
The Courts below and the learned Judge 
who heard the Second Appeal took the 
view that the suit is barred because of 
the provisions of sections 57 and 93 of the 
Act and dismissed the suit. 


a. The question that arises for considera- 
tion in this appeal is whether the suit 
which is for a declaration of the plaintiff’s 
title to the suit properties, for possession 
and for pastand future mesne profits 18 
barred because of the provisions con- 
tained in the Act. The relevant provi- 
sions in the Act may be referred to. 
Section 57 of the Act runs as follows:— 


“Section 57.—Subject to the rights 
of suit or appeal hereinafter provided, 
the Deputy Commissioner shall have 
power to inquire into and decide the 
following disputes and matters:— 


(a) whether an institution is a religious 
endowment; 


(b) whether a trustee holds or held 
Office as a hereditary trustee; 


(c) whether any property or money is a 
religious endowment; 


(d) whether any property or money is a 
specific endowment; 


(c) whether any person is entitled, by 
custom Or Otherwise, to any honour, 
emOlument or perquisites in any 
religious institution and what the 
established usage of a religious insti- 
tution isin regard to any other matter; 


(f) whether any institution or endow- 
ment is wholly or partly of a religious 
or secular character; and whether any 
property Or money has been given 
wholly or partly for religious or secular 
uses; and 


(g) whether any property or money 
has been given for the support of an 
institution which is partly of a religious 
and partly of a secular character, or 
for the performance of any service or 
_ charity connected with such an institu, 


I} 


tion or the performance of a charity 
which is partly ofa religious and partly 
of a secular character or where any 
property Or money given is appropria- 
ted partly to religious and partly to 
secular uses, as to what portion of such 
property or money shall be allocated 
to religious uses.” 


Section 61 provides that any party aggrie= 
ved by any order passed by the Deputy 
Commissioner under any of the provi- 
sions of Chapter V of the Act may appeal 
to the Commissioner. Section 62 provi- 
des that a party aggrieved by the order 
passed relating to any of the matters speci- 
fied in section 57 may institute a suit in 
the Court against such an order. Sec- 
tion 62 (2) provides that any } arty aggrie; 
ved by a decree of the Court under subs 
section (1) may appeal to the High Court; 
Section 93 runs as follows: ; 


“ Section 93.—No suit or other legal 
proceeding in respect of the adminis- 
tration or management of a religious 
institution or any Other matter or dis- 
pute for determining or deciding which 
provision is made in this Act, shall be 
instituted in any Court of law, except 
under, and in conformity with, the 
provisions of this Act.” 


Thus, the filing of a suit in a civil Court 
in respect of the administration or manage- 
ment of a religious institution or any other 
matter or dispute for determining or decid- 
ing which provision is made in the Act 
is barred, except under and in conformity 
with the provisions of the Act. Though 
the jurisdiction of the civil Court to deci- 
de matters that arise under section 57 of 
the Act is not totally prohibited, the 
section requires that the procedure that 
is prescribed under the Act should be 
followed. Thus, the procedure laid 
down in sections 57, 61 and 62 should be 
followed before resort is had to the civil 
Court. Itis beyond dispute that matters 
which strictly fell within the scope of 
section 57 will have to be taken to the 
Deputy Gommissioner and the procedure 
prescribed in the Act followed. So far 
as matters do not relate to the subjects 
enumerated in section 57, a civil suit will 
lie. But in a case in which certain reliefs 
asked for cannot be granted under section 
57, but certain other reliefs could be 
secured, the question arises as to whether 


KE 
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all the reliefs could be obtained by going 
to a civil Court. There is ample autho- 
rity for the proposition that the civil 
Court can decide the suit particularly 
when the substantial relief is one that 
cannot be granted by the Deputy Gommis- 
sioner even though questions that arise 
incidentally may be within the jurisdiction 
of the Deputy Commissioner under sec- 
tion 57 of the Act. 


3. The general rule is that the Courts 
shall have jurisdiction to try all suits ofa 
civil nature excepting suits of which their 
cognizance is either expressly or impliedly 
barred. The Explanation to section 9 
Code of Civil Procedure says that a suit in 
which the right to property or to 
an Office iscontested is a suit of a civil 
nature, notwithstanding that such right 
may depend entirely on the decision cf 
questions as to religious rites Or ceremo- 
nies. Section 93 of the Act doe; not pro- 
hibit the jurisdiction of the civil Court 
in respect of all matters that are within 
the cognizance of the Deputy Gommis- 
sioner Or the Commissioner, What is 
said is that a suit coming within the scope 
of section 93 can be instituted only in 
accordance with the provisions of the 
Act. The matters that fall within the 
scope Of section 93 are (1) suits in respect 
of the administration or management of a 
religious institution and (2) any other 
matter or dispute for determining or 
deciding which provision is made in the 
Act. The clause for ‘‘ determining or 
deciding which provision is made in this 
Act” qualifies ie words ‘‘other matter 
or dispute.” The words ‘ administra- 
tion Or management” cannot be construed 
too widely. 


Section g2. (2) Code of Civil Procedure 
runs as follows:— 


“Save as provided by the Religious 
Endowments Act, 1863, or by any cor- 
responding law in force in the territories 
which, immediately bzfore the Ist 
November, 1956, were comprised in 
Part B States, no suit claiming any of 
the reliefs specified in sub-section (1) 
shall be instituted in respect of 
any such trust as is therein referred to 
except in conformity with thé provi- 
sions Of that sub-section.” 


Construing the said sub-section, a Full 
Bench of this Court in Appanna v. Nardg 
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singat, held that a suit by a trustee of a 
public religious trustagainst a co-trustee, 
for accounts did not fall within the section 
though the relief claimed was the one 
specified in sub-section (1), clause (d). 
The reason given was that the relief was 
sought not in the larger interest of the 
public but merely for the purpcse of vindi- 
cating the private rights of one of the 
trustees and of enabling him to discharge 
the duties and liabilities which , were 


imposed upon him by the trust. Another 
Full Bench of this Court in Tirumalat 
Tirupati Devasthanam Committee wv. Krish- 


nayya Shanbhaga *, held that the said section 
did not apply where the general trustees 
of a public temple sued the trustees of 
certain Offerings given to the deity for 
accounts, On the ground that in that suit 
the right of the public was not sought to 
be enforced but only the personal rights 
of the trustees gua the trustees. 


4. The expression ‘‘except under, and 
in conformity with, the provisions of this 
Act” has been construed by the Supreme 
Courtin V.L. N. S. Temple v. I. Pattabhi- 
ram, as meaning that section 93 will 
apply only to matters for which provision 
has been made in the Act. It does not 
bar suits under the general law which did 
not fall within the scope of any of the 
sections Of the Act. In coming to the 
conclusion stated above, the Supreme 
Court cited with approval the decisions 
of this Court in Manjeshwar Srimad 
Anantheswar Temple v. Vaikunta Bhakta4, 
and Vaithilinga Pandarasannadhi v. Temple 
Committee, Tirunelvelly5. In the latter 
decision, the suit was filed to establish 
the right of a hereditary trusteeship of a 
certain temple. The Court held that the 
words ‘‘except as provided by this Act” 
in section 73 Of Madras Act II of 1927 as 
amended by Act I of 1928 mean ‘‘con- 
trary to the provisions of this Act.” The 
Court held that the Act provided for the 
institution Of suits, Or for reference to a 
Court in a number of circumstances, for 
instance; sections 55 (4),57, 63, 65, 67 


1. 41 M.L.J. 608: (1922) LL.R. 45 Mad. 
113: A.LR. 1922 Mad. 17. 

2. I.L.R. (1943) Mad. 619 : (1943) 1 M.LJ. 
388 : Ael.R. 1943 Mad. 466. 

3. en Cr 280: A.J.R. 1967 S.C. 781. 

4. (1942) 2 M.L.J. 757: ALR. 1943 Mad. 


5. (1931) L.L.R. 54 Mad, 1011: A.J.R. 1931 
Mad, 801 : 61 M.L.J. 815. 
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and 73 of the Act. The Court held that 
the first part of section 73 (1) is modelled 
very closely upon section 92 of the Code 
of Civil Procedure, some of the reliefs 
which may be sued for under the terms 
of section 92 being reproduced verbatim, 
while others are provided for elsewhere 
in the Act. The Court concluded that 
it is not possible to contend successfully 
that a class Of suit to which section 92 
would not relate can be brought within 
the scope of the first part of section 73. 
Referring to the suit by a trustee to estab- 
lish his hereditary right to his office, 
the Court held that it was doubtful 
whether the suit was in respect of the 
administration Or management of the 
religious endowment to which the trus- 
teeship appertains. It is a suit relating 
to a personal right, and, though upon 
its decision may depend the question 
whether or not the plaintiff continues in 
Office as trustee, that question is not One 
arising Out Of the administration of the 
trust, as for instance where a trustee is 
removed for breach of trust or mis- 
management. Horwill, J. in Nanjeshwar 
Srimad Anantheswar Temple v. Vaikunta 
Bhakta1, after referring to the decision in 
Vythilinga Pandarasannadhi v. Temple 
Committee, Tirunelvelly?, and other cases 
summed up the position which is extracted 
by the Supreme Court in P. L. N. S, 
Temple v. 1. Pattabhirami®, thus: 


“It will be seen therefore that from 
Vytlalinga Pandarasannadht v. Temple 
Committee, Tirunelvelly2, onwards there 
was a considerable body of opinion that 
the general scope of section 73, Hindu 
Religious Endowments Act, is the same 
as section 92, Civil Procedure Code that 
the last paragraph of section 73 of the 
Act is meant to refer only to the classes 
of cases referred to in section 73 (1) 
and other sections of the Act, and that 
suits which do not fall within the scope 
of these sections can be tried under the 
general law. I have not come across 
any case in which these opinions were 
dissented from or contrary opinion 
expressed”. 





1. (1942) 2 M.L.J. 757: A.I.R. 1943 Mad. 
28 


2. (1931)I.L.R. 54 Mad, 1011:61 M.L.J. 815: 
ALR. 1931 Mad. 801. i 
3. (1967) 1S.G.R. 280; ALR., 1967 S.C. 781. 
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The Supreme Court also approved of the 
decision of the Andhra Pradesh High 
Court in Sri Sarveshwaraswami Vari 
Temple v. Veerabhadrayya1, wherein the 
trustees sued for the recovery of the temple 
properties from the hereditary archakas. 
The Andhra Pradesh High Gourt held that 
the suit was not one in respect of the 
administration or management of the 
temle and therefore it did not attract 
the embarge under section 73. 


5. In Avisomma v. Kunkali?, a Bench of 
this Court held that a civil Court had 
jurisdiction to decide whether a parti- 
cular institution is a public temple or not 
when such a question arises incidental to 
other disputes before the Court. The 
Bench approved of the views of Raja- 
mannar, C.J. in Choolat Puthiapurayil 
Kunhali and 4 athers ve Thayoth Puthapurayil 
Aytsooma and 3 others.® 


6. In Agasthiapbba Mudaliar v. Manicka 
Gounder and 3 others*, a Bench of this 
Court was dealing with a suit laid in a 
representative capacity for recovery of 
possession of the suit lands. According 
to: the plaint, Sri Ekambaranathaswamy 
temple at Sethupattu village was a village 
tem»le constructed by the villagers out of 
collections made by them and they had 
allowed the second defendant, who was 
one among the villagers, to supervise the 
construction on their behalf and maintain 
accounts and while so, the second defen- 
dant arrogating to himself the position of 
a hereditary trustee, executed a settle- 
ment deed in favour of the first defen- 
dant transferring his right to be a trustee 
of the temple. The Subordinate Judge 
upheld the claim of the plaintiffs that 
the temple belonged to the villagers and 
that the villagers were in the position of 
the trustees for the same. The Subordi- 
nate Judge also negatived the claim of 
the second defendant that he had a 
hereditary right to trusteeship. A 
decree was granted declaring that the 
transfer of trusteeship in favour of the 
first defendant was invalid as the former 
had no title to the office, and directing 
delivery of ,ossession of the temple and 
its properties. In the Second Appeal 
Ramachandra Iyer, C.J. observed that 


1. (1961) 1 Andh.W.R. 250. 

2. (1957) 1M.LJ.5: ALR. 1957 Mad. 674. 
3. $.A. No. 1396 of 1948. 
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there can be no doubt thatif the only matter 
in dispute is whether a particular partyis a 
hereditary trustee or a property a religious 
endowment or not, such a dispute can be 
decided only in accordance with the Act 
by the Deputy Commissioner in the first 
instance. Answering the question 1 osed 
On itself whether it can be said that in the 
instant case the sole point for decision is 
whether the second defendant was a 
hereditary trustee Or not, the Court 
observed that the dispute was about the 
title to the temple and its pror erties, that 
the suit was one for possession and the 
substantial issue was whether the contes- 
ting defendant’s possession was lawful. 
The Court further observed that for a 
consideration of that issue, it mattered 
little whether the second defendant was a 
hereditary trustee or only an ordinary 
trustee and the suit being one in eject- 
ment, the plaintiffs, could succeed only 
if they proved that they had a superior title 
to the property, viz., that they are the 
trustees of the temple and that they are 
entitled to possession of the temple and 
its properties. ‘Therefore it was found 
that the question for determination is not 
whether the defendant has got a here- 
ditary right or not, but whether the 
plaintiffs had a superior right, and it may 
be that while considering the matter, 
the further question about the second 
defendant being a _ hereditary’ trustee 
might incidentally arise. Buta question 
which arises incidentally cannot oust 
the jurisdiction of the civil Court to 
decide the suit, particularly when the 
substantive relief.of declaration of title 
and possession can be Only granted by that 
Court. It may be seen that this decision 
was One On the basis that the substantive 
relief or declaration of title and posses- 
sion can be granted only by the civil 
Court and if any question as to whether 
the defendant was a hereditary trustee or * 
not arose, it was only incidental and 
the civil Court is not barred from gol ing 
into it. It may be noted that the Ben 
did not refer to the decision in Vythilinga 
Pandarasannadhi v. Temple Committee, 
Tirunelvelly1, which was approved by the 
Supreme Court in V. L. N. S. Temple v. 
I. Pattabhiramt®, wherein it was held ona 
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consideration of the decisions rendere 
under section 92 0 the Code of Civil 
Procedure that a suit by a trustee to 
establish his hereditary right to the 
office was not One in respect of the admi- 
nistration or management of a religious 
institution towhich trusteeship appertains 
and that it is a suit relating to a personal 
right. 


4. In Pachamuthu Nadar v. T. P. Temple 
Charity1, the question arose as to whether 
a suit for recovery Of possession of the 
properties belonging to the religious 
institution represented by an interim 
trustee appointed by the Commissioner, 
Hindu Religious and Charitable Endow- 
ments Board for the purpose of taking 
action for the recovery of the plaint charity, 
is a dispute which cannot be taken cogni- 
zance Of by the civil Court. The Bench 
held that the suit as framed was not 
exclusively for a declaration that the 
plaint schedule properties were vested 
in trust. The main relief was recovery 
of possession of theproperties of the trust 
from the alienee who was a stranger to 
the trust, and the investigation of the trust 
character of the properties was only 
incidental to the main relief of recovery 
of possession. The decision of the 
Suvreme Court in V. L. MS. Temple v. 
I. Pattabhiramt’, was relied on. 


8. In Thirumalaiswamt v. Villagers of 
Kadambur?, Natesan, J. dealing with the 
scope of section 93 of the Act held that 
section 93 bars Only those suits for which 
provision has been made in the Act and 
it does not prohibit the institution of 
suits under the general law which do not 
fall under the scope of any of the sections 
of the Act. In Viswanath v. Radha 
Balabi*, the Supreme Court held that 
a suit filed by an idol for a declaration of 
its title and possession of property from 
*a person who is in possession thereof 
under a void alienation being only in 
the nature of enforcement of a private 
ne by the idol and not being one of the 
reliefs found in section 92 of the Code of 
Civil Procedure, falls outside its purview 
and is not barred. 
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g. Ona consideration of the cases cited, 
it is clear that the prohibition under 
section 93 of the Act is strictly confined 
to the cases that fall under the section, 
namely, suits in respect of the adminis- 
tration Or management Of a religious 
institution, or any other matter or dis- 
pute for determining or deciding which 
provision is made in the Act. 


ro. The Supreme Court in F, L. N. S. 
Temple v. I Pattabhirami1, has held that 
section 73 (4) of Tamil Nadu Act II of 
1927 like section 92 of the Code of Civil 
Procedure does not take away the right 
of a trustee to file a suit for asserting a 
private right of the trustee. Section 99 
of the Act differs from section 73 (4) 
of Tamil Nadu Act II of 1927 in that it 
also prohibits filing of suits regarding any 
other matter or dispute for determining or 
deciding which provision is made in the 
Act. Such provision is applicable only 
to matters in dispute for determining 
which the Act makes provision. 


11. Vythilinga Pandarasannadhi v. Temple 
Committee, Tirunelvely?, related to a suit by 
the hereditary trustee for a declaration 
of his right as a hereditary trustee. The 
question as to whether a person holds or 
held office as a hereditary trustee can be 
decided by the Deputy Commissioner 
under section 57 (4) of the Act. Yet, the 
Bench held that such a suit is not pro- 
hibited on the ground that it is in respect 
of the administration or management of 
the religious institution to which the 
trusteeship appertains. If the Court had 
stopped with that, it might be argued that 
section 93 of the Act is wider in its scope 
than section 73 (4) of Act II of 1927. 
But the Bench also rested its conclusion 
on the ground that it is a suit relating 
to the personal right and though upon its 
decision may depend the question whe- 
ther or not the plaintiff continues in 
office as trustee, that question is not one 
arising out of the administration of the 
trust. The Court further observed that 
the section cannot be construed in a 
manner that would create an absolute 
bar to any suit for the establishment of 
personal rights. 
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1z. The Supreme Court in V. L. N. S. 
Temple v. I. Pattabhirami1, was dealing 
with the effect of sections 57 and 93 of 
the Act. After referring to the decision 
in Vythilinga Pandarasannadhi v. Temple 
Gommittes, Tirunelveli?, the Supreme Court 
observed that section 93 of the Act.enlarges 
the scope of section 73 (4) of Act II of 
1927, and it bars not only suits or legal 
proceedings in respect of the administra- 
tion or management of a religious insti- 
tution, but also in respect of any other 
matter or dispute for determining or decid- 
ing which provision is made in the Act. 
The Court observed that by repeating 
the phrase ‘except under and in confor- 
mity with the provisions of. the Act’ 
which had received authoritative judicial 
interpretation when it remained in 
section 73 (4) of the earlier Act, the 
Legislature must be held to have 
accepted the interpretation put upon 
the phrase by the Courts. The con- 
clusion the Supreme Court arrived 
at was that section 93 will apply only to 
matters for which provision has been made 
in the Act and it does not bar suits under 
the general law which do not fall within 
the scope of any of the sections of the 
Act. 


14. Section 57 of the Act relates to the 
powers of the Deputy Commissioner to 
enquire into and decide the disputes and 
matters referred to in the section and 
section 58 empowers the Deputy Com- 
“missioner to frame a scheme in the inte- 
rest of the proper administration of 
the religious institution. In respect of 
matters that specifically fall under any 
of the two sections (sections 57 and 58) 
and any other matter arising in any of 
the sections in the Act which empowers 
the Deputy Commissioner to exercise 
certain powers, the procedure, should be 
followed before resort is had to the 
civil Court. The decision of the Supreme 
Court in V. L. N. S. Temple v. I. Pattabhi- 
rami*, is an authority for. the proposition 
that section 93 of the Act will apply only 
to matters for which provision is made in 
the Act and it does not bar suits under 
the general law which do not fall within 
the scope of any sections of the Act. If 
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a relief is asked for which cannot be 
granted by the Deputy Commissioner, 
it can only be sought for before the civil 
Court. The civil Court in deciding 
the issue which is not within the domain 
of the Deputy Commissioner can decide 
incidental issues that may arise even 
though those issues may fall within the 
provisions of sections 57 and 58 of the 
Act. This is the view taken by a Bench 
of this Court in Avisomma v. Kunhalt.* 
That was a suit filed for redemption 
of certain properties which originally 
belonged to a Devaswom. ‘The properties 
had been demised to a tarwad who had 
sub-mortgaged the same to one Ayyamad 
in or about 1923. Ayyamad in 1930 
executed a consolidated kanom deed. 
The Devaswom conveyed the properties 
in the year 1943 to the plaintiff who 
instituted the suit. The relief asked for 


-was redemption of the sub-mortgage of 


the year 1923. The defence was that 
the plaintiff had no title to redeem, the 
contention being that the Devaswom was 
a ‘temple’ within the meaning of the 
Act and that the sale of the properties of 
the temple to the plaintiff by the trustees 
without the sanction of the Endowments 
Board was void. In deciding the suit 
for redemption, the question whether the 
plaintiff was entitled to redeem was one of 
the points that had to be decided. ‘The 
question whether a temple was a public 
temple or not was incidental in a suit for 
redemption of the mortgage. Though the 
question whether the temple was a public 
temple or not had to be decided by the 
Deputy Commissioner as the relief, sought 
was for the redemption of a mortgage, 
a relief which the Deputy Commissioner 
could not grant, the issue whether the 
temple was a public temple or not was 
considered as incidental to the relief 
claimed. 


14. In Second Appeal No. 117 of 1959 
the relief prayed for in the suit was a 
declaration of the temple’s title to the 
properties and for delivery of possession 
of the properties. The Court observed 
that the dispute was one about the title 
to the temple and its properties and for 
possession and the substantial issue was 
whether the contesting deféndant’s 
possession was lawful. Though the ques- 
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tion as to whether the second defendant 
was a hereditary trustee or not arose in 
the suit, it was only incidental, and the 


jurisdiction of the civil, Court to decide 


that issue, though it was within the com- 
petence of the Deputy Commissioner, 
was affirmed. The point that was deci- 
ded by the Bench was that when the 
relief asked for is for a declaration of title 
and for possession which reliefs are not 
within the competence of the Deputy 
Commissioner, other issues that may be 
decided by the Deputy Commissioner 
even though they may arise before the 
civil Court, can be considered as inci- 
dental issues and the jurisdiction of ‘the 
civil Court to decide such issues is not 
barred. 


15. In Pachamuthu Nadar v. T. P. Temple 
Charity1, the suit was for recovery of pos- 
session of the properties belonging to a 
religious institution represented by an 
interim trustee appointed by the Gom- 
missioner, Hindu Religious and Charitable 
Endowments Board. The Court held 
that the suit was not exclusively for a 
declaration that the plaint scheduled 
properties are vested in the trust. The 
main relief was for recovery of possession 
fo the properties of the t-ust from the 
alienee who Was a stranger to the trust. 
The investigation of the trust character 
of the properties was only incidental to the 
main relief of recovery of possession. It 
was contended before the Bench that the 
question whether the suit properties are 
invested with a trust character is one 
which falls under section 57 (d) of the 
Act, and under section 93 of the Act, 
the civil Court will have no jurisdiction 
to entertain a suit of that kind, and that 
relief for that. purpose should be obtained 
from the several provisions contained in 
the statute itself. The Court answered 
that the suit was not exclusively for a 
declaration that the plaint schedule pro- 
perties were vested in trust, that the main 
relief was recovery of possession of the pro- 
perties of the trust and that the investi- 
gation of the trust character of the pro- 
perties was only incidental to the main 
relief of recovery of possession from the 
alienee who was a stranger to the trust. 


16. In support of the contention that the 
civil Court had no jurisdiction, strong 
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reliance was placed on the decision of the 
Supreme Court in State of Madras v. 
Kunnakudi Melamatam’. The suit was 
filed by the head of the institution claiming 
two different reliefs, namely, (1) an 
injunction restraining the levy of contri- 
bution and audit fees under Act II of 1927 
and (2) an injunction restraining the levy 
of contributions and audit fees under Act 
XIX of 1951. The Court held that as to 
one of the, disputes in the suit whether the 
institution is a religious institution within 
the meaning of Act XIX of 1951, specific 
provision is made in sections 57,61 and 62 
for determination by the specified autho- 
rities and eventually by a suit under 
section 62. As the suit was not brought 
under or in conformity with section 62, and 
consequently, in so far as the suit claimed 
the reliefof injunction restraining the levy 
of contribution and audit fees under 
Act XTX of 1951, it was barred by section 
93 of the Act. Regarding the other 
relief, the Court held that the decision of 
the Board in 1932 under the Act of 1927 
was final for the purpose of that Act, but 
it was not final for purposes of the Act XIX 
of 1951. The Supreme Court was not 
considering the question as to how far the 
civil Court may decide matters which 
arise incidentally before it though falling 
within the jurisdiction of the Deputy 
Commissioner. In this view and in view 
of the subsequent decision of the Supreme 
Court in V.L.N WS. Temple v.I. Patiabhirami* 
this decision cannot help the respondent; 


17. The other decision that was relied 
on is by a Bench of this Court in Thiruven- 
gada Varadachanar v. Srinivasa Iyengar?, 
The plaintiffs and defendants 3 and 4 
were the descendants of one Chinna 
Ramanuja Ayyangar. The suit was laid 
for recovery of possession of the plaint 
mentioned temple called Sri Venugopala- 
swami temple, Katteri, Mannargudi, and 
the immovable properties described in 
the plaint. According to the plaintiffs, 
the lands belonged to the suit temple and 
they and defendants 3 and 4 were the 
sole hereditary trustees thereof. It was 
further alleged that the members of the 
family appointed one Ranganatha 
Iyengar, father of the second defendant 
and paternal uncle of the first defendant, 
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to manage the temple on behalf of the 
members of the family till the hereditary 
trustees came to an amicable arrange- 
ment amongst themselves about the 
management. The plaintiff’s case was 
that Ranganatha Iyengar took possession 
of the temple and its properties in pur- 
suance of the request on behalf of the 
family and was functioning as an agent 
from the date of the deed of agency, 
namely, 28th October, 1926. After 
the death of Ranganatha Iyengar, the 
second defendant was requested to look 
after the temple properties. As the 
second defendant was unable to conti- 
nue, the first defendant was requested to 
look after the temple and the properties 
on behalf of the hereditary trustees. 
The plaintiffs issued a notice on roth 
February, 1962, terminating the agency 
and calling upon him to deliver possession 
of the temple and the properties. The 
case of the defendants was that neither 
the plaintiffs nor defendants 3 and 4 were 
hereditary trustees of the temple, that 
the properties mentioned in the plaint 
were kattalai properties constituting a 
specific endowment for the purpose of 
performing certain services connected 
with the temple of Sri Venugopalaswami 
and that the lands were endowed by the 
mirasdars as a specific endowment by a 
document of the year 1861. Several 
other allegations were also made by the 
first defendant denying title of the plain- 
tiffs to institute the suit. The relief 
claimed in the suit was for recovery of 
possession of the temple and its properties 
from defendants 1 and 2 and for a decree 
directing the first defendant to render a 
true and proper account of the income, 
and other reliefs. One of the defences that 
was taken by the defendants was that the 
suit was barred under section 63 of the- 
Act. According to the defendants, the 
remedy of the plaintiffs was to invoke the 
jurisdiction of the Deputy Commissioner 
for a declaration that the plaintiffs were 
hereditary trustees and that the suit 
properties were not kattalai properties, 
but belonged to the temple. The 
Bench came to the conclusion that the 
office of hereditary trustee had devolved 
only in the plaintiffs’ family and it was 
only on the basis of such assertion of title 
that the relief of possession was asked for 
from defendants 1 and 2 though the 
relief as to declaration of the right 
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to hereditary trusteeship was not stated 
in so many words in the plaint. 
The Bencb proceeded to observe that the 
fact that the Deputy Commissioner can- 
not grant the relief of possession is not a 
ground to hold that the suit is maintain- 
able, and on a reading of the plaint as a 
whole, it irresistibly followed that only 
if the plaintiffs established that they and 
defendants 3 and 4 were hereditary trustees, 
they can succeed in getting the reliefs 
asked for, and one of the main issues that 
arose for consideration was whether the 
plaintiffs and defendants 3 and 4 were 
hereditary trustees and for deciding that 
issue, express provision is made in section 
63 of Act XXII of 1959 and in such cir- 
cumstances, the suit was barred by section 
108 of that Act. The reasoning and the 
conclusion arrived at by the Bench is not 
in conformity with the decision of the 
Supreme Court in V. L. N. S. Temple v. 
I. Pattabhirami1, and of this Court in 
Agasthiappa Mudaliar v. Mantkca Gounder and 
3 others* Pachamuthu Nadar v. T. P. Temple 
Charity®, In fact, the attention of the Bench 
was not drawn to the decision of the Sup- 
reme Court in V.L.N.S. Temple v. I. Pat- 
tabhirami1, and that of this Court in Pacha- 
muthu Nadar v. T.P. Temple Charity®, The 
law laid down by the Supreme Courtin the 
decision referred to above is that section 
93 of the Act will apply only to matters 
for which provision has been made in the 
Act. It does not bar suits under the 
general law which do not fall within the 
scope of any of the sections of the Act. 
Strictly construed this would mean that 
when any relief is asked for which could 
not be granted under the Act, a civil 
suit is not barred. This Court has fur- 
ther Jaid down the position in the above 
two decisions that the jurisdiction of the 
civil Court to try a suit and issues arising 
incidentally though such issues would 
fall within the jurisdiction of the Deputy 
Commissioner, is not barred. The 
observation of the Bench in Thiruvengada 
Varadachariar v. Srinivasa Iyengar*, that 
one of the main issues that arises for consi- 
deration is whether the plaintiffs and 
defendants 3 and 4 are hereditary trustees 
and for deciding that issue, express pro- 
vision is made in section 63 of Act XXII 
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of 1959 and hence the suit is barred by 
section 108 of that Act is difficult to recon- 
cile with the view expressed by the 
Supreme Court and this Court m the 
decisions referred to above. 


18. It may be noted that the scheme of 
the Tamil Nadu Hindu Religious and 
Charitable Endowment Act regarding 
the jurisdiction of the civil Court is 
different from enactments like the Tamil 









or management of a religious institution 
r any other matter or dispute for deter- 
mining or deciding which provision 1s 
made in the Act shall be instituted in any 
Court except under and in conformity 
with the provisions of the Act. What the 
Act contemplates is that if provision 1s 
made for determining or deciding certain 
matters or disputes that should be 
followed before a civil Court is approached. 
Sections 57 and 58 provide for enquiry 
and decision on certain disputes and 
matters and for providing administration 
and management to a religious institution. 
Against the decision of the Deputy Com- 
missioner, an appeal is provided to the 
Commissioner and against the Commis- 
sioner’s order, suits in the civil Court are 
provided. In fact, in respect of several 
matters, a suit in the civil Court is 
provided for in the Act itself. For exam- 
ple, under section 31 (4) the trustee is 
empowered to institute a suit in a civil 
Court against the order of the Gommis- 
sioner regarding the utilisation of the 
surplus funds of the endowments. An 
order passed validating Last appropria- 
tion of surplus funds is liable to be 
questioned in a civil Court under section 
31-A of the Act. A suit in a civil Court 
can be filed under section 52 praying for 
a decree to remove the trustee of a math 
or specific endowment attached thereto, 
for anyone of the reasons stated in the 
section. Under section 39 (4), where the 
Commissioner appoints a non-hereditary 
trustee or trustees, the hereditary trustee 
or trustees may file an application to 
the Court to set aside or modify such an 
order. Any scheme for the administra- 
tion of a religious institution settled or 
modified by the Court in a suit may 
be modified or cancelled by the Court on 
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an application made to it by the Com- 
missioner, the trustee or any person 
having interest, under section 62 (3) (a) 
of the Act. Under section 74 O , an 
application can be made to a civil Court 
against an order of surcharge against 
a trustee; section 87 of the Act provides 
that against the order of a Presidency 
Magistrate or a Magistrate of the first- 
class directing delivery to the person 
appointed of possession of a religious 
institution, records, accounts and pro- 
perties thereof, a suit by the person agg- 
rieved for establishing his title to the said 
properties is not barred. The proviso 
to section 87 clearly reserves the right of 
the person aggrieved by an order under 
section 87 to establish his title to the 
said property. Relief as to title cannot 
be had before the Deputy Commissione 

and at any stage, a suit for declaration 
of title is maintainable in a civil Court. 
The proviso to section 87 cannot be con- 
strued a8 meaning that a civil Court gets 
jurisdiction to decide dispute as to title 
only after an adverse order is passed 
under section 87 of the Act. 


19. Ineffect, the aim of the Tamil Nadu 
Hindu Religious and Charitable Endow- 
ments Act, 1951 is not to exclude the 
jurisdiction of the civil Court, but to 
facilitate proper administration of reli- 
gious institutions by following the pro- 
cedure prescribed to pursue the remedy 
before the Deputy Commissioner and the 
Commissioner before filing a suit. 
Under the Tamil Nadu Estates (Aboli- 
tion and Conversioa into Ryotwari) 
Act, 1948 (XXVI of 1948), in proceed- 
ings relating to the grant of patta under 
sections I2 to 14, section 15 provides that 
the decision of the tribunal regarding 
claims under sections 12, 13 and 14 
by the landholder is final and not 
liable to be questioned in any Court of 
law. The provision excluding the juris- 
diction of the civil Court is more specific. 
Though section 64 (c) of the Tamil 
Nadu Estates (Abolition and Conversion 
into Ryotwari) Act, 1948, provides that 
any order passed by the Government or 
any of the authorities under the Act shall, 
subject only to any appeal or revision 
provided by or under Act, be final, it has 
been held that the finality is only in 
respect of the matters to be determined 
for the purpose of this Act and that ther 

is no machinery in the Act to determine 
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whether a land in the estate is a ryoti 
land or a communal land and a 
decision as to the question of title 
‘by the statutory authorities is only 
an incidental matter which would not 
preclude a civil Court independently 
enquiring into title in a properly consti- 
tuted suit. Thus in the special enact- 
ments, the jurisdiction of the special 
Tribunals under the Act is confined only 
to the purposes of the Acts. As already 
pointed out, the procedure prescribed 
under the Act regarding the matters 
specified in section 57 should be followed 
before the Deputy Commissioner and in 
the appeal or revision before the Com- 
missioner, before a suit is filed. A relief 
which cannot be granted by the Deputy 
Commissioner can be asked for in a civil 
Court. If, in deciding whether the plain- 
tiff is entitled to the relief asked for, the 
civil Court also has to decide certain 
issues which may fall within section 57 
of the Act, the civil Court’s jurisdiction 
is not barred. ‘There is no provision for 
reference by the civil Court of a parti- 
cular issue which is within the scope of 
section 57 to the Deputy Commissioner 
for determination. Equally, the plain- 
tiff who seeks relief from a civil Court 
cannot be asked to get adjudication of an 
incidental question from the Deputy 
Commissioner before he filed a suit. 
Therefore, the preponderance of autho- 
rity of our Court is that a civil suit is 
not barred in respect of a relief which 
cannot be granted by the Deputy Com- 
missioner and that in such a suit, the 
civil Gourt has jurisdiction to decide 
incidental issues which are within the 
jurisdiction of the Deputy Commissioner. 
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20. In the suit before us, the relief 
that was claimed was a declaration of 
title so far as the plaintiff is concerned. 
The other issue that incidentally fell to be 
decided was whether there was a valid 
dedication. In our view, this question 
can be gone into by the civil Court. 
We are therefore unable to agree with 
the conclusion of Srinivasan, J., in Second 
Appeal No. 935 of 1963. We hold that 
in the instant case, section 93 is not a bar 
to the institution of the suit. 


gı. In the result, we allow the Letters 
Patent Appeal and remand the matter to 
the trial Court for disposal of the suit 
an accordance withplaw. The trial 
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Court will dispose of the suit as expedi- 
tiously as possible. There will be no 
order as to costs in this appeal. 


S.J. Appeal allowed: 


IN THE HIGH COURT OF JUDICA- 
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U. 


The Special Officer, The Karaiknudi 
Co-operative Town Bank, Karaikudi, 
Respondent, 


Dr. S. Subramania Iyer .. Petitioner 


U. 


The Special Officer, The Karaikudi 
Co-operative Town Bank, Karaikadi 
Respondent. 


and. 


V. S. S. Mani and others .. Petitioners, 


U. 


The Special Officer, The Karaikudi 
Co-operative Town Bank, Karaikudi 
and another Respondents, 


(A) Civil Procedure Code (V of 1898), section 
96—Madras Co-operative Societies Act 
(VI of 1932), section 49 (2)—Order under— 
Appeal under section 96, Civil Procedure Code 
—Competency. 

An, appeal lies under section 96 of the 
Civil Procedure Code, against an order 
of the District Judge under section 49 (2) 
of the Madras Co-operative Societies Act, 
1932. [Para. 2.] 
Ne 


* Appeal No. 263 of 1966 and C.R.P. No. 543. 
1408 and 1491 of 1966. 29th March, 1973 
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Section 49 (2) ^f the Madras Co-operative 
Societies Act does not state that the appli- 
cation should be preferred to a District 
Judge but states that the application 
should be preferred to the District Court 
baving jurisdiction. If the section had 
provided for an application to the District 
Judge or to any particular Judge of the 
City Civil Court an argument may be 
available that such a judicial officer func- 
tions as a persona designata and that conse- 
quently all the procedural law applicable 
to the Court in question will not apply to 
the particular proceeding of the Judge 
concerned. On the other hand section 
49 (2) provides for an application being 
preferred to the Court as such and there- 
fore the general principle that all the laws 
governing the procedure before the Court 
will apply to the particular proceeding 
also will prevail. [Para. 3.] 


Further there is absolutely no provision 
whatever in the Act to regulate the pro- 
cedure before the District Court in pro- 
ceedings under section 49 (2). From 
this the only conclusion is that the pro- 
ceedings before the District Court will 
be governed by the rules and practice 
applicable to the other proceedings 
before that Court and, onthat basis, an 
at. peal will lie against the decision of the 
District Court. [Para. 4.] 


(B) Madras Co-operative Societies Act D 
of 1932), section 49  (1)-—Scope—When 
attracted. 

To bring a case within the scope of section 
49 (1) the following conditions must be 
satisfied: (1) It should appear tbat any 
person who bas taken part in the organi- 
sation or management of the society or 
any past or present Officer of the society 
has misappropriated or fraudulently 
retained any money or Other property or 
been guilty of breach of trust m relation 
to the society; and (2) it must sO appear 
in the course of an audit under section 37 
or an enquiry under section 38 or an 
inspection under section 39 Or on the 
-winding up of a society. Only when both 
these conditions are cumulatively satis- 
fied, the Registrar may, of his own motion 
or on the application of the committee or 
liquidator or any creditor or contributory, 
examine into the conduct of the person 
concerned and make an order requiring 
him to repay or restore the money or 
property or any part thereof. [Para. 5.] 
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In the present case the second condition 
was not satisfied and hence section 49 (1) 
Was not attracted. [Para. T.j 
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Appeal No. 263 of 1966. 


Appeal against the decree of the Court of 
the District Judge of Ramanathapuram 
at Madurai in O.P. No. 19 of 1964. 


C.R.P Noa. 543 of 1966. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the Court of the District 
Judge of Ramanathapuram at Madurai 
in O.P. No. 17 of 1964. 


C.RP. No. 1408 of 1966. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the Court of the District 
Judge of Ramanathapuram at Madurai 
in O.P. No. 19 of 1964. 


C.R.P. No. 1491 of 1966. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
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the order of the District Judge of Rama- 
nathapuram at Madurai in O.P. No. 
21 of 1964. 


K. Parasaran, S. Sampath Kumar, V. 
Aravamudhan, A. Sundaram lyer and S. V. 
Jayaram, for Appellant. 


N. C. Raghavackari, N. S. Varadachari and 
G. Rangadurai, for Respondents. 


The Judgment of the Court was delivered 
by 


Ismail, J —A. S. No. 263 of 1966 and 
C.R.P. No. 1408 of 1966, have been pre- 
ferred by one and the same person against 
the judgment of the learned District 
Judge of Ramanathapuram at Madurai 
in O.P. No.19 of 1964, on his file preferred 
under section 49 (2) of the Madras Co- 
operative Societies Act, 1932, hereinafter 
referred to as the Act. G R.Ps. Nos. 543 
and 1491 of 1966, have been preferred by 
the petitioners in O.P. Nos. 17 and a1 
of 1964, On the file of the same Court, 
preferred under section 49 (2) of the Act. 
The Special Officer, Karaikudi. Co- 
Operative Town Bank, Karaikudi, is the 
common respondent m all these proceed- 
ings. The said original petitions were 
preferred to the District Court, Rama- 
nathapuram at Madurai under section 
49 (2) of the Act to set aside the order of 
the Deputy Registrar of Co-operative 
Societies, Sivaganga, in A.R.C. No. 1321 
of 1961-62, dated gist August, 1963. 
The petitioners in these civil revision peti- 
tions were the office bearers of the Co- 
operative Bank and they were the defen- 
dants in ARC. No. 1321 of 1961-62 
before the Deputy Registrar of Co- 
operative Societies, Sivaganga. That was 
a claim preferred under section 49 (1) 
of the Act praying for a decree against 
defendants 1 to 8 therein for a sum of 
Rs. 3,415.59. The appellant was the 
ex-President of the Co-operative Bank, 
while the petitioner in C.R.P. No. 543 
of 1966, was the ex-Secretary of the Bank 
and the petitioners in C.R.P, No. 1491 of 
1966, were the ex-Directors of that Bank. 
The plaint preferred before the Deputy 
Registrar of Co-operative Societies stated 
that, according to the by-laws of the 
Bank, loans shall be given only to members 
whose share values have been fully paid 
up and that on 25th February, 1948 defen- 
dants 1 to 7 sanctioned a long term loan 
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of Rs. 3,000 to one Sri C. Subramania- 
vathiar on the mortgage of his house on 
the recommendation of the eighth defen- 
dant and that in sanctioning the said loan 
proper care was not taken to safeguard 
the insterests of the Bank. The factual 
allegation was that the loan was sanc- 
tioned On 25th February, 1948 in a 
hurry without taking into consideration 
the title deeds and that, in the absence 
of legal opinion, surveyor report etc., the 
applicant Subramaniavathiar was sance 
tioned admission as a member and allot- 
ted 60 shares in the see meeting 
Consequently the gravamen of the charge 
was har the ex-President, the cx- 
Secretary and the ex-Directors acted in 
violation of the by-laws of the Bank in so 
far as they sanctioned loan on 25th 
February, 1948 when the person cOncern- 
ed got enrolled himself as a member by 
paying the share capital only on 27th 
February, 1948. The Special Officer 
all that by infringirg the by-laws 
of the Bank and other rules and regula- 
tions and by their illegal and high-handed 
act, they had ccmmitted a breach of trust 
in relation to the Bank and consequently 
they were liable to be surcharged under 
the provisions of section 49 of the Act. 
The petitioners herein denied their lia- 
bility under section 49. Overruling their 
defence, the Dcputy Registrar of Co- 
Operative Societies passed an order on 
gist August, 1963 directing defendants 
1 to 8 to pay a sum of Rs. 3,415.59 with 
interest at 6} per cent, frem 1st June,1963 
till the date of realisation. It is to set 
aside this order, they preferred the original 
petitions referred to above before the 
District Court, Ramanathapuram at 
Madurai, under section 49 (2) of the 
Act. The learned District Judge on 21st 
July, 1965 dismissed the said petitions, 
It is the correctness of the conclusion of 
the learned District Judge that is challen- ° 
ged before us in the appeal and the civil 
revision petitions referred to above. 


2. The respondent in A.S. No. 263 of 
1966, is the Special Officer of the Co- 
Operative Bank. A preliminary objection 
has been taken as regards the maintain- 
ability of this appeal. From ong point 
of view, it may not be necessary to decide 
this question, since the appellant has 
preferred, as we have already pointed 
out, GR.P. No. 1408 of 1966 also 
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Nonetheless, since the point was argued 
before us, and both the sides requested 
us to decide the question, we would like 
tO express Our Opinion with regard to 
the maintainability of the appeal itself. 
The learned Counsel for the respondent 
contended, relying on a judgment of the 
Kerala High Court in Appu v. E.cecutive 
Offer, P. C. C. Society Thazhecode?, 
that no appeal lies against an order of 
the District Judge under section 49 (2) 
of the Act. The reasoning of the Kerala 
High Court can be found in the following 
Observation : 


“The proceeding before the District 
Judge was not a suit and the order does 
not fall within the definition of a decree 
in the Code of Civil Procedure. The 

uestion Of appealability of an order of 
the District Judge under section 49 
of Act VI of 1932 (Madras) did not 
arise in the latter case. Their Lord- 
ships were Only disposing of a writ 
petition to prohibit the Deputy Regis- 
trar of Qo-operative Societies from 
proceeding with certain plaints filed 
under section 51 of Act VI of 1932 
{Madras). My attention was also drawn 
to a decision of this Court reported 
in (1959) K.L.T. 334: (1959) K.L.R. 
233. That was an appeal from an order 
dismissing a petition by a debtor for 
relief under Act XXXI of 1958 
(Kerala). The petition was dismissed 
On the ground that the petitioner was 
not an agriculturist and that that Gourt 
had no jurisdiction tO entertain the 
petition. Reliance was placed on the 
decision of the Privy Council referred 
to earlier and it was held that the order 
was appealable. An order under Act 
XXXI of 1958 (Kerala), for scaling 
down a debt covered by a decree 
effects a partial or complete discharge 
or satisfaction of the decree and hence 
falls within the definition of a decree in 
the Code of Civil Procedure, and is 
appealable. The position here is 
different and the decision cited cannot 
apply to the facts of this case. It 
cannot be said that the order of the 
District Judge is a decree as defined by 
the Code of Civil Procedure. 'The 
preMminary objection must therefore 
be sustained”. 





L (1962) Ker.L.T. 393. 
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The two decisions referred to in the 
above extract are the decision of the 
Privy Council in Adatkappa v. Chandra- 
sekhara!, and that of this Court in 
Sundaram lyer v. Deputy Registrar, Co- 
operative Societies*, In the Privy Council 
case, the Privy Council stated thus: 


‘The true rule is that where a legal 
right is in dispute and the ordina 
Courts of the country are seized of su 
dispute the Courts are governed by 
the ordmary rules of procedure appli- 
cable thereto and an appeal lies, if 
authorised by such aes notwith- 
standing that the legal right claimed 
arises under a special statute which 
does not in terms confer a right of 
appeal”. 


The learned Counsel for the respondent 
relied upon the above decision of the 
Kerala High Court in support of her con- 
tention that the decision is directly in 
point and holds that no appeal lies against 
the decision of the District Judge. Mr. 
K. Parasaran, learned Counsel for the 
appellant, on the other hand, relies upon 
the statement of law as contained in the 
judgment of the Privy Council referred 
to above and contends that once a matter 
has been taken to a regularly constituted 
Court, the procedure applicable to the 
other proceedings of that Court will also 
apply to the particular proceedings also 
unless the statute restricts the appli- 
cability of that procedure and prescribes 
a special procedure and that in this case 
the Act having provided for the matter 
being considered by the District Court 
and not having provided for a special 
procedure, the Ordinary procedure appli- 
cable to the proceedings before the Dis- 
trict Court will apply to this case also 
and consequently the appeal will le 
against tbe decision of the District Court. 
Apart from this, he also relied on a deci- 
sion Of a Full Bench of this Court m 
Chikkanna Chettiar alias V. S. Nanjappa 
Chettiar v. V. S. Perumal Chettiar and anather® 
in which the decision of an earlier Full 
Bench decision of this Court in Rajagopala 
Chettiar v. The Hindu Religious Endowments 


1. J.L.R. (1948) Mad. 505 :74 I.A. 264: 
(1948) 1 M.LJ. 41: A.I.R. 1948 P.G. 12. 

2, (1956) | M.LJ. 613 : LL.R. (1957) Mad. 
371 : 69 L.W. 947 : ALR. 1957 Mad. 634. 

g. (1940) 1 M.L.J. 732: I.L.R. (1940) Mad. 
791: ALR. 1940 Mad. 474. 
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Board, Madras’, was held to be not autho- 
ritative. decision in Rajagopala 
Chettiar v. The Hindu Religious Endawments 
Board, Madras!, dealt with the question 
whether an order passed by the District 
Judge under section 84 (2) of the Hindu 
Religious Endowments Act, Act II of 
1927, On an application made to the 
District Court to set aside the decision of 
the Hindu Religious Endowments Board 
passed under section 84 (1) of that Act 
was appealable to the High Court. The 
Full Bench held that the said decision was 
not appealable to the High Court. For 
comi to this cOnclusion, the Court 
relied on the definition of the term decree 
in section 2, clause (2) of the Code of 
Civil Procedure, and pointed out that 
though the decision of the District Judge 
would fulfil all the other requirements of 
the definition of a decree as contained in 
section 2, clause (2) of the Code of Civil 
Procedure, yet it would not be a decree 
because the order was not passed by the 
District Judge in a suit, but only in an 
application, It is this judgment of the 
Full Bench that was declared to be not 
authoritative by the later Full Bench which 
considered the question of the appeal- 
ability of an order passed by a Subordi- 
nate Judge appointed by the Provincial 
Government under section 3 (d) of the 
Land Acquisition Act of 1894 to decide 
a dispute referred by the Collector under 
section 30 of that Act. This Full Bench 
after an elaborate consideration of the 
question and after referring to the earlier 
Full Bench decision to which we have 
drawn attention held that the said order 
was appealable and the decision of the 
earlier Full Bench was not authoritative. 
This conclusion was come to on the inter- 
pretation of the decisions of the Privy 
Council in Ramachandra Rao v. Rama- 
chandra Rao*, and in Bhagwati v Ram Kali’, 
As we pointed out already, the only rea- 
son given by the Full Bench in Rajagopala 
Chettiar v. The Hindu Religious Endowments 
Board, Madras}, for coming to the con- 
clusion that the order passed by the Dis- 
trict Judge under section 84 (2) of 
Madras Act IL of 1927 was not a decree 
was the consideration that section 2 (2) 


1. (1934) 66 M.L.J.43 : I.L-R. 57 Mad. 271: 
ALR. on Mad. 103 (2). 
49 I.A. 129 : LLR, 45 Maq. 320;: 
B:ALR. 1922 P.C. 8 
939) 66 TpA. 145 : 61939) ° M.LJ. 98. 


43, Ma) 
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of the Code of Civil Procedure referred 
to a decree only when the order was 

passed in a suit and not in an application. 
ti is that conclusion which was held to be 
not authoritative by the later Full Bench. | 
In view of this and having regard to 
statement of law laid down by th 
Privy Council in Adatkappa v. Chandr. 
sekhara!, we hold that the present appeal 
is maintainable. 


$. We may also refer to one other consi- 
deration in this behalf. Section 49 (2) of 
the Act does not state that the appl- 
cation should be preferred to a Distric 
Judge but states that the application 
should be preferred to the District Cour 
having jurisdiction. As a matter of fact, 
with regard to the City of Madras, the 
section proceeds to state that the appli- 
cation should be preferred to the Ci 
Civil Court as such. If the section had 
provided for an application to the Distri 
Judge or to any particular Judge in th 
City Civil Court, an argument may be 
available that such a Judicial Officer 
functions under sub-séction (2) of sectio 
49 as persona designata and that conse- 
quently all tke procedural law applicable 
to the Court in question will not apply 
the particular proceedings of the Judge 
concerned. On the other hand, sectio 
49 (2) provides for an application bein 
preferred to the Court as such and there- 
fore the general principle that all th 
laws governing the procedure before this 
Court will apply to the particular pro- 
ceedings also, will prevail. After exami- 
ning the authorities in this behalf, the 
Supreme Court in South Asia Industries 
(P.) Lid. v. S. B. Sarup Singh and others?. 
stated: 












“A statute may give a right of appeal 
from an order of a tribunal or a Court 
to the High Court without any limita. 
tion thereon. The appeal to the High, 
Court will be regulated by the prac- 
tice and procedure obtaining in the 
High Court. Under the rules made by 
the High Court in exercise of the powers 
conferred On it under section 108 of 
the Government of India Act, 1915, an 
appeal under section 39 of the Act 





1. TALA. 264: LLR. (1948), Mad. 505 : 
(1948) 1 M:L.J. 41 : ALR. 1948 P.Q. 12. 
2. (1966) 2 S.G „89 = (1965) 2 S.A.R. 756 : 


AS; 
ma 
mati 


6 
A.LR. 1965 
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will be heard by a single Judge. Any 
judgment made by the single Judge in 
the said appeal will, under clause 10 
of the Letters Patent, be subject to an 
appeal to that Court. If the order 
made by a single Judge is a judgment 
and if the appropriate Legislature 
under clause 3 of Letters Patent has, 
expressly or by necessary implication, 
not taken away the right of appeal, an 
appeal shall lie from the judgment of a 
single Judge under clause 10 of the 
Letters Patent to the High Court”. 


It is pertinent to point out that one of the 
earlier decisions examined by the 
Supreme Court for coming to this con- 
clusion was the decision of the Privy 
Council in Adakappa v. Chandrasekhara*, 


. One other significant feature iss 
jae is absolutely no provision whatever 
in the Act to regulate the procedure before 
the District Court in proceedings under 
section 49 (2) of the Act. If the argu- 
ment of the Counsel for the respondent is 
to be accepted, it will follow that there 
is no special procedure prescribed by the 
statute for dealing with an application 
preferred under section 49 (2) and at the 
game time the provision contained in the 
Code of Civil Procedure also will not 
apply. Certainly an argument which 
will lead to such an absurd conclusion 
cannot be cOuntenanced by any Court 
and there bsing nothing in the statute 

ing special provision for the proce- 
dure to be followed by the District Court 
in disposirg of an application under 
section 49 (2) of the Act, the only con- 
clusion is that the proceedings before 
the District Court will be governed by 
the rules and practice applicable to the 
ther proceedings before that Gourt and 

n that basis an appeal will lie against 
the decision of the District Court. 


s. On the merits, Mr. K. Parasaran, the 
learned Counsel for the appellant in the 
appeal as well as the petitioner in C.R.P. 
No. 1408 of 1966, contended that in the 
present case the requirements of section 
49 (1) have not been complied with and 
therefore the order passed by the Dez uty 
R-gistrar, confirmed as itis by the learned 
District Judge, cannot be sustained. 
Sectiorf 49 (1) of the Act is as follows: 


1. (1948) 1 M.L.J. 41: ILR. 1948 Mad, 
505: 74 LA, 264: AIR. 1948 P.Q. 12. 
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“Where in the course of an audit unde? 
section 37, Or an inquiry under 
section 38 Or an inspection under sec- 
tion 39, Or the winding up of a society, 
it appears that any person who has 
taken part in the organisation or 
management Of the society Or any past 
or present Officer of the society has 
misappropriated or fraudulently re- 
tained any money or other property or 
been guilty of breach of trust in rela- 
tion to the society, the Registrar may, 
of his own motion or on the appli- 
cation of the committee or liquidator or 
any creditor Or contributory, examine 
mto the conduct of such person or 
officer and make an order 1equiring him 
to repay or restore the money Or pro- 
perty Or any part thereof with interest 
at such rate as the Registrar thinks 
just Or to contribute such sum to the 
assets Of the society by way of compen- 
sation in respect of the misapproy ria- 
tion, fraudulent retainer or breach of 
trust as the Registrar thinks just.” 













Thus it will be seen that to bring a case 
within the scope of this section the follow- 
ing conditions must be satisfied: (1) 
It should appear that any person who 
has taken part in the Organisation o 
management of the society or any past 0 
present Officer of the society has mis- 
appropriated or fraudulently retain 

any money or Other property or been 
guilty of breach of trust in relation to the 
(2) It must sO appear in the 


or an enquiry under section 38 or an 
inspection under section 39, or the 
winding up of a society. Only whe 


satisfied, the Registrar may of his 
motion Or on the application of the com- 
mittee or liquidator or of any creditor or 
contributory, examine into the conduct of 
the person concerned and make an order 
requiring him to repay or restore the 
money Or property Or any part thereof. 
In this particular case, Mr. Parasaran’s 
contention is that there has been no 
audit under section 37, Or an enquiry 
under section 38, Or an inspection under 
section 39 and there had been no winding 
up of the Bank and consequently the 
section is nOt attracted and that therefore 
the Deputy Registrar had no jurisdiction 
to proceed under that section. In 
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support of this contention the learned 
Counsel relied on the decision of the 
Supreme Court in Pentakota Sriramulu v. 
ys iba Marketing Society Lid. 
apalli and another4, There the 
Supreme Court pointed out thus: 


‘The facts giving rise to the charge 
have to be disclosed in the course of 
an audit under section 37 or an enquiry 
under section 38 Or an inspection under 
section 39 Or on the winding up of the 
Society. Mr. Ram Reddy while not 
disputing that unless this condition 1s 
also satisfied section 49 would not be 
attracted, however submitted that 
there was an enquiry under 
section 38 preceding the superses- 
sion and that in consequence the 
condition was fulfilled. It is true 
that there was an enquiry conducted 
into the affairs of the Society under 
section 38, but that by itself is not suff- 
cient. It has further to be proved that 
the facts alleged in the claim, and on 
which it is based, were disclosed at that 
enquiry”. 


Thus the decision of the Supreme Gourt 
in that case fully supports the contention 
of the learned Counsel. Consequently 
we have to examine whether in this parti- 
cular case this requirement namely, that 
the facts which gave rise to the charge 
were disclosed in the course of an audit 
under section 37, Or an enquiry under 
section 38 or an inspection under section 
39, or the winding up of the society, is 
satisfied or not. No material whatever 
is placed before us to show that the facts 
were disclosed under any one of those 
conditions. All that the Deputy Regis- 
trar has stated in his order is this: 


“An enquiry under section 38 of the 
Madras Co-operative Societies Act VI 
of 1932 was said to have been ordered 
into the working, constitution and 
financial condition of the bank before 

ing the claim. The cause of action 
to file the claim is considered to have 
arisen Out of the findings in the 
enquiry and so the claim is sustainable 
under section 49 of the Madras Co- 
operative Societies Act”. 





1. (1965) 2S.Q,J. 627: (1965) 2 An.WR 
S.C.) 111: (1965) 2 M.L.J. (S.G.) 111: (1965) 
S.G.R. 186: ALR. 1965 3.0. 621. 
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The learned District Judge who disposed 
of the said contention raised before 
him merely reproduced what the Deputy 
Registrar stated without satisfying 
himself as to whether there was actually 
an enquiry under section 38, and during 
the course of that enquiry, the facts which 
gave rise to the charge were disclosed. 
Even before us, the learned Counsel for 
the respondent was not able to draw our 
attention tO any material available 
before the Court to show thatthe require- 
mentof the section in this was 
satisfied, namely, that the facts which 
gave rise to the charge in question were 
disclosed in the course of an enquiry 
under section 38. In view of this alone 
the learned Counsel for the respondent, 
prayed fora remand, so that the respon- 
dent may have an opportunity to place 
the necessary materials, if any, before 
the Court. We are unable to accede to 
this request in view of the fact that the 
matter had been pending fora long time 
and that there is absolutely no explana- 
tion whatever as to why the said materials, 
if they were available could not be placed 
either before the Deputy Registrar or 
before the lower Court. Under these 
circumstances, we see nO justification for 
making an order for remand. 


6. In view of our conclusion that the 
requirements of section 49 (1) have not 
been complied with, we are not going 
into the merits of the charge levelled 
against the appellant and the petitioners 
herein as tO whether they have com- 
mitted any breach of trust in relation to 
the Bank which alone was the charge 
mentioned in. the plaint preferred before 
the Deputy Registrar of Co-operative 
Societies, Sivaganga. 


4. On the ground that the requirements 
of section 49 (1) of the Act have not been 
satisfied and consequently the Deputy 
Registrar in the first instance, and the] ° 
District Court under section 49 (2) of 
the Act had no jurisdiction to pass th 

orders in question against the appellan 
and the petitioners herein, we allow th 

appeal and the civil revision petitio 

and set aside the order of the learn 

District Judge, dated 21st July, 1965, 
co ing the order of the uty 
Registrar, dated 31st August, 1963. The 
appellant in A.S. No. 263 of 1966 will be 
entitled to his costs and the petitioners 
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in C.R. Ps. Nos. 543 and 1491 of 1966 also 
are entitled to their costs from the res- 
pondent. There will be no order as to 
costs in C.R.P, No. 1408 of 1966. 


V.K. Order 


accordingly. 


IN THE HIGH COURT OF JUDICA- 
CATURE AT MADRAS. 


(Special Original Jurisdiction. } 
PRESENT :—T. Ramaprasada Rao, 7. 


VE.A. Vairavan Chettiar by Power 

of Attorney Agent, M. L. S. M. 

Subramanya Chettiar and others 
Petitioners * 


D. 


Mayuram Municipal Council by its 
Commissioner and others 


Respondents, 


Madras Town Planning Act (VII of 
1920), sections 27 (1) (d), 29, 12, 23— 
Betterment contribution—Nature of lsvy— 
Legal exaction in view of works—Neither a 
jee nor a tax—Draft 
Planning—Submission of—Extension of 
tims by Government—Power to extend—Rele- 
vant date for fixing market value—Appellate 
authority—Persona designata—No power of 
remand—Constitution of India, Article 226, 
Concurrent List—ltem 20. 


Betterment contribution is a contribu- 
tion or levy made on the owners of the 
properties in a Scheme for the common 
purpose of economic and social develop- 
ment of the inside and outside of the speci- 
fied area. The claim for betterment levy 
is a sanctioned legal exaction in lieu of 
works, improvements and planning done 
to a specified area, known as Town 
Planning Scheme Area which, under the 
Town Planning Act, is not intended to e 
, done gratuitously. [Para. 5.] 


It is not a fee because it is not periodical] 
nor is it referable to any periodical ser- 
vices to be rendered by the Corporation 
or the Municipality to the property- 
owners. It isnota tax because all the citi- 
zens are not called upon to suffer the 
charge. It is a peculiar demand veiled 
in social economy and characterised by 
cc 


*W.P. Nos. 514, 515, 633, 899, 1251 to 1253 and 
1549 to 1580 of 1971. 17th February, 1973. 
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practical development. It is a contribu- 
tion for a common purpose demanded by 
a statutory agency created under the 
(Town Planning) Act. The demand is 
justified on the ground that it is, in any 
event, a demand arising from legislative 
mandate and which legislation would falf 
under the Concurrent List, item 20. 
fPara. 5.7 
The Government while extending the time 
for the submission of a draft for planning. 
scheme exercises its original power and if 
the situation is viewed in that light, then 
every such occasion should be understood 
as a due exercise of power by the Govern- 
ment under section 12 of the Act. Thus 
understood, the last date of the order under 
which the Government extended the time 
for the preparation and submission of the 
Scheme by the Municipality should be 
the relevant date for all purposes includ- 
ing the date for the fixation of the market 
value of the properties for claiming better- 
ment contribution under section 23 of the 
Act read with the relevant clause of the 
scheme. The power of the State Govern- 
ment to vary or revoke is entirely unres- 
tricted except that before acting it should 
give the persons affected an opportunity 
of preferring objections. [Paras. 6 and 7.]: 


In the instant case, the appellate autho- 
rity remanded the subject-matter to the 
arbitrator to reckon the market value of 
the Lroperties. This was challenged by 
the petitioners on the ground that the 
appellate authority was a persona designata 
and had no power to remand. 


Held, that the learned District Judge, as 
the appellate authority had no jurisdic- 
tion to remand the subject-matter. 


[Para. 9.] 
Cases referred to: 


Chingaloaroya Chetti v. Special Deputy Gol- 
lector, A.I.R. 1953 Mad. 348: (1952) 2 
M.L.J. 863; Maneklal Chottalal v. M. G. 
Makwana, ALR. 1967 S.C. 1373: 
(1967) 3 S.C.R. 65: (1968) 1 S.C.J. 379; 
Radhakrishnan Chettiar v. State of Madras, 
I.L.R. (1958) Mad. 95 :(1956)2 M.L.J. 
279; Chengalvaroya Chetty v. State of 
Madras, (1958) 1 M.L.J. 253; Ranga- 
nathan v. Krishnayya, I.L.R. (1947) Mad. 
113 ; (1946) 1 M.L.J. 255: ALR. 1946 
Mad. 504. 
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Balakrishna Mehta v. Corporation of Madras, 
I.L.R. (1962) Mad. 137: (1962) 1 M.L.J. 
92) : AIR. 1962 Mad. 7; Municipal 
Council, Nellore w. Veerabhadra Rao, (1956) 
An.W.R. 1158: (1956) An.L.T. 774. 


Petitions praying that in the circumstances 
stated therein and in the affidavits filed 
therewith, the High Court will be pleased 
to issue writs of certiorari calling for the 
records of the proceedings of the District 
Judge, East Thanjavur at Nagapattinam in 
C.M.A. Nos. 117, 74, 128, 99, II4, 105, 
77, 107, 113, 75, 78; 71, 70; 51, 96, 63, 119, 
44,52, 116, 85, 129, 67, 104, 130, 49, 43> 
123, 92, 100, 72, 83, 110, 8g, 80, 76, 62, 
102 and 122 of 1968 and quash the orders 
made therein dated 31st August, 1970 
in W.P. Nos. 514, 515, 633, 899, 1251, 


1252, 1253, 1549, 1550, 1551, 1552, 15585- 


1554» 1555» 1556, 1557; 1558, 1559, 1560, 
1561, 1562, 1563, 1564, 1565, 1566, 1567, 
1568, 1569, 1570, 1571, 1572, 1573» 1574; 
1575, 1576, 1577, 1578, 1579 and 1580 of 
1971. j 


K. Parasaran, V. Sridevan, V. Vedantachari 
and V. Rathna Mudaliar, for Petitioners. 


T. Sathiadw and K. Alagiriswami, for 
Respondents. 


The Court made the following 


Orver.—In this batch of writ petitions, a 
common question is raised. The facts 
in W.P. No. 514 of 1971 can be perused, 
for understanding the relevant facts aris- 
ing in this batch. Under the provisions 
of the Madras Town Planning Act, 1920, 
(hereinafter referred to as the Act) the 
State of Tamil Nadu called upon the 
Mayuram Municipal Council, under sec- 
tion 12 of the Act to prepare, publish and 
submit for their sanction a draft scheme as 
respects lands in regard to which a town 
planning scheme may be made. This 
notification in the official Gazette was 
made on 2nd May, 1944.and the Municipal 
Council was granted time till roth March, 
1945, for such preparation and submission. 
The Municipal Council did not send up 
the draft scheme as mandated from time 
to time ; the Municipality requested for 
time to submit the draft scheme for the 
sanction of the State Government. As a 
matter of fact, several applications were 
made seeking for such extension during the 
years 1945, 1946, 1947, 1949, 1950, 1951, 
57 


1953, 1954 and 1955. Some applica“ 
tions were made at a time when the last 
date fixed for the submission of such draft 
schemes and as notified by the Govern- 
ment had expired. Some applications, 
however, were made in time. The Govern- 
ment acting on such applications extend- 
ed the time for the preparation, publica- 
tion and submission of the draft scheme 
by the Munici, ality and the last order in 
which the final extension was made by 
the Government was on 13th June, 1956 
under which the Municipality was to pre- 
pare and submit the draft town planning 
scheme by gist December, 1956. This 
time the Municipality submitted such a 
scheme and after due observance of the 
formalities required under section 13, the 
State Government after considering the 
objections and suggestions in and over the 
draft scheme so submitted by the Munici- 
pality and after making such enquiry as 
they deemed fit, sanctioned, whatis known 
as, ‘‘Pattamangalam Extension Town 
Planning Scheme, Mayuram’’. Such a 
sanction was made under section 14 (3) 
of the Act on 23th January, 1961. Under 
the provisions of the scheme, which provi- 
ded for the laying of roads and providing 
various amenities in the area comprised 
in the town planning scheme, a provision 
was made for the preference of claims for 
betterment contribution under section 23 
ofthe Act. Originally, the period within 
which such claims, should be made was 
fixed at two years; but it is common 
ground that the time for submission of 
such claims was extended by four years 
by the Government in exercise of their 
powers under section 15 of the Act. Under 
clause 22, the betterment contribution 
may be levied for a term of 10 years after 
the execution of the scheme at a uniform 
rate of 64 per cent of the increase in 
value calculated in accordance with the 
provisions of the Act. Such schemes were 
made by the Municipality and were filed* 
before the statutory authority known as 
the arbitrator appointed for the purpose 
under section 27 of the Act. One of the 
functions of the arbitrator so appointed 
is to entertain such applications filed by 
the Municipality for the determination 
of the quantum of betterment contribution 
as also the nature of liability of landowners 
inside the town planning schenfe. Sec- 
tion 27 (1) (d) provides that an arbitrator 
appointed by the State Government has 


450 


the power to determine, in reference to 
the claims made, the properties which are 
liable to the betterment contribution 
under section 20 and estimate and record 
their market value at the date of the noti- 
fication under section 10 or section 12, a8 
the case may be, in accordance with the 
ti ions of clause (a) of section 24. 
on 24 enumerates the principles under 
which the betterment contribution shall 
be levied. The arbitrator, who so enter- 
tained the claims, dismissed them on the 
round that no property inside the scheme 
is liable to contribute towards betterment 
contribution and even ifit becomes neces- 
sary for him to fix the value of the properties 
inside the scheme area under section 27 (1) 
(d) of the Act, the relevant date was 13th 
June, 1956 which is the last date on which 
the Government extended the time for the 
Municipality to submit the draft schemes 
and not and May, 1944 which was the 
date when the State Government for the 
first time called upon the Municipality 
to prepare and publish a draft scheme 
under the Act. Ultimately, the arbitra- 
tor was of the view that no improvements 
in the area were effected by the Munici- 
pality after the scheme was finally sanc- 
tioned by the State Government, under 
section 14, Clause (6)"of the Act and held 
that none of the properties inside the 
scheme area were liable for betterment 
contribution and, therefore, dismissed 
the claims. As against this the Munici- 
pality appealed umder section 29 (1) of 
the Act. 


a. The learned District Judge found that 
it is not open to the landowners inside the 
scheme area to question the validity of 
the scheme or the due process adopted 
for its making, as it is conclusive in law. 
He also held that the date on which the 
market value of the properties should be 
fixed under section 12 of the Act was 2nd 
„May, 1944 and not 13th June, 1956. After 
“finding that the properties inside the 
scheme area did have a benefit by reason 
of the making of the scheme, the appellate 
authoritity set aside the award of the 
arbitrator ; but on the ground that there 
was no sufficient materials before him to 
estimate the market value of the proper- 
ties as on the date of notification under 
section 12 of the Act he caused a re- 
mand of the subject-matter to the file of the 
arbitrator and made an observation that 
the Municipality should be directed to 
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move the appropriate authority for th® 
appointment of a fresh arbitrator for the 

purpose. It is as against this award of 
the appellate authority (the District Judge, 
East Thanjavur) that the present writ 
petitions have been filed. 


g. The case of the Government and the 
Municipality who were obviously sailing 
togsther, is that the scheme having been 
sanctioned by the State Government in 
accordance with the provisions of the Act 
and the means adopted for such sanc- 
tion were quite in accord with the 
prescribed mandates under the statute, 
this Court cannot at this stage and not 
even the appellate Court or the arbitra~ 
tor, could go into the propriety or the 
means or process adopted by the Munici- 
pality or the State Government in the 
matter of the submissions or ultimate sanc- 
tion of the town planning scheme, under 
the Act. They would hesitantly state 
that the relevant date for fixing the mar- 
ket value of the properties under section 12 
of the Act should be 2nd May, 1944 and 
not 13th June, 1956 which is normally 
understood as the date of notification un- 
der section 12 whereby the Municipality 
has been directed to ņpublish a draft 
scheme for the sanction of the State 
Government. 


Elaborate contentions were raised and 

I shall deal with them seriatim. The com- 
petency, regularity, propriety and lega- 
lity of the claims for betterment coniri- 
bution made by the Mayuram Munici- 
pality against the owners of the properties 
inside the periphery of the Pattamanga- 
lam Extension Town Planning Scheme, 
Mayuram, submitted by the Municipa- 
lity and sanctioned ultimately by the 
State Government under the provisions 
of the Madras Town Planning Act is the 
subject matter in these writ petitions. For 
proper appreciation of the contentions, 
the relevant sections of the Act and the 
provisions of the scheme may be looked 
into. Under scction 9, it is open to the 
Municipal Council which includes the 
City Corporation to prepare a town 
planning scheme in respect of any land 
within the Municipal area or in its vici- 
nity outside such area, a draft scheme 
showing the development proposed in the 
area. Such a resolution is subject to the 
final acceptance by the State Government. 
In the alternative it is open to the State 
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Government under section 12 to call upon 
the Municipality in a certain set of cases or 
circumstances to submit for their sanc- 
tion a draft scheme as respects any land 
in regard to which a town planning sche- 
me may be made. Such a draft scheme 
either emanating at the instance of the 
Municipality or at the mandate of the 
State Government shall contain particu- 
lars prescribed in section 13 of the Act. 
The draft scheme is duly published as 
provided for in that section and it is open 
to the public who is affected by any of the 
term or terms of the draft scheme to 
object to its final approval by the State 
Government. This is provided for in 
section 14 (1) of the Act. Ultimately, 
under section 14. (3), the State Govern- 
ment may sanction the scheme with or 
without modifications or refuse to sanction 
the scheme as the case may be. On cer- 
tain occasions the State Government may 
send back the scheme for re-considera- 
tion to the respective Municipalities, if 
in their opinion, such a reconsideration 
was necessary. Ultimately, the State 
Government sanctions the scheme under 
section 14, clause (5) and such a sanction 
shall be published by notification in the 
gazette and the scheme thereafter is open 
to imspection by the public. Sub-sec- 
tion 6 of section 14 of the Act says that a 
notification publishéd under sub-section 
(5) shall be conclusive evidence that the 
scheme has been duly made and sanction- 
ed. After the sanctioning of the scheme, 
the State Government has the right 
at any time to vary the same or revoke it 
by a subsequent scheme duly published 
and sanctioned in accordance with the 
Act. The proviso to section 15 (1) con- 
templates the case where the municipal 
council could modify the scheme by an 
agreement entered into with the persons 
interested in the scheme and with the 
concurrence of the S ate Government. 
But under section 15 (2) it is made clear 
that a power to vary or revoke the sanc- 
tioned scheme in so far as the State 
Government is concerned, is not in any 
way fettered in time or otherwise. There- 
after under section 23 of the Act, if a 
scheme provides for the laying of claims 
for betterment contribution, then the 
Municipality can make a claim for the 
purpose and within the time limited by 
the scheme and shall be entitled to recover 
‘from the owner of the property within the 


town planning area an annual betterment 
contribution for such term of years and 
at such uniform percentage of the increase 
in value not exceeding ten per cent as 
may be fixed in the scheme. There is a 
proviso to the section fixing the maximum 
amount of contribution which could be 
claimed under this head. The principles 
governing the claim for the betterment 
contribution are in section 23 of the Act 
and an arbitrator 1s appointed under sec- 
tion 27 of the Act by the State Govern- 
ment to entertain such claims and to deter- 
mine them as already referred to by me. 
The arbitrator’s award is subject to ap- 
peal. Under section 29, the District 
Judge concerned in cases arising outside 
the City of Madras and the Chief 
Judge, Court of Small Causes, Madras, 
in cases arising in the City of Madras, 
are designated as the statutory authorities 
for dealing -with the appeals. I have 
already referred to the scheme, Patta- 
mangalam Extension Town-Planning 
Scheme. The provisions therein are duly 
indicative of the process by which the 
properties inside the town planning 
scheme could be developed. Several 
yard-sticks for uniform development are 
provided therein besides certain ameni- 
ties which the area as such were not 
enjoying prior to the induction of the 
scheme into the area. On the basis of 
such a making of the scheme as detailed 
in the twon planning scheme in question, 
claims for betterment contribution are 
made under clause 22 therein. J have 
also referred to this in the opening of the 
case. Now, I shall take up the broad 
contentions of the parties, and deal with 
them. 


. The scheme of the Act is reflective of 
the legislative purpose. It is intended 
to achieve economic and social planning 
and further orderly conjoint co- 
ordinated development of an ill-developed 
or under-developed or a developing 
township or area. The purpose of 
the Act is to project a mini-master- 
plan for the prescribed areas m a 
municipality or a Corporation and 
involuntarily develop the properties 
within the boundaries of a sanctioned 
scheme partly with the help of the owners 
and residents inside the scheme area. 
The expenses to develop the scheme area 
are estimated and the estimate is budgeted 
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for. One such budgeted item of income 
as per the scheme itself is the amount 
realisable from private persons by way 
of betterment contribution. The better- 

ent contribution therefore, is a contri- 
bution or a levy made on the owners of 
the properties in the scheme for the com- 

n purpose of economic and social 
evelopment of the inside and outside 
area. By reason of such a making of the 
scheme, the market value of the property 
within the scheme is bound to increase 
or in any event, there is a likelihood of 
its increase. It is from this unearned 
increment in the market value of the 
properties, a claim is raised by the Muni- 
cipality for betterment contribution in 
accordance with the various percentages 
prescribed in the scheme itself, as pro- 
vided for in the Act. The competency 
of the said Legislature to enact such an 
act is beyond dispute. As a matter of fact 
under items 5 and 6 of list 2 of the VII 
Schedule to the Constitution, the State 
has the power to legislate on matters 
relating to the administration and improve- 
ment of a Corporation or Municipality. 
The Madras Town Planning Act is 
undoubtedly one such legislation. This 
Act can also be justified as a piece of 
legislation which is well within the 
competence of the State Legislature as 
economic and social planning is one of 
the items in list 3 (concurrent list) of 
the VII schedule which undoubtedly 
enables all the State Legislatures to take 
up measures involving such advance- 
ment in the interests of the socisty at 
large. Mr. Vedantachari says that the 
betterment contribution is like a tax on 
income or wealth which is again beyond 
the power of the State Legislature. When 
the reality of the situation is borne in 
mind, the claim for betterment contri- 
bution is nothing more than a sanctioned 
legal exaction in lieu of works, improve- 
ments and planning done to a specified 
area, known as the Town Planning scheme 
area which, under the Act, is not intended 
to be done gratuitously. To subserve 
public interest and achieve a common 
purpose, the scheme is ushered 
in, sometimes at the instance of the 
Municipality concerned and at other 
times ,at the mandate of the State 
Government. The scheme obviously 
has to be financed. To recoup the 
expenses which has to be spent for all 
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the improvements contemplated under 
the scheme, a right is given to the Munici- 
pality to demand contribution for such 
a public cause from the owners of pro- 
perties inside the scheme. The better- 
ment contribution effectually is to 
reimburse the Corporation or the Munici- 
pality towards the expenses which ob- 
viously it has to incur in the meking. 
of the scheme. Subba Rao, J., as he 
then was in Chengalcaroya Ghetti v. Special 
Deputy Collector}, held that a notification 
published under sub-section (5) is con- 
clusive evidence that the scheme has 
been duly made and sanctioned. The 
foundational concept of the levy isj, 
not a fee or a tax as it is ordinarily under 
It is not a fee because it is no 
periodical nor is it referable to an 
periodical services to be rendered by the 
Corporation or the Municipality to the 
property owners. It is not a tax beca 
all the citizens are not called upon to 
suffer the charge. It is a peculiar demand 
veiled in social economy and characteri 
sed by practical development. It is 
contribution for a common purpo 
demanded by a statutory agency created 
under the Act. I have already justifi 
the demand on the ground that it is i 
any event a demand arising from legisla- 
tive mandate and which legislation h 
to be sustained at any rate under th 
concurrent list—item 20 therein. Th 
Supreme Court in Maneklal Chottalal v. 
M. G. Makwana*, had occasion to consider 
the vires of a similar enactment of the 
State of Bombay. The Supreme Court 
sustained the Bombay Town Planning. 
Act, 1954 on the ground that it is an 
enactment which the State Government 
could undertake under entry 20 of 
list 3. Again the Supreme Court, while 
discountenancing the contention that 
the betterment contribution is neither a. 
tax nor a fee, said: 













“The amount that the petitioners have 
been asked to contribute is only towards 
the cost of the Scheme, which has to be 
incurred by the local authority. As- 
to how exactly the contribution 1s 
to be worked out and the proportion 
in which the plots are to bear that 





. (1952) 2 M.L.J. 863: ALR. 1953 Mad.. 


1 
348. 

2. (1968) 1S.GJ. es (1967) 3 S.G.R.65 :: 
A.LR. 1967 S.Q. 1373 
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burden, have all been indicated in the 
Act. Therefore, the liability of the 
petitioners to pay contribution has 
to be upheld once we come to the con- 
clusion that the act, as a whole, will 
have to be sustained’’. 


+6. The next contention of Mr. Vedan- 
tachari is that the Government has no 
power to grant time to the Municipality, 
from time to time, to enable it to submit 
a draft town planning scheme for their 
ultimate sanction. The argument is that 
once a date is fixed for the submission of 
a scheme and if it is not so submitted 
neither the Municipality can ask for 
further time nor the Government has the 
power to extend the time. Section I2 
of the Act vests in the Government an 
original power which is incapable of 
exhaustion. The sanctioning authority 
is the Government; the agency to pro- 
vide material for such sanction is the 
Municipality. The Municipality does 
‘provide the hypothesis at the behest of 
the Government under section 12 of the 
Act. The primary mover of the process 
is the Government. As the Government 
is vested with the ultimate power to 
sanction draft schemes and equally call 
upon the Municipality to submit draft 
‘schemes, no question of extinguishment 
of such a power arises at any time. 
-Every time the Government extends the 
time for the Municipality to submit a 
‘draft scheme, it literally means, they 
call upon the Mumicipality to place 
before them a scheme for the purpose of 
‘scrutiny and sanction. Whether the 
Municipality seeks for extension within 
or without the time limit fixed by the 
Government in their call for submission 
of a draft scheme, will not make any 
difference because on each occasion, when 
the Government acts and extends the time, 
‘they act as original authorities and by 
necessary implication call upon the 
Municipality to submit a draft town plan- 
ning scheme under section 12 for their 
Sanction. In Radhakriskna Chettiar v. 
State of Madras1, Rajagopala Ayyangar, 
J., held that the State Government have 
the competence to exercise power in them 
amder section 12 from time to time and 
this is so under section 13 of the General 


ost (1956) 2 M.LJ. 279%: ILL. (1958) Mad, 
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{ity as 


Clauses Act. After referring to section 13 
of the Genera] Clauses Act, the learned 


Judge held: 


“If under section 13, there is a power 
to require a counci] to submit a scheme 
before a date and the State Government 
have a right to fix any date they consi- 
dered proper, in my judgment they 
have a power to alter that date. The 
theory that when once a date had 
been fixed, their power becomes 
exhausted does not appeal to me as 
sound’’, 


In Chengaloaroya Chetty v. State of Madras*, 
a Bench of our High Court took a similar 
view and held that itis no doubt true that 
the State Government has the power to 
extend by notification the time originally 
fixed under section 12 of the Madras 
Town Planning Act for purposes of land 
acquisition as this is only a simpler form 
of issuing fresh notification which power 
they undoubtedly possess and if the 
Government resorts to any extension of 
the time originally fixed, then the market 
value of the property sought to be acquired 
has to be decided for purposes of ascertain- 

ing the compensation as on the date of 
the Jast order of extension and not the 
date originally fixed. The decision of the 
Division Bench is an answer to the con- 
tention of the learned Government 
Pleader and the counsel for the Municipa- 
to what ought to be the date 
which has to be adopted for the purpose 
of evaluation of the market value 
of the properties for reckoning the 
betterment contribution payable. That 
the date which has to be adopted 
in the imstant case is 13th Jume, 1956, 
cannot be disputed at all. The Division 
Bench has also expressed a similar view. 
I have also to add that the Government, 
while extending the time for the submis- 
sion of a draft town planning scheme 
exercises its Original power and if the 








the time for the preparation and submis- 
sion of the scheme by the Munxipah 
should be the relevant date for all pur- 


1, (1958) 1 M.LJ. 253. 
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poses including the date for tho fixation 

of the market value of the properties for 

claiming betterment contribution under 

section 23 of the Act read with clause 22 
f the Scheme. 


. The next argument is settled by a 
decision of our High Court. It is against 
the competence of the State Government 
to amend, and vary a scheme after it has 
been sanctioned under section 14 clause 
(5) of the Act. The argument is that 
under clause 22 as it 1s originally under- 
stood, a time limit of two years was pro- 
vided for, for making a claim for better- 
ment contribution which time limit has 
been extended to four years by an amend- 
ment of the Scheme, The regularity or 
the propriety of such an amendment is 
questioned. When a similar question 
came up before Beach, G.J., in Rangana- 
than vw. Krishnayya", speaking for the Bench, 
held that the Provincial Government (as 
it was then called) had the power to 
extend the period in which the better- 
ment contribution could be claimed as 
it is expressly provided for in section 15 
(2) of the Act. The power of the State 
Government to vary or revoke is entirely 
unrestricted except that before acting it 
hall give the persons affected an oppor- 
tunity of preferring objections. Ulti- 
mately, the Court held that at any 
stage the Provincial Government had 
power to amend the scheme by enlarging 
the time for submission of claims for 
contribution. 


8. The next contention is, whether the 
totality of the increase in the market 
value of the properties inside the town 
planning area is attributable to the town 
planning scheme and the projects con- 
templated therein. In other words, if 
there is an increase in the market value 
of the properties inside the town plan- 
ing scheme, can it be said, it is invariably 
due to the scheme. In may be due to the 
scheme and other surrounding circum- 
stances such as inflation, general rise in 
prices etc. So, it is contended that no 
part of the increase in the price, is rela- 
table to the making of a town planning 
scheme; it may be that the general influ- 
ence of the economic factors set out above 
might have an impact on the market value 
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of the properties. But by the making 
of the scheme by providing several ameni- 
ties inside the scheme area such as roads 
providing easy access to the neighbour- 
hood, play grounds, parks etc., the market 
value is likely to increase, if not, bound 
to increase by reason thereof. It is this 
phenomenon, which was borne in mind, 
by the Legislature, when it provided for 
a claim for betterment contribution and 
fix a definite percentage of such unearned 
increment as the contribution to be paid 
by all the property owners inside the 
scheme area benefited by such amenities 
provided under the scheme. As a matter 
of fact our High Court in Balakrishna 
Mehta v. Corporation of Madras! observed. 


“The underlying implication of the 
provision in this regard found in section 
24. is that any increase in value subse- 
quent to the making of the scheme is 
attributable to the scheme and on that 
basis the levy of betterment contri- 
bution is provided. There is to our 
minds what amounts to a statutory 
declaration that such an increase is due 
to the making of a scheme and that 
being so provided by the Legislature, 
it seems to us that it is not open to a 
party to claim that any part of the 
increase is attributable to reasons other 
than the making of the scheme. If 
any citizen is aggrieved with such a 
statutory declaration, unless he could 
attack it on constitutional grounds, his 
remedy does not lie in the Courts but 
elsewhere”. 


The learned Counsel for the petitioners 
were unable to prompt me to say that 
the legislation in question anyway 
offends the provisions of the Constitution. 
Therefore, the declaration contained in 
the scheme resulting in the call for the 
payment of betterment contribution has 
to be sustained. 


9- The final argument of the learned 
Counsel for the petitioners is that the 
aj pellate authority, should not only find 
that the properties are liable for better- 
ment contribution but is obli under 
section 27 of the Act toreckon the market 
value on the date of the notification under 
section 12 of the properties within the 
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scheme area. The appellate authority 
did, no doubt, find that by reason of the 
making of the scheme, the properties 
mside the scheme area are liable for 
contribution. But after having expres- 
sed that the properties are so liable, he 
found as a fact that there were no materials 
before him to find the market value of the 
properties as on 2nd May, 1944 and for 
that purpose he remanded the subject- 
matter in the manner already expressed. 
The argument is that as the appellate 
authority 18 a persona designata he has no 
wer of remand at all. That it is so, 
is settled by a decision of Subba Rao, J., 
in Municipal Council, Nellore v. Veerabhadra 
Rao. Considering the very same pro- 
visions and in particular section 29 of the 
Madras ‘Town Planning Act, the learned 
Judge held that the District Judge while 
dealing with the appeals as against the 
awards of the Arbitrators under section 27 
of the Act, is a persona designata and not a 
civil Court and, therefore, he has no 
inherent power to remand the matter to 
the arbitrator. I respectfully agree with 
this view. It, therefore, follows that in 
far as the order of remit contained in 
the order challenged is concerned, it poses 
an error apparent, for, the learned District 
udge as the appellate authority, had no 
jurisdiction to remand the same. 


ro. Whilst, therefore, making the rule 
nisi partly absolute and allowing the writ 
petitions in part, I make it clear that the 
findings of the appellate authority in all 
other respects are confirmed and the 
subject-matter is remitted back to the file 
of the District Judge, East Thanjavur, as 
an appellate authority under section 29 of 
the Act to record, the market value of the 
properties within the town planning 
scheme in question as on the date of noti- 
fication under section 12 and in accor- 
dance with the provisions of clause (a) 
of section 24 of the Act. The appellate 
authority shall bear in mind that the 
relevant date for the purpose of such 
evaluation is 13th June, 1956. The 
parties are at liberty to adduce such 
evidence as they deem fit on the 

which is still to be decided and which has 
to be disposed of in the light of this judg- 
ment by the appellate authority. There 
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will be no order as to costs in all the 
petitions. 
S.J. Petitions allowed 

tn part. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—M. M. Ismail and S. Natarajan, 
JJ. 


M/s. Maxhemeijer Jr. (india) Private 
Limited, Pallavaram, represented by 
its Managing Director Major S. A. 
Hakeem .. Appellant* 


U. 


Zainub Bi, daughter of late Haji M. S. 
Mohamed Ibrahim Sahib, residing at 
No. 56, Moore Street, Madras-1 and. 
others .. Respondents. 


Transfer of Property Act (IV of 1882), 

section 53—Suit to set aside sale as collusive 
and fraudulent—Suit by creditor—Not on: 
behalf of all creditors—If  sustainable— 
Civil Procedure Code, Order 1, rule 8—.Non- 
mention of section impleading—If fatal— 
Intention to defeat and delay creditors—Allega- 
tions necessary—Setting aside alienation— 
If necessary. 

Without reference to any decided cases 
simply as a matter of construction of 
section 53 of the Transfer of Property 
Act itself, the following characteristic 
features of the section can be noticed: 


1. The suit contemplated by the section. 
must be one instituted by a creditor of the 
transferor of the property. 


2. The transfer of the immovable property: 
should have been made with intent to 
defeat or delay the creditors of the trans-- 
feror. 


g. The plaintiff in the suit must be one 
of the creditors so defeated or delayed. ‘ 


4. The suit instituted by a creditor under: 
this section to avoid a transfer on the 

und mentioned in the section shall be- 
instituted on behalf of or for the benefit 
of all the creditors. 


5. The provisions of this sub-section shall 
not impair the rights of a transferee in. 
good faith and for consideration. e 

[Para. 3.], 
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456 


"The section uses the words, ‘‘to defeat or 
-delay the creditors’? and not “‘to defeat 
or delay the creditor’’. Consequently, 
in a suit instituted under section 53 of the 
Act, the plaintiff must plead and prove 
that the impugned transfer was effected 
with the intention to defeat or delay the 
creditors of the transferor generally and 
‘not to defeat or delay this particular 
creditor or that particular creditor. 


[Para. 3.] 


The test, therefore, to see whether a 
particular transfer falls within the scope 
.of the section or not is whether the debtor 
intended to prejudice the creditors as a 
-whole by parting with his property without 
-consideration or by securing or reserving 
.a benefit to himself. 

[Para. 3.] 


The non-mention of the section cannot be 
‘fatal to the suit being within the scope of 
section 53 of the Act, provided the ingre- 
-dients of section 53 are otherwise satisfied. 


[Para. 4..] 


“The intent to defeat or delay the credi- 
tors of the transferor being the most 
-essential requirement of the section, so 
‘long as such a plea was not put forward, 
the suit cannot be considered to be one 
-coming within the scope of section 53 
-of the Act. [Para. 4.] 


-As a matter of fact, no plaintiff who 
comes to Court with a suit under section 
53 of the Act, can assert that apart from 
him or her, there are no other creditors of 
the transferor. All that a plaintiff can 
Say in such circumstances is that to the 
“best of his or her information and know- 
ledge there are no other creditors. That 
does not absolve a plaintiff from the obli- 
¿gation of instituting the suit in a repre- 
sentative capacity so that other creditors 
of the transferor, if any, will be benefited 
` by the suit and from seeking the permission 
of the Court under Order 1, rule 8, Code 
-of Civil Procedure. If this requirement is 
not satisfied, the suit is liable to be dis- 
missed summarily. [Para. 5.] 


_A suit coming within the scope of section 
53 of she Transfer of Property Act need 
not pray for setting aside the sale deeds, 
“because the plaintiff was not a party to 

:such sale deeds. [Para. 9.] 
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another, I.L.R. (1965) 2 Mad. 250: (7965) 


1 M.L.J. 59: (1965) I LT.J. 71: AR. 
1965 Mad. 395 ; d. Ishaq v. Md. 
Yusuf, A.LR. 1927 Lah. 420 ; Thaher 


Unnissa Begum v. Sherfunnissa Begum, (195 5) 
M.W.N. 283 : A.I.R. 1955 Mad. 446 ; 
Rajeswari and Co, and others w. The Union of 
India and another, A.I.R. 1973 Mad. 222; 
Bhaskara Chalamiah (died) Piler Khasim 
Saheb and others v. The Body of Greditors of 
Piler Khasim Saheb, represented by Pilerriah 
Saheb, (1965) 1 An.W.R. 23: A.I.R. 1965 
A.P. 68 ; Mohideen Tharagan and 
another v. Muhammad Mustappah Rowther 
and others, A.I.R. 1930 Mad. 665; Madina 
Bibi Sahiba v. Ismail Durga Association and 
another, I.L.R. (1940) Mad. 808 : (1940) 
I M.L.J. 872 : A.I.R. 1940 Mad. 789 ; 
Seth Nandaramdas Atmaram agent 
Hemrajmul and on behalf of all other credi- 
tors v. Cullika Bibi and others, 1.L.R. (1944) 
Mad. 133: (1943) 2 M.L.J. 1 LR. 
1943 Mad. 531 ; Vellayya Konar and 
another v. Ramaswami Konar and another, 
I.L.R. (1940) Mad. 73 : (1939) 2 M.L.J. 
400: A.I.R. 1939 Mad. 894. 


Appeal against the decree of the Court of 
the Subordinate Judge (Principal) of 
Chingleput dated gist March, 1967 in 
Original Suit No. 107 of 1965. 


Habibullah Badsha and E. S. Govindan, 
for Appellant. 


S. K. Akmed Meeran, Abdul Haji and 
Mohamed Sayeed, for Respondents. 


The Judgment of the Court was delivered 
by 

Ismail, 7.—The first defendant in O.S. 
No. 107 of 1965 on the file of the Court of 
the Subordinate Judge, Chingleput, is 
the appellant herein. Admittedly the 
suit property of an extent of 3.06 acres 
belonged to the partnership by name Haji 
M. Shaik Abdul Kader, M. S. Abdul 
Rahiman and Company, consistirg of 
two partners Haji M. S. Abdul Rahiman 
Sahib and Haji M. S. Adam Mohideen 
Sahib. Haji M. S. Abdul Rahiman 
Sahib died on goth April, 1958 leaving 
behind defendants 2 to 7 as his heirs and 
legal representatives. Haji M. S. Adam 
Mohideen Sahib died on 12th March, 
1955 leaving behind defendants 8 to 13 
and one Habibma, who is not a party 
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to these proceedings, as heirs and legal 
representatives. The first respondent 
herein claiming to have entrusted her 
jewels and liquid cash with the said part- 
nership took proceedings for recovery of 
the same from defendants 2 to 13 herein 
out of the assets of the partnership in their 
hands. She filed a petition O.P. No. 
295 of 1958, on the file of the City Civil 
Court, Madras represented by her son and 
next friend, as she was of unsound mind 
then. The said O.P. prayed for permis- 
sion of the Court to institute a suit in 
Jorma pauperis, Subsequently it was trans- 
ferred to this Court and numbered as 
C. S. No. 119 of 1960. Pending that suit, 
the. first respondent obtained on 11th 
July, 1961 an order of attachment of the 
suit property as well as another item of 
property in Application No. 1104. 0f 1961. 
However, it is admitted that the attach- 
ment was not effected. A decree in 
favour of the first respondent was passed. 
‘by this Court for a sum of Rs. 29,130 
on 24th November, 1961. Meanwhile, 
under Exhibit B-18 dated 5th June, 
1961 the appellant herein entered into 
an agreement with defendants 2 to 13 
for the purchase of the suit property for a 
consideration of Rs. 40,000. e of the 
debts for the discharge of which the suit 
property was agreed to be sold by defen- 
dants 2 to 13 was a debt in favour of the 
Eastern Bank Limited, ‘Madras, and this 
fact was mentioned in Exhibit B-18 itself, 
even though the amount due to the 
Eastern Bank was not actually specified. 
Under the original of Exhibit B-19 dated 
yth July, 1961, the appellant herein 
obtai an assignment of the decree 
in favour of the Eastern Bank Limited, 
for a consideration of Rs. 10,243-73. 
Thereafter, the appellant purchased the 
suit prop under two sale-deeds, the 
originals of Exhibit B-2 dated roth 
August, 1961 executed by defendants 3 to 
13 and Exhibit B-3 dated 12th January, 
tg62 executed by the second defendant. 
‘With regard to the share of Hahibma, 
the appellant executed the decree in 
favour of the Eastern Bank Limited, 
Madras, assigned in its favour under the 
original of Exhibit B-19, and purchased 
her share in the suit property, m Court- 
auction. Nearly three years after these 
sales, the present suit was instituted by 
the first respondent herein for the follow- 
ung reliefs: 
58 
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“(b) declaration that the  sale-deed 
dated roth August, 1961 and 13th 
January, 1962 (mistake for rath 
January, 1962) executed by defendants 
2 to 13 in favour of Ist defendant is 
invalid and inoperative and not binding 
on the plaintiff; 


(c) for setting aside the sale-deed dated 
roth August, 1961 and 13th January, 
1962 (mistake for 12th January, 1962) 
executed by defendants 2 to 13 in 
favour of the 1st defendant in respect of 
‘B’ schedule; 


(d) for an injunction restraining the 1st 
defendant from demolishing or con- 


structing on the suit property’’. 


Subsequently, the plaint was amended by 
inclusion of the following prayer: 


““(e) (1) or in the alternative for a 
decree for Rs. 39,760 as on 7th August, 
1964 against the first defendant with 
6 percent. interest in satisfaction of the 
decree in C.S. No. 119 of 1960 on the 
file of the High Court, Madras”. 


In the plaint, the first respondent had 
contended that the sale of the suit property 
by defendants 2 to 13 in favour of the 
appellant herein was a collusive and frau- 
dulent transaction entered into by the 
parties with the intention of defeating 
the rights of the first respondent under 
the decree in G.S. No. 119 of 1960 on the 
file of this Court. The first respondent 
had contended that even though the order 
of attachment of the suit property was not 
actually effected, the son of the first 
respondent actually met the Managing 
Director of the appellant herein and 
informed him of the existence of the 


order of attachment and warned 
him against the purchase of the 
property. It is on the basis of 


these allegations, the suit was institu- 
ted for the reliefs referred to above. 
The appellant herein filed a written state- 
ment contending that it had purchased 
the property bona fide and there was 
absolutely no collusion between the appel- 
lant and defendants 2 to 13. The appel- 
lant denied that the Managing Director of 
the appellant was informed of the existence 
of the order of attachment passed by this 
Court and notwithstanding the knowledge 
of that order and the warning given, he 
purchased the property in collusion with 
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defendants 2 to 13. Except the 12th 
defendant, the other defendants remained 
ex parte and the 12th defendant filed 
a written statement denying the allega- 
tions contained in the plaint. On the 
basis of these pleadings, the learned 
Principal Subordinate Judge framed the 
following issues: 


(x) Was the first defendant not aware 
of the suit G.S. Nos. 119 of 1960 and the 
attachment application No. 1104. of 1961, 
High Court, Madras in respect of the suit 
property prior to its purchase of the suit 
property? 

(2) Have the defendants 2 to 13 colluded 
with the first defendant to deprive the 
plaintif of the fruits of her decree? 


(3) Has the first defendant pushed 
through the purchase of the suit property 
with a view to obtain unfair advantage 
to itself and thereby colluded and helped 
the defendants 2 to 13 to defraud the 
plaintiff? 

(4) Is the suit barred by limitation? 


(5) To what relief, if any, is the plaintiff 
entitled? 


On 5th November, 1966, three additional 
issue were framed, bly after the 
amendment of the plaint, and they are 
as follows: 

(1} Is the plaintiff entitled to damages 
against the first defendant? 

(2) Is the claim of the plaintiff maintain- 
able? 


(3) Is the claim made by the plaintiff 
barred by limitation? 


In the course of his judgment, the learned 
Principal Subordinate Judge recast 
issue No. 1 on the ground that the issue 
originally cast threw the burden on the 
first defendant, while the burden should 
be really on the plaintiff, and the issue 
so recast is as follows: . 


Issue No. I: was the first defendant 
aware of the suit C.S. No. 119 of 1960 
and the attachment application No. 
1104. of ig61, High Court, Madras, in 
respect of the suit property prior to its 
purchase of the suit property? 

2. The learned Principal Subordinate 

Judge, on a consideration of the materials 
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placed before him, held on the princizal 
issues against the appellant herein. With 
regard to issue No. 1, his finding was that 
the first defendant was aware of the suit, 
C. S. No. 119 of 1960 and the attach- 
ment application No. 1104 of 1961 in 
respect of the suit property prior to its. 
purchase. His answers to issues Nos. 2 
and 3 were in the affirmative. On issue 
No. 4 he held that the suit was not barred 
by limitation. On additional issue No. 1, 
he did not go into details, in view of his 
conclusion that the first respondent was 
entitled to have the sales under the 
originals of Exhibits B-2 and B-3 declared 
void and inoperative and not binding on 
her. However, he held that if she were 
to fai] in her main prayer for setting aside 
the two sales referred to above, she will 
be entitled to damages as against the 
appellant on his finding that the appel- 
lant’s Managing Director D.W. 1, had 
colluded with defendants 2 to 13 and had 
caused loss to the first respondent, depri- 
ving her of the fruits of her decree in 
C. S. No. 119 of 1960 by purchasing the 
suit property for a low price on account of 
such collusion and fraud. With regard 
to additional issue No. 2, the finding of 
the learned Principal Subordinate Judge 
was that the alternative claim for damages 
was maintainable. On additional issue 
No. 3, the finding was that the suit was 
not barred by limitation and as a matter 
of fact that question was not argued 
by the Counsel for the contesting defen- 
dants before him. In view of these find- 
ings, by his judgment and decree dated 
gist March, 1967. the learned Principal 
Subordinate Judge decreed the suit with 
costs, granting a declaration that the sale 
deeds dated roth August, 1961 and: 12th 
January, 1962, were invalid and inopera~ 
tive as against the plaintiff (first respon- 
dent) and setting aside the said sales. 
However, he dismissed the prayer -for 
an injunction against the appellant here- 
in. It is against this judgment and 
decree that the first defendant in the suit 
has preferred the present appeal. 


g- The principal question for considera- 
tion is, whether the suit instituted by the 
first respondent herein is a suit coming 
within the scope of section 53 of tie 
Transfer of Property Act, hereinafter 
referred to as the Act, It is fairly 
conceded that the first respondent can 
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succeed in her prayer with regard to the 
suit property sold under the originals 
of Exhibits B-2 and B-3 only if the suit 
comes within the scope of section 53 of 
the Act. That section so far as is rele- 
vant for the purpose of this case 
follows: 


is as 


“Section 53 (1)—-Every transfer of im- 
movable property made with intent 
to defeat or delay the creditors of the 
transferor shall be voidable at the 
option of any creditor so defeated or 
delayed. 


Nothing in this sub-section shall 
impair the rights of a transferee in 
good faith and for consideration. 


Nothing in this, sub-section shall affect 
any law for the time being in force 
relating to insolvency. 


A suit instituted by a creditor (which 
term includes a decree-holder whether 
he has or has not applied for execution 
of his decree) to avoid a transfer on thé 
ground that it has been made with 
mtent to defeat or delay the creditors 
of the transferor, shall be instituted on 
behalf of, or for the benefit-of,’ all the 
creditors’’. 


Without reference to any decided 
cases, simply as a matter of construction 
of the section itself, the following charac- 
teristic features of the section can be 
noticed: j 


1. The suit contemplated by the section 
must be one instituted by a creditor of 
the transferor of the property. `  .° 


2. The transfer of the immovable pro- 
perty should have been made with intent 
to defeat or delay. the creditors of the 
transferor. - 7 


3. The plaintiff in the suit must be one 
of the creditors so defeated or delayed. 


. The suit instituted by a creditor under 
this section to avoid a transfer on the 
ground mentioned: in the section’ shall 
be instituted on behalf of or for the benefi 
of all the creditors. 


~ 


5. The provisions of this sub-section shali 
not impair the rights of a transferee in 
good faith and for consideration. 
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We are not referring to the provisions 
of the section regarding the law of insol- 
vency, since that has no relevancy to the 
facts of the present case. One other 
feature of this section is that a transfer 
as such is not prohibited and is not void 
and it is merely rendered voidable at the 
option of the creditors who were sought 
to be defeated or delayed by the transferor. 
As a matter of fact, a transfer as between 
the transferor and the transferee will be 
binding and neither of the parties can 
put forward a contention that the transfer 
is hit by section 53 of the Act and it is 
only a defeated or delayed creditor who 
can put forward the said contention under 
the provisions of that section. Conse- 
quently, for the section to be applied, 
the plaintiff must necessarily institute 
the suit in a representative capacity, 
because the fourth paragraph of the sub- 
section ‘Clearly provides for the said 
requirement. Apart from this, the basis 
and gist of the action under this section is 
the intention on the part of the transferor 
to defeat or delay the creditors at the time 
when the transfer was effected. It should- 
be noticed that the section uses the words, 
“to defeat or delay the creditors” and 
not “‘to defeat or delay the creditor”. 
Consequently, in a suit instituted under 
section 53 of the Act, the plaintiff must 
plead and prove that the transfer which is 
impugned by the plaintiff was effected 
with the intention to defeat or delay the 
creditors of the transferor generally and 
not to defeat or delay this particular cre 
ditor or that particular creditor. The 
fraud, for the purpose of this section con- 
sists of the intention to defeat or delay 
the creditors of the transferors. An intent 
to defeat or delay the creditors as a whole 
in the enforcement of this right is what i8 
regarded as, a fraudulent intent under 
this section. This requirement of the 
section is easily understandable, because 
the normal rule is, any person is entitled 
to deal with his property in any way he 
pleases and the restriction imposed 
on the said power of alienation is only by 
way of equity in favour of other persons 
and one such, equity is that ‘which is 
recognised in favour of the creditors: of 
the transferor. The right of theecredi- 
tors, taken as whole, is that the entire 
assets of the debtor should be applied in 
payment of demands of them or some 
of them, without any portion of-it being 
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parted with, without consideration or 
reserved or retained by the debtor to 
their prejudice. The test, therefore, 


to see whether a particular transfer falls 
within the scope of the section or not 
Jis whether the debtor intended to preju- 
dice the creditors as a whole by parting 
ith his property without consideration 
by securing or reserving a benefit to 
jhimself, 

4. Having regard to this background of 
the statutory provisions and requirements 
let us now consider whether the plaint, 
in the present case comes within the scope 
of section 53 of the Act or not. In the 
first place, it is admitted that the plaint 
does not refer to section 53 of the Act at 
all. We are of the opinion that the non- 
mention of that section cannot be fatal 
Ito the suit being within the scope of sec- 
ler 53 of the Act, provided the ingredients 








of section 53 are otherwise satisfied. 
Equally in the plaint, the language of 
section 53 has not been referred to either 
expressly or by necessary implication. 
Thirdly, admittedly the suit has not been 
instituted in a representative capacity on 
behalf of the creditors of defendants 2 to 
13 and the permission of the Court under 
Order 1, rule 8, Code of Civil Procedure, 
has not been obtained. Therefore, we 
shall refer to the allegations in the plaint 
to find out, what exactly was the case of 
the first respondent in her plaint. After 
referring to the facts as to her filing a suit, 
getting an order of attachment passed by 
this Court on 11th July, 1961 and also 
obtaining a decree on 24th November, 
1961 in C.S. No. 119 of 1960 on the file 
of this Court, she states in paragraph 2 
of the plaint that defendants 2 to 13 with 
a view to defraud the plaintiff of the fruits 
of the decree in her favour colluded 
with the first defendant (appellant here- 
in) to dispose of the suit property to the 
first defendant (appellant herein). In 
the same paragraph she again states: 
“Defendants 2 to 13 are evilly di 
towards the plaintiff and bear a grudge 
and indignation against the plaintiff and 
have been manoewvering and manipulat- 
ing ways and means to deprive the plain- 
tiff of her rightful claim and in pursuance 
of the said objective have sold the pro- 
perty to the rst defendant herein in spite 
of attachment.”’ ? 


Jn paragraph 3 she states: 
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‘The plaintiff charges the defendants 
with collusion and fraud and with a 
view to defeat the claim of the plaintiff 
the defendants have colluded and have 
brought about the sale of the suit pro- 


perty.” 


Thus, the plaint proceeds solely on the 
basis of defendants 2 to 13 and the appel- 
lant having colluded to deprive 
laintiff of the fruits of her decree in G.S. 
o. 119 of 1960 on the file of this Court. 
There is absolutely no averment or allega- 
tion anywhere in the plaint that the trans- 
fers under the originals of Exhibits B-2 
and B-3 were effected with the intention 
on the part of defendants 2 to 13 to 
defeat or delay their creditors generally. 
As a matter of fact, the issues framed by 
the trial Court, which we have extracted, 
will clearly reflect the allegations and the 
case of the parties. It will be seen that 
there is not a single issue to the effect 
whether the transfers under the originals 
of Exhibits B-2 and B-3 were effected 
by defendants 2 to 13 with the intention 
of defeating or delaying the creditors of 
the transferors. tly, it must 
be held that the entire plaint proceeds 
on the allegation that the transfers under 
the originals of Exhibits B-2 and B-3 were 
intended to defeat the rights of the first 
dent under the decree in G.S. 
No. 119 of 1960 on the file of this Court 
and there is absolutely no whisper about 
the said transfers having been effected 
with intent to defeat or delay the rights 
of the creditors of the transferors generally. 
Mr. S.K. Ahmed Meeran, lared Counsel 
for the first respondent, contended that 
when the first respondent happens to be 
the only creditor, it is not necessary for 
the first respondent to aver that the inten- 
tion of the transferors in effecting the trans- 
fers under the originals of Exhibits B-2 
and B-3 was to defeat or delay the rights 
ofthe creditors. Weare unable to accept 
this argument. Whenever a plaintiff 
comes to Court with a suit under section 
53 of the Act, that plaintiff will have to 
allege and prove for succeeding in the suit 
that the transfer impugned by the plain- 
tiff was effected with the intent to defeat 
or delay the creditors of the transferor. 
As a matter of fact, the legal position is 
that even if the transferor had no creditor 
on the date of the transfer, but if he had 
intended to defeat or delay the future 


I] M/8. MAXHEMEIJER JR. (INDIA): P: LTD. Vv. ZAINUB BI (Ismail, J.) 


creditors, the section will be attracted. 
This position has been considered by a 
Bench of this Court in Umar Sait and others 
v. Union of India and another}, The Bench, 
extracted the following passage from 
Halsbury’s Laws of England, 3rd Edition, 
Volume 17 at page 660: 


‘With the above exceptions, all credi- 
tors who have been prejudiced by the 
alienation made with intent to defraud 
them, whether their debts were owing 
at the date it was made or were incur- 
red subsequently, may avoid the aliena- 
tion and share in the distribution of 
the property comprised therein. Al- 
though subsequent creditors have the 
same right to set aside an alienation 
made with intent to defraud them as 
creditors whose debts were due at the 
date of the alienation, they have a more 
difficult task than the latter class of 
creditors in proving a fraudulent intent 
on the part of the grantor in the case 
of a voluntary settlement. In such a 
case they must prove either an express 
intent to defraud creditors, that, imme- 
diately after the settlement, the grantor 
had no sufficient means or reasonable 
expectation of being able to pay his 
then existing debts. In the absence 
of an express intent to defraud, a 
voluntary deed will not be set aside at 
the instance of a subsequent creditor if 
all creditors existing at the date of the 
deed have been paid off.” 


The Bench further approved the follow- 
img observation of Tek Chand, J., in 
Mohammed Ishaq v. Mohammed Yusuf? s 


“But where there are no debts due at 
the time and the transferor runs into 
indebtedness subsequently, the presump- 
tion will be regulated by the peculiar 
circumstances of each particular case. 
If, for instance, the transfer was made 
to ward off the effects of a threatened 
litigation or in anticipation of the trans- 
feror embarking upon a commercial 
venture or on the event of his going into 
trade, the intent to defeat or delay 
future creditors will be presumed. But 
in other circumstances the transaction 
will be presumed to be bona fide and it 
will lie on the future creditors to prove 





1. J.LR. Mey. Mad. 250 : (1965) 1 M_L.J. 
59 : (1965) 1 1.T.J. 71: AIR. 1965 Mad. 395. 
2. AJI.R. 1927 Lah. 420. 
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that the transfer was made with am 
intent to defeat or delay them.” 


We are referring to these passages in the 
judgment of this Court merely for the pur- 
pose of showing that the section will be 
attracted even if there are no creditors om 
the date of the transfer, but the transferor 
intends to defeat his future creditors by 
transferring the property in question, 
Therefore, even assuming that the first: 
respondent herein was the sole creditor 
of defendants 2 to 13 on the dates when 
the originals of Exhibits B-2 and B-3 came 
into existence, it does not absolve the 
first respondent from pleading and proving. 
that on the dates of Exhibits B-2 and B-3, 
defendants.2 to 13 intended . to defeat 
or delay their creditors generally and. 
not merely to defeat the rights of the first. 
respondent under the decree in G.S. 
No. 119 of 1960 on the file of this Court, 
However, as far as the present case is 
concerned, there is ample evidence to 
show that on the dates of Exhibits B-2 and 
B-3 there were other creditors of defen- 
dants 2 to 13. As a matter of fact, P.W. 1, 
son of the first respondent, in his evidence 
admitted that he took out execution pro- 
ceedings against other properties and no 
amount could be recovered as they had. 
gone away to the South Indian Bank and 
other creditors. Similarly with regard 
to certain other moneys deposited in the 
Court which the first respondent sought. 
to attach in execution of the decree in her 
favour, P.W. 1 stated that they were taken: 
by the sales tax authorities as well as 
Income-tax authorities towards the moneys 
due to them, by the partnership. There- 
fore, in this case even the evidence let 
in on behalf of the first respondent clearly 
establishes that in addition to the first 
respondent herein, there were other credi- 
tors of defendants 2 to 13 at the time when. 
the originals of Exhibits B-2 and B-3 were 
executed. Consequently, there is abso- 
lutely no excuse for the first respondent. 
not pleading in the plaint that the trans- 
fers under the originals of Exhibits B-z 
and B-3 were intended to defeat or delay 
the rights of the creditors of the transferors 
generally, if she wanted to succeed in 

suit under section 53 of the Act. The 
intent to defeat or delay the creditors of 
the transferor being the most ess€ntial 
requirement of the section, so long as such 
a plea was not put forward, the suit can- 
not be considered to be one coming within. 
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the scope of section 53 of the Act. Asa 
matter of fact, all that the first respondent 
stated in her plaint in paragraph 2 is: 


“The plaintiff reliably understands 
that she is the only creditor who has 
been defrauded by the defendants 2 to 
i3 


In ¥Thkaher Unnissa Begum v. Sherfunnissa 
Begum!, this Court held: 


“There was no allegation by this decree- 
holder that there was a transfer by the 
husband in favour of this appellant, 
his wife, ‘in order to defeat or delay 
or to defraud his creditors’, and that 
he was entitled to avoid the transfer 
on the ground that it had been made 
with intent to defeat or delay the credi- 
tors. Simply because the lower Court 
observed, in its order, that this patta 
transfer was made with a view to defeat 
and delay the present decree-holder, 
section 53 will not be invoked. It is 
significant to note that the lower Court 
itself did not say that the transfer was 
made with a view to defeat and delay 
the creditors, but only to defeat and 
delay the present decree-holder, one 
creditor ofhis. Section 53 willapply only 
when the transfer is made with intent 
to defeat and delay the creditors of the 
transferor, and not one single known 
creditor and that one the executing 
decree-holder. Here too, I must note 
that the decree-holder did not mention 
that there was a transfer by the appel- 
Jant’s husband to her, and thatthe 
transfer was made with intent to defeat 
and delay him, and that he was there- 
fore entitled to avoid it. He simply 
proceeded against the properties as his 
jucgnent-debtor’s. So, section 53 
cannot possibly come into operation.” 


We are of the opinion that this passage 
in the jucgment of the learned single 
Judge of this Court correctly represents 
the legal position. As a matter of fact, 
the view of the learned Judge as to the 
requirements of section 53 as expressed 
in the above extract was approved by a 
Bench of this Court to which one of us 
‘was a party in Rajeswari and Company and 
others v. The Union of India and another? 


_ —f 
L (1955) M.W.N. 283: AIR. 1955 Mad. 
2. ALR. 1973 Mad. 222. 
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Consequently, we are unable to share the 
view of a Bench of the High Court of 
Andhra Pradesh in Bhaskara Chalamiah 
(died) Piler Khasim Saheb and others v. 
The Body of Creditors of Piler Khasim Saheb, 
represented by FPilerriah Saheb+, that the 
observations of this Court in Mohideen 
Tharagan and another v. Muhammad Mustap- 
pah Rowther and others*, and in Thaher 
Unnissa Begum v. Sherfunnissa Begum®, 
were merely obiter. Therefore we are 
clearly of the opinion that the suit in so 
far as it purports to be one under section 
53 of the Act cannot be maintained and 
it is liable to be dismissed. 


5. As far as the representative character 
of the suit is concerned, Mr. Ahmed 
Meeran, contended that the first respond- 
ent happened to be the only creditor at the 
time when she instituted the suit and there- 
fore there was no obligation on her part 
to institute the suit in a representative 
capacity. We are unable to accept this 
argument. In the first place, there is no 
averment in the plaint that on the date of 
the suit, the first respondent was the sole 
creditor of defendants 2 to 13. As a 
matter of fact, no. plaintiff, who comes 
to Court with a suit under section 53 of 
the Act, can assert that apart from him 
or her, there are no other creditors of the 
transferor. All that a plaintiff can say 
in such circumstances is that to the best 
of his or her information and knowledge 
there are no other creditors. That does 
not absolve a plaintif from the obliga 
tion of instituting the suit in a representa 
tive capacity so that other creditors of th 

transferor, if any, will be benefited by the 
suit and seeking the permission of th 

Court under Order 1, rule 8, Code o 

Civil Procedure. If this requirement is 
not satisfied, the suit is liable to be di 

missed summarily. That was the view 
taken by a Bench of this Court in Madina 
Bibi Sakiba v. Ismail Durga Association and 
another*, and another Benchof this Court 
in Seth Nandaramdas Atmaram by agent 
Hlemrajmul and on behalf of all other creditors 





1. (1965) 1 An.W.R. 23: A.J.R. 1965 Andh. 

Pra. 68. 

2. AJ.R. 1930 Mad. 665. 

hie (1955) M.W.N. 283: AI.R. 1955 Mad. 
4. J.L.R. (1940) Mad. 808: (1940) 1 M.L.J. 

872: A.I.R. 1940 Mad. 789. 
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v.<ulika Bibi and others!, It is in view of 
this alone, when a suit is instituted in 
a representative capacity, the cause title 
will have to be in the form of the plaintif 
suing on behalf of himself and all other 
creditors of the transferor and the decree 
also will have to be in the form of Civil 
Procedure Code, 1908, Schedule I, Appen- 
dix D-13 declaring the transfer void as 
against the plainiff and all other creditors, 
if any, of the defendant. In this case 
admittedly this procedure has not been 
followed and we have rejected the only, 
‘explanation offered by the first respon- 
‘dent and therefore on this ground also 
the suit is liable to fail. 


MfS. MAXHEMEIJER JR. (INDIA) P. 


6. We may mention in this context that 
even the learned trial Judge did not record 
any findirg anywhere in the course of his 
judgment that the transfers under the 
‘originals of Exhibits B-2 and B-3 were 
effected with the intention of defeating 
or delaying the creditors of defendants 2 
to 13 gynerally. In paragraph 9 of his 
judgment, the learned trial Judge states 
that the evidence of P.W. 1 was very 
definite that defendants 2 to 13 were saying 
that they would see that the plaintiff 
would not get a pie and that therefore 
they and Major Hakim, the Managing 
Director of the first defendant company, 
who has been examined as D.W. 1, col- 
luded tegrther and defrauded the plain- 
tiff of the fruits of her decree by bringing 
about the transfer of the suit property 
under the originals of Exhibits B-2 and 
B-3. Again in the same paragraph, 
the learned trial Judge concludes that 
D.W. 1 had to join hands with defendants 
2 to 13, who, though strangers to him 
were bent upon defrauding the plaintiff 
of the fruits of her decree in C.S. No. 119 
of 1960. In parag-aph Io again he 
states that the haste with which the trans- 
fer under the original of Exhibit B-2 had 
been effected would also indicate the 
collusion between. the first defendant and 
defendants 2 to 13 and the fraud on their 
part to defeat the rights of the plaintiff. 
Towards the end of that paragraph, he 
records his finding as follows:— 


“All these circumstances go to indicate 
the collusion between the first defen- 
dant and defendants 2 to 13, the debtors 


1, ILR. (1944) Mad. 133 : (1943) 2 MLL.J. 
1: AIR. 1943 Mad, 531. 
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of the plaintif and the fraud per- 
petrated by them on the plaintiff by 
bringing about the impugned sale of 
the suit property in favour of the first 
defendant to defeat the rights of the 
plaintiff’s decree.’’ 


In paragraph 11 again, he states that all 
of them joined together and brought 
about the sale of the suit properties under 
the originals of Exhibits B-2 and B-3 with 
a view to defeat and delay the plaintift’s 
rights under the decree. Consequently, 
throughout the judgnent of the learned 
trial] Judge, the emphasis is the defeating 
of the rights of the plaintiff under the 
decree in G.S. No. 119 of 1960 and there 
is not a whisper in the jucgment about 
there being any intention on the part of 
defendants 2 to 13 to defeat or delay the 
creditors generally when executing the 
originals of Exhibits B-2 and B-3. 


4. It is only towards the end of para- 
graph II and in paragraph 12 that the 
learned trial Judge refers to section 53 of 
the Act. Even here, the learned trial 
Judge has not referred to the most essen- 
tial and important requirement of the 
section to which we have already drawn 
attention. The learned trial Judge says 
in paragraph 12 of his judgment: 


“But under section 53 itself a creditor is 
given aright to avoid such a fraudulent 
transfer by filing a suit for the benefit of 
all creditors. It means that it should 
be a representative suit on behalf of all 
the creditors of the vendors. But the 
suit on hand is filed only by the plain- 
tiff a creditor of the vendors, defendants 
2 to 13. But I have to point out that 
the definite averment in the plaint 
that the plaintiff is the only creditor, 
who has been defrauded by the vendors 
has not been controverted by the first 
defendant or the 12th defendant im 
their written statements. Therefore, 
there is no point in insisting that the 
plaintiff should have filed a suit m a 
representative capacity on behalf of 
all the creditors. Further, equity looks 
to the spirit and not to the letter of the 
law. Therefore, even if it is shown. 
that there are other creditors of the 
vendors, the plaintiff’s suit peed not 
fail on that ground of such technicality. 
Anyhow, I am satisfied that the plain- 
tiff is the only creditor of defendants 2 
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to 13 and the present suit filed by her 
is maintainable under the provisions 
ofsection 53 of the Transfer of Property 
Act,”’ 


For the reasons we have indicated already, 
the above statement in the judgment of 
the learned trial Judge is clearly errone- 
ous, Itis difficult to understand how the 
Jearned trial Judge could have satisfied 
himself that the plaintiff was the only cre- 
ditor of defendants 2 to 13 in the absence 
of such a case put forward by the plaintiff 
herself either in the plaint or in the evi- 
dence. Equally untenable is the stand 
of the learned trial Judge that equity 
looks to the spirit and not to the letter of 
the law and therefore even if there are 
other creditors of the vendors, the 
plaintiff’s suit need not failon the ground 
of such technicality. These observa- 
tions of ours on the finding of the learned 
trial Judge are independent of the fact that 
that the learned trial Judge had never 
considered the question of intention to 
defeat or delay the creditors of the trans- 
ferors, generally. 


8. Mr. Ahmed Meeran, then contended 
that such a point was not taken by the 
appellant either in the written statement 
filed before the trial Court or even in the 
grounds of appeal before this Court and 
consequently we should not go into this 
question at the instance of the appellant 
in this appeal. We are unable to accept 
this argument. We have already indica- 
ted that the plaint itself does not contain 
any indication that it was one instituted 
under section 53 ofthe Act. Only if the 
plaint was purported to have been insti- 
tuted under that section, there would be 
an opportunity for the defendant to put 
forward a contention that the require- 
ment of that section had not been satisfied. 
„It is only because of this feature, the appel- 
fant in its written statement merely poin- 
ted out that the suit was not maintaina- 
ble in the form in which it had been filed 
by the plaintiff. Apparently during the 
course of the arguments in the trial Court, 
section 53 of the Act was relied on and the 
learned Judge has referred to that section. 
It is only because of this, in the grounds 
of appeal before this Court, the appel- 
Jant put forward a contention that the 
learned trial Judge has misconstrued the 
scope of section 53 of the Act. 
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g9. Apart from this, there is another 
misleading feature in the plaint itself. 
A suit coming within the scope of section 
53 of the Act need not pray for setti 
aside the sale deeds, because the plaintiff 
was not a party to such sale deeds. As 
early as 1939, the question whether a 
suit coming within the scope of section 53 
of the Act should pray for setting aside 
a transfer or should merely pray for a 
declaration that the said transfer was not 
binding on the plaintiff was considered. 
In Velloyya Konar and another v. Ramaswamt 
Konar and another*, Wadsworth, J., had 
considered this question with reference to 
the quantum of the court-fee payable 
for such a suit. The learned Judge held 
that a suit brought by a creditor under 
section 53 of the Act for a declarahon 
that an alienation by the debtor is void 
against the creditors is not a suit for cancel- 
Jation of a document securing money or 
property, falling under section 7 (iv-A) 
but a suit to obtain a declaration where 
no consequential relief is prayed for. 
The reasoning given by the learned Judge 
is: 


““There is a difference between a suit 
for the cancellation of an instrument 
and a suit for a declaration that the 
instrument is not binding upon the 
plaintif. When plaintiff seeks to esta- 
blish a title in himself and cannot 
establish that title without removing an 
insuperable obstruction such as a decree 
to which he has been a party or a deed 
to which he has been a party, then quite 
clearly he must get that decree or deed 
cancelled or declared void m toto 
and his suit is in substance a suit for 
the cancellation of the decree or deed 
even though it be framed as a suit fora 
declaration. But when he is seeking 
to establish a title and finds himself 
threatened by a decree ora transaction 
between third parties, he is not in a 
position to get that decree or that deed 
cancelled iz toto. That is a thing 
which can only be done by jarties to 
the decree or deed or their representa- 
tives. His proper remedy therefore, 
in order to clear the way with a view 
to establish his title, is to get a declara- 
tion that the decree or deed is invalid 


—_— = 
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ALR. 1939 Mad. 894. 


I} M/S. MAKHEMEIJER JR. (INDIA) P. LTD. 0. ZAINUB BI (Ismail, 7.) 


so far as he himself is concerned and 
he must therefore sue for such a declara- 
tion and not for the cancellation of the 
decree or deed.”’ 


It is in view of this only that a suit under 
section 53 of the Act is one for a bare 
declaration under section 42 of the Spe- 
cific Relief Act, 1877 (corresponding to 
section 34 of the 1963 Act) and not one 
for cancellation of the document under 
section 39 of that Act (corresponding to 
section 31 of the 1963 Act). In this case, 
as we have pointed out already, the 
plaint contains a specific prayer for setting 
aside the sale deeds, dated roth August, 
1961 and 12th January, 1962 in favour 
of the appellant herein and that can put 
anybody on a wrong scent with regard to 


the nature of the suit and the provision ; 


of law under which it has been instituted, 
particularly when the plaint makes no 
reference whatever to section 53. 


10o. Under these circumstances, we are 
clearly of the opinion that the suit institu- 
ted by the first respondent herein cannot 
come within the scope of section 53 of 
the Act. There being no other provision 
of law under which the first respondent 
can seek a declaration that the originals 
of Exhibits B-2 and B-3, sale deeds are not 
binding on her, the prayer of the first 
respondent in this behalf must necessarily 
fail. As we have pointed out already, 
the question of the first respondent obtain- 
ing a decree setting aside the sale deeds 
does not arise, because the first respon- 
dent herself was not a Larty to the sale 
deeds. 


1x. Since we are holding that the suit 
does not come within the scope of section 
53, it is unnecessary for us to consider 
the question whether the appellant hercin 
is a transferee in good faith and for consi- 
deration or not. 


12. Then there remains the alternative 
relief claimed in the plaint, after the 
amendment of the plaint, namely, the 
claim for damages being the amount 
payable to the plaintiff under the decree 
in C.S.No. 119 of 1960. This claim has 
been made only against the first defendant 
and not against the other defendants. 
We have already pointed out that the 
learned trial Judge did not go into the 
details with regard to this claim, in view 
59 


‘xg. Under these circumstances, 
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of the fact that he has granted the other 
prayer of the first respondent, but express- 
ed his opinion that the first respondent 
would be entitled to damages from the 
appellant herein. We asked Mr. S.K. 
Ahmed Meeran, learned Counsel for the 
first respondent, to show what cause of 
action the first respondent had against the 
appellant for claiming damages. Cer- 
tainly it is not a case of damages for 
breach of contract. Consequently it 
can be a claim for damages only on the 
basis of a tortious act on the part of the 
appellant herein. No such tortious act 
was brought to our notice and Mr. Ahmed 
Meeran, frankly expressed his inability 
to support the claim for damages against 
the appellant on the basis of any such 
tortious Act. 


the 
ap}eäl is allowed and the judgment and 
decree of the learned Principal Subordi- 
nate Judge, dated 31st March, 1967 in 
O.S. No. 107 of 1965 are set aside and the 
suit instituted by the first respondent 
herein will stand dismissed. As we have 
pointed out already, the suit itself was 
instituted im forma pauperis and since the 
learned Principal Subordinate Judge has 
decreed the suit as prayed for, he directed 
the defendants to pay the Court-fee pay- 
able on the plaint. However, since we 
have held that the suit instituted by the 
first respondent is liable to be dismissed, 
the said direction given by the learned 
Principal Subordinate, Judge will stand 
vacated. Instead, since we are dismissing 
the suit, we direct that the Court-fee pay- 
able on the plaint shall be paid by the 
plaintiff-first respondent. There will be 
no order as to costs both in this Court 
and in the lower Court. 


S.J. Appeal allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present:—Ramapresada Rao, J. 

‘S. Saradha and another .. Petitioner * 
De 


‘The State of Tamil Nadu repre- 

‘sented by the Secretary, Education 

Department, Madras-9 and others 
.. Respondents. 


(A) Madras City Municipal Corporation Act 
(IV of 1919), section 87—Past of Assistant 
-Educational Officer remaining vacant far more 
-than three months—B.T. supervisor promoted 
‘temporarily by  Cauncil—Not approved by 
Gavernment—Government acting under section 
87—Temparary promatee reverted——Anather 
„person promoted as Assistant Educational Officer 
—Actian of Government whether valid—Tem- 
porary promotee whether aggrieved persan— 
Scape of section 87-Whether directary or man- 
tory—Temporary promotee not heard before 
reversion—Whether principles of natural justice 
violated—Interpretation of  statutes—Consti- 
dution of India (1950), Article 226. 


Under section 87 of the Madras City 
Municipal] Corporation Act, the Govern- 
ment Was exercising pOWer as a superior 
statutory functionary in the matter Of 
selecting proper personnel tO vacancies 
which have arisen in the establishment. 
If such subjects which ate within their 
jurisdiction come up for consideration 
by them either for cOnfirmation Or for 
‘scrutiny, that could not be a proceeding 
‘which was equatable to a /is, compelling 
the scrutinising authOrity-to hear adequa- 
tely the persons interested in the subject- 
matter and ultimately decide. [Para. 6.] 


Normally if a statute prescribed a formal 
time-limit for the performance Of a statu- 
tory duty without specifying any conse- 
‘quence in default of compliance with such 
a mandate, then such a prescription is 
a directory and not a mandatory prescrip- 
tion. Where the prescription was that a 
vacancy relating to officers should be 
filled up within a period of three months 
by she Council and on default of such 





*W.P. Nos. 1459 and 1462 of 1973. 


9th August, 1973. 
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appointment by the Council, the State 
Government could interfere and act on 
theirown and make the appointment, 
that consequence made it clear that the 
prescription as tO time was not purely 
directory but was obligatory. 

[Paras. 8 and 9.] 


A post of Assistant Education Officer fell 
vacant in the Corporation. Long after 
three months after the post fell vacant, the 
Council passed a resolution selecting the 
name of Pfor the postand P who was a 
B.T. Supervisor was appointed tempora- 
rilly to the post pending approval by the 
Government. However the Government 
acting, under section 87 (3) of the City 
Municipal Corporation Act, appointed 
another person and reverted P from the 
post of Assistant Educational Officer. 
Aggrieved by the saidorder, P filed a peti- 
tion. for the issue of a writ challengmg 
the said order. 


Held, that P was aware that she was 
appointed temporarily pending approval 
by the competent authority. ‘P’ had 
therefore no right to the post to enable her 
to seek for relief under Article 226 of the 
Constitution. Only Where there Was an 
infringement Of a vested right a person 
could be said to be inconvenienced or 
affected. But when the said right was 


“incomplete and not so vested, then the 


person who sought for the enforcement of 
such an inchoate right obtained by her 
could not be said to be an aggrieved 
person. [Para. 11.] 


If the Council failed to appoint a quali- 
fied and suitable person to hold the office 
in Case any vacancy Occurred in it Within 
three months from the date of the Occur- 
rence of such yacancy in accordance with 
section 87 (1) of the Madras City Muni- 
cipal Corporation Act, then the residuary 
power of the State Government to act 
and appOint a suitable person of their 
choice was unquestionable as it Was auto- 
matic, [Para, 12.] 


It was not imperative thatin all cases like 
the present One that the person whose 
temporary appointment was going to be 
disturbed had to be consulted. This 
was nota lis between two parties where 


aJ 


the Government was an adjudicator for 
deciding the dispute as between them. 


[Para. 19.] 


{B) Madras Municipal Corparation Act 
IV of 1919), section 87—Appointment by 
ouncil—B.T. Supervisor appointed tempo- 
raruy as Assistant Educational Officer— 
Appointment as reliever in leave vacancy— 
Appointment not within section 87 (1)— 
dnterference by Government under section 87 
(3)—Validity. 


The petitioner was appointed by the 
Corporation Council as reliever in case 
of leave vacancies in the post of Assistant 
Educational Officer in future. The 
appointment was not squarely within the 
meaning of section 87 (1) of the Madras 
Municipal Corporation Act. The vacancy 
contemplated in section 87 (1) Was not an 
expected or anticipated vacancy but a 
teal vacancy. The petitioner was 
‘appointed as substitute for leave or any 
other vacancy that might arise. The 
State Government interfered with this 
decision of the Council as if it was an 
appointment made under section 8; (1), 
taking power to act under section 87 (3). 
The petitioner challenged the validity of 
the interference by the Government 
‘under section 87 (3). 


Held, In the circumstances the residuary 
power under section 87 (2) and (3) 
was not available to the State Govern- 
ment to set aside such an administrative 
order of the Council. As the appoint- 
ment could not be interpreted to be one 
under section 87 (1), the State Govern- 
ment could not assume power under 
section 87 (3) to set aside that order. 


[Para. 20.] 
‘Cases referred to :— 


Street Railway Ca. v. Normandin, (1917) 
A.C. 170; Rattan Anmal Singh v. Ch. 
Atma Ram, A.I.R. 1954 S.G. 510: (1955) 
1S.G.R. 481: 1954 5.C.J. 731 : (1954) 
‘2 M.L.J. 435; Babu Ram v. Smt. Prasannt, 
A.LR. 1959 S.G. 93: (1959) S.G.R. 2403 : 
1959 S.C.J. 42; Guruswomy Reddiar v. 
Secretary, Regional Transport Authority, 
South Arcot, W.A. No. 1 of 1973; Raza 
Buland Sugar Co. Ltd., Rampurv. The Muni- 
cipal Board, Rampur, A.I.R. 1965 S.G. 895 : 
(1965) 1S.C.R: 970; Fakir Chunder Dutt v. 
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Ram Kumar Chatterjee, (1g04) I.L.R. 31 
Cal. gor. : 


Petitions under Article 226 of the Consti- 
tution of India, praying thatin the circum- 
stances stated therein, and in the affidavit 
filed therewith, the High Court will be 
pleased to issue Writs Of certiorari calling 
for the records relating to G.O. No. 168, 
Education, dated 1st February, 1973 and 
(1) quash the same in so far as it affects 
the petitioner in W.P. No. 1459 of 19733 
(2) quash the same in W.P. No. 1462 of 
1973. 


K.K. Venugopal for P. Chidambaram and 
M. N. Krishnamani, for Petitioners. 


T. Sathiadev, the Assistant Government 
Pleader, R. Thillat Villalan, S. Natnar 
Sundaram and V. Natarajan, for Respon- 
dents. 


Tke Court made the following 


OrpEeR.—W.P, No. 1462 of 1973.— 
On 16th January, 1966 the post 
of Assistant Educational Officer fell 
vacant cOnsequent upon the promo- 
tion of the previous incumbent in 
office as Educational Officer, Corpora- 
tion Of Madras. The post of Assistant 
Educational Officer comes under 
the category of Class II Officers in the 
establishment. For the first time but 
long after three months from the date 
when the post fell vacant a note was put 
up by the Commissioner, Corporation of 
Madras, to the Council tO select a panel 
of two names for the purpose and also 
tO indicate the Order Of preference. It 
was also suggested that the first candidate 
would be appointed as Assistant Educa- 
tional Officer (North) and the second will 
be appointed in any leave Or other vacancy 
that may arise. The pool from which 
such officers could be selected consists 
of Headmasters of the various Corpora- 
tion Schools and/or B.T. Supervisors. ° 
The names of the writ petitioner, 3rd 
respondent, S. Saradha, writpetitioner in 
W.P.No, 1459 of 1973, and another were 
also recommended. It is seen that the 
subject was also taken up by the Council, 
Corporation of Madras, long after three 
months from the date when the post fell 
vacant. The Council at its meeting held 
on 27th June, 1967 resolved to select the 
writ petitioner and S. Saradha in the 
order of preference indicated for the 
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posts as suggested by the Comuissioner. 
But both the selections were tO be subject 
to the approval of Government. On 5th 
July, 1967, the Commissioner issued pro- 
ceedings as under : 


“In pursuance ^f the resolution of the 
Council cited and subject to the condi- 
tions mentioned below Thirumathi 
A. Purna Ramesh, B.A., B.T., Super- 
visor (Education), South District, is 
appointed to act as Assistant Educa- 
tional Officer North), Corporatior of 
Madras. in ‘hescaleof pay of Rs. 250— 
10—300—+15—450 plus the usual allow- 
ances and a Motor Car Allowance of 
Rs. 100 per mensem vice Thiru O.A. 
Kanagasabai, B.A, B.T., Assistant 
Educational Officer (North), promoted 
as Educational Officer or until further 
orders. 


I. the appointment is subject to her 
study of Tamil and qualifying within a 
period of two years from the date of 
her appointment by passing the 
‘Second Class language testin Tamil’ 
held by the Madras Public Service 
Commission, 


2. the appointment is purely tempo- 
rary without right of probation and 
subject to the conditions contained 
under proviso to section 94 Of the 
Madras City Municipal Corporation 
Act, 1919 as amended by the Madras 
Act XV of 1965, 


3. the appointment is supject to 
approval of the competent authorities.” 


It was made clear that the appointment 
was purely temporary without right of 
probation and subject to approval of the 
competent authorities. Obviously this 
appointment was made under section 
87 (4) Of the Madras City Municipal 
Corporation Act, hercinafter called the 
Act. On 14th July, 1967, the Commis- 
sioner communicated the resolution of 
the Council as also his proceedings tem- 
poratily appointing the writ petitioner 
as Class II Officer and requested that the 
Government may approve of the panel 
of names and invited the Government’s 
attention to section 85 \3) (6) of the Act. 
In the meantime the writ petitioner took 
charge as a temporary incumbent to the 
office. The Government after cbtaining 
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certain remarks on the communication 
sent to them by the Commissioner, Gor- 
poration of Madras, on 12th October, 
1971, pointed out thet as the vacancy wes 
not filled up in accordance with section 
87 (1) ofthe Act, it wasirregular. They 
therefore asked the Commissioner, Cor- 
poration of Madras, to send to the Govern- 
ment a panel of names prepared on the. 
basis of seniority and merit of all the 
persons qualified for the post for them. to 
appoint. They referred to the other pro- 
visions Of section 87 also. It may be 
n>ted that when the Government wrote 
their memo., dated rath October, 1971, 
there was no reference to the representa 
tions by then said to have been made ty 
the grd respondent to them. ‘The Com- 
missioner, Corporation of Madras, how- 
ever, was of the view, as expressed by hirr 
in his letter dated 31st December, 1971, 
that the writ petitioner was continuing 
in the post of Assistant Educational 
Officer from yth July, 1967 and that the 
Government nothaving refused to confirm 
the panel as suggested by the Corporation 
under sub-section (2), he was impliedly 
of the view that the Council acted in 
accordance with law. Incidentally he 
made it clear to the Government that all 
the four persons were fully qualified in 
accordance with the rules then in vogue. 
On the basis of such a communication 
received by the Government, the latter 
by the challenged order G.O. Ms.No, 168 
Education Department, dated 1st Febru- 
ary, 1973, felt that the appointment of the 
writ petitioner Was cOntrary to the provi- 
sions of section 87 (1) ofthe Actand trere- 
fore the Government, in exercise of their 
residuary power under section 87 (3) 
of the Act, appointed the grd respondent 
regularly as Assistant Educational Officer 
in the vacancy caused in 1966 and added 
that A. Purna Ramesh may be appointed 
next if she is the seniormost. Conse- 
quent upon this the Commissioner issued 
an order reverting the writ petitioner as 
B.T. Supervisor. It is in these circum- 
stances the present writ petition has 
been filed questioning the right of the 
State to issue the challenged order and for 
consequential reliefs. 


g. In W.P.No.1459 of 1973 S. Saradha 
is challenging the above order of the 
Government dated 1st February, 1973, 
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I] 
stating that the Government bad no 
jurisdiction at all to interfere with the 
said order in exercise of their powers 
under section 87 (3), for that Was not a 
vacancy Which was to be filled up in 
accordance with section 87 (1), but that 
was an order appointing the petitioner 
as a reliever in case of leave vacancies and 
that was done for administrative conveni- 
ence and the power of appointment 1s 
referable to section 85 (b) alone. No 
reason has been given by the Government 
to refuse to confirm the appointment of the 
writ petitioner as a person tO relieve others 
when a leave vacancy arises. Section. 
87 (3) has a special purpose to serve and 
it cannot be understood as creating 4 
residuary power under all circumstances. 
As no acceptable reason is given in the 
challenged order to set aside that part of 
the Council’s resolution appointing the 
writ petitioner as a substitute for leave Or 
any other vacancy that may arise and as 
no such power could be exercised under 
section 87 (3) of the Act itis claimed, that 
the said order cannot interefere with her 
rights which flow from the order of the 


Council. 


In the light of the facts already 
stated it was contended on behalf of 
Purna Ramesh, writ petitioner in W.P. 
No. 1462 of 1973, that the Government 
exceeded their powers in acting under 
section 87 (3) of the Act in setting aside 
the order of the Council appointing her as 
Class IL Officer. It was said that the 
principles of natural justice have beer 
violated in that she Was not given an 
opportunity when the Government did 
act under section 87 (3) of the Act and 
appointed Abdul J abbar, grd respondent, 
+o the post. In any event it was said 
that the prescription as to time within 
which the Council should appoint person 
to a post in which a vacancy has arisen 
is only directory and not mandatory and 
that the Council’s action in having taken 
up the subject beyond three months could 
only be understood as an irregularity 
and not as an illegality ab initio. 


. Asregards the writ petitioner in W.P. 
No. 1459 of 1973 it was said that the 
Government could not act under section 
87 (3) to disturb the appointment made 
by the Council and as the challenged 
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order does not given any reasons as to 
why the Council’s appointment of this 
Writ petitioner tO leave vacancies ought 
not to be confirmed, the said non-speak- 
ing Order in so far as this writ petition is 
concerned has to be set aside. 

5. On the merits, however, it was not 
disputed that all the candidates proposed 
by the Council when it ultimately appoin- 
ted Purna Ramesh and Saradha to the 
posts as set Out above are equally merited 
and qualified. But amongst four of them 
it Was also not in dispute that the grd 
respondent, Abdul Jabbar, Headmaster, 
Corporation Urdu Boy’s High School, 
Washermanpet, Madras 21, was the 
senior -moOst in the pool of officers to be 
considered for selection. As it is the 
general rule that in all selection posts 
if merit and ability are approximately 
equal, seniority is the guiding factor, the 
ard respondent would state that he has 
been overlooked without any justifica- 
tion and therefore he had to approach 
the Government for relief. 


6. Ishall first dispose of the contention 
that the principles of natural justice have 
not been adhered to in the instant case. 
The Government is exercising power as a 
superior statutory functionary under the 
provisions of the Act in the matter of 
selecting proper personnel to vacanci 

which have arisen in the establishment. 
If such subjects Which are within their 
jurisdiction come up for consideration 
by them either for confirmation or for 
scrutiny, that would not be a p i 

which is equatable to a lis, which posi- 
tion alone would compel the scrutinising 
authority to hear adequately the persons 
interested in the subject-matter and ulti- 
mately decide. As principles of natural 
justice are not understood in the abstrac 
and are equally not inflexible but has to 
be applied according to the facts and 
circumstances of each case, I am not 
satisfied that there has not been a fair 
disposal of the subject-matter in question 
on the only ground that Purna Ramesh 
was not heard in person or that represen- 
tations were not called for by the Govern- 
mentwhen they acted under section 87 (3) 
ofthe Act. The Government, as would 
be seen hereafter, felt that there Was an 
omission on the part of the Council to 
'appointa Class II Officer within the time 
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prescribed under section 87 (1) of the Act. 
The post not having been filled up in 
accordance with section 87 (1) of the Act 
and as there was a default in such an 
appointment in that manner, the State 
Government invoked their residuary 
powers under sub-section (3) of section 87 
and appointed the 3rd respondent who 
was the seniormost among the candidates 
proposed to the post. I have already 
referred to the fact that the Commissioner, 
Corporation of Madras, in his note dated 
31st December, 1971 to the Government, 
categorically stated that the four indivi- 
duals recommended by the Commissioner 
were all fully qualified in accordance with 
the rules then in vogue. 


y. Under section 85 of the Act, every 
appointment in any Office included in 
Class I-B or Class II shall be made by the 
Council and shall be subject to confirma- 
tion by the State Government. Section 
87 which is the sheet anchor of the 
contentions of both the parties can he 
extracted: 


“87. (1) Ifa vacancy occurs in any 
office included in Class I-Bor Class IT, 
Or any new Office in Class I-B or Class 
II is created, the council shall within 
three months appoint any qualified and 
suitable person to hold such office. 


(2) If the State Government refused to 
confirm the appointment so made, the 
council shall appoint some other quali- 
fied and suitable person within forty- 
five days from the receipt of the order 
refusing cOnfirmation. 


(3) In default ofany appointment being 
made in accordance with sub-section 
(1) or sub-section (2), as the case may 
be, the State Government may appoint 
a person who in their opinion, is quali- 
' fied and suitable to hold the office 
and such person shall be deemed to 
have been appointed by the council. 


(4) Pending an appointment unde- sub- 
section (1) or sub-section (2), the 
Council may appoint a person to hold 
the office temporarily and assign to 
him such salary as it may think fit: 


Provided always that the salary so 
assigned shall not exceed the maximum 
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fixed by the State Government by 
rules in respect of the office”. 


In the light of these statutory provisions, 
the contentions of parties have to be 
considered. 


8. Normally ifa statute prescribes a for-, 
mal time limit for the performance of a 
statutory duty without specifying an 
consequence in default of compliance wi 
such a mandate, then such a prescription/: 
is directory and not mandatory. 


9. Itwould be sufficient to refer to the 
following decisions which throw light 
upon the discussion On the point as to 
whatis mandatory andwhatis directory, 
The leading case which is oft quoted is 
that of the Privy Council -ported in 
Montreal Street Railway Company v. 
Narmandin', The principle therein stated. 
is that where the provisions of a statute 
relate to the performance ofa public duty 
and the case is such that to hold nulland 
void acts done in neglect of this duty would 
work serious general inconvenience or 
injustice tO persons who have no control 
Over those entrusted with the duty, and 
at the same time would not promote the 
main object Of the Legislature, ithas been 
the practice to hold such provisiOns to 
be directory only and not imperative. 
In Rattan Anmol Singh v.Ch. Atma Ramë: 
the Supreme Court said that when the 
law enjoins the observance of a particular 
formality, it cannot be disregarded and 
the substance of the Rule must be followed. 
This principle was followed by the 
Supreme Court in Babu Ram v. Smit. 
Prasanni?. No doubt, that was a case 
which. arose under the Representation of 
the People Act and an election contest 
was viewed by the Supreme Court. 
Gajendragadkar, J., adopting the earlier 
Observations of the Supreme Court in 
various cases made a distinction betweer. 
defects which are ofa substantial character 
and those which are not of a substantial 
character. Inessence the Supreme Court 
has repeatedly said that when a statute 
prescribes a mandate, may be in relation 
to time within which the statutory func- 





2 lose say TA 

.C.J. 731: (1955) 1 S.C.R. 481: (1954 

2 M.LJ. 435: ÀIR. 19548.C. 510. ve 
3. 1959 S.C. J. 42:1959 S.C.R. 1403: ALR. 

1959 S.C. 93. 
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tionary should act or may be it relates to 
any Other formality, such a mandate ought 
to be complied with if the non-observance 
ofit would cause a serious defect and 
would enable the statutory authority to 
act in any manner it likes. It would be 
encouraging intransigence on the part 
of the statutory functionary if it were 
allowed lightly to disregard prescriptions 
made by the statute regarding the manner 
of exercise of power and particularly ina 
case where a consequence is provided in 
the Act itself in case the peculiar pres- 
cription as tO time, as in this case, 1s not 
observed. Inthe language of our learned 
Chief Justice in Guruswamy Reddiar v. 
Secretary, Regianal Transport Authority, South 
Arcot}, Where a statutory provision pres- 
cribes a time limit for doing a certain thirg 
itis always a matter of construction whe- 
ther its consequence is one of inhibition. 
The provisions of the statute themselves 
may give an indication. In other cases, 
the circumstance of the situation, or the 
justice of the matter may have a bearing. 
Therefore, in a case where a peculiar 
consequence is expressly provided for 
in the statute itself, then the general 
consideration as to whether the non- 
adherence to the rule would lead to 
injustice or affection of rights of 
third parties are all considerations 
which are really alien to the problem. 
Therefore, if a statute having regard tO 
the objects for which the provisions rela- 
ting to the appointment of Officers to the 
establishment of the Corporation are 
concerned says that a Vacancy should be 
filled up within a period of three months 
by the Council and if it also provides 
that in default of such an appointment 
by the Council the State Government can 
interpose and act on their own and make 
the appointment, then this consequence 
makes it clear that the prescription as to 
time is not purely directory but is obliga- 
tory. 


ro. I may also refer to a decision of the 
Supreme Court in Raja Buland Suger 
Company Limited Rampur v. The Municipal 
Board, Rampur*, which deals with such a 
proposition : 


1, W.A, No. 1 of 1973. 
F 2, (1965) 1 S.A.R. 970: AIR. 1965 §.Q, 
95. 
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“ The question whether a particular. 
provision ofastatutewhichon the face 

of it appears mandatory inasmuch as 

it uses the word “‘ shall” or is merely 

directory canot be resolved by laying- 
down any general rule and depends 

upon the facts of each case and for 

that purpose the object of the statute in 

making the provision is the determining- 
factor. The purpose for whicn the- 
provision has been made and its nature, 

the intention of the Legislature in mak- 

ing the provision, the serious general 

inconvenience Or injustice tO persons 

resulting from whether the provision is 

read one way Or the other , the relation 

of the particular provision to other 

provisions dealing with the same sub- 

ject and other considerations which 

may arise on the facts of a particular- 
case including the language of the pro- 

vision, have all to be taken into accOunt 
in arriving at the cOnclusion whether 
a particular provision is mandatory or- 
directory. ” 


In the instant case, therefore, it has to be 
found whether a serious general incon-. 
venience or injustice to persons has been 
done. 


ur. The writ petitioner was aware that 
she was Only appointed temporarily to the 
post pending approval by the competen 
authority. This by itself shows that the}. 
wnt petitioner had no right to the pos 
for her to seek for the discretionary relief} 
under Article 226 of the Constitution. I 
is only in cases where there is an infringe-; 
ment of a vested right that a person can 
be said to be inconvenienced or affected. 
But when the said right which is agitated! 
+3 incomplete and not so vested, then the, 
person who seeks for the enforcement 0 
such an inchoate right obtained by her 
cannot be said to be an aggrieved person. 
In the present circumstances it cannot 
be said that any public inconvenience Or 
much less any inconvenience to the writ 
petitioner has occurred. She was occu- 
pying the post temporarily knowing fully- 
well that she should quit the Office if the 
Government does not approve Of the re- 
solution of the Council. The principles 
enunciated by the Supreme Court that 
in case Where a general incOnveniehice has 
to be averted the situation created by the 
irregular exercise of power by a statutory. 
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functionary has to be winked at and to- 
Jerated does not squarely apply to the 
unstant case. 


In the decisions the proposition is Well-es- 
tablished that a bare prescription as to 
ime without furthering the intention by 
providing any consequence in case of non- 
«compliance of the same has always been 
understood not as a mandate, but as a 
«directive which is excusable and tolerated 
because itis ofno consequence. Butifon 
the other hand the prescription as to time 
‘is a Well thought of directive coupled with 
-a duty to act accordingly, then such a rule 
as to time has to be understood as a man- 
-datory rule. 


4a. Section 87 (1) has to be read with 
section 87 (3). Sub-section (1) of section 
-87, no doubt, barely refers to a rule of 
time within which the Council has to act, 
and fill up a vacancy occurring in the 
office enumerated in that sub-section. 
Sub-section (3) however provides for the 
consequence in cases where the council 
fails to act within the time prescribed. 
“The language of sub-section (3) is a point- 
er for interpreting the intention of the 
legislature as to whether the rule of time 
ds directory or mandatory. Ifthe coun- 
cil makes a default in filling up a vacancy 
occurring in Class IT office, with which 
-we are concerned, and so actin accordance 
-with the prescription as to time, the resi- 
.duary power tO appoint a person Who in 
-the opinion of the State Government is 
‘qualified and suitable to hold the office 
springs automatically and if an appoint- 
mentis made such a person shall be deem- 
ed to have been appointed by the Council. 
“This consequence projecting the residuary 
power in the State to act in default has a 
‘special significance as it has an impact On 
‘the real meaning and intention of the ex- 
-pression “‘ shall within three months ap- 
‘point ” appearing in subsection (1) of 
‘section 87. If no such appointment is 
‘made, thenin the popular as well as in the 
‘legal sense a default has been made in 
the matterofappointment in accordance 
“with sub-section (1). Thus ing sub- 
section (1) in cOnjunction with sub-sec- 
tion (3), a meaningful purpose in the 
matter of appointment of officers in a 
vacancy in the specified offices appears. 
Even the marginal note is indicative of 
such a purpose. It speaks of the time with- 


THE MADRAS LAW JOURNAL REPORTS 


[1974 


in which vacancy in certain posts must h€ 
filled up. Though, no doubt, marginal 
notes are not invaluable guides for inter- 
pretation, they can certainly act some- 
times as a basis to interpret. The word 
‘default’ in sub-section (3) has to be un- 
derstood as an omission. In Fakir Chunder 
Dutt v. Ram Kumar Chatterjee, the word 
‘default’ was understood grammatically 
as a failure to perform. It is one of the 
cardinal rules of interpretation that the 
plain and grammatical meaning of the 
words in a statute should first be thought 
of before adopting any other meaning 
which is not ordinary and popular un- 
less there is an ambiguity in its meaning 
or there are compelling circumstances 
goading the Court to adopt such a mean- 
ing. Ido notfind any suck extraordinary 
circumstances in this case to interpret the 
word ° default’ in sub-section (3) of sec- 
tion 87 in a manner Other than ordinary. 
Understanding the word ‘ default’ as an 
omission, the question is whether the 
verb ‘shall’ in sub-section (1) has to be 
still understood as merely directory or as 
‘may’. I have already referred to the 
salient principle that if a power js coupled 
with a duty, then such coupling makes the 
exercise Of pOWer a compulsory event and 
does not vest in the authority invested 
with such poWer a discretion to act as it 
pleases Or beyOnd the directive, which is to 
be understood as a mandate annexed to 
the exercise ofsuch a power. 
cil fails to appoint a qualified and suita- 
ble person to hold the office in case any 
vacancy Occurs in it within three months 
from the date of the occurrence of such 
vacancy in accordance with section 87 (1) 
then it appears to me that the resid 

power Of the State Government to act 
and appoint a suitable person of thei 
choice is unquestionable as itis automatic, 








rq. The Supreme Court has repeatedly 
held that if a statute lays down the 
modus operandi for the statutory func- 
tionary to act and if the pattern and 
manner Of such acting is clearly set out, 
then no other mode of effectuating the 
intention Of the Legislatureis available to 
such a functionary. 

In our case the Legislature has desig- 
nedly provided a pointer in case of an 





1. (1904) 1.L.R.31 Gal.901 at p.908. 
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Omission On the part of the Council to 
appoint Within the prescribed time. If 
-hat is the basis for the challenged order 
and the State acted under section 87 (3) 
and exercised their power to appoint 
‘the 3rd respondent after noticing the de- 
fault committed by the Council, it cannot 
‘be said that they acted without jurisdic- 
tion or that the order impugned poses an 
apparent error of law or any Other appa- 
rent error. 


15, The argument is put in a slightly 
different way. Some instances are brou- 
ght to my notice wherein the Government 
did not interfere with such irregular ap- 
pointments made by the Council. ‘That 
situation Ought not to- be quoted as a pre- 
cedent. If the person aggrieved in such 
situations tolerates such an irregularity 
and if the Government overlooks the 
omission on the part of the Council, it is 
not fora third party to rely upon such cir- 
cumstances to further her own case under 
different circumstances. It cannot be de- 
nied that in those cases the Government 
ought to have acted as it did in the present 
case. But Courts ought not to give their 
seal of approval to perpetuate an-irregu- 
larity and more so an illegality if it is 
brought to their notice. It would be 
wrong tO encourage such non;exercise Of 
statutory power. It is in these circum- 
stances I am unable to hold that the prac- 
tice in the Corporation of Madras should 
be taken as a guide for the interpretation 
of the nature of the power which the 
Government has under section 87 (3). 


16. On the merits also the writ petitioner 
cannot seek for the rule as asked. Her ap- 
pointment is made subject to the approval 
of the appropriate authority, which in the 
instant case is the State Government. This 
reservation made by the Council is not 
only for the purpose of serving the intend- 
ment ofsub-section (2) , but also for other 
purposes. If the appointment is made 
wellwithin the prescribed time, it is left 
to the State Government to cOnfirm the 
appointment Or refuse to confirm the ap- 
pointment. This is provided for in subsec- 
tion (2) of section 87, If it refuses to con- 
firm — appointment, the Council shall 
appoint some other j and suita- 
ble person within fortyfive days from the 
receipt of the order refusing confirma- 
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tion. In my view, sub-section (2) of sec- 
tion 87 would come into play only if the 
vacancy has been filled up within three 
months from the date when it occurs. But, 
if at the inception the Council appoints a 
person beyond three months, thus avoid- 
ing the mandate as to the limit of time in 
sub-section (1) of section 87, then such an 
appointment is an irregular appointment. 
In such circumstances the power of the 
State Government to refuse to confirm 
the appointment is available under sec- 
tion 87 (3) . The State Government 
could not act under sub-section (2) of 
section 87 because no occasion has arisen 
for it to confirm the appointment which 
is irregular and in the teeth of the provi- 
sions Of sub-section (1) of section 87. It 
would be idle to contend that the State 
Government would confirm an appoint- 
ment made by the Councilifitismade be- 
yond three months, because the State 
Government has the residuary power un- 
der sub-section (3) to appoint a person to 
the office by itself without leaving it to 
the Council to appoint some other quali- 
fied and suitable person within forty-five 
days from the date of receiptof the order 
refusing confirmation, Itwould be extra- 
ordinary if the State Government acts 
under section 87 (2) and refuse confirma- 
tion of the appointment. The word 
‘confirmation’ implies that the appoint- 
ment itself was regular. If ani 
appointment is sought to be confirmed 
or not confirmed then it is very doubtful 
whether the State Government can exer- 
cise such jurisdiction at all under section 
If for valid reasons the State 


exercising 2 power when it has none in 
refusing tO confirm an irregular or illegal 
appointment. The question Of confirm- 
ing an irregular appoiniment does not 
ordinarily arise in such circumstances. 
Itisin the lightofsuch eventualities which 
are possible that the Legislature has p 
vided sub-section (3) of section 87 which 
enables the State Government as the 
ultimate repository of power and as 
residuary authority to act and appoint 
persons in the vacancies created. 


17. -As the app^intment of the writ peti- 
tioner was not made within three months 
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from the'date when the vacancy occurred, 
the Council made an initial mistake in 
selecting her even. though the grd respon- 
dent was senior tOherin service. As a 
matter of fact, the record discloses: that 
the merits of allthe candidates considered 
by the Council and by the Government 
were equal. The salient principle of selec- 
tion is that if everything is equal as bet- 

een the competing candidates then the 
seniormost has to be selected. This 
was also not borne in mind by the 
Council when it made the appointment 
beyond time. ‘These factors werel borne 
in mind by the Government when it 
acted under its residuary powers under 
section 87 (3) of the Act and appointed 
the 3rd respondent to the post. 


1%. One other view is also possible. As 
I said, the Council acted irregularly when 
it chose the writ petitioner tO act m the 
vacancy subject to the approval of the 
State Government. Apart from the fact 
that the petitioner did not secure any 
right to the post, as she was only asked 
to act and the appointment itself was 
subject to the approval of the State 
Government, it is a voidable appointment 
in the sense that itis for the State Govern- 
ment to act either under section 87 (2) 
or section 87 (3). If the State Govern- 
ment is prepared to waive the irregularity 
and confirm the appointment under 
section 87 (2), it might do so. Even this 
is not proper exercise of power. But 
this question does not strictly arise for 
consideration in the instant case and exce- 
pting for observations already made 
Jam not inclined to deal with that aspect 
in this case. 


zg. One Other hesitant argument was 
put forward that the principles of natural 
justice have been violated since the petL 
tioner was not called upon to state her 
Objections tO the representations made by 
the 3rd respondent. In the instant case 
the 3rd respondent Was not preferring a 
revision petition or an appeal to the 
Government. He referred the subject- 
matter to the Government to point out to 
them how the Councilacted. As I have 
already stated, the 3rd respondent was 


senioretO the petitioner and their merits | 


and ability were all approximately equal.. 
The Government studied the situation 
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in the eye of law and Ẹ corrected an error 
on record by exercising jurisdiction under 
section 87 (3). Itis not imperative that]. 
in all cases like this the person who 
temporary appointment is going to 
disturbed has tO be consulted. This is 
not a lis between two parties where th 
Government was an adjudicator for 
deciding the dispute as between them. 
In the peculiar circumstances it does not 
appear to me tO be necessary for the State 
Government tO have referred thememoran- 
dum of the 3rd respondent to the peti- 
tioner, for they Were not relatively adjudg- 
ing the merits of the candidates, but on 
the other hand they were exercising their 
ownpower under the statute which was 
occasioned by the patent default or omis- 
sion committed by the Council in that the 
temporary appointment was made long 
after the prescribed time and was therefore 
not in accordance with section 87 (1) of 
the Act. Even the equities and merits 
are not quite in favour Of the writ peti- 
tioner. She is not senior to the grd. 
respondent. Though it is a selection 
post, the 3rd respondent and herself are 
merited equally, Under the Govern- 
ment Order she has io be appointed in 
the next vacancy as the next in the hierar. 
chy. These are pointers to the effect that 
the challenged order being just and fair 
does not even prompt me to exercise 
jurisdiction under Article 226 to interfere 
with the said order. In these circums- 
tances W.P. No. 1462 of 1973 is dismissed’ 
and there will be no order as to costs. 


20. W.P. No. 1459 of 1973:—The point 
for consideration in this writ Letition 
is very simple. The writ petitioner has 
been appointed by the Council as a relie- 
ver in case any vacancy arises in the future. 
Such an appointment is not squarely 
within the meaning of section 87 (1)p 
ofthe Act. The vacancy contemplat 
in section 87 (1) is not an exnected o 
anticipated vacancy but a real vacancy. 
The writ petitioner Was appninted as 
substitute for leave or any Other vacancy 
that may arise. Itis therefore clear that 
asonthe date of appointment she was 
not to fill up a vacancy which has arisen 
before three months from the date of 
appointment. It is only to enable the 
writ petitioner to act in the contingency 
of a leave vacancy or any other similar 
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vacancy arising that she has been appoin- 
ted as a stop-gap measure for purposes of 
continuity and eventually in public inte- 
rest. Probably this has been done by the 
Council in exercise Of its rights as a 
primary administrative body functioning 
under the Act. The State Government 
interfered with such a decision of the 
Council treating itas if itwas an ap point- 
ment made under section 87 (1) and by 
providing for themselves power to act 
under section 87 (3). As I said, the 
appointment of the writ petitioner by the 
Council is not under section 87 (1) and it 
cannot be. In such cicumstances the 
residuary power under section 87 (2) or 
(3) is not available to the State Govern- 
ment tO set aside such an administrative 
order of the Council. Whatever power 
the State Government may have other- 
wise under the provisions of the Act, it 
has no power to disturb that order, under 
the guise of exercise of power under sec- 
tion 87 (3). The impugned order expres- 
sly says that the appointment of the writ 
petitioner is as a relieving officer and not 
as an officer who would permanently fill 
up a post Which has fallen vacant. As 
the appointment cannot be interpreted to 
e one under section 87 (1) the State 
Government cannot: assume power under 
section 87 (3) to set aside that order. In 
this behalf there is an error apparent. 
In so far as the appointment of the writ 
petitioner for the purpose as above has 
to be sustained as the State Government 
has exercised jurisdiction when it has 
mone under section 87 (3) and in this 
behalf there is an error of law apparent 
in the record, I may incidentally add 
that the State Government while passing 
the challenged order did not expressly 
refer to the appointment Of Saradha to 
fill up leave vacancies. But the Corpora- 
tion of Madras obviously understood the 
order of the State Government in that 
way. There is no disturbance of that 
part of the Council’s resolution by the 
State Government in so far as Saradha 
is concerned. Viewing this in that light 
the petitioner cannot complain. But as 
the order has been understood hy the Cor- 
poration of Madras so as to deprive her 
of the right to act in the leave vacency 
though she has been appointed as such 
by the Council in exercise of its authority 
as the administrative functionary in the 
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Corporation, she has come up to this Gourt. 
It is inthis perspective thatshe is entitled 
to relief. This writ petition is allowed. 
There will be no order as to costs. 


S.J. W.P. No. 1462 dismissed. 
W.P. No. 1459 allowed. 


———y 





IN THE HIGH COURT OF JUDICGA-. 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present:—M. M. Ismail, F. 

S. Sankararamakrishnan . .Petitioner® 
y. 


The State of Tamil Nadu, represen- 


ted by the Secretary, Education 
Department, Fort St. George, 
Madras-9 and another .. Respondents. 
V. Selvaraj Petitioner.. 


U. 


The Secretary, Education Depart- 
ment, Government of Tamil Nadu, 
Fort St. George, Madras-9 and 
another .. Respondents. 


(A) Constitution af India (1990), Article 
226—Writ petition—Opportunity to lead ev- 
dence and ta cross-examine respondent—Cannot 
be given. 


Ttis not possible to convert the proceedings 
in a writ petition into a regular trial as if it 
were a suit and to give an opportunity to 
the petitioner to lead evidence or tO cross- 
examine the respondent. If the peti- 
tioner Wants to pursue this point the 
proper remedy for him is tə file @ suit in 
which he will have an opportunity Of 
giving evidence and submitting himself 
to cross-examination and equally cross- 
examining any witness that may be exa- 
mined on behalf of the respondent. 
Para. 8.] 


(B) General Rules far the Tamil Nadu State 
and Subordinate Serrices, Rule 10 (a) (v)— 
Constitutional validity. 


There is no substa1c2 in the contention 
that rule 10 (a) (v) of the General , Rules 


*W.P. Nos. 5454 and 5564 of 1973. 
26th October, 1973. 
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for the Tamil Nadu State and Subordi- 
nate Services is unconstitutional. A 
person is appointed temporarily under 
rule 10 (a) (i), when the post in question 
cannot be filled in accordance with the 
rules prescribed therefor and very often 
unqualified persons are appointed tem- 
porarily till qualified persons are availa- 
‘ble therefore by the very terms Of the 
appointment, such a temporary appoint- 
-ment is capable of. being terminated at 
any time without assigning any reason. 
‘Once a person got himself appointed only 
under rule 10 (a) (il it is not open to him 
to contend that the other partof the rule 
namely rule 10 (a) (v) should not be 
applied to him. The very temporary 
character of the appointment involves 
and implies the inevitable and necessary 
consequence of the said appointment 
being terminated at any time without 
assigning any reason therefor. Further, 
itis well settled that a discretionary power 
fis not necessarily discriminatory. 

[Para. 26.] 


{C) Constitution of India (1950), Articles 311, 
14 and 16—General Rules for the Tamil Nadu 
State and Subordinate Services, rules 10 (a) 
(i) and 10 (a) (v)—Temparary Gavernment 
sercvant—Termination of services of —Arttcle 
311, when attracted—Petitianers appotitted 
as temporary part-time lecturers of Madras 
Law College under rule 10 (a) (t) —Director 
of Legal Studies sending demt-officral letter to 
Government stating that petitioners were unsutta- 
ble for the post—-Government acting under 
rule i0 (a) (v) terminating services of petitioners 
wi igning any reason—Article 311 
af attracted—Order tf liable to be challenged as 
discriminatory. 


‘When a person is aj. pointed temporarily, 
generally it is done in order to meet a 
particular contingency Or emergency and 
such an appointment is capable of being 
terminated, whenever that emergency Or 
contingency ceases, [Para. 28.) 


In the present case the Director of Legal 
Studies communicated to the Govern- 
ment about his assessment of the suita- 
bility of the petitioners to continue in the 
post of part-time lecturers in the Law 
‘College and in his opinion they were 
unsuitable. The termination of the servi- 
ces Of the petitioners on such a basis can- 
mot be said to be one by way of punish- 
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ment Or one which involves a stigma and 
therefore it does not attract the applica- 
tion of Article 311 of the Constitution. 


[Para. 28.] 


It has been settled by the decisions of 
the Supreme Court that the motive opera- 
ting in the mind of the authority in termi- 
nating the services of a temporary servant 
does not alter the character of the termi- 
nation and is not material in determining 
the said character. [Para. 30.] 


In the present case no charge was framed 
against the petitioners, no imputation was 
made against them and no enquiry was 
conducted. The termination order, apart 
from referring to the two Government 
Orders under which the petitioners were 
temporarily appointed as part-time lectu- 
rers Of the Madras Law College referred 
to the demi-official letter sent by 
the Director of Legal Studies to the 
Government. Solely on the basis of this 
demi-official letter in which the Director 
of Legal Studies had expressed his opinion 
about the suitability of the petitioners to 
be continued as fart-time lecturers and 
his recommendation with reference to 
the petitioners, it cannot be contended 
that the order is punitive in nature. It is 
admitted that the impugned order is an 
Order of discharge simpliciter. One of 
the circumstances in which the services 
of a temporary Government servant can 
be terminated is when that temporary 
Government servant is found unsuitable 
to cOntinue in office. In the present 
case the Director of Legal Studies is the 
head of the Law College and he is the 
competent person to Observe the perfor- 
mances Of the petitioners and in that 
capacity if he had expressed opinion to 
the Government and sought the impugned 
order of the Government it cannot be 
contended that any stigma is attached to 
the petitioners. Therefore the impugned 
order is not punitive in character and does 
not attract Article 311 of the Constitu- 
tion. [Para. 36.] 


It is the impugned order alone that is 
for examination and so long as that order 
does not contain any express words 
attaching any stigma to the Government 
servant cOncerned, the Court cannot 

beind that order to examine the files 
for the purpose of finding out whether 
some kind of stigma was contemt lated or, 


ai 


not. Notwithstanding this legal position, 
in irae ane re even if the circums- 
tances attendi e passing of the i - 
ned order were considered it cist D 
held that the same was not by way of 
punishment and therefore Article 311 of 
the Constitution is not attracted. 


[Paras. 39, 41.] 


(Earlier the Court held that the impugned 
order was not shown to be mala fide and 
that therefore there was no scope for 
the contention that the passing of the 
order constituted colourable exercise of 
power.) [Paras. 12, 22, 24.] 


Since the Government has not at all 
traversed Or denied the allegation made 
by each of the petitioners that he has 
been singled out among the temporary 
part-time lecturers and services have 
been terminated arbitrarily and that there 
are part-time lecturers appointed 
subsequent to the petitioners who were 
less qualified, even though the im- 
pugned order is not mala fide and it 
does not attract Article 311 of the Consti- 
tution and the Government has the power 
tO terminate the services of the ‘petitioners 
on the ground that they were found 
unsuitable to hold the post, without follow- 
ing the procedure prescribed in Article 
311, the impugned order should be auash- 
ed on the sole ground that the allegations 
of the petitioners that they have been 
singled out and arbitrarily dealt with as 
among the several part-time lecturers in 
the Law College has not been refuted by 
the ‘Government by placing before the 
Court the circumstances under which the 
Government happened to pass the 
impugned order. [Paras. 46, 48.] 


Gases referred to : 


The State of Punjab v. Ramji Lal and others, 
(1971) 2 S.G.R. 550: (1971) 2 S.G.J. 
348: AIR. 1971 S.G. 1228; Sukhbans 
Singh v. The State of Punjab, (1963) 1 
S.C.R. 416: ALR. 1962 S.G. 1711; 
K. H. Phadnis v. State of Maharashtra, 
A.LR. 1971 S.C. 998; Champaklal Chi- 
manlal Shah v. The Union of India, (1964) 
5 5.G.R. 1909: AIR. 1964 S.G. 1854; 
Parshottam Lal Dhingra v. Union of India, 
1958 S8.G.J. 217: 1958 S:G.R.. 828: 
(1958) 1 Lab.L.J. 545: A.I.R. 1958 S.G. 
36°; Jagdish Mitter v. The Union of India, 
A.LR. 1964 S.G. 449; ‘State-of Bihar v. 
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Gopi Kishore Prasad, A.I.R. 1960 S.C. 689% 
The State of Punjab and another v. Sukh Raj 
Bahadur, (1968) 3 S.C.R. 234 : (1969) I 
§.C.J. 51: ALR. 1968 S.C. 1089; State 
af Bthar and others v. Shiva Bhikshuk Mishra, 
(1971) 2 S.G.R. 191: (1971) 25.C.J. 68= 
A.LR. 1971 S.C. 1011; The State of 
Orissa and another v. Ram Narayan Das, 
(1961) 1 S.C.R. 606: (1961) 1 5.G.J. 
209: AIR. 1961 S.C. 177; Madam 
Gopal v. The State of Punjab and others, 
(1963) 2 S.C.J. 185: A.I.R. 1963 S.G. 5315 
Union of India v. R.S. Dhaba, -Income-tax 
Officer, Hoshiarpur, C.A. No. 882 of 1966, 
dated 7th April, 1969; The State of U.P. v. 
Shyam Sharma, (1972) 1 S.C.R. 184 
A.LR. 1971 S.C. 2151; Saksena’s case, 
(1967) 2 S.C.R. 496: A.LR. 1967 S.G. 
1264: Dalip Singh's case, (1961) 1 S.C.R. 
88: (1961) 2 S.G.J. 58° A.ILR. 1960 S.G. 
1305. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated in the respective affida- 
vits filed therewith the High Court will 
be Lleased to issue a writ of certiorari (1): 
and quash the the order dated 17th 
September, 1973 contained in Merro- 
randum No. 35097 F2/73-7 Edn. of the 
Government of Tamil Nadu so far as it 
concerns the petitioner (in W.P. No.5454 
of 1973) and (2) calling for the records 
relating to the Memorandum No. 35097- 
F2/73-7 Edn. dated 17th September, 1973 
of t t respondent and quash the same 
(in W.P. No. 5564 of 1973). 


G. Vasantha Pai for K.V. Padmanabha Rao 
and S. Padmanabhan, for Petitioner. - . 


Advocate-General assisted by S. Ramalin- 
gam, Assistant Government Pleader, on 
f of Respondents. i 


The Court made the following 


ORrDER.—The petitioners in these writ 
petitions are two Advocates of this Court 
and the common respondents are the 
State of 'Tamil Nadu, represented by the 
Secretary to Government, Education 
Department, Fort St. George, Madras-9 
and the Director of Legal Studies, Law 
College, Madras-1. The petitioner in the 
former writ petition was appOinted as.a 
part-time Lecturer in the Law Gollege, 
Madras, under rule 10 (a) fi) of the 
General Rules for the Tamil Nadu State 
and Subordinate Services, by G.O.Ms.~ 
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No. 1428,. Education Department, dated 
18th August, 1970, while the ,etitioner 
in the latter petition was appointed in 
the same capacity under the same rule 
by G.O.Ms. No. 1834, Education Depart- 
ment, dated 25th October, 1971. By a 
Memorandum No. 35097-F2/73-7 Educa- 
tion dated 17th September, 1973, the 
first respondent herein terminated the 
services Of the petitioners with effect 
from the date of relief and it is to quash 
this order that the two writ petitions have 
been filed by the petitioners herein. 


z. Both the petitioners challenge the 
impugned order on the following grounds, 
namely: (1) that the same is mala fide; 
(2) tbatit really amounts to one of punisb- 
‘ment and consequently the requirements 
‘of the provisions of Article 311 of the 
Constitution of India should have been 
complied with and in the j resent case, they 
have not been complied with; and (3) 
that the order is discriminatory and there- 
fore offends Articles 14 and 16 of the 
Constitution of India. In addition, the 
learned Counsel for the petitioner in the 
Jatter writ petition contends that the 
power exercised by the first rsepondent in 
terminating the services of the petitioner 
therein constituted a colourable exercise 
‘of power on the part of the respondents 
and rule ra (a (v) of the General Rules 
for the Tamil Nadu State and Subordi- 
nate Services is itself unconstitutional and 
discriminatory and is hit by Articles 14. 
and 16 of the Constitution of India. 


§. In the affidavit filed in support of the 
former writ petition, the petitioner therein 
challenges the impugned order as mala 
Jide On two specific grounds. In para- 
graph 3 of the affidavit, the petitioner 
avers that in the year 1972, the second 
respondent called the petitioner to his 
chambers in the Law College and enquir- 
ed ofhim as to whether he had any con- 
nection with a writ petition filed by 
“Thiru V. Selvaraj, the petitioner in the 
Jatter writ petition, against the State in 
respect of appointments made by the 
Public Service Commission without con- 
‘sidering the requisite qualifications neces- 
sary for the post of part-time lecturer in 
the Law College and the petitioner 
immediately told the second respondent 
that he had no manner of connection 
‘whatever with the filing of that petition 
and that the second respondent should 
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not hold thatout against the petitioner in 
the mistaken belief that he had a hand ia 
the same. In paragraph 4 of the affidavit, 
he alleges that he understood that recent- 
ly in the Supreme Court, in a petition 
filed by the Ex-Chief Secretary to the 
Government Of Tamil Nadu, Thiru V. 
Selvaraj, the petitioner in the latter writ 
petition, was instructing the Counsel for 
the Ex-Chief Secretary in the Sug reme 
Court and that the hearing of the said 
case was concluded in August, 1973; that 
after the impugned order was passed, 
the petitioner on 25th Set tember, 1973 
at 12 noon called on the second respon- 
dent at his office in the Law College 
Buildings and enquired of him as to what 
was contained in the confidential report 
and why his explanation had not been 
called for, if there was anything materially 
wrong with his conduct; that the second 
respondent refused to divulge at first the 
reason, Which was contained in the said 
confidential report, but later informed 
the petitioner that the whole matter 
hinged on the petitioner’s conduct in 
Mr. Royappa’s case as Counsel working 
for him, behind the scenes and assisting 
Mr. Selvaraj; that he, the petitioner, 
denied the allegation and requested the 
second respondent tO intercede on his 
behalf; and that the second respondent 
then frankly told the petitioner that while 
he (the second rest ondent) was satisfied 
with his (petitioner’s) work, any recom- 
mendation by him then made would not 
have any weight with the first respondent 
which had made up its mind to terminate 
the petitioner’s services without assigning 
any reason whatever, for his alleged con- 
nection along with Mr. V. Selvaraj in 
the Royappa’s case. Itis with reference 
to these allegations that the petitioner 
stated in paragrpah 5 of the affidavit 
that the termination of his services in the 
above circumstances was mala fide and 
without any basis whatever. The peti- 
tioner further avers in the affidavit that 
as a matter Of fact he had no connection 
with any Counsel who was connected with 
the case Of Mr. Royappa; nor had he 
any connection with Mr. E.P. Royapfa, 
Ex-Chief Secretary, who was a total 
stranger tO him; and that to attribute 
to him such intimate connection and to 
consider him as having been secretly 
assisting the said person against the 
Government was, to say the least, false 
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and a vicious statement intended to 
wreck his career and divest him of his 
lecturership without giving him an oppor- 
tunity to be heard in that behalf. 


4. Since the allegations in the affidavit 
referred to the meeting which the peti- 
tioner was alleged to have had in the year 
1972 and on 25th September, 1973, the 
second respondent in his counter-affidavit 
has dealt with the same. In paragraph 3 
of the counter-affidavit the second res~ 
pondent completely and totally denies 
that he called the petitioner in the year 
1972 to his chambers in the Law College 
and enquired of hiw as to whether he 
had any connection with a writ petition 
filed by Thiru V. Selvaraj against the 
State in respect of the appointments made 
by the Public Service Commission. He, 
therefore, contends that the further allega- 
tion that the petitioner told him (the 
second respondent) that he had no manner 
of connection with that writ petition was 
also not true and further states that 
no such discussion took place between the 
second respondent and the ; etitioner and 
that such a story had been deliberately 
concocted for the purpose of prejudicing 
the mind of this Court. In paragraph 4 
of the cOunter-affidavit, the second res- 
pondent avers that the allegations of the 
petitioner in paragraph 4 of his affidavit 
that Thiru V. Selvaraj was instructing 
the Counsel for the Ex-Chief Secretary in 
the case before the Supreme Court was 
notamatter within his personal know- 
ledge. The second respondent admits that 
he sent a demi-official letter dated 11th 
April, 1973 to Thiru Balraj, Deputy 
Secretary, Education Department, regard- 
ing some Of the lecturers of the Law 
College and that letter was written in his 
capacity as the Head of the Department 
of Legal Studies, regarding their suita- 
bility and continuance in service and that 
such confidential inter-Departmental 
communications were not intended for 
service On the employees concerned. In 
paragraph 4 Of his affidavit that on 25th 
September, 1973 at 12 noon the petitioner 
alid on the second respondent was false 
and that the allegation that the petitioner 
enquired, the second respondent as to 
what Was cOntained in confidential 
report and as to why his explanation had 
not been called for and wanted to know 
whether there was anything materially 
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wrong with his conduct was not correct? 
In this paragraph, the second respon- 
dent totally denies that there was any 
meeting between the petitioner and the 
second respondent on 25th September, 
1973 Or there was any cOnversation as 
alleged in the affidavit of the petitioner. 


5- The petitioner in this writ petition 
has filed a reply affidavit reiterating bis 
allegation in the affidavit in this behalf, 
and contending that the denial of the 
second respondent was deliberate and 
made only for the purpose of the case. 


6. On behalf of the first respondent, a 
counter-affidavit has been filed by the 
Secretary to Government in the Educa- 
tion Department. In paragraph 3 of 
this counter-affidavit, he states that with 
reference to the allegations in paragraph 4 
of the affidavit of the petitioner, ‘‘I sub- 
mit that I have absolutely no knowledge: 
of the alleged conversation that took place, 
between the petitioner and the second 
respondent in which the second respon- 
dent is said to have informed the peti- 
tioner that I had made up my mind to 
terminate his services without assigning 
any reason whatever for his alleged con- 
nection along with Mr. Selvaraj in 
Royappa’s case”. In paragraph 4 of the 
counter-affidavit, he further avers: “The 
allegation in paragraph 5 of the affidavit 
that the termination of the petitioner’s 
services is mala fide is stoutly denied”. 


4, In view of the above counter-afhida- 
vits, Mr. G. Vasantha Pai, learned 
Counsel for the petitioner in the former 
writ petition, sought to make out three 
points. The first is, that the petitioner 
must be given an opportunity tO cross- 
examine the second respondent, in view 
of his total denial of the allegations made 
by the petitioner in his affidavit. ‘The 
second is, that the first respondent has 
merely stated that he had absolutely no 
knowledge of the alleged conversation 
that took place between the petitioner 
and the second respondent, buthe did not 
independently deny that the first respon- 
dent had made uw. its mind to terminate 
the services of the petitioner without 
assigning any reason whatever for his 
alleged connection along with Mr. 
Selvaraj, in Royat pa’s case. The third, is 
that the second respondent in paragraph 
4 of his counter-affidavit, while dealing 
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with the allegations in. paragraph 4 of 
the affidavit of the petitioner stated that 
he would be producing “‘for the perusal 
of this Hon’ble Court the original of my 
demi-official letter dated 11th April, 
1973 at the time of the hearing of the 
Writ petition”, and this clearly shows that 
the second respondent had taken back 
the demi-official letter sent to the first res- 
pondent and had the same in his custody 
and this itself establishes mala fides. 


. In my opinion, there is no substance 
in any of these three points. As far as 
the first point is concerned, it is not possi- 

le to convert the proceedings in this 

t petition into a regular trial, as if it 
ere a suit and to give an opportunity 
to the petitioner to lead evidence or to 










tO cross-examination and equally cross- 
any Witness that may be exa- 
on behalf of the rest ondents herein. 
Therefore, I have necessarily to proceed 
On the basis that this controversy cannot 
be gone into and decided in this proceed- 
ings. 
9 With regard to the second joint, 
am clearly of the opinion that in the 
absence of any st ecific allegations in the 
affidavit filed by the petitioner that the 
first respondent had made up its mind to 
terminate the services of the petitioner 
without assigning any reason whatever 
for the alleged connection of the peti- 
toner with Mr. Selvaraj in Royappa’s 
case, there was no obligation cast uj on the 
first respondent to indep endently deny the 
same. As I have pointed out already, 
the only allegation that has been made in 
this behalf by the petitioner is that the 
second respondent told him to that 
effect. But the second respondent has 
denied the entire meeting between the 
petitioner and himself and consequently 
the Only thing that the first respondent 
could do was to say whether he any 
knowledge or not of the said conversa- 
tion and there was no further obligation 
imposed on the aah of the counter- 
affidavit filed on behalf of the first res- 
pondent to further say whether the first 
respondent had made up its mind to termi- 
nate the services of the } etitioner without 
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assigning any reason whatever for his: 
alleged connection with Mr. Selvaraj in 
Royappa’s case. 


ro. As far as the third point is concerned, 
the contention is far-fetched. ‘The word,,. 
“original” Occurring in the counter-affida- 
vit of the second respondent obviously is a 
mistake. Before me, the file of the Govern- 
ment cOntaining the original of the demi- 
Official letter sent by the second rest on- 
dent and the office copy of the same 
,maintained by the second respondent 
have been produced. There is absolutely 
no scope for any ent that the 
second respondent took back the demi- 
official letter sent by him to the first 
respondent and had it in his custody and 
it is that Original the second respondent 
promised to produce before this Court at 
the time of the hearing. The entire 
argument was based upon the word, 
“original” occurring in the counter- 
affidavit of the second respondent which 
expression Obviously was used only to 
refer to the copy which he had with him. 


xı. In this context, Mr. Vasantha Pai 
relied on the following passage Occurring 
in the judgment of the Supreme Court in 
the State of Punjab v. Ramyi Lal and others?: 


**Counsel for the State of Punjab con- 
tended that the plea that the action of 
the State was not bma fide cannot be 
said to be established, unless the party 
alleging that case names the officer 
or officers guilty of conduct which 
justifies an inference that the official 
act was done for a collateral pwy ose, 
and since no such attempt was made 
and the High Court did not find that 
any named officer or officers was 
or Were respOnsible for that official 
act the plea that it was not bona fide 
must fail. We do not think that the 
Jaw casts any such burden upon the 
party challenging the validity of the 
action taken by the State Government. 
The State Government has undoubt- 
edly to act through its officers. What 
matters were cOnsidered, what matters. 
were placed before the final authority, 
and who acted on behalf of the State 
Government in Issuing the order in 
the name of the Governor, are all with- 





1. (1971) 2S.C.J.348 : (1971) -2 S.Q.R. 550 : 
AIR. 1971 S.C. 1228 at 1231, 


i) 


in, the knowledge of the State Govern- 
ment, and it would be placing an 
intolerable burden in proof of a just 
claim tO require a party alleging 
mala fides of State action to aver in 
his petition and to prove by positive 
evidence that a particular officer was 

onsible for misusing the authority 
of the State by taking action for a 
collateral purpose”. 


I am of the opinion that the above p assage 
has no relevancy whatever to the facts of 
the present case, which I have set out 
already in full with reference to the 
allegations and denials contained in the 
affidavit and reply affidavit and the 
counter-affidavits. 


xz. Further, there is this additional fact. 
The authority competent to terminate 
the services of the petitioner and did 
terminate them is the first respondent. 
Admittedly, there is no averment in the 
affidavit directly alleging mala fide 
against the first res ondent. Therefore, 
I must proceed on the basis that the 
impugned order of the first respondent 
is not shown to be mala fide. 


1g. The charge of mata fides in the latter 
writ petition has been made on the basis 
of a different set of allegations. The peti- 
tioner therein states in his affidavit that 
about November, 1971 the Tamil Nadu 
Public Service Commission called for 
applications to fill permanent vacancies 
of full-time junior Professors and part- 
time Lecturers in the Law College under 
the rules prescribed therefor and the 
Public Service Commission selected a 
number of unqualified persons, rejecting 
the claims of really qualified persons 
including the petitioner therein; and that 
the petitioner thereafter filed a writ 
petition, W.P. No. 962 of 1972 on the 
file of this Court challenging the selection 
made by the Public Service Commis- 
sion. i: to the petitioner, in 
the affidavit filed in support of that 
writ petition, the petitioner herein had 
stated that the second respondent was 
one ofthe Members of the Selection 
Committee in his capacity asthe Director 
of Legal Studies for the selection of the 
candidates, that the 18th respondent to 
W.P. No. 962 of 1972 is the wife’s brother 
of the second respondent, that the second 
respondent participated in assessing the 
61 
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merits and demerits of the various at pli- 
cants, that he was able to influence the 
selection Of the 18th respondent to that 
writ petition, though he did not possess 
the necessary qualifications; a that 
certain Other persons were selected as they 
happened to belong to the same com- 
munity as the second respondent. The 
petitioner herein further challenged the 
selection on the basis that favoured treat- 
ment was given tO persons who were in 
some way Or Other connected with the 
ruling D.M.K. party and contended that 
the petitioner was victimised, he bemg a 
member of the Nadar community in 
Kanyakumari District, which is the only 
District which did not return any but one 
member of the ruling party to the Tamil] 
Nadu Legislative Assembly in the last 
election. A ing to the petitioner, 
to that writ petition he had impleaded 
the first respondent as well as the second 
respondent herein as respondents 1 and 9 
and the Chairman of the Public Service 
Commission as the second respondent 
and selected candidates were impleaded 
as other. respondents; counter-affidavits 
were filed by Thiru K. Diraviam 
on behalfof the first respondent and 
by Thiru A. Palaniswamy, the third 
res.ondent; and in the counter- 
affidavit, the first respondent had stated 
that the Government, on a careful consi- 
deration, had. decided not to grant any 
exemption from the prescribed qualifi- 
cations and had passed orders appoint- . 
ing those who fulfilled all the necessary 

qualifications as per the notification and 
the deponent had taken objection in the 
counter-affidavit to the  petitioner’s 
allegation in the affidavit filed by him. 
The petitioner further avers that there 
was subsequently another selection by the 
Public Service Commission at which also 
the. petitioner was not selected; that 
during the pendency of the writ petition, 
finding that the favoured persons could 
not be taken into the college, the second 
respondent filed a petition before this 
Court stating that the College was in 
urgent need of lecturers, that the students 
were threatening to strike for want of 
sufficient teaching staff, that fully qualified 
persons were not available for appoint- 
ment and that therefore heshould bẹ per- 
mitted to make temporary a 
under rule 10 {a} (i) of the General 
Rules for the Tamil Nadu State and Sub- 
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ordinate Services. The petitioner then 
contends that the permission was granted 
and ultimately in view of the statement 
made by the first respondent in the 
counter-affidavit, the writ petition itself 
‘was dismissed as withdrawn. On the 
basis of these allegations, the petitioner 
herein states in paragraph 18 of his 
affidavit that ever since the filing of that 
writ petition, the second respondent was 
not favourably disposed towards him and 
the petitioner felt that the reason for his 
being sO was the filing of that writ peti- 
tion by him. 


14. The second aspect of the allegation 
of mala fides is based on the fact that the 
petitioner herein was engaged by Mt. 
E.P. Royappa, the former Chief Secretary 
‘Of the State of Tamil Nadu to appear in 
his case in W.P. No. 284 of 1972 before 
the Supreme Court of India and that he 
actively assisted the Counsel appearing in 
the Supreme Courtin the conductof his 
‘case by inspecting all the Government 
files relevant to the case in the secretariat 
under the orders of the Supreme Court 
and taking notes and preparing fascimile 
copies of documents for that purpose. 


15. According to the petitioner, these 
two sets of facts have infuriated the res- 
pondents herein and consequently the 
impugned Order, which was mala fide, was 
passed for the purpose of getting rid of 
the petitioner and satisfying the personal 
grudge of the authorities against the peti- 
tioner. The petitioner alleges that the 
respondents were ul-disposed towards 
him on account of the representations 
made by hir to the different authorities 
regarding the manner in which selection 
of part-time and full-time Lecturers was 
made and his filing the writ petition, 
W. P. No. 962 of 1972. He further 
avers that the allegations made by him 
in the affidavit filed in support of that 
writ petition infuriated the rest ondents 
and the said allegations naturally 
created a personal grudge in the 
minds of the respondents against the 
petitioner and that it was evident 
that they had been biding their time 
to terminate the services of the 
petitioner. According to the petitioner, 
the statement made by Mr. Diraviam in 
in the counter-affidavit filed in W.P. 
No.g62 of 1972 was to the effect that the 
petitioner made reckless allegations; 
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-further Mr. Diraviam had even expressed 


surprise at the petitioner, who was a 
Government servant, having made such 
allegations. The petitioner further 
states that that the above statement of 
Mr. Diraviam only showed the extent to 
which he was personally affected. by the 
averments made by the petitioner in 
W.P. No. 962 of 1972. According to 
him, tbe fact of his having filed W.P. 
No. 962 of 1972 and thereby the res- 
pondents being compelled to agree that 
they would not appoint unqualified 
persons naturally caused bitterness in the 
minds Of the respondents and that is the 
cause for the impugned order. The peti- 
tioner goes to the extent of saying that 
for the above reasons the respondents 
were interested in getting rid of him some- 
how or Other and they could not be expec- 
ted to take a dispassionate and impartial 
attitude in the case of tbe petitioner. 


16. An elaborate counter-affidavit ha" 
been filed by the second respondent 
herein and in that ccunter-affidavit, 
the second respondent, while referring to 
the selection made by the Public Service 
Commissicn, the writ petition filed 
by the petitioner and the 
counter-affidavit filed by him, contends 
that those facts did not create in his mind 
any bias or prejudice. He further states 
in the counter-affidavit that the counter- 
affidavit filed by the respondents in W.P. 
No. 962 of 1972 may be read as part and 
parcel of the counter-affidavit filed by him 
in tbe present writ petition. In that 
counter-afiidavit he had stated: 


“It is true that Thiru Doraiswamy is 
my brother-in-law but it is totally 
false to say that I participated either 
in the assessment of merits Or in the 
deliberation of the Commission in 
regard to his selection. In fact I did 
not at all participate in his selection 
I have endorsed this fact in the records 
of the Tamil Nadu Public Service 
Commission nor did I participate in 
the discussions either for bis selection. 
The selection was done entirely by the 
Other members of the Tamil Nadu 
Public Service Commission and there- 
fore there is nO question of any influ- 
ence being brought upon the other 
Members of the Tamil Nadu Public 
Service Commission. Since I did not 
participate there was absolutely no 


embarrassment to the other Members 
of the Commission. The statement 
that the direct personal interest of 
mine in One Of the candidates vitiated 
the entire selections is totally in 
correct and untenable”. 


The second respondent has further stated 
in his counter-affidavit that the respon- 
‘dents have no favourites; nor is the 
writ petitioner persana non, grata with the 
second respondent; and that the second 
respondent as the Head of the Legal 
Department and as Director of Legal 
Studies in charge of administration of 
the Law College and entrusted with the 
task of coaching the students for the exa- 
mination in law, was duty bound to study 
the suitability of the candidate who may 
apply for appointment as lecturer in the 
Law College and retain only such of those 
who are found suitable for the job. With 
regard to the allegations of the petitioner 
in relation to his active association with 
the conduct of Mr. Royappa’s case, the 
second respondent has stated that they 
were not matters within his knowledge and 
that consequently the alleged association 
of the petitioner with the conduct of 
Mr. Royappa’s case could not have had and 
did not have any influence on him at all 
with reference to his attitude towards the 
petitioner herein. 


17. An independent counter-affidavit 
has been filed by the Secretary to Govern- 
ment, Education Department on behalf of 
the first respondent. Paragraphs 3 to 5 
of the said counter-affidavit are as 
follows: 


‘fo, As regards the allegations in 
paragraph 22 (8) of the affidavit I 
submit I have neither personal nor 
official knowledge of the petitioner 
having been assOciated in any way with 
the case of Mr. Royappa and it is 
absolutely baseless to say that this 
alleged association bad any influence 
On me in passing the impugned order. 


4. Regarding the allegation mentioned 
in para.22 (g) I wish to state that it is 
correct to say that I filed a counter 
in W.P. No. 962 of 1972 denying the 
allegations made by the petitioner while 
challenging the selection for appoint- 
ment of lecturers in the Law College 
by the Service Commission. Those 
proceedings have nothing to do with 
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the impugned order and I wish to state 
categ°rically that the present impugned 
order was not in any way influenced or 
motivated by the said writ petition 
filed by the petitioner. 


5. I totally deny the allegations of 
mala fides made against me or the 
Government while passing the impug- 
ned order”, 


A reply affidavit has been filed by the 
titioner reiterating his contentions in 
the affidavit. 


18. The question for consideration is, 
whether, having regard to the allegations 
made in the affidavit and reply affidavit 
of the petitioner and the counter- 
affidavits of the respondents, the case of 
mala fides alleged by the petitioner has 
been made out. As I have pointed out 
already, the allegations of mala fide 
spring from two different sets of facts. 
The first set of facts related to the filing 
of the writ petition, W.P. No. 962 of 
1972 by the petitioner, in which he had 
made allegations against the first res- 
pondent as well as the second respondent 
herein. In my opinion, the mere fact 
that the petitioner filed such a writ peti- 
tion and made such allegations cannot be 
said to have made the respondents 
herein to entertain any bias or prejudice 
against or illwill towards the petitioner 
herein. Filing of writ petitions by 
Government servants against the Govern- 
ment has become a daily Occurrence now. 
Equally the allegations of mala fides made 
against the Government and other Officers 
and authorities in the affidavits filed in 
support of writ Pe filed by Govern- 
ment servants have become a common 
feature. Therefore, if it is to be con- 
tended or held that the filing of such an 
affidavit and making of such an 
allegation have influenced the Govern-, 
ment or the officers in Government in 
in One way or the other towards the 
Government servant concerned, every 
other Government servant could be the 
object of such illwill or prejudice. 
Further, in this particular case, it is 
admitted that it is Thiru K. Diraviam, 
who passed the impugned order in his 
capacity as Secretary to Government in 
the Education Department and the said 
Thiru K. Diraviam had no reason to 
bear illwill towards the petitioner because 
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of the allegations made in the affidavit 
filed by the petitioner in W.P. No. 962 
of 1972, since none Of the allegations had 
anything to do with Thiru K. Diraviam. 
19. The only point that has been stres- 
sed in the affidavit filed in the present writ 
petition is that inthe counter-affidavit 
filed by Thiru K. Diraviam on behalf of 
the first respondent in W.P. No. 962 of 
1972 it is stated that the allegations made 
by the petitioner in that writ petition 
were reckless and it was surprising that 
a Government servant should have 
made such reckless allegations. I am 
unable to hold that simply because Thiru 
K. Diraviam had made such a statement 
in the counter-affidavit filed on behalf of 
the first respondent in W.P. No. 962 of 
1972, be must be deemed or held to be 
prejudiced or biased against the peti- 


tioner herein. 


mo. The second set of facts related to the 
association Of the petitioner in the con- 
duct of Mr. Royappa’s case. As far as 
that aspect in cOncerned, I do not see 
any reason why Thiru K. Diraviam, who 
Sei the impugned order, should have 
prejudiced or biassed against the 
titioner for that reason. Thiru K. 
iraviam is as much an officer of the 
Government as Mr. Royappa is and there 
is absolutely no reason why one officer 
of the Government functioning as Secre- 
tary of a particular Department should 
be prejudiced or biassed against another 
officer of the Government filing a writ 
etition against the State. ‘Therefore 
am unable to hold that in passing the 
impugned order, Thiru K. Diraviam 
was in any way biassed or prejudiced 
against the petitioner herein. 


ax. As far as the second respondent is 
concerned, taking the normal human 
nature into account, certainly he should 
ehave been piqued and embarrassed, when 
the petitioner herein in the affidavit 
filed in support of the writ petition, W.P. 
No. 962 of 1972 made personal allegations 
against him. However, I am of the 
opinion that that is not sufficient to hold 
that the second respondent was deter- 
mined to get rid of the petitioner on that 
ground, The second respondent himself 
has stated in the counter-affidavit filed 
by him in that writ petition that he did 
not participate in the selection or assess- 
ment Of the merits or demerits of his 
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brother-in-law and that it was only the 
Members of the Public Service Gommis- 
sion who assessed the suitability of his 
brother-in-law. When that was the real 
position, it is t00 much to hold that the 
second respOndent bore illwill towards 
the petitioner herem and wanted to get 
rid of him from his position as part- 
time Lecturer in the Law College, simply 
because he had made such allegations 
in the affidavit filed in support of that 
Writ petition, which were not true, as 
borne out by the records. Further, every 
officer is expected to discharge his official 
duties fairly and objectively, irrespective 
Of any personal predilections or prejudi- 
dices and it is not every One who fails 
to rise up to the above expectation or 
standard. In my opinion, it is not pos- 
sible to hold that the second respondent 
wanted tO wreak vengeance on the peti- 
tioner herein Or to wreck his career throw- 
ing away all the responsibilities and decen- 
cies and fair play attached to his office 
simply because the petitioner herein 
chose to make untrue allegations against 
him in the affidavit filed in support of 
W.P. No. 962 of 1972. 


ag. With regard to the association of the 
petitioner herein in the conduct of Mr. 
Royappa’s case in the Supreme Court, 
the second respondent has stated in his 
affidavit that he had no knowledge of the 
same and that he had nothing to do witb 
the same. There is absolutely no justi- 
fication for coming to the conclusion that 
the said association of the petitioner in 
the conduct of Mr. pees case had. 
in any way prejudiced the second res- 
pondent against the petitioner, since the 
second respondent had absolutely no 
concern with that case. Therefore, 
I am clearly of the opinion that the 
allegations of mala fides made against 
the respondents herein had not been 
made out in the present case. 


ag. Mr. S. Padmanabhan, learned 
Counsel for the petitioner in the latter 
writ petition, drew my attention to the 
decision of the Supreme Court in 
Sukhbans Singh v. The State af Punjab 
in which with reference to the facts and 
circumstances Of that case, the Supreme 
Court held that the action of the Govern- 
ment in reverting the appellant in that 


re (1963) 1 S.G.R. 416: AIR. 1962 5.0. 
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case to his origina inal post of Tahsildar was 
mala fide and the reversion was by way of 
punishment for misconduct without com- 
plying with the provisions of Article 311 
(2) of the Constitution of India. That 
decision did not lay down any general 
principle in this behalf, but the conclu- 
sion that the order was mala fide was 
arrived at having regard to the special 
facts and circumstances of that case. 


a4. The contention of Mr. S. Padma- 
nabhan that the passing of the impugned 
Order cOnstituted a colourable exercise 
of power 1s connected with the allegation 
of mala fides. Once I have found against 
the allegation of mala fides, there is no 
scope for the contention that the pass- 
ing of the impugned order constituted 
colourable exercise Of power. 





25. This takes me on to the second of 
the points, namely, that the impugned 
order constitutes punishment, that the 
provisions of Article 311 of the Consti- 
tution of India are applicable and that 
those provisions have not been complied 
with, It is not in dispute that the peti- 
tioners herein were appointed only tem- 
porarily as part-time Lecturers in the 
Law College under the provisions of 
Rule 10 (a) (i) of the General Rules for 
the Tamil Nadu State and Subordinate 
Services. The said Rule is as follows: 


“10. Temporary appointments.—(a) (Ù 
(1). It is necessary in the public interest 
owing tO an emergency which has arisen 
to fillimmediately a vacancy in a post 
borne On the cadre of a service, class or 
category and if there would be undue 
delay in making such appointment in 
accordance with these Rules and the 
Special Rules, the appointing authority 
may temporarily appoint a person, 
Otherwise than in accordance with the 
said rules. 


2) No appointment under sub-clause 
n shall ordinarily be made of a person 
who does not possess the qualifications, 
af any, prescribed for the said service, 
class or category. Every person who 
does not possess such qualifications and 
who has been or is appointed under 
sub-clause (1) shall be replaced as soon 
as possible by a person possessing such 
qualifications”. 

y admittedly under Rule to (a) (o) 
of the said rules the services of such an 
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appointee can be terminated at any time 
without assigning any reason whatever. 
Consequently power is available to the 
Government to terminate the services 
of the petitioners as they have done in 
the present case. However,.the learned 
Counsel’ for the petitioners contends such 
a termination can take glace only in the 
course Of Ordmary routine administra- 
tion or because of exigencies of service 
and the order should be one of “accident 
of service” as referred to by the Supreme 
Court in K. H. Phadnis v. State of 
Maharashtra’, The learned Counsel 
further contends that in this particular 
case, the impugned order has been passed 
on the basis of a demi-official letter dated 
11th April, 1973 sent by the second reg- 
pondent herein to the first respondent and 
that consequently if that demi-official 
letter contained any remarks adverse 
against the petitioners herein, they should 
have been given an opportunity to defend 
themselves and that in that sense Article 
311 Of the Constitution of India has been 
violated. The further contention is that the 
matter is One Of substance and not of form 
and simply because the impugned order 
in the present case merely states: 


“The services of the following candi- 
dates who were appointed temporarily 
under rule 10 (a) (i) of the General 
Rules for the Tamil Nadu State and 
Subordinate Services as Part-time 
Lecturers in the Law College, Madras 
are terminated with effect from the 
date of relief: 


1. Thiru V. Selvaraj. 
2. Thiru S. Sankararamakrishnan’’. 


it cannot be held that the impugned order 
constitutes termination or discharge 
simpliciter of the petitioners herein; and 
that if that order is taken into account 
along with the demi-official letter of | 
the second respondent, it will clearly 
show that the order is one Of punishmens 
and that therefore Article 311 of the 
Constitution of India has been violated; 


26. Before I deal with the above œo- 
tention, I shall dispose of the other 
contention Of Mr. S. Padmanabhan that 
Rule 10 AS (v) itself is unconstitutional. 
I am of the opinion that there is mo sub- 
stance in such a contention. A itl 
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ig appointed temporarily under Rule 10 
(a) (Ù, when the post in question can- 
not be filled in accbrdance with the rules 
rescribed therefor and very often unqua- 
lified persons are appointed temporarily 
till qualified persons are available and 







imself appointed only under Rule 
10 (a) (i) of the General rules for the 
Tamil Nadu State and Subordinate 
Services, it is not open to him to contend 
that the other part of the rule, namely 


the petitioner in W. P. No. 5564 of 1973 
got h 


to this conclusion of mine. Ip that case, 
an argument was advanced that Rule 5 of 
the Central Services (Temporary Ser- 
vice) Rules, 1949, was unconstitutional, 
as hit by Article 16 of the Constitution of 
India and the said argument was rejected 
by the Supreme Court. The said Rule 
was: : 


“‘(a) the service of a temporary Govern- 
ment servant who is not in quasi- 
permanent service shall be liable to 
termination at any time ty notice in 
writing given either by the Government 
servant to the appointing authority or 
by the appointing authority to the 
Government servant. 


(b) The period of such notice shall be 
one month, unless otherwise agreed to 
by the Government and by the Govern- 
ment servant: 


Provided that the service Of any 
such Government servant may be ter- 
- minated forthwith by payment to him 
of a sum equivalent to the amount of 
his pay plus allowances, at the same 
rates at which he was drawing them, 
immediately before the termination of 
his services for the period of the notice or 
as the. case may be, for the period by 


1. (1964) 5S.C.R.190; A.I.R. 1964 S.C. 1854, 


which such, notice falls short of 
month or any agreed longer period’ 


with the contention advan 
before it, the Supreme Court poir 
Out : 


“These rules show that there are 
classes Of employees namely, (1) ] 
manent employees and (i) tempo 
employees, the latter being divi 
into two sub-clauses (a) quasi- 
manent, and (b) temporary. It 
well-recognised that the Governm 
may have to employ temporary : 
vants to satisfy the needs of a pa 
cular contingency and such empl 
ment should be perfectly legitim 
There can also be no doubt, if suc 
class of temporary servants, cOuld 
recruited that there would be nott 
discriminatory or violative of ec 
opportunity if the conditions of 
vice Of such servants are differen 


applies to one class of Governm 
servants in the matter of terminai 
but does not apply to the other 

classes can be said to violate equé 
of opportunity provided in Article 
The classification of Government 

vants into these -classes is reason; 
and differences in tke matter of 

mination of service between tl 
classes cannot be said to be discri 
natory in the circumstances. In pa 
cular the very fact that the servic 
a Government servant, is purely tex 
rary makes him a class apart from tł 
in permanent service and such Govi 
ment servant cannot necessarily cl 
all the advantages which a permar 
servant has in the matter of securit 
service”. 


Therefore, in my opinion, there is 
substance in this contention of 
Padmanabhan. Further, it is well-set 
that a discretionary power is not ne 
sarily discriminatory. 

a7. With regard to the main conten 
based on Article 311 of the Constitu 
of India, it is needless to cite author 
for the proposition that whenever an 0 
of termination affecting the service | 
Government servant is passed, and 
said Government servant challenges 



























not a matter really of form 
nbstance. As IL have pointed 
in this case, the second res- 
sin has sent a demi-official 
ryth April, 1973 to the first 
herein and the petitioners’ 
that a copy of the said demi- 
was not served on them, 
ond respondent has taken up 
at it is a confidential com- 
sent by him in his official 
A that the petitioners are not 
ı copy of the same. I have 
to the fact that the file of the 
ənt containing the original 
letter sent by the second 
erein as well as the office 
second respondent have been 
before me. That demi- 
makes recommendations in 
Lecturers of the Law Col- 
m the petitioners are two. 
to the petitioners, the second 
ahaa his Opinion that 
and conduct as Lecturers in 
lege had not been satisfactory. 
d to the petitioner in the 
petition, he further stated 
also nOt upto the mark and 
gathered that there was a 
ry about his involvement in 
ion episode, and therefore 
aded that his services might 
sd. With regard to the peti- 
> latter writ petition, he stated 
rk and conduct were not satis- 
Met he had not by then handled 
ficiently; and that there have 
s from the students about his 
rork and therefore he requested 
rs terminating bkis service 
Sued. ‘The question for consi- 
, whether these remarks can 
Onstitute a stigma, as contended 
etitioners herein, and conse- 
> provisions of Article 311 of 
tion of India are attracted. 


early of the opinion that there 
ance in the contention of the 
in this behalf. When a 
pointed temporarily, generally 
in Order tO meet a icular 
y or emergency and such an 
nt is capable of being terminated 
that emergency or contin- 
es, Asa aa of fact, it Pa 
e post i is temporary an 
se eT post itself if abolished, 
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automatically the Dora itself is 
terminated. It may be that the post is 
permanent and temporary appointment 
is made till permanent arrangements are 
made to fill up the post and therefore 
when the permanent arrangements are 
made, the temporary appOintment is 
terminated. It may be that even before 
permanent arrangements are made, if 
a particular person appointed temporarily 
is found unsuitable to hold the post, his 
services can be terminated. In this parti- 
cular case, as I have pointed out already, 
the second respondent had communi-| 
cated to the first respondent about his 
(second respOndent’s) assessment of th 
suitability of the petitioners herein to 
continue in the posts of part-time Lec-| 
turers in the Law College and in hi 
Opinion they were unsuitable. Th 
termination Of the services of the ` peti- 
tioners On such a basis cannot be said to 
be one by way of punishment or one which 
involves a stigma and therefore it attrac 

the application of Article 311 of the 
Constitution of India. ' 










29. A temporary Government servant 
occupies a peculiar position. Though 
Article 311 of the Constitution of India 
applies both to permanent Government 
servants and temporary Government 
servants, in its application to a temporary 
Government servant, the incidence of his 
office cannot be ignored. The Supreme 
Court in more than one decision has con-. 
sidered the case of temporary Govern- 
ment servants and has pointed out the 
peculiar features present in their case, 
starting from its decision in Parshottam Lal 
Dhingra v. Union of Indiat. 


go. In Jagdish Mitter v. The Union of 
India*, Supreme Court observed: 


“It is thus clear that every order 
terminating the services of a public 
servant who is either a temporary ser- 
vant, or a probationer, will not amount 
to dismissal Or removal from service 
within the meaning of Article 311. It 
is Only when the termination of the 
public servant’s services can be shown 
to have Feen ordered by way of punish- 
ment that it can be characterised either 
as dismissal or removal from seryice. 





1. 1958 S.G.J. 217: 1958 S.CG.R. 828: 
(1958) 1 Lab.L.J. 545: AIR. 1958 S.C. 36, 
2. ALR. 1964 S.C. 449 at 452. 
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It is true that the tenure held by a 
. temporary public servant or a pro- 
bationer is of a precarious character. 
His services can be terminated by one 
month’s notice without assigning any 
reason either under the terms of con- 
tract which expressly provide for such 
termination or under the relevant 
statutory rules governing temporary 
appointments or appointments of pro- 
-bationers. Such a temporary servant 
can also be dismissed in a punitive 
way; that means that the appropriate 
authority possesses twO powers to ter- 
minate the services of a temporary 

ublic servant; it can either discharge 

im purporting tO exercise its power 
under the terms of contract or the rele- 
vant rule, and in that case, it would be 
a straightforward and direct case of 
discharge and nothing more; in such a 
case, Article 311 will not apply. The 
authority can also act under its power 
to dismiss a temporary servant and 
make an order of dismissal in a straight- 
forward way; in such a case, Article 
311 will apply. 


This simple position is sometimes com- 
plicated by the fact that even while 
exercising its power tO terminate the 
services of a temporary servant under 
the contract or the relevant rule, the 
authority may in fairness enquire 
whether the temporary servant should 
þe continued in service or not. It is 
obvious that temporary servants or 
probationers are generally discharged, 
because they are not found to be 
competent or suitable for the post they 
hold. In other words, if a temporary 
servant or a probationer is found to be 
satisfactory in his work, efficient, and 
otherwise eligible, it is unlikely that his 
services would be terminated, and so 
before discharging a temporary servant, 
the authority may have to examine the 
question about the suitability of the 
said servant to be cOntinued and acting 
bona fide in that behalf, the authority 
may also give a chance to the servant 
to explain, if any complaints are made 
against him, or his competence or-suit- 
ability is disputed on some grounds 
` arising from the discharge of his work; 
Dut such an enquiry would be held 
only for the purpose of déciding whe- 
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ther the temporary servant 
continued or not. There is 
of punitive proceedings ig 
enquiry;. the idea in holdi 
enquiry is not tO punish the 
servant but just to decide 
deserves to be continued ir 
not. Ifas a result of such 
the authority comes to the 
that the temporary servan 
able to be continued, it 4 
simple order of discharge H 
the powers conferred on 
contract or the relevant 
case it would not be 
t rary servant to invo 
tection of Article 311 for 
reason that the enquiry 
mately led to his discharg 
Only for the purpose of decid 
the power under the conf 
relevant rule should be ex 
the temporary servant disc} 


As pointed out by the Supren 
the above decision itself, it has 
by the decisions of the Supr 
that the motive Operating in ti 
the authority in terminating 
of a temporary servant does 
the character of the termina 
not material in determinin{ 
character. To emphasise tl 
the Supreme Court observed: 


“Take a case where the 
initiates a formal department 
against a temporary servant, 
the enquiry is pending, it 
view that it may not be ne 
expedient to terminate the 
the temporary servant 

an order of dismissal 
him. In order to avoid imy 
stigma which an order of 
necessarily implies, the e 
stopped and an order of 
simpliciter is served on thy 
On the authority of the decis: 
Court in the case of Parsk 
Dhingrat, it must be held 
termination of services of the 
servant which in form and ir 
is more than his discharge 
under the terms of contra 
relevant rule, cannot, in law," 





1. 1958S.C.J, 217 : 1958 S.G.R, 82 
roab SEF $6. i l 
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ded as his dismissal, because, the 
appointing authority was actuated by 
the motive that the servant did not 
d-serve to bs continued for some alleged 
misconduct. Taat is why in dealing 
with termp%rary servants against whom 
formal d:partmcntal enquiries may 
have bsen commenced but were not 
pursued to the end, the principle that 
the motive Optrating in the mind ^f 
the authority is immaterial, has to be 
borne in mind”, 

1. Tue above view was reiterated by 
he Supreme Court in Champaklal 
Chimanlal Shah v. The Union of Indio}, 
where the C 'urt observed that “‘the motive 
or the inducing factor w!.ich influences 
the Government to take action under the 
terms of the contract of emplcyment or 
the specific service rule is irrelevant”. 


ga. Itisin view of these peculiar features 
of temp rary Government servants alone 
that the Supveme Court in Jagdish 
Mitter v- The Union of India*, referred to 
already pointed out: 


“It would thus bs neticed that the 
preblem raised by complaints made by 
ey public servants who have 
been discharg .d, presents several facts, 
and in dealing with one fact or the 
other presented to the Court by the 
special facts in each case, emphasis has 
naturally shifted”. 


With reference to this p.sition alone, 
the Supem- Court examined its earlier 
decisions with regard to temporary ser- 
vants in that case. In dealing with the 
State of Bihar v. Gopi Kishore Prasad’, 
the Sup-eme Court pointed out that the 
order of discharge in terms referred to 
considerations wich showed why the 
Government treated the probationer as 
corrupt and therefore unsuitable for the 
pos his held on probation. In view of 
that the Supreme Court held that the 
Government servant was discharged be- 
cause the Government had on an enquiry 
come to the conclusion, rightly or wrongly 
that he was unsuitable for the post he 
held on probation, that on the face of the 
order, a stigma was attached to him and 
therefore Article 311 of the Constitution 


en 


1. (1964)5 S.C.R.190 : ALR. 1964 S.C.1854. 
2, ALR. 1964 S.C. 449. 
3. ALR. 1960 8.0. 689. 
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would apply. Sinha, G J., who spoke 
for the Ccurt in that case summarised 
the effect of the decision of the Supreme 
Ceurt in Parshotiam Lal Dhingra v. 
Union of India’, by formulating the follow- 
ing five propositions: — 


“1, App*intment to a post on prcba- 
tion gives to the persen sO appr inted 
no rigt to the pest and his service may 
be termiiated, without tekirg recourse 
to the proceedings laid down in’ the 
relevant rules for dismissing a public 
servant, Or removing him from ser- 
vice. 


2, The termination of employment of a 
person holding a pst on probation 
witheut any enquiry whatsoever can- 
not be said to deprive kim of any right 
to a post and is, therefore, no punish- 
ment. 


3. But, if instead of terminating such a 
person’s service witout any enquiry, 
the employer cheoses to keld an enquiry 
into Fis alleged misconduct, or in- 
efficiency or fcr some similar reason, 
the termination of service is by way of 
punishment, because it puts a stigma 
On his competence and thus affects 
his future career. In such a cee le 
is entitled to the protection of Article 
311 (2) of the Constitution. 


4. In the last mentioned case, if the 
probationer is discharged on any one 
of those grounds ito a proper 
enquiry and without his getting a reason- 
able opportunity of showing cause 
Seat tie discharge, it wil] amount to 
a removal from service within the mean- 
ing of Article 311 (2) of the Constitu- 
tion and will therefore, be liable to be 
struck down. 


5. But, if the employer simply termi- 
nates the services of a probationer 
without holding an enquiry and with- 
Out giving Fim a reasonable chance of 
showing cause against his removal 
from service, the probationary civil 
servant can have no cause of action, 
even thoug the real motive bekind the 
removal from service may have been 
that his employer thought kim to be 
unsuitable for the pest he was tempo- 
rarily holding, on account of his mis- 





1. 1958 S.GJ. 217: ALR. 1958 S.C, 36.- 
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conduct, or inefficiency, or some such 
cause”. 


With reference to the third of the above 
propositions, the Supreme Court found 
it necessary to explain its scope in Jagdish 
Mitter v. The Union of Indiat. The 
Supreme Court in that case observed: 


“It would be noticed that these pro- 
positions were laid down in a case where 
the order of discharge on its face attri- 
buted stigma to the probationer whose 
services were discharged and it was 
preceded by an enquiry held with a 
view to decide whether the said pro- 
bationer’s services should not be ter- 
minated forthwith; and s0, with res- 
pect, in appreciating the effect of the 
proposition as enunciated in the judg- 
ment, these material facts must be 
borne in mind. We do not think that 
the Court intended to lay down a 
broad and unqualified proposition that 
Wherever any kind of enquiry is held 
by the authority before terminating the 
services Of a probationer, the subse- 
quent termination of such a probationer’s 
services in whatever form it is couched 
must always be deemed to amount to 
his dismissal. As we have already indi- 
cated, almost in every case where the 
question of continuing the prcbationer 
Or a temporary servant falls to be decid- 
ed by the authority, the authority has 
necessarily to enquire whether the said 
probationer or temporary servant deser- 
ves tO be continued and that may 
sometimes lead to an enquiry 

Such an enquiry is actuated solely by 
the desire to decide the simple question 
as to whether the temporary servant 
or the probationer should be continued 
Or not, and is undertaken for that 
purpose alone without any desire to 
attach any stigma to him. An enquiry 
of this character must be distinguished 
e from the formal departmental enquiry 
where charges are served On the servant 
and which is undertaken for the pur- 
pose of punishing him, otherwise it 
would lead to this anomalous result 
that in the case of a temporary servant 
Or a probationer, the authority must 
discharge him without enquiring into 
his alleged inefficiency or unsuitability 
but iff the authority chooses to act 





1. AIR. 1964 S.G. 449 at 454. 
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fairly and makes some kind of enquiry 
and gives an Opportunity to the servant 
concerned to explain his alleged defi- 
ciency, the discharge becomes dismissal. 
We have no doubt that in laying down 
the third proposition, this Ccurt did 
not refer to such informal enquiries and 
did not intend to take in cases of simple 
and straightforward discharge of tem- 
porary servants which follow such 
informal enquiries”. 


33. The abovesaid five propositions were 
restated by the Supreme Court in The 
State of Punjab and another v. Sukha Ray 
Bahadur, as follows: ° 


“í. The services of a tempo ser- 
vant Or a probationer can be terminated 
under the rules of his employment and 
such termination without anything 
more would not attract the operation 
of Article 311 of the Constitution. 


2. The circumstances preceding or 
attendant on the order of termination 
of service have to be examined in each 
case, the motive behind it being. 
immaterial. 

3. If the order visits the public servant 
with any evil consequences Or casts an 
aspersion against his character or 
integrity, it must be considered to be 
One by way of punishment, no matter 
whether he was a mere probationer 
or a temporary servant. 


4. An order of termination of service 
in unexceptionable form preceded by 
an enquiry launched by the superior 
authorities Only tO ascertain whether: 
the public servant should be retained: 
in service, does not attract the opera- 
tion of Article 311 of the Constitution. 


5. If there be a full scale ol pacar eg 
enquiry envisaged by Article 311 3.¢., 
an Enquiry Officer is appointed, a 
charge-sheet submitted, explanation 
called for and considered, any order of 
termination of service made there- 
after will attract the operation of the 
said article”. 


The above propositions were followed by- 
the Supreme Court in the State of Bihar and 
athers v. Shiva Bhikshuk Mishra*. 


1. (1969) 1$..J. 51: (1968) 3 S.C.R. 234: 
AIR. 1968 S.C. 1089. 

2. (1971) 2 S.G.J. 68 : (1971) 2S.C.R. 191 :: 
A.LR. 1971 S.C. 1011. 
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44. The State of Orissa and another v. 
Ram Narayan Das, dealt with a case of a 
Sub-Inspector of Police in the Orissa 
Police force, who had been discharged. 
Rejecting the contention of the discharged 
Government servant that the order 
amounted to dismissal, the Supreme 
Court came to the conclusion that the 
impugned order of discharge could not 
properly be held to be an order of dis- 
missal. Such a conclusion was arrived 
at notwithstanding the fact that the 
impugned order of discharge did refer 
to the adverse notes made against the 
robationer’s conduct and did say that 
it was therefore no good to retain him 
further in service and that prima facte 
would amount to attaching a stigma to 
the petitioner who was discharged. 


In Madan Gopal v. The Siate of 
Punjab and others’, the termination of 
the services of a temporary employee was 
challenged. The facts showed that he 
was served with a charge-sheet alleging 
that he had received illegal gratification 
and he had demanded illegal gratifi- 
cation. After the concerned Government 
servant submitted his explanation an 
enquiry was conducted and the Enquiry 
Officer made his ra in which a finding 
was made against the temporary employee 
in regard to the charge that he had recei- 
ved ilegal gratification. The Officer 
who held the enquiry found the Govern- 
ment servant guilty of the charges and 
recommended his removal. It is there- 
after an Order passed terminating the 
Government servant’s services forthwith 
and informing him that in lieu of notice 
he would get one month’s pay as required 
by the Rules. In that case, though the 
order in form purported to be one of dis- 
charge, the Deputy Commissioner who 
issued the order in terms indicated that he 
agreed with the Enquiry Officer’s finding 
that the Government servant concerned 
had accepted bribes. In that context, the 
Supreme Court held that the order was 
punitive in nature and consequently Arti- 
cle 311 of the Gonstitution was attracted. 


g5. As far as the facts of the present case 
are concerned, no charge was framed 
against the petitioners, no imputation was 


1. (1961) 1 S.C.J. 209 : (1961) 1 S.G.R. 606 : 
A.J.R. 1961 S.G. 177 


2. (1963) 2 S.C.J. 185 : AIR. 1963 S.C. 531. 
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made against them and no enquiry was 
conducted. The termination order, apart 
from referring tO the two Government 
orders under which the petitioners wer 
temporarily appointed as part-time Lec- 
turers in the Madras Law College referred 
to the demi-official letter, dated 11th 
April, 1973 sent by the second respondent 
tO the first respondent. Sclely on th 

basis of this demi-official letter in wki 

the second respondent bas expressed 
his opinion about the sence?! of th 

petitioners herein to be cOntinued as part- 
time Lecturers in the Law Ccllege an 

bis recommendatien with reference to th 
petitioner herein, it cannot be contended 
that the order is punitive in nature. It is 
admitted that the impugned order issue 

by the Government is an Order of di 

charge simpliciter. As I bave pointed 
out already, one of the circumstanc 

in which the services of a tempora 

Government servant can be terminat 

is, When that temporary Government 
servant is found unsuitable to continue 
in Office. In tkis particular case, tke 
second respondent herein is the Head of 
the Law College and he is the competent 
person tO observe the performances of 
the petitioners herein, and to form anı 
Opinion about their efficiency and suita- 
bility as part-time Lecturers. In that 
capacity, if the second respondent had} 
expressed his opinion to the first res-| 
pondent and sought the orders of the first 
respondent, it cannot be contended that 
any stigma is attached to the petitioners 
and therefore the order is punitive in 
character. Excellence of academic quali- 
fication cannot be the sole criterion for 
capacity to function as a successful 
Lecturer, since a Lecturer must possess 
the capacity to teach and communicate 
to the students and also tke capacity to 
control the students. Ifa particular per- 
son nae ed appointed as a Lecturer 
in the Law Ccllege does not possess or 
exhibit these qualities, certainly it is open 
to the respondents herein to terminate 
the services of such a Lecturer on that 
ground and such a terminaticn cannot be 

said to be a punishment with a stigma 
sO as to attract Article 911 of the Constitu- 

ticn Of India. This conclusion I am 
reaching treating the matter not simply 
as One of form but also as one of substance, 

in the light of the proposition referred to 
by the Supreme Gourtin Jagadish Mitter 
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v. The Union of Indial, that ‘“‘in dealing 
‘with the complaints made by public 
servants agaiist their discharge from 
public service, What matters i3 not the 
form of the ord2r by which their services 
are terminated but the substance of it.” 
That is the reason why I have referred 
to the demi-official letter of the second 
resp?ndtnt as well as one of the circums- 
tances ia Wuich the services of a tem- 
porary Government servant can be 
terminated, namzly, unsuitability of the 
Government servant concerned. 


37. Mr. Vasantha Pai, in this connec- 
tion invited my attention to the d:cision 
of the Supreme Court in The State 
of Bihar ant others v. Shina Bhikshuk Mishra*. 
‘The Suprem? Court in that case extracted 
the follewing observation of its in its 
judgment in Union of India v. R.S. Dhaba, 
AIncome-tax Officer, Hoshiappur® : 


“The test for attracting Article 311 (2) 
of the Constitution i; such a case Is 
whether the miscOnduct or negligence 
is a mere motive for the order of 
Teversion Or termination Of service or 
whether it is the very foundation of the 
Order of termination of service of the 
temporary employee (see the decision 
of this Court in Champaklal Chimanlal 
Shah v. The Union of Indiat. In the 
present case, however, the order of 
reversion does not cOntain any express 
words of stigma attributed to the con- 
duct of the respondent and, therefore, 
it cannot be held that the order of 
reversion was made by way of punish- 
ment and the provisions of Article 311 
‘of the Constitution are consequently 
attracted.” 


After extracting the above passage, the 
judgment proceeded to state:— 


‘We are unable to accede to the conten- 
tion of the appellant that the ratio of 
the above decision is that so long as 
there are nO express words of stigma 
attributed to the conduct of the Govern- 
ment officer in the impugned order it 
cannot be held to have been made by 
way of punishment. Tne test as pre- 
viously laid and which was relied on 








1. A.I.R. 1964 5.G. 449. 

2. 4971) 2 S.G.J. 68 : ALR. 1971 S.G. 1011. 
3. G.A, No, 880 of 1966 dated 7th April, 
4. 
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a (1964) 5 S.C.R. 190: ADR. 1964 S.C, 
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was whether the misconduct or neglige- 
nce wasa mre mòtive for the order 
of reversion or whether it was the very 
foundation of that order. In Dhaba’s caset 
it was not found that the order of rever- 
sion was b`sed On misconduct or negli- 
gynce Of the officer. S^ far as we are 
aware no such rigid p-inciple Fas ever 
been laid down by tl is Œ urt that one 
has only to Inok to the order and if it 
dnes not contain any imputation of 
misconduct or words attach ing a stigma 
to the character or reputation of a 
Government Officer it must be held to 
have ben made in the ordinary course 
of administrative routine and the Court 
is debarred from locking at all the atten- 
dant circumstances to discover whether 
the order had been made by way of 
punishment. Tne form of the order 
is nOt conclusive of its true nature and 
it migit merely bs a cloak or camou- 
flege for an Order founded On miscOn- 
duct (see S.R. Tewari v. District Board 
Agra*), It may be that an order 
which is innocu-us on the face and does 
not contain any imputation of mis- 

conduct is a circumstance Or a piece 
of evidence for finding whether it was 
made by way of punishment or adminis- 
trative routine. But the entirety of 
circumstances precedirg or attendant 
on the impugned order must be exa- 
mined and the overriding test will 
always be whether the misconduct 
is a mere mOtive Or is the very founda- 
tion of the order.” 


Mr. Vasantha Pai’s contention is that 
in this particular case, the opinion of the 
second ndent in the 
demi-official letter referred to in the impu- 
gned order Of termination is not a mere 
motive for the order in question but is 
the very foundation itself and consequent- 
ly the impugned order is by way of 
punishment, attractirg Article gr11 of 
the Constitution of India. I am unable 
to accept this argument. In the first 
place, as pointed out by the Supreme 
Crurt in Champaklal Chimanlal Shah v. 
The Union of India*, already referred to, 
whether the termination of services of a 
temporary Government servant would 


1. C.A. No, 882 of 1966, dated 7th April, 


1969. 
2. (1964) 3 S.C.R, 55: A.1.R. 1964 S.C, 1680. 
EA (1964) 5 S.G.R. 190: AIR. 1964 S.C. 
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amount to dismissal or removal within 
the meanirg of Article 311 (2) wculd 
depend upon facts of each case and the 
action taken by Gcevernment w!.ich finally 
leads to the termination of service. In 
this case, as I have p“inted out already, 
there has been no levelling of charge, no 
imputation of miscor.duct and no enquiry 
against the petiticners!}.erein ard the order 
of terminati n in form is an order of dis- 
charge simpliciter and t}ere are abse lutely 
no circumstances to warrant the applica- 
bility of Article 311 of the Constitution of 
India. Sccondly, in the case of private 
individuals, my-tive for passirg such an 
Order may be in the mind of the individual 
concerned. Hewever, in the case of a 
Government, wt ick. is an impersenal b^ dy, 
it has to act through its Ministers ard 
Officers ard theref(re motive can be 
found Only in the netings or the remarks 
of a particular offcer or in the cOrres- 
pondence that passed between the differ- 
ent Officers; and therefcre it has 
necessarily tO be a matter of record. 
Consequently when that motive firds a 
place in the records of the Gcvernment 
and areference has been made to sucha 
record, it is not prssible to hold that the 
noOn-suitebility of tree Government servant 
concerned was the very foundation of the 
order and did not constitute a motive for 
the passing of the order. As a matter of 
fact, here again for the purptse of dis- 
tinction between mctive end four.daticn, 
what can be more relevant is the allegation 
‘ of misconduct against the Government- 
servant concerned rather than the expres- 
sion Of Opinion about his suitability to 
continue to hold the post he holds. 


On the other hand, the learned 
dvocate-General, who appears for the 
respondents, placirg reliance on certain 
Observaticns Of the Supreme Ccurt in 
Fagdish Mitter v. The Union of India}, 
already referred to and in the latest repc: t- 
ed case of the Supreme Court on the 
point, namely, The Siate of U.P. v. 
Shyam Lal Sharma*, contends that for tre 
purpose of findirg out whether the order 
is One Of simple discharge or is One of 
unishment, the Curt sk.culd leck only 
into the terms of the order and should 
not delve into the files of the Secretariat. 





1. AJIR.19645S.Q, 449, 
2. (1972) 1 S.Q.R' :184 ALR. 1971 8.C. 
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In the former case, the Supreme Court 
observed: 


“That is why the form of the order is. 
inconclusive, It is the substa;ice of the 
matter which determines tl.e charac- 
ter of the termination of services. In 
dealing with tl.is aspect of the matter, 
we must bear in mird that the real 
character of the terminaticn of services. 
must be determined by reference to 
the materiz] facts that existed prior to. 
the order. Teke a case where a tem- 
porary servant attacks the validity 
of }is discharge on the grcund of ma'a 
fides On the part of tle authority. If 
in resisti g the plea of mala fides, the 
authcrity refers to certe.in facts justifyirg 
the crder of discharge ard these facts 
relate to tle misctr.duct, negligence 
or inefficiency Cf the said servant, it 
cannot Icgicelly be seid that in vicw 
of the plea th us made by the authority 
long after the crder cf disc} arge, it 
stculd be Feld that the crder cf dis- 
carge wes tke result cf the ccnsidera- 
ticns set Cut in tke said plea. Wtat 
tte Ccurt will Fave to exemine in 
each cese would be, faving regard to 
the materiel facts existirg up to tre time 
of discharge, is tre crder cf discar 
in substance one of dismissal? If the 
answer is that notwithstardirg the 
fcrm wl ich the order tcc k, tre appr int- 
irg autkcrity, in substance  reelly 
dismissd the tempcrery public servant, 
Article 311 would be attracted.” 


$). Hrwever, the decisicn more in peint 
is the latter decisicn relicd on by the 
learned Advocate-General. In that case, 
a G-vernment servant was cCmpulscrily 
retired by an crder dated 28th March, 
1962. Butthat order itself referred to a. 
letter dated 16th March, 1962 cf tke 
D puty Superinterdent cf Pclice. Head. 
Quarters, sig-rd ‘‘ fcr Inspectcr General 
of Prclice, U.P.”. Ti at letter dated 
16th Merch, 1962 in turn referred to a 
letter datcd 14t} February, 1962 eddrcsx d 
to tre Deputy DI spectcr-General of 
Pc lice, Agre. Ras ge, U.P., in wl ich it was. 
stated u at tle Gcverrment servant con- 
cerned, Fad lcst} is utility to tre Depart- 
ment and Fe was censidered to be a bed 
lot, incorrigible, and no longer useful and 
therefcre } is ccmpulscry retirement was. 
recommended. T us, it will be seen that 
the reference to the Government servant: 
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concerned having lost his utility to the 
Department and he being considered to 
be a bad lot, incorrigible and no longer 
useful did not find a place in the actual 
order of compulsory retirement; nor did 
it find a place even in the letter- dated 
16th March, 1962 referred toin the order 
of compulsory retirement, but only in the 
letter which was referred to in tke letter 
dated 16th March, 1962. It is in that 
context, an argument was advanced before 
the Supreme Court that the order in 
question was not a simple order of dis- 
charge but one of dismissal attaching a 
stigma to tre Government servant con- 
cerned. Te Supreme Court printed out 
that the order of compuls*ry retirement 
cannot be said to sustain the plea of 
punishment by extracting cpinions 
expressed by the authorities in regard to 
the officer in the past. Tae Court pro- 
ceeded to state: 


“The ruling in Saksena’s case1, is also 
that where there are no wcrds in the 
order of compulsory retirement which 
threw any stigma there skculd not be 
any inquiry into G~veriment files to 
discc-ver wheter any remark amounting 
to stigma could be found in the files, 
Tne reason is that it is the order of 
compulsory retirement which alone 
is for examination. If the order itself 
does not contain any imputation or 
charge against the officer the fact that 
‘considerations of misconduct or mis- 
behaviour weighed with the Govern- 
ment in coming tO its conclusion whe- 
ther any action could be taken under 
rule 278 does not amount to any impu- 
tation or charge against the officer. 
This was the view by this 
Court in Dalip Singh’s case?. In that 
case the relevant rule was as follows:— 


“The State reserves to itself the right 
to retire any Of its employees on pen- 
sion On political or on other reasons’. 


Where the authorities can make an 
order of compulsory retirement for 
any reason and no reason is mentioned 
‘in the order it cannot be predicated 
that the order of compulsory retire- 
ment has an inherent stigma in the 
order,” 








2. (1961) 1 S.G.R. 88: (1961) 2 S.C.J. 58: 


1. (set) 1 SR. 38 A.I.R. 1967 S.C. 1264. 
I 
A.IR. 1960 5.G. 1305. 
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The observation of the Court in Saksena’s 
case?! referred to above was more 
explicit, when it stated: 


““Where an order requiring a Govern- 
ment servant to retire compulsorily 
contains express words from which a 
sti can be inferred, trat order 
will amount to removal within the 
meaning of Article 311. But where 
there are nO express words in the order 
we cannot delve into Secretariat files 
to discover whether some kind of stigma 
can be inferred on such research.” 






impugned order alone that is for exami- 
nation in the present case and tkat 
long as that order dees not contain an 
express words attaching any stigma to the 
G vernment-servants concerned, th 
Court cannot go behind that order 
to examine the files for the purpose of 
finding Out whether scme kind of sti 
was contemplated or not. 


40. However, Mr. Vasantha Pai, contends 
at these observations were meade in 
relation to an order of compulsory retire- 
ment which stands apart and that there- 
fore those observations cannot be applied 
to a case relating to termination of ser- 
vices of temporary Government servants. 
I am unable to accept this distinction 
sought to be made by the learned Counsel. 
In the first place, the Supreme Curt in 
the State of U.P. v. Shyam Lal Sharma? 
referred to above has referred to its 
judgment in Jagdish Mitter v. The 
Union of India?, which was a case of termi- 
nation Of services of a tempo. a y Govern- 
ment servant. Secondly, there is a 
very close analogy between com- 
pulsory retirement of a Government- 
servant and termination 9f service of 
temporary Government-servant. In both 
the cases, the services of the Government 
servants cOncerned are put an end to, 
In both the cases, such termination of the 
services Of the Government-servants are 
brought about by the exercise of power 
conferred on the authorities either under 
the terms of the contract or under the rules 
applicable to them—in one case by virtue 
of the provisions contained in the rules 


1. (1967)2 S.C.R. 496: A.I.R. 1967 S.G. 1264. 
2. (1972)1S.C.R. 184 : A.I.R.1971 S.Q.2151. 
3. AIR. 1964 S.C. 449. 
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relating to temporary appointments and 
in the other by virtue of the rules 
reserving to the Government a power 
to compulsorily retire a Government 
servant, after he has put in a certain 
number of years’ service. In both 
the cases the question that has been 
agitated and which came up for considera- 
tion before the Courts was, whether the 
orders complained of were passed in 
‘exercise Of such powers conferred on the 
authorities concerned under the con- 
tract or the rules or were really by way of 
punishment. 


1. Notwithstanding this legal position, I 
ave in this particular case considered 
the circumstances attending the passing 
f the impugned order and come to the 

nclusion that the same was not by way 
f punishment and therefore Article 311 
be the Constitution of India is not attrac- 
ted. 


42. Tat leaves the last of the points 
urged on behalf of the pstitioner, namely, 
that the impugned order is discriminatory 
and therefore ıs violative of Articles 14 and 
16 of the Qonstitution of India. In 
pareg -aph 8 of the affidavit filed on behalf 
of the TRE in the former writ peti- 
tion the petitioner has averred:— 

“I have been arbitrarily picked out 
from among other temporary part-time 
Lecturers even though there are more 
than 15 of them who are junior to me 
and who do not possess even the pres- 
cribed minimum qualification for a 
part-time Lecturer. Therefore the 
termination of my service is violative 
of Article 16 of the Constitution of 
India.” 


The second respondent in his counter- 
affidavit in ph g dealing with this 
allegation stated: 


‘There is no arbitrary exercise of power 
in terminating the petitioner among the 
persons who are holding posts tem- 
porarily. The contention based upon 
the possession of the required qualifica- 
tion would not be relevant since the 
rules framed under Article 309 of the 
Gonstitution namely the Tamil Nadu 
State and Subordinate Service Rules 
confer power to make appointments 
on temporary basis even though the 
persons do not possess the minimum 
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qualification. Further as among the 
persons who are sO app°^inted on tem- 
porary basis, if the services of one are 
terminated as the provisicns of 
rules, the claim based upon Article 16 
of the Constitution would not be main- 
tainable. The capacity to teach and 
the capacity to control the students 
is an important requirement of a 
lecturer which is not dependent only 
upon academic qualificaticns. Tne con- 
duct and character of a lecturer is also 
taken into account because he has 
to be a model to the students in cultiva- 
ting right trends and behaviour. It is for 
the head of the institution to determine 
the suitability of lecturers and termi- 
nate the services of thcse who do not 
come up to the required level in spite 
of their academic qualifications. The 
power Of termination of service has 
therefore been exercised in this instant 
case in a fair and reasonable manner 
and the allegition of arbitrariness is 
therefore id of merits.” 


Thus, according to the second respon- 
dent, the services of the petitioner in 
W.P. No. 5454 of 1973 were terminated 
since he did not p%ssess the necessary 
capacity to teach and contro! the students 
and consequently there was no arbitrari- 
ness. However, the independent counter- 
affidavit filed on behalf of the first respon- 
dent does not deal with this allegation 
of the petitioner at all. The only para- 
graph inthe short counter-affidavit which 
d with the order terminating the 
services Of the former petitioner is para- 
graph 2 and the same is as follows:— 


“ The petitioner had been appointed 
temporarily under rule ro (2) (1) of 
The General Rules for the Tamil 
Nadu State and Subordinate Service 
and his services can therefore be termi- 
nated at any time without assigning, 
any reasons. The impugned order 
of termination of services is thus in 
accordance with the rules”. 


Thus, it will be seen that the first respon- 
dent, apart from putting forward the 
contention that under the rules the power 
to terminate the services of a person was 
available to the first respondent and 
in the instant case the services of the 
petitioner were terminated in accord- 
ance with the sa‘d rules, did not traverse 
the allegation put forward by the peti» 
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tioner in the former writ petition that 
he has been arbitrarily picked out from 
out of the temporary part-time Lecturers, 
even though there are more than 15 of 
them who are junior to the petitioner 
and who did not p^ssess even the pres- 
cribed minimum qualifications for a 
part-time Lecturer and that consequently 
the impugned order is violative of 
Article 16 of the Constitution of India. 
43. The situation is more explicit with 
regard to the case of the petitioner in the 
latter writ petition. Ín paragraph 22 
of the affidavit filed by the petitioner 
in that writ petition, he bas set out 
several grounds for challenging the impu- 
gned order as violative of Articles 14, 16, 
19 (1) (e) and grr of the Constitution 
of India. In ground No. 1 he 
alleges that the impugned order is dis- 
criminatory, in that it is violative 
of Articles 14 and 16 of the Constitution 
of India. In ground No. 3, the aver- 
ment is that the petitioner has been 
arbitrarily picked out from among other 
temporary part-time lecturers and his 
services terminated. Ground No. 4 is:— 


“The petitioner was appointed in 
November, 1971. On the date of the 
termination of his service by the 
impugned order the petitioner posses 
sed the maximum, qualification prescri- 
bed under the Rules for the post of 
part-time Lecturer. Subsequent to the 
appointment of the petitioner persons 
such as M/s. Balakrishnan, K M. 
Natarajan, Bhaskaran, Sungundaraj, 
Francis Rvjan, Hassam Mohideen 
Abdul Kalam, Jayaram, P. L. Venkata- 
raman and others have been appinted. 
None of them holds M.L. degree of the 
Madras Uaiversity. Apart from that 
they do not possess the qualification 
DRT under the Rules and they 

ave also putin less service than the 
¢ petitioner. In the circumstances the 
picking out of the petitioner and the 
termination of his services is clearly an 
act of discrimination and personal 
differentiation between the petitioner 
cn the one hand and the other part-time 
lecturers On the other in the matter of 
service under the State. In other words 
the termination of the services of the 
Petitioner is a negation of the right of 
the petitioner of equal access to employ- 
ment Or oppòrtunities to any Office 
under the State”. 
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44. As I have pointed out already, an 
elaborate counter-affidavit has been 
filed by the second respondent in this 
writ petition. T is counter-affidavil 
purports to have been filed on bebalf of 
the second respondent only. Hcwever 
in the body of the counter-affidavit, the 
second respondent speaks for | imself as 
well as for the first respondent also. 
Referring to the abeve allegations of the 
petitioner contained in Tis affiadavit 
the, second respondent states in Pe 
graph 19 of his counter-affidavit as fcllows: 


“The allegations in paragraph 22 (3) 
of the affidavit that the petiticner Fas 
been arbitrarily picked out from among 
other temporary part-time Lecturers and 
his service las been terminatcd, is not 
correct. Tre question wtetlher the 
petitioner skculd be continued in 
service with regard to the suitability, 
is a matter wh ich the resp ndents lave 
to decide and trey decided it ona fair 
assessment Of the petitioner’s perfor- 
mance as a Lecturer and decided that 
he need not be continued as a Lecturer. 
Such a decision was taken by the res- 
Pec fairly and not arbitrarily. 

ne petitioner is not similarly placed 
like the other Lecturers in his perfor- 
mance as Lecturer.” 


In paragraph 20 of the counter- 
affidavit, the secoad respondent states:— 


“The allegation in paregraph 22 (4) of 
the affidavit that the petitioner pr sses- 
sed the maximum qualification pres- 
cribed under the rules for the post 
of a part-time Lecturer, 1s misleading. 
It is nct by mere academic qualifica- 
tion like attaining tre M.L. D gree 
that one can say that he is best suited 
person to be a Lecturer in the Law 
College. Mere academic attainment 
would not necessarily make an effici- 
ent Lecturer. Tne petitioner, has given 
a list of persons who even though 
fd eee temporarily, are retained in 
the Law College as Lecturers and states 
since his services have been terminated 
there has been a discrimination. It is 
respectfully submitted for the reasons 
stated abcve that there has beer no invi- 
dious discrimination and each case 
was judged on its own merits.”, 


Thus, it will be seen that the case of the 
second respondent, is that both the second 
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ndent and the first respondent deci- 
ded that the petiticner herein did not have 
the necessary capacity to function succes- 
fully as a lecturer in the Law College, that 
it is on the basis of this assessment of 
theirs of the performance of the petitioner 
herein as a lecturer, his services were ter- 
minated and that therefore there was no 
discrimination as between the different 
part-time Lecturers as alleged by the 
petitioner herein. 


45. However, the short counter-affida™ 
vit filed on behalf of the first respon“ 
dent states the following on this aspect 
in paragraph 2 : 


“As regards the allegations in paragraph 
22 (5) of the affidavit I am es hae 
it is true that the impugned order does 
not disclose any reason for the termi- 
nation of the service of the petitioner. 
In so faras the petitioner’s averment 
that the impugned order refers to the 
confidential D.O. letter, I am to state 
that I was not in any manner influen- 
ced by the contents of the D.O. letter, 
since, the petitioner beirg a temporary 
employee, there was no need to assign 
any reason and much less to go into 
the contents of the D.O. letter. It 
ha to be citedin the impugned 
order since it formed part of the fle.” 


In view of this express statement con- 
tained in the counter-affidavit filed on 
behalf of the first respondent, Mr. S. 
Padmanabhan, contends that there is a 
vital di ancy between the counter- 
affidavit filed by the second respondent 
and that filed by the first respondent in 
this b:halfand that itself shows that 
the impugned order has not been a fair 
ors ntone. Inmy opinion, undoub- 
tedly there is a discrepancy. But cer- 
tainly that discrepancy will not support 
the case of the petitioner that the impu- 
gned order has not been a fair and 
straight one. It may be that as the 
second respondent has sent a demi- 
Official letter to tke first respcndent 
and the impugned order has referred 
to the said demi-official letter, the second 
respondent assumed that the first 
respondent had accepted the opinion 
expressed by the second ndent 
in his demi-official letter and acted on the 
same and therefore he has stated in the 
counter-affidavit that both the respon- 
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dents terminated the services of the pet! 
tioner herein on their assessment of th 

erformance of the petitioner as lecture” 
in the Law College. 


46. However, one crucial thing stilli: 
remains, namely, the first respondent} 
herein has not at all traversed or deni-d) 
the allegation made by the petitioner 

the affidavit wl ich I have already extrac-|. 
ted, namely, that the petitioner has been! 







terminated arbitrarily and that there are’ 
part-time Lecturers app“inted subsequen 
to the petitioner herein, who are l 


qualified than the petitioner himself. f 


47. Whatever might have been the 
stand of the second respondent, it is for 
the first resp»ndent to explain the cir- 
cumstances under which the services of the 
petitioners were terminated when the 
petiticners had alleged that they were 
discriminated against and were picked 
out from among the several part-time 
Lecturers for ttis arbitrary termination, 
because it is the first respondent who 
d the order in questicn and who 

ad the power to pass the order. Admit- 
tedly the posts have not been absolished. 
Equally admittedly regular appointments. 
to the said posts have not been made. 
Consequently, if the petitioners’ ser- 
vices Were terminated, they could have 
been terminated only on the basis that 
they were found unsuitable to continue 
to hold the post of part-time Lecturer. 
The first respondent has apy stated 
in the counter-affidavit that the deponent 
to the counter-affidavit was not at all 
influenced by the contents of the demi- 
official letter sent by the second res- 
pondent and as a matter of fact, he went 
to the extent Of saying that there was no 
need to assign any reason in the order and 
much less to go ito the contents of 
the letter. That means, the first respon- 
dent had not terminated the services, of 
the petitioner in the latter writ petition 
for the reasons mentioned by the second 
rusp°ndent in his confidential demi- 
official letter. Since the same demi- 
official letter of the second respondent 
mentions about bcth the petitioners and 
since under the same order the sérvices 
of both the petitioners have been termi- 
nated, it ould not be that the deponent 
of the counter-afħdavit filed on behalf 
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of the first respondent did not look into 
the contents of the said demi-official 
letter and was not influenced by the same 
with regard to the petitioner in the latter 
writ petition, but did look into the said 
contents and was influenced by the same 
with regard to the petitioner in the former 
writ petition. Hence, it follows that 
with regard to both the petitioners, the 
first respondent did not look into the 
contents of the said demi-official letter and 
was not influenced by the same. Conse- 
quently, the conclusion is irresistible 
that the allegation made by the petitioners 
in both the writ petitions that they have 
been singled out for arbitrary treatment 
as among several temporary part-time 
Lecturers stands unrebutted. 


148. Hence, even though I have held that 
the impugned order is not mala fide, that 
it does not attract Article 311 of the 
Constitution of India, and that the first 
respondent has the power to terminate 
the services of the petitioners herein on 
the ground that they were found un- 
suitable to hold the pòst, withcut follow- 
ing the procedure prescribed in Article 311 
of the Constituticn of India, stil I have 
to allow these writ petitions and quash 
the impugned order on the sole ground 
that the allegation of the petitioners in 
both the cases that they have been singled 
out and arbitrarily dealt with as among 
the several part-time Lecturers in the 
Law College has not been refuted by the 


first ndent by placing before the 
Court the circumstances under which 
the first respondent happened to pass 


the impugned order: and with regard to 
the petitioner in the latter writ petition 
the first respondent went a step further 
and positively stated that the deponent 
of the counter-affidavit was the officer 
who passed the order and that he was 
not at all influenced by the contents of 
the demi-official letter dated 11th April, 
1973 Of the second respondent, thereby 
making it clear that the first respondent 
had no reason whatever to single out the 
petitioner therein for the purpose of 
terminating his services. 


49. Under these circumstances, both 
these writ petitions are allowed and the 
order*of the first respondent dated 17th 
September, 1973 terminating the services 
of the petitioners is quashed. There 
will be no order as to costs. 
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50. Before parting with these cases, let 
me permit myself the liberty of making 
an Observation on a matter which is 
obvious. In the past, the lecturership 
of the Madras Law Gollege was a matter 
of honour and recognition. Men of vast 
knowledge, deep learning, matchless 
erudition, unimpeachable integrity, fine 
culture and sterling character were 
invited and entreated to be the part- 
time Lecturers of the college. They 
with their melliflucus voice, tcrrential 
flow, appropriate and arrestirg larguage 
clear analysis and masterly exp*siticn of 
the subject instantanecusly ccmmanded 
and compelled the attenticn, admiration, 
respect and obedience of the students and 
the question of discipline which bedevils 
every institution tc-day was a matter 
of course. Thnaeir exemplary conduct 
and character, earnestness and quiet 
efficiency born out of the p%ssession of 
the necessary equipment in abundance, 
enabled them to handle classes of hundreds 
of students without a litch or ruffle. 
They were men and masters of superb 
and superlative mettle and calibre. 
Tneir very presence on the deis inspired 
in the students a sense of awe and respect 
and created an i ifecticus and irresistible 
interest in and thirst for knowledge and 
enligitenment. Alas, it is a far cry from 
that to the present situation, where there 
is a scramble for such posts, the Govern- 
ment is forced to relax the rules requiring 
the prescribed qualifications and the 
Law College, probably, the only income- 
yielding educational institution in the 
State is carried On with scores of tempo- 
members of staff. The only conso- 
lation is, if it is a consolation at all, that 
it is not peculiar to the Madras Law 
College, but is part and parcel of a 
general malice which has afflicted every 
field of activity in the country, where 
though there is considerable expansion 
horizontally, there is no corresponding 
development, vertically or in depth. 


V.K. Petitions allowed. 


I] MUNUSWAMY GOUNDER V. ERUSA GOUNDER 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Appellate Jurisdiction.) 


Present. —K. Veeraswami, C.F. and A. 
Varadarajan, F. 


S. P. Munuswamy Gounder and 
others Appellants? 


g 


Erusa Gounder alias S. P. C Dorai 
.. Respondent. 


Transfer of Property Act (IV of 1882)? 
section 53-A—Su:t for declaration of title— 
Agreement to sell—Purchaser put in possession 
of properhes in part psrformance— Subse- 
quent sale by vendor to other purchasers— 
Trespass by subsequent purchasers—Trial 
‘Court granting prayer—First appellate Court 
discharging the finding by Trial Court— 
Second Appeal—Trial Court’s decree restored 
Letters Patent Appeal—Scope of section 53-A 
of Transfer of Property Act—Miutter remitted 
to First Appellate Court with directions. 


‘Section 53-A of the Transfer of Property 
Act does confer some right on the 
transferee, if the conditions of that 
‘section were fully satisfied and what 
that right was is also clear from the provi- 
sions Of section 53-A. The right was 
to have the transferor or any person claim- 
ing under him debarred from enforcing 
against the transferee and persons claim- 
ing under him anything in respect of the 
property of which the transferee had 
taken or continued in possession. The 
right could be used by the transferee 
always as a shield and not as an indepen- 
-dent claim either in the capacity of plain- 
tiff or defendant, that is to say, he could 
not ask for title basing his claim on the 
fact that he had fulfilled the conditions of 
section 53-A. But he could, as a sbield, 
ask for protection of the right envisaged 
by section 53-A by debarring, in other 
‘words, by getting an injunction against 
the transferor and those claiming under 
him from interfering with his possession. 

[Para. 2.] 


In¥%the instant case the plaintiff claimed 
that pursuant to a contract for sale, the 
first defendant put the plaintiff in posses- 
‘sion Of the suit properties. At that time 





* L.P.A, No. 75 of 1966. 
22th Jaunary, 197 > 
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the plaintiff was a minor and the 

ment was entered with the guardi 
Subsequently Defendants 2 to 4 obtained 
a sale and attempted to Plain- 
tiff filed a suit for declaration of title and 
for an injunction from interference. The 
trial Gcurt found that there wes an 
agreement for sale, that the plaintiff was 
put in possession and, on that basis, 
granted the prayers. The first appellate 
Ccurt proceeded upon tke view that 
section 53-A of tke Transfer of Property 
Act by itself did rot confer title on the 
plaintiff and therefore Fe cculd not rest 
tbe claim for title on the basis of part- 
performance As to pcssessicn, it held 
that the finding of the trial Court was 
unnecessary and discharged tke finding. 
On second appeal, the tria] Ccurt’s decree 
was restored. Tse defendants filed a 
Letters Patent Appeal. 


Held, the proper course for the Judge 
sitting in secord appeal was to remit the 
matter to the first 2ppcllate Court to find 
whether the triel Court’s firding as to 
ogzession was justified and well founded. 
he learned Judge also should have satis- 
fied himself, before 1estoring tte first 
Court’s judgment, that the conditicns of 
section 53-A had been fully satisfied. 
[Paras. 3 and 4.] 
The appeal was directed to be restored 
to the file of the first appellate Court and 
disposed of in the light of this judgment, 
directions given. 
Case referred to :— 
Achaya v. Venkata Subba Rao, 1.L.R. (1956) 
A.P. 1o19 : 1956 An.W.R. 830: A.LR. 
1957 A.P. 854. 
Appeal under clause 15 of the Letters 
Patent against the judgment and decree 
cf the Honourable Mr. Justice Venka- 
tadari, dated 28th April, 1466 and passed 
in S.A. No. 1752 of 1962 preferred to the 
High Court against the decree of the 
Court of the Subordinate Judge, Vellore 
and passed in A.S. No. 170 of 1960 (O.S. 
No. 148 of 1958 Court of the District 
Munsif, Tirupattur). 
R. Shanmugham, for Appellants. 
R. Surdaralingam, for Respondent. 
The Judgment of the Court was delivered 
by 
Veeraswami, C. F.—The defendants appeal 


under the Letters Patent from a judgment 
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of Venkatadri, J., who reversed the judg- 
ment of the first appellate Gourt and 
restored the decree of the trial Court. 
There is no dispute that the suit properties 
belong to the first d:fendant on the basis 
of a purchase made by Fim on 31st Janu- 
ary, 1925. He entered into a contract with 
one Lekshmi Ammal as the guardian of 
the present plaintif and Krishnaswami 
who were minors, for sale of the proper- 
ties to them for a consideration of Rs. 500 
within two years. Tne suit was insti- 
tuted for declaration of title and for 
an injunction from interference. This 
was On the basis that Lask mi Ammal and 
the minors were put in posse.sion of the 
properties in part performance of the 
agreement to sell the preperties. Defen- 
dants 2 and 4 who were among the appel- 
lants, tad obtained a sale from the first 
defendant and attempted to trespass. 
Tat was the case of the plaintiff. The 
trial Gurt fcund that there was an 
agreement Of sale ard the plaintiff Fad 
been put in p%ssession, and, on that basis, 
it granted the prayers asked for in the 
plaint. Tre first appellate Ccurt pro- 
ceeded upon the view that section 53-A 
of the Transfer of Property Act by itself 
did not confer title on tke plaintiff, and 
that, therefore, he could not rest the 
claim, on the basis of part performance, 
for title. As to pCssession, it considered 
that the finding of the trial Court, in the 
circumstances, was unnecessary and dis- 
charged the finding. When the matter 
came up in second appeal, Venkatadri, 
J., sid: 


“After gòing through the documentary 
and oral evidence in the case, I am of 
opinion that the appellant continued 
to be in possession of the suit properties 
in spite of the sale in favour of defen- 
dants 2 and 3 by the first defendant”. 


He referred to Achaya v. Venkata Subba 
Rao, and finally held that the appeal 
should be allowed and the trial Court’s 
decree should be restored. 


a. It seems to us that the judgment in 
second appeal cannot be supported. 
Subba Rao, G J. (as he then was) him- 
self observed in that case. 


“It ig settled law that, under section 
53-A of the Transfer or Property Act 





I, LL.R. (1956) A.P. rorg: 


1056 An. W.R 
Bgo: A.LR. 1957 AP. 854. 
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no title to a transferee. He 
cannot file a suit for declaration of hi 

title to the preperty or seek to recover 
possession of the same On the basis oO 

any title conferred on him”. 


Venkatadri, J., was, therefore, not right 
in allowing the appeal, which would mear 
that he was giving declaration of tith 
sought for. As pointed cut in Achaya v. 
Venkata Subba Rao1, which is representativ 
of a large volume of judicial opinion, 
section 53-A of the Transfer of Pre 
Act dees confer some rigt on tke trans- 
feree, if the conditicns of that secticn are 
fully satisfied, and what is that right isp 
also clear from the provisions Of sectior|. 
53-A. The right is to have the transferor 
Or any person claiming under him de- 
barred from enfcrcing against the trans. 
feree and persons cleimirg under Fim ir. 
respect Of the property of which tke trans- 
feree has taken or continued in possession. 
This right can be enftrecd by tke trans- 
feree always as a sbield and not as an’ 
independent claim either in the capacity 
of plaintiff or defendant: that is to say, 
he cannot ask for title basirg his claim 
on the fact that he has fulfilled the condi- 
tions Of section 53-A. But he can, as a 
shield, ask for protection of the right 
envisaged by secticn 53-A by debarring; 
in Other words, by getting an injunction 
against the transferor and those claim- 
ing under him from interfering with his 
pOssession. 


. In this case, the first appellate Court 
fad discharged the trial Court’s finding 
as to the plaintiff’s pcssession. No doubt, 
Venkatadri, J., purported to look into 
the oral and documentary evidence and 
find that the firding was correct. But, 
sitti g as he did in second appeal, w 
think that the proper thing which th 
learned Judge should have done was t 
remit the matter to the first appella 
Court to find whether the trial Court’ 
finding as to possession was justified ard} 
well-founded. The learned Judge alsof 
should have satisfied Fimself, before res- 
toring the first Court’s judgment, that th 
conditions of section 53-A had been full 
satisfied. 


4. We, therefore, allow the appeal and 
direct that the appeal before the first 











1, I.L.R. (1956) A P. 1019: 1956 An.W.R. 
830: ALR. 1957 A. P. 854. 
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appellate Gourt be restored to its file 
and disp%sed of in the light of this Judg- 
ment. If the first appellate Court finds 
that, pursuant to the contract to sell the 
properties, the plaintiff had been put in 
possession as part performance and the 
other conditions of section 53-A have been 
complied with, then it would be justified 
in ganting a decree to the plaintiff for 
injunction debarring or preventing the 
defendants from interfering with the 

laintiff’s right which has accrued to 
him under section 53-A including his 
right to be continued in possession, 
Costs of this appeal will abide the result, 


5. This appeal having been set down 
this day for being mentioned in pursu- 
ance of the letter of Mr. R. Shanmugham, 
Advocate for the appellants dated 2nd 
January, 1974 and upon hearing the 
arguments of Mr. R. Shanmugam, 
Advocate for the appellants and of Mr. 
R. Sundaralingam, Advocate for the res- 
pondent, the Court ordered as foilows:— 
I. That in the first page of the judgment 
of this Court dated 24th October, 1972 
and made herein for the lines 3 and 4 
viz., ““the first appellate Gourt and restored 
the decree of the trial Court”, the follow- 
ing be substituted: 

“Thre Courts’ below”; and 
(2) That the last line in the first para of 
page 3 of the said judgment viz.; ‘‘and 
the trial Court’s decree should be restored” 
be deleted. 


S.J. Appeal allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—N. S. Ramaswami, F. 
Subbammal 


J, 


Petiltoner*® 


P. Gurusamy Thevar and others 
-. Respondents, 


Civil Procedure Code (V of 1908), Order 21, 
tules 84, 85 and 86—Execution—Court 
auction—Sale—Depssit of general stamps not 
Ppr Nadel aiid ina Jor excusing 
delay for deposit of stamps—Allowed by execut- 
ing Court—Whether proper—Order without 
Jjurisdiction— Rules 85 and 86—Mandatory, 


In auction by the Court in three lots, 
there were purchasers who were third 





*G.R.P. Nos, 2679, 2680 and 2681 of 1973. 
22nd January, 1974, 
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parties. The respective purchasers 
depsited the 25 ptr cent. of the purchase 
money in acco.dance with Oder 21, 
rule 84, Civil Procedure Gd: Tre 
balance of money was als? d:p sited 
within fifteen days pericd 7s p.r rule 85 
of Order 21. But, in each of the three 
cases, the dep^sit of general stemps was 
not proper and was deficient. Eight 
days after the fifteen days pericd pres- 
cribed in rule 85 the respective purchasers 
dep*sited the deficient stamps and also 
filed applications for excusing delay. 
The executing Court allowed the appli- 
cations. Tre order of the executing 
Court was challenged. 


Held: The auction-purchasers were third 
parties and the proviso to rule 85 of 
Order 21, had no application at all. 
In the present case, there was no question 
of any period being fixed or granted by 
the Ccurt for the dring of a particular 
Act. It was the statutory provision con- 
tained in rule 85 of Order 21, which made 
it Obligatory on the part of the auction. 
purchaser to dep»sit not Only the full 
amount Of purchase-money but also the 
general stamps within the prescribed 
pericd, namely, fifteen days from the date 
of sale. There was no provision in the 
Code which authori tre executing 
G>urt to extend the abovesaid psricd of 
fifteen days. On the contrary, rule 86 
made it clear that if there was any 
defeult in payment within the pericd 
prescribed in rule 85, the property shall 
be resold and the purchaser should for. 
feit all claims to the property. Un- 
doubtedly rules 85 and 86 were manda. 
tory. The Court had no discretion in 
the matter. Of course, under rule 86, 
the executing Court was given discretion 
but that discretion related Only to the 
question whether the deposit already 
made (under rule 84) had to be forfeited 
or not. In the face of the decision in 

M. M. Shak v. Sayed Mahmad, (1954) ` 
2 M.L.J. (S.G.) 55°: ig S.G J. 509 
of the Supreme Court, a i 

Ccurt was entirely in the wrong in 
allowing the applications filed by the 
auction-purchasers. There was no pro- 
vision in the Ccde for such extension of 
time. The provisions rules 84, 85 and 
86 of Order 21 of the Code are mandatory 
and tke Court had no jurisdiction to 


extend time. 
[Paras, 4, 5 and 6.] 
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Cases referred to : 


M. M. Shah v. Sayed Mahmad, ( 1954) 
2 M.L.J. (S.Q.) 55: 1954 S.G J. 509: 
(1955) 1i SOR 108: AIR. 1954 S.G. 
349; FVenkataramiakh v. Axdinarayananath, 
(1953) 2 M.L J. 177: 86 L.W. 662: A L.R. 
1953 Mad 929; Suryanarayana Murthi v, 
Southern Agencies, A I.R 1962 A.P. 271; 
Uttamch v. Balakrishna, A.I.R. 1951 
Bom. 224. 


Petitions under section 115 of Act V of 
1908 praying the High Court to revise the 
Order of the Ccurt of the Subordinate 
Judge, Ramanathapuram at Madurai 
dated 22nd October, 1973 and made in 
E.A. No. 124 to 126 of 1973 E.P. No. 
36 of 1972 in O.S. No. 116 of 1971. 


K. Venkataswami, for the Petitioner. 


E. Padmanabhan and K. Ramamurthy, for 
Respondents. 


The Court made the follcwing 


OrvEeR.—These three revision petitions 
arise Out of execution proceedings. In 
E. P. No. 36 of 1972 in O.S. No. 116 
of 1971 on the file of the Court of the 
Subordinate Judge, Ramanathapuram at 
Madurai, three lots of properties were 
sold in Court-auction in pursuance of 
one and the same decree and the said 
three lots were purchased by three diffe- 
rent third parties. Tne respective auc- 
tion-purchasers made the deposit of 25 
per cent of the purchase-money in accor- 
dance with Order 21, tule 84, Gede of 
Civil Procedure. Tne balance of pur- 
chase-money was also deposited within 
the fifteen day pericd as contemplated 
under ule 85 of Order 21. However, 
in each of the three cases, the dep»sit of 
general stamps was not proper. Tnough 
general stamps had been deposited, the 
same was deficient in each of the three 
cases. Eight days after the fifteen days 
period prescribed under rule 85, the 
deficient stamps were deposited by the 
respective auction-purchasers and appli- 
cations were filed for excusing the delay 
in depositing the said deficient stamps. 
This was opposed by the judgment-debtor 
but the executing Court has allowed 
the three execution applications filed by 
the auction-purchasers holding that under 
the ciréumstances of the case, the delay 
in the deposit of stamps had to be con- 
doned. The three revision petitions are 
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filed by the judgment-debtor (first defen- 
dant in the suit) challenging the decisicn 
of the executing Court in the said three 
applications filed by the auction-pur- 
chasers. 


2. I am quite clear that the order of the 
executing Court in allowing the execu- 
tion applications filed by the auction- 
purchasers is One without jurisdiction. 
U der rule 85 of Order 21, not only the 
full amount of purchase-money payable 
but also the general stamps for 
certificate (or the amount required 
for such stamps) shall be deposited 
into Crurt before the Court clcses 
on the fifteenth day from the date of sale 
of the property. If the purchaser is 
the decree-hclIder himself, the previso to 
the abovesaid Rule says, that in calcula- 
ting the amount to be so paid into Court 
he shall have the advantage of any set- 
off to which he may be entitled under 
rule 72. However, this proviso has no 
application with regard to the general 
stamps to be depssited. Further, in 
this case, the auction-purchasers are third 
parties and therefcre the proviso to rule 
85 has no application at Thus under 
rule 85, the purchasers ought to have 
dep?sited the full amount of the purchase- 
money and also the full general stamps for 
certificate before the Ccurt cleses on the 
fifteenth day from tke date of the sale 
of the property. Admittedly, in this 
case, the three auction-purchasers though 
have deposited the full amount of pur- 
chase-money and rt Of the general 
stamps, there was deficiency in general 
stamps. The deficiency came to be 
made up only eight days after the fifteen 
days pericd prescribed in rule 85. It 
would appear that the auction-purchasers 
had made a mistake in calculating the 
general stamps required for the certifi- 
cate and that is how there was deficiency 
in the E ee of general stamps. What- 
ever be the reason for the deficiency, 
the fact remains that the requirement 
under rule 85 had not been fully com- 
plied with. 


g What is the effect of non-compliance 
of rule 85 is the question. Has the 
executing Court jurisdiction to extend 
time for depositing either the purchase- 
money Or the general stamps? I am 
quite clear that the Court has no such 
jurisdiction, 


Ij SUBBAMMAL J. GURUSAMY THEVAR (Reomaswami, 7.) 


. There is no dispute that section 148 
of the Crde of Civil Porcedure has no 
applictaion here. That section says that 
where any pericd is fixed or granted by 
the Court for tre doing of any Act pres- 
cribed or allowed by the Code, the G^urt 
may, in its discretinn, from time tO time, 
enlarge such period. In the present 
case, there is nO question of any pericd 
having been fixed or granted by the Court 
for the d^ing of a particular Act. It is the 
statutory provision contained in rule 85 
f Oder 21, which makes it obligatory 
n the part of the auction-purchaser to 
dep%sit not only the full amount of pur- 
chase-money but also the general stamps 









is nO provision in the Code which autho- 

ises the executing Curt to extend the 
abovesaid pericd of fifteen days. On the 
contrary, Jule 86, makes it clear that if 
there was default in payment within the 
period prescribed in rule 85, the pro- 
perty shall be resold and the purchaser 
shall forfeit all claims to the property. 
Undoubtedly - ules 85 and 86 are manda- 
tory. Tre Court has no discretion in the 
matter. Of ccurse under ule 86, the 
executing Court is given discretion but 
that discretion relates only to the ques- 
tion whether the deposit already made 
(under rule 84) has to be forfeited or 
not. 


. In M.M. Shah v. Sayed Mahmad}, 
it has been held that the provisions con- 
tained in rules 84, 85 and 86 are manda- 
tory. It is pointed out that the require- 
ments Of ule 85, should be complied 
with witrin fifteen days from the date of 
sale and that the said provision is manda- 
tory. It is further pointed out that if 
the payment is not made within the period 
-~ of fifteen days, the Court has the discre- 
tion to forfeit the deposit and there the 
discretion ends and that the obligation of 
the Court to resell the property is impera- 
tive. It is made clear that the non- 
compliance of the requirements of rule 
85, results in the defaulting purchaser 
forfeiting all claims to the property, 
because of the provision in rule 86. 
That was a case of non-payment of the 
purchaser-money. But it must be re- 
membered that under rule 85, there is no 

1. (1954) 2M.LJ.(S.C.) 55: 19548.G.J. 509 
(1955) 1 S.G.R. 108: ALR, 1954 S.d. 349. 
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distinction between purchase-money and. 
the general stamps. The Rule makes- 
it clear that the full amount of the pur- 
chase-money aswell ..s the general stamps 
have to be deposited within 15 days f om 
the date of thes le of the prcperty. There- 
fore, what applied to the purchase-mone 
equally applied to the general stamps.|, 
In the case referred above, the Supreme} 
C^urt has clearly held that if the require- 
ments under rule 85 of Order 21, are 
not complied with within the prescribed] 
time, then the sale is a nullity and the} 

urchaser acquires no right at all. In" 
the face of this decision of the Supreme 
Gourt, the executing Court is entirely in 
the wrong in allowing the applications 
filed by the auction-purchasers. 


6. It purported to follow a decision of 
this Gourt reported in Venkataramaiah v. 
Audinarayananath1, 'Thatwasa case where 
the delay in depositing the general stamps 
came to be condoned by consent of parties. 
At pase 664 the Division Bench has in 
fact observed that if the auction-purchaser 
des not comply with the provisions of 
Order 21, rule 85, he cannot insist on 
the compliance with it after the lapse of 
fifteen days and demand that the sale in 
his favour should be confirmed. After 
making the above observation, regardirg 
the legal position, the Division Bench 
pointed out that in that particular case 
what happened was that the sale was. 
confirmed in accordance with the com- 
promise between the parties and subse- 
quently the Court condoned the delay 
in dep?siting the amount required for 
stamp for the certificate. Very much 
subsequent to that, the judgment-debtor 
in that case filed an application for setting. 
aside the sale on the ground that the 
requirements Of rule 85 had not been 
complied with by the auction-purchaser, 
The executing court held that in view of 
the compromise between the parties 
earlier, by which the Ccurt sale came to 
be confirmed in spite of the default made 
by the auctiOn-purchaser, it was not 
open to the judgment-debtor to file a 
fresh application to have the sale set- 
aside. Hence that application was dis- 
missed. A civil revision petition taken. 
to this Court by the judgment-debtor 
against the dismissal of the said appli- 





1. (1953) 2 ML.J. 177 : 66 L.W. 662 ; ALR.. 
1953 Mad, 929. 
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cation was also not successful. Trere- 
after, 2 suit was filed attacking the Gr urt 
sale, Tre Division Bench ultimately 
held that the subject-matter of the suit 
was the same as in the application filed 
by the judgment debtor to set aside the 
sale, which application had been dis- 
missed earlier, and that therefore the suit 
should necessarily fail. T. is decision 
certainly does not help the auction-pur- 
chasers in the present case. Even in this 
decision, the Division Bench has quoted 
with approval several earlier decisions 
-wherein it has been held that the Qourt 
has m jurisdiction to extend the time pres- 
‘cribed under -ule 85. It is because that 
the sale was confirmed in pursuance of 
a compromise between the parties, it 
had been held in that case that the judg- 
ment-debtor cannot reagitate the question 
that the sale was a nullity on the ground 
of non-compliance with rule 85. In 
any event, in the face of the decision of 
the Supreme Court which clearly holds 
that the sale, regirding which the require- 
ments of ule 85 of O.der 21, Code of 
Civil Procedure have not been œm- 
plied with is a nullity the Court-auction- 
purchasers cannot be heard to contend 
otherwise. Further, in the present case, 
there is n> question of the sale having 
been confirmed in spite of the non-com- 
pliance with the requi-ements of rule 85, 
and the judg nent-dzbtor coming forward 
-with a case at a later stage that the sale 
‘ig a nullity. Hore the question is whether 
the executing Court has jurisdiction to 
extend the time prayed for by the auc- 
tion-purchasers. As already p?inted out, 
there is nO provision in the Cedefor such 
extension of time and a combined read- 
ing of rules 84, 85 and 86 of Order 21, 
Ccde of Civil Procedure, would make it 
absolutely clear that the provisions are 
mandatory and the Court has no juris- 
diction to extend time. 


Suryanarayana Murthi v. Southern 
T. has =e held that a sale held 
in execution Of a decree isa nullity and 
has to be set aside when the amounts 
mentioned in Order 21, rule 85, Civil 
Procedure Crde, are not depositcd in 
full before the C ‘urt closes on the fifteenth 
day from the date of the sale of the pro- 
perty.? Tnat was also a case where there 


en O 
1. ALR. 1962 A.P. 271. l 
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was Only deficiency in the dep^sit of 
general stamps. Relying on M. M. 
Shak v. Sayed Mahmad1, referred to earlier, 
tre Andhra Pradesh High Court held 
that the non-compliance with sule 85, 
in aes of the deposit of general stamps 
would make the sale a nullity and tat 
the Qourt has no jurisdiction to extend 
the time fixed for the depsit. In Uttam 
Chand v. Balkrishna*, it has been held that 
the provisicns of Order 21, rule 85, as 
well as rule 8} are mandatory in the sense 
that in the event of the auction-purchaser 
failing to dep*sit tre full purct ase price 
within fifteen days from the date of the 
auction-sale, the Court will have no 
option but to order a resale of the pro- 
perty. It is also pointed out that the 
Gourt has no jurisdiction whatever, to 
extend the time for the payment of the 
balance of the purchase price as fixed 
under Order 21, rule 85. As I said 
earlier, what applied to the purchase 
price equally applied to general stamps. 
8. Tae result is all the three revision 
pstitions are allowed and E.A. Nes. 124 
125 and 126 of 1973 in E.P. No. 36 of 
1972 in O.S. No. 116 of 1971 shall stand 
dismissed, but there will be no order as 
to costs. 


g. I may add that, under the circum- 
stances Of the case, the executing Court 
has to refund the money and the stamps 
already deposited by the auction- 
purchasers. 


S.J. Petitions allowed. 





1. (1954) 2ML.J.55(S.C.): 1954 S.C.J.509: 
(1955) 1 S.C.R.208 : ALR. 1954 S.G. 349. 
2. ALR. 1961 Bom. 224, 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


‘PRESENT :—P, S. Katlasam and Mahara- 
jan, FF. 
Mohammad Sali 


v. 


Appellant* 


Mary Gonrath Fernando and others 
Respondents. 


Civil Procedure Code (V of 1908), Order 7, 
rule 10—Promissory note — Executed at 
Tuticorin—Dzfendant residing at Nagercoil 
—Suit on note filed in Tuticorin Gourt on 
the last day of limitation—Plaintiff praying 
Jor return of plaint to be presented to Nager- 
coil Court—Plaint returned —Suit filed in 
Nagercoil Court—Plea of limitation by defen- 
dani—Suit dismissed by trial Court as barred 
by limitation —On appeal, suit decreed— 
Validity. 

§ executed a promissory note in favour of M 
at Tuticorin. S was residing at Nagercoil. 
M filed a suit against S at Tuticorin on 
the promissory note on the last day of 
limitation. S contended that the suit 
should have been filed at Nagercoil. 
M prayed for the return of the plaint 
for presentation at the Nagercoil Court. 
The plaint was accordingly returned. 
Actually the Court at Tuticorin as well 
as the Court at Negercail had jurisdic- 
tin to entertain the suit. The Tuti- 
corin Court acted in violation of Oder 
7, rule 10, Civil Procedure Code, when 
it returned the plaint though it had 
jurisdiction. O2 the question whether 
the suit was barred by time at the Nager- 
coil Court, 


Held, that the order of the Tuticorin 
Court being an illegal order and the 
plaint having been presented within time 
ina Court having jurisdiction, the crucial 
date for purposes of limitation was the 
‘date on which the plaint was presented 
in the Tuticorin Court and not the date 
~on'which it was represented in the Nager- 
coil Court. The plaint, which was 
presented at the Nagercoil Court, was 
only a continuation of the plaint which 
had been wrongly returned by the Tuti- 
corin Court. Tne propec date on which 
the plaint must be taken ta have been 
filed was the date on which it was filed 
REES 


* L.P.A. No. 63! of 1969. 22nd October, 1973 
64 
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in the Tuticorin Court and that date fell 
well within the period of limitation. 

[Para. 6.] 
Cases referred to :— 


Amar Nath and others v. Hakim Rai, A.I.R. 
1929 Lah. 248 ; Ganga Prasad Rai v. 
Ramanand Gir, 30 I.C. 544. 


Appeal against the decree of the Honour- 
abl Mr. Justice Alagiriswami dated 
Sth July, 1968 in S. A. No. 795 of 1964 
preferred to the High Court against 
the decree of the District Gourt, Kanya- 
kumari at Nagercoil and made in A. S. 
No. 11 of 1964 (O.S. No. 399 of 1959) 
on the file of the Court of the II Addi- 
tional District Munsif, Nagercoil. 


K. V. Rajagopalan, for Appellant. 


M. X. Cardoza and M. Srinivasan, (amicus 
curiae, for Respondents. 
The Judgment of the Court was delivered 
by 
Maharajan, F7.—An interesting question 
of law arises in this Letters Pater t Appeal, 
which is directed against a second ap- 
pellate judgment of this Court, and it 
arises, under the following circumstances. 
The plaintiff, who is the respondent in 
this appeal, instituted a suit in the Court 
of the District Munsif, Tuticorin for the 
recovery of monies due under a promis- 
sary note executed by the defendant, who 
was a resident of Nagercoil. The plaintiff 
alleged that the promissory note was exs- 
cuted at Tuticorin and that consequently 
the cause of action had arisen within 
the territo‘ial limits of the Tuticorin 
Court. The suit itself was instituted 
on the last day of limitation. The de- 
fendant appeared in the Tuticorin Court 
and raised several contentions, one of 
which was that inasmuch as the pro- 
missory note had been executed at Na- 
gercoil and not at Tuticorin and he him- 
self was residing at Nagercoil, no part 
of the cause of action had arisen within 
the territo-ial limits of the Tuticorin 
Court. As many as 7 issues were framed 
upon the pleadings and issue No. 3 re- 
lated to the territorial jurisdictioa of the 
Tuticorin Court. But, before the trial 
commenced, that is to say, on 28th July, 
1959, the plaintiff’s agent made an en- 
do-sement on the plaint to the fgllowing 
effect : 

“ Plaintiff prays that the plaint may be 

returned for presentation to the Nager- 


where the defendant 


Without going into the question of juris- 
diction on the merits, the Tuticorin 
Court accepted this request of the plain- 
tiff and passed an order in the following 
terms : 


“Today zn endorsement has been 
made in the plaint. Further it is 
seen that the defendant resides at Nager- 
coil area and the entire cause of action 
arose at Nagercoil. Plaint is returned 
for presentation to the proper foum. 
If the plaint is not rep-esented within 
the transit period allawed under law, 
the defendant would be entitled to 
claim his costs from the plaintiff. 
Plaint is returned. If represented 
within time, costs to abide by the 
result of the suit.” 


The plaint was actually returned to the 
plaintiff on Oth August, 1959. The 
laintiff presented this plaint in the 
Nagercoil Court on Igth August, 7959 
along with a fresh plaint. The Nagercoil 
Court entertained both plaints, t eated 
the court-fee paid on the earlier plaint 
as cou-t-fee due on the fresh plaint and 
p-oceeded with the trial after issuing 
summons to the defendant, giving an 
opportunity to the defendant to file 
an answer, framing issues, recording 
evidence and ultimately, holding that 
inasmuch as the plaint had been 
presented in the Nagercoil Court long 
after the expiry of the period of limita- 
tion, the suit was barred by time. The 
first appellate Court reversed this judg- 
ment and granted a decree in favour of 
the plaintiff. In the Second Appeal, 
the judgment of the first S Court 
was upheld, and against that judgment, 
the present Letters Patent Appeal has 
been filed by the defendant. 


4- The question arises whether the 
plaint returned by the Tuticorin Court 
for presentation ta the proper Court 
should be regarded as a continuation 
of the plaint presented in the Nagercoil 
Cout. If it is so regarded, no question 
of limitation would arise. If, on the 
other hand, the plaint p:esented in the 
Nagercoil Court is to be treated as a 
fresh plaint, the suit must be held barred 
by limitation because on the date of 
presentation of the plaint in the Nagercoil, 
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Court the period of limitation had ex- 
pired. 

5. Before dealing with this question, it is 
right to point out that all the three Courts, 
concurrently, held that the p omissory 
note was executed at Tutico:in. This is 
a finding of fact which is binding upon the 
appellant herein. It would tren follow 
that the retu'n by the Tutico in Court of 
the plaint was made cn the eroneous 
basis that that Cow t had no ju isdiction 
to entertain the suit. It is true that as 
the defendant resided within the territo- 
rial limits of the Nage coil Cowt, the 
suit could be filed in the Nage coil Court 
as well. The resulting position is that 
both the Tuticorin Cou: t and the Nager- 
coil Court had ju isdiction to entei tain 
the suit instituted by the plaintiff. The 
Tuticorin Court did not reco d evidence 

as to the exact place where the promissory 
note was executed. Had it done so, it 
would have, like the Nagercoil Court, 
arrived at the canclusion that the promis- 

so`y note had been executed at Tutico~in 

in which case, the Tutico in Court would 

have ref-ained f om retw ing the plaint. 

Under O.der 7, rule 10 of the Civil: 
P: ocedu-e Code. ‘‘(1) The plaint shall at 
any stage of the suit be retu ned to be 

preserted to the Court in which the suit 
should have been instituted.......... 73 


6. In this case, as it transpies f om the- 
finding of the Nage coil Cow t, the pro-- 
missory note was executed at Tuticorin. 
Therefo-e, the Tutico in Cou t had juris-- 
diction, equally with the Nage coil Court,. 
to entertain the suit. The Tutico:i 
Court acted in violation of O der 7, rul 
10, Civil P. ocedure Code, when it: eturn 
ed the plaint although it had ju isdiction. 








the Nage coil Court. We find suppor 
for this view in a ruling of the Lahore 
High Cou t, viz., Amar Nath and others ~. 
Hakim Rai! where a Division Bench of that 
Court had held as follows : (at page 249). 


‘The main contention of the learned. 
Counsel for the appellant is that the- 





I, ALR. 1929 Lab. 248. 


- 
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Junior Subordinate Judge’s order was 
passed under Order 7, rule 10, Civil 
Procedure Code, and that when the 
plaint was returned under that rule and 
presented to a competent Court the 
sult must be taken to be instituted on 
the date on which it is presented to the 
Jatter Court. In the present instance, 
however, it seems to me that Order 7, 
rule 10, was really not applicable at 
all, as the Junior Subordinate Judge 
had not come to any definite finding 
-on tke question of jurisdiction and 
‘was merely of opinion that there was 
just a possibility that the case may be 
-outside his jurisdiction. The plaintiff 
also had not asked for return of the 
plaint under that rule but had request- 
‘ed that the case be transferred to a 
competent Court. The proper_course 
for the Junior Sabordinct Judge 
‘would have been to move the District 
Judge to transfer the case, but instead 
of doing so, he erroneously returned 
‘the plaiut to be presented to the Senior 
‘Subordinate Judge. The Junior Sub- 
ordinate Judge has not expressly referred 

to O.der 7, rule 10, Civil Procedure 
Code, and he certaialy had no jurisdic- 
tior. to act under that rule as he had 
come to no definite finding that he had 
no jurisdiction to deal with the suit. 
There was also no question of any with- 
drawal of the first suit or fresh insti- 
tution thereof .......0.0.. sorene oe 
bare sree nes, Shed eet aga Ween OE I hold 
that there was no fresh institution of 
the suit and the suit was merely to be 
‘continued in the Court of the Senior 
Subordinate Judge. This view is sup- 
po by the decision ir Ganga Prasad 

t v. Ramanand Gir! in which the facts 
appear to have been somewhat similar. ” 
Though the facts of that case are not on 
all fours with the facts of the present case, 
the principle laid down in that ruling is 
japplicable to the facts of this case. Conse- 
Jquently, we hola that the plaint, which 
1 presented in the Nagercoil Court, 
only a continuation of the plaint, 

ich had been wrongly returned by the 
Tuticorin Court. The proper date or 
hich the plaint must be taken te have 
been filed is the date on which it was 
{filed in the Tuticorin Court and that date 
alls well within the period of limitation. 
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We, therefore‘ agree with the learned 
second appellate Judge and dismiss this 
Letters Patent Appeal with costs. Before 
parting with this case, we wish to record 
our appreciation of the able assistance 
rendered by Mr. M. Srinivasan as amicus 
curiae. 


S.J. Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—TZ. Ramaprasada Rao and S. 
Natarajan, Ff. 


K. E. M. Mohamed Ibrahim Marcan 
and another Appellants * 
D. 

Perumal Padayachi Respondent. 


Interpretation of documents—Agreement of 
sale of bus wilh route permit—Modus operan- 
di of transfer not mentioned in the document— 
Legal obligation apparent—Agreement cannot 
be avoided—Deed captioned as partnership— 
Intention only to be a working arrangement 
between parties—Document only formal and 
not a partnership deed. 


Merely because an express provision is 
not made in an agreement regarding the 
modus operandi for its implementation, the 
legal obligation of one of the parties which 
is quite ap tin the agreement cannot 
be odd 


All stipulations and acts which arise 
from and out ofa written contract between 
the parties have to be understood prag- 
matically and given effect to in accordance 
with law. Thus understood it is reason- 
able ta expect that the parties should 
follow the procedure prescribed in law for 
achieving their object reflected in the said 
contract. If the parties either due to 
lethargy or with some design or ose 
fail to adopt such a process to eeo 
to the object of the contract, the contract 
itself cannot for that reason become illegal 
or invalid. [Para. 7.] 


On the question whether a deed caption- 
ed as partnership was in reality a partner- 
ship deed between the plaintiffs and the 
defendant, 


* A.P. No, 568 of 1967. 23rd Nousmber 1973. 
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Held, that the deed was never intended 
to be acted upon to its logical end and 
there was intrinsic evidence, that it was 
only intended to projecta working arrang- 
ment between the parties in order to 
rotect the plaintiffs who were acting as 
peas to the defendant for the con- 
duct of his business. The deed was only 
a formal document executed by the parties 
as between themselves with no intention 
to follow the terms thereof or act upon it. 
[Paras. 9 and 13.] 


Cases referred to :— 


Viswanatham Pillai v. Shanmugham, 1.L.R. 
(1966) 2 Mad. 477: (1966) 1 M.L.J. 363: 
79 L.W. 284: A.I.R. 1967 Mad. 100; 
K. M. Viswanatha Pillai v. K. M. Shan- 
mugham Pillai, (1969) 1 S5.C.J. 706: 
(1969) 1 M.L.J. (S.C.) 86: (1969) 1 
An.W.R. (S.C.) 86: ALR. 1969 8.C. 
493. 


Appeal against the decree of the Court of 
the Subordinate Judge, Cuddalore, dated 
29th March, 1967, and passed in O.S. 
No. 30 of 1966. 


K. Yamunan for Appellants. 


K. Ramaswami and Mrs. Sargini Bat, for 
Respondent. 


The Judgment of the Court was delivered 
by 


Ramaprasada Rao, F7.—The plaintiffs are 
the appellants. The defendant was a 
transport operator. He had two route 
permits covering Cuddalore to Ulundur- 
pet and Cuddalore to Kachirapalayam, 
and was plying MDY 3870 and MDY 
4396 respectively on the above routes. 
He sought financial assistance from the 
plaintiffs. After discussions the plaintiff, 
under Exhibit A-1, dated 14th May, 
1964, entered into a sale agreement in 
respect of the bus MDY 3870 for a con- 
sideration of Rs. 40,000. Under Exhibit 
A-l it was agreed that the plaintiffs 
should take delivery of the bus from the 
defendant after paying the amounts due 
under hire purchase to one Srimathi 
Nani Kavar Bai. The defendant agreed 
to sign the necessary records for trans- 
ferring the registration certificate of the 
vehicleeand also seek for the transfer of 
the permit in favour of the plaintiff. 
But immediately after entering into the 
agreement the plaintiffs understood that 


there was some dispute regarding the- 
route permit Cuddalore ta Ulun et 
for which purpose MDY 3870 was utilised. 
Therefore, on the next day a second. 
agreement Exhibit A-2, dated 15th May, 
1964 was entered into in supersession of 
the first agreement Exhibit A-1. Under 
this agreement the defendant agreed to- 
sell his other vehicle MDY 4396 and in 
consequence stipulated to obtain a trans— 
fer of the route permit in connection with 
the said vehicle aver the route Guddalore 
to Kachirapalayam. The consideration 
for this sale was fixed at Rs. 80,000 which 
included the sum of Rs. 40,000 agreed te. 
be paid by the plaintiffs under Exhibit 
A-1. In order to safeguard their interests 
as financiers the plainiffs, as an interim, 
measure and by way ofabundant caution,. 
entered into a third agreement Exhibit 
A-3 and captioned it as a deed of partner-- 
ship on the same day, namely, 15th May, 
1964. Under this deed it was provisional- 
ly agreed that the defendant and the 
plaintiffs would continue the transport 
business previously carried on by the 
defendant in his individual name in 
partnership under the name and style of 
Andavar Bus Service. The parties agreed 
to take such steps as were necessary to- 
have the permits transferred in favour and 
for the benefit of the partnership. The 
sum of Rs. 40,000 which was the considera- 
tion for Exhibit A-1 was to be treated as 
capital of the plaintiffs and they were to. 
be in the day to day management of the 
business. The defendant was to be paid. 
a monthly a sum of Rs. 100 towards 
salary and for being in charge of the 
workshop in addition to his half share of 
profits in the business. All capital ex- 
penses in relation to each of the routes 
Cuddalore to Kachirapalayam and Cud- 
dalore to Ulund t were to be kept 
separately. The plaintiffs agreed to fim- 
ance the asin ee in connection with 
the repairing of the vehicles and for re-- 
placement of the vehicles. Accounts. 
were to be prepared every month and. 
copies were to be commumicated ta the 
parineis which shall be audited by a. 
Chartered Accountant at the end of each 
year. The period of the partmership- 
was agreed to as five years and om the 
expiry of the said period or in the event off 
earlier dissolution, the permit along with 
the buson the route Cuddalore to Ulun- 
teprus shallbe taken by the plaintiff and 
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the ather permit and the bus subject to 
the payment of any capital expenditure 
incurred was to be taken by the defendant. 
This partnership was signed at Nagapatti- 
nam where the plaintiffs resided. 


2. The plaintiffs’ case is that the partner- 
ship agreement, Exhibit A-3, dated 15th 
May, 1964 which was almost contempo- 
raneous with the agreement for purchase 
of the bus MDY 4396 was intended only 
asan expedient or asa means ta smoothen 
the way of transfer of the route permits 
as also the vehicles covered by the agree- 
ment Exhibit A-2 and that the partner- 
ship agreement was only understood as an 
interim arrangement for effecting such 
transfers of ownership and permits in 
favour of the paritmership business, 
Andavar Bus Service. The plaintiffs 
took over the management of the partner- 
ship business which was hitherto run by 
the defendant and they were maintaining 
the accounts thereof. In fact, the plain- 
tiffs made further advances to the defen- 
dant with regard to the two buses from 
time to time and such advances were for 
either effecting repairs or for paying 
taxes and for other urgent necessities of 
the defendant. It is not in dispute that 
the bus MDY 4396 referred to in Exhibit 
A-2 was replaced by the bus MDS 5216 
for which purchase also the plaintiffs 
claim to have advanced moneys. When 
this was the position, the defendant could 
not succeed in retaining the permit ob- 
tained by him in respect of the bus MDY 
3870 running on the route Cuddalore to 
Ulundurpet as the State Transport Appel- 
late Tribunal, by its order, dated 27th 
September, 1965 under Exhibit A-4 
cancelled the same. After the defendant 
lost one of the permits which was ta be 
transferred to the plaintiffs under the 
agreement Exhibit A-2 he became re- 
calcitrant and was not apparently interest- 
ed in performing his part of the contract. 
But, in order to secure their rights, the 
plaintiffs had to help the defendant when 
the bus MDS 5216, which was running 
between Cuddalore and Kachirapalayam, 
was attached by one Brindavathi Ammal 

t to a money debt awed by the 
defendant to her. In fact the plaintiffs 
got the bus released from the attachment 
effected in the above suit. The defendant 
filed an application for appointment of a 
receiver and obtained release of the above 
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vehicle from attachment. In those pro- 
ceedings the plaintiffs assisted the defen- 
dant having regard to the responsibility 
undertaken by the plaintiffs with the 
defendant under Exhibits A-2 and A-4. 
Contemporaneous with the proceedings 
whereunder the bus MDS 5216 was 
attached by Brindavathi Ammal and was 
released, the plaintiffs obtained from the 
defendant a hire-purchase agreement sœ 
as to further safeguard their rights as 
against the defendant in general and in 
particular against the bus MDS 5216. 
The plaintiffs thereafter stood as sureties. 
in the suit filed by Brindavathi Ammal 
and released the bus MDS 5216 from 
attachment in the suit. By that time the 
defendant is said to have received large 
amounts to the tune of Rs. 65,000 besides 
having had the benefit of the release of 
the bus from attachment on the security 
given by the plaintiffs in Brindavathi 
Ammal’s suit. But it is the case of the 
plaintiffs that the defendant with a 
designed and improper motive induced 
one yanaswami Iyer to cause the 
bus once again to be attached ir execution 
of a decree obtained by Narayanaswaml 
Iyer. The plaintiffs unsuccessfully inter- 
vened with a claim petition and having 
regard to the large amounts by then 
advanced by them the plaintiffs were 
again compelled to pay a sum of 
Rs. 3,332-70 to Narayanaswami Iyer for 
discharging the decree. This was done 
in order to avoid the risk of losing posses- 
sion of the bus and also the only raute 
permit which was by then subsisting. 
The defendaat further perpetrated his 
design to avoid his responsibilities by 
submitting to a decree in the suit filed by 
Brindavathi Ammal ; in the result the 
laintiffs’ personal bond which they gave 
in Brindavathi Ammal’s suit became 
enforceable, 


g. In the above circumstances and as 
the defendant lost his route permit bet- 
ween Cuddalore and Ulundurpet the 
plaintiffs have come to Court for specific 

ormance of the contract to sell the 

MDS. 5216 which is a substitute for 
the bus MDY 4396 under the terms of 
Exhibit A-2, and for a direction to the 
defendant to apply for transfer tf the 
route permit between Cuddalore and 
Kachirapalayam for a consideration of 
Rs. 80,000. The plaintiffs state that they 
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have advanced a sum of Rs. 65,000 
-pursuant to the said agreement and that 
cthey are ready and willing to pay the 
balance out of 80,000 to get a conveyance 
-of the bus and the permit transferred in 
their names. The plaintiffs claim that 
‘the hire-purchase ag-eement which was 
taken at the time when they gave per- 
sonal security in Brindavathi Ammal’ssuit 
-was further perfected by entering the 
same in the registration certificate in the 
mame of their relation, One A. M. 
Hamid Maracair. The plaintiffs claim 
that the bus is subject to the said hire- 
-purchase ag-eement. They caused a 
-notice to be issued under Exhibits A-38 
„and A-39 setting out the above facts, but 
the defendant repudiated the same under 
Exhibit A-40 and claimed that the plain- 
‘tiffs are not entitled to specific for- 
mance of the contract under Exhibit A-2 
„and thatthe partnership deed was genuine 
instrument and that the plaintiffs are not 
entitled to any relief. The plaintiffs 
allege that they have performed their 
part of the contract under the ag-eement 
Exhibit A-2 and they are ready and willing 
-to perform the subsisting obligations under 
it. In any event and in the alternative 
they would state that if they are not entitl- 
-ed to the relief of specific performance, 
they would be entitled to the sum of 
about Rs 65,000 odd which they have 
actually paid to the defendaat and a sum 
-of Rs. 35,000 as damages. In the abave 
sequence the suit was laid for ore or the 
„other of the reliefs stated in the plaint. 


4. The defendant in his written state- 
ment admits that he was faced with acute 
‘financial stringency and he had to ap- 
proach the plaintiffs for succour and 
obtaiced advances so as to pay off as far 
as ible his creditors. His case is that 

ibits A-1 and A-2 were ent red into 
at a time when one of the buses was 
actually seized by one Nalini Kaval Bai 
under a hire-purchase agreement in her 
favour and that when he was in extreme 
‘financial difficulties. According to the 
-defendant, the partnership agreement 
was forced out of him and that he was 
pursuaded to enter into by pressure and 
‘undue influence. His further case is that 
the agreements under Exhibits A-1 and 
A-2. (even if it is assumed that Exhibit 
A-2 is in supersession of Exhibit A-1) 
are two agreements which are unlawful 
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and unenforceable in the eye of law and 
that the partnership deed which super- 
seded the above agreements was the only 
document which evidences the mutual 
terms and conditions under which the 
parties should act. The plaintiffs having 
taken an improper advantage of the 
defendant’s fi ancial position and decrees, 
cannot retvogade and place any reliance 
upon the agreements Exhibits A-l and 
A-2 when such agreements have been 
virtually superseded by the oE 
agreement Exhibit A-3 and the plaint 

are under a legal obligation to pay off all 
the debts of the defendant and continue 
the partnership and be bound by the 
terms set out thereto. The plaintiff 
therefore are not entitled to the relief 
of specific performance as if Exhibit 
A-2 or Exhibit A-1 which acco ding 
to the defendant is superseded by 
Exhibit A-2 is still in force and enforce- 
able. The defendant would allege that 
he lost his route permit relating to Gudda- 
lore to Ulundurpet because of the attitude 
of the plaintiffs who would not take up 
the matter fu-ther to the higher hierarchy 
of Courts. The defendant in effect alleg- 
ed that the terms of the partnership were 
implemented in that the vilasam of the 
bus service was chang2d and the plain- 
tiffs took the management of the partner- 
ship business by keeping accounts, by 
making themselves responsible for daily 
collections, by making repairs and re- 
placements to the bus., etc. The defen- 
dant admits that he was paid a sum of 
Rs. 100 as salary and was alleged to draw 
a sum of Rs. 200 per month out ofhis share 
in the expected profits. The defendant 
however would add that the illegal part- 
nership was acted upon the and plaintiffs 
cannot take advantage of their own wrong 
in not having performed their part of the 
obligations spvinging from the deed oí 
partnership. It was due to the unhelpful 
attitude of the plaintiffs that Brindavathi 
Ammal and Narayana Iyer filed their 
suits and as the defendant caused self- 
effacement as an individual bus-operator 
and as it was Andavar Bus Service which 
was running the transport business as a 
partnership, the plaintiffs are not entitled 
to any relief. The defendant denied that 
he signed any hire-purchase in the 
registration certificate, and even if it was 
made, it was by reason of the plaintiffs 
taking advantage of a forged document 
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in support of the said hire-pu-chase 
agreement. In any event it is said that 
the plaintiff; having taken the bus MDS 
5216 into thei” possession in the suit filed 
by Na ayana Iyer, they should be deemed 
to be in custody of it even now and are 
accountable to the income and p ofits 
theref om by reason of the permit, which 
was attached to the bus at the time when 
the plaintiff; obtained possession of the 
same in Na ayana Iyer’s suit. It was in 
those ci cumstances the plaintiffs got the 
bus MDF 1991 on hi-e-pw chase ag‘ee- 
ment so that they could validly exploit 
his permit fom Cuddaloe to Kachira- 
palayam and averted the calamity of a 
total cancellation of the permit for non- 
pe:fo-mance by the pe:mit-holder. It 
is impliedly conceded that the route 
permit always remained in the name of 
the defendant. The sheet-anchor of the 
defendant’s case is that the ag eements 
Exhibit A-1 and A-2 ave unenfo ceable in 
the eye of law and it was only the frial 
partnership ag eement that was intended 
to be ope ative and as the defendant is 
willing to act in acco~dance therewith the 
plaintiffs are not entitled to a suit for 
specific performance of the ag cement 
Exhibit A-2. The clzim for damages is 
denied, 

5 In the reply statement the plaintiffs 
reiterate their o iginal stand. The parties 
wer t to trial and the plaintiffs examined a 
cle k of theirs and filed their accoumt 
books in fu the-ance of their stand. But 
the defendant did not p oduce any rele- 
vant documenta: y evidence, nor did he 
examine himself. On the basis of the 
above pleadings the learned Subo-dirate 
Judge of Cuddalore framed the following 
Issues : 


1. Whether the agreement, dated 15th 
May, 1964 is illegal and void ? 

2. Whether the defendant’s signature to 
the ag eement were taken by compulsion ? 


3. Whether the suit ageement of sale 
has been superseded by the partnership 


ag cement P 

4. Whether the suit ag-eernent has been 
abandoned as contended by the defen- 
dant ? 


5. Whether the plaintiffs are entitled to 
compel the defendant to join in the 


Sif 


application for transfer of th: route 
permit ? 


6. Whether the plaintiffs are entitled to. 
claim any damages, and if so, to what 
amount ? 


fs To what relief are the plaintiffs ent-- 
ed. 


6. The learned Subordinate Judge main- 
ly addressed himself to the questior whe- 
ther the ag eement of sale under Exhibit 
A-2, was superseded by the so called part- 
nership agreement Exhibit A-3 and found 
that the te ms and conditions as reflected 
in Exhibit A-2 were abandoned or waived 
by reason of the subsequent ag-eement of 
partnership. Alternatively he considered 
the legality and enforceability of Exhibit 
A-2 and relying upon a decision of this 
Court repo-ted in Viswanatham Pillai v. 
Shanmugham+ found that Exhibit A-1 
which was later revised under Exhibit 
A-2 is unenforceable in the eye of law and 
therefore void. In the result the suit 
for specific performance was dismi 
Even the alternative claim for return of 
the amount admittedly e ded by the 
plaintiffs for the benefit of the defendant 
was negatived. Consequently the claim 
for damages representing the alleged loss 
sustained by the plaintiffs by reason of the 
breach of contract committed by the 
defendant was held to be not substantiat- 
ed. We are unable to agree with the 
material findings so rendered by the learr-- 
ed Subordinate Jadge. 


q. We shall take up the first question 
regarding enforceability of Exhibit A 2. 
The p-inciple laid down by this Court in 
Viswanatham Pillai v. Shanmugham! was 
exp: essly dissented by the Sup- eme Court 
in K. M. Viswanatha Pillai v. K. M. 
Shanmugham Pilloi*, Their Lordships of 
the Sup eme Court were of the view that 
under the p ovisions of the Motor Vehi- 
cles Act, 1939 it is not necessary for the 
owner himself to obtain the permit and 
that the Act requires the owner of the 
transport vehicle to use the vehicle in 
acco dance with the conditions of the 
permit and that the definition of the per-- 
mit itself shows that all its need not 
be in the name of the owner because the 





1. (1966) 1 M.L.J. 363: 79 L.W. 284% ILR 
(1966) 2 Mad. 477: A.I.R. 1967 Mad. 100. 
. (1969) 1 S.G J. 706: (1969) 1 An.W.R. 86 : 
(1969) 1 MLL.J. (S.C.) 86: A.I.R. 1969 S.G. 493, 
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latter part of the definition shows that it 
is only in the case ofa private carrier or a 
public carrier that a permit has to be in 
the owner’s name. They laid down 
categorically that the Act does not ex- 
pressly or by implication ban benami 
transactions or persons owning buses 
benami and applying for permits on that 
basis. On the basis of this pronounce- 
ment it cannot be said that Exhibit A-2, 
which provides for a sale of the bus 
together with the route permit thereon 
‘by the defendant in favour of the plain- 
tiffs, is an illegal transaction which cannot 
be countenanced in the eye of law. The 
learned Subordinate Judge was of the 
view that prior sanction of the Regional 
Transport Authority was necessary before 
the parties could venture as they attempt- 
ed under Exhibit A-2. He also expressed 
that there was nothing intrinsic in Exhibit 
A-2 which compelled the parties to obtain 
approval or sanction of the Regional 
Transport Authority with regard to the 
transfer of the route permit from the name 
of the defendant to the plaintiffs. If an 
agreement as adumbrated in Exhibit A-2 
is enforceable in the eye of law, the mere 
fact that the said agreement does not 
contain obvious stipulations regarding 
achievement of the purpose for which the 
agreement was entered into would not 
make such an agreement any the less 
enforceable and a valid agreement. In 
view of the ratio of the Supreme Court in 
K. M. Viswanatha Pillai v. K. M. Shan- 
mugham Pillai? it does not lie in the mouth 
of the respondent now to contend that 
an express recital, in the agreement of sale 
of a bus coupled with the route permit, 
‘but not referring to the method to be 
adopted later for effectuating the inten- 
tion of the said agreement would make it 
an insipid or a voidone. Under Exhibit 
A-2 there is by necessary implication an 
obligation on the part of the defendant to 
join with the plaintiffs and make an 
application to the appropriate authority 
for transfer of the route permit in favour 
of the plaintiffs, Merely because an 
express provision is not made in the said 
agreement, regarding the modus operandi 
for its implementation the legal obligation 
on the part of the defendant, which is 
quite apparent in Exhibit A-2 cannot be 
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avoided. The fact that the defendant duef 
to reasons best known to himself did not 
join with the plaintiffs in the matter of 
securing the transfer of the route permit 
from his name io the name of the plaintiffs 
cannot, in our view, have any impact on 
the rigats of parties which flow from Exht- 
bit A-2. All stipulations and acts which 
arise fram and out of a written contra 
between the parties have ta be under- 
stood pragmatically and given effect 
in accordance with law. Thus under- 
stood, it is reasonable to expect that th 
parties should follow the procedure pres- 
cribed in law for achieving their abje 
reflected in the said contract. If th 
parties either due to lethargy or with 
same design ot purpose fail to adopt such 
a pracess to give effect to the object of th 
contract the contract itself cannot beco 
illegal or invalid. We are therefore un 
able to agree with the learned Subordi- 
nate Judge that Exhibit A-2 is unenforce- 
able, illegal and invalid right from its 
inception. 








8. This leads on to the question whether 
the partnership deed so prominently put 
in the forefront by the defendant did 
supersede the agreement Exhibit A-2. 
Mr. Ramaswami, learned Counsel for the 
respondent, while attempting to sustain 
the judgment of the learned Subordinate 
Judge, very strenuously urges that Exhibit 
A-3 the partnership deed is the real con- 
tract between the parties and having 
regard to the sequence of time Exhibit 
A-3 should be deemed tohave replaced 
Or substituted the earlier agceements and 
in particular Exhibit 5-2, as they cannot 
co-exist. Much reliance was placed upon 
clause 12 ia Exhibit A-3 weh pravides 
for dissolutian of the partnership and 
whereunder the permits along with the 
bus have to be taken respectively by one 
or the other of the contracting parties. 
Reference was made to the observation 
of the lower Court that it was braught into 
existence only with the intention to enable 
the appellants to have a hold on the buses 
and the rautes and for the recovery of 
the amounts advanced by them and that 
the partnership deed Exhibit A-3 was 
the transaction which was intended to be 
acted upon. It was therefore said that 
the suit for specific performance of the con- 
tract which could be spelt from Exhibit 
A-2 or the alternative claim for recovery 
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of the amounts advanced and damages for 
non-pe fa mance of the contract as reflect- 
ed in Exhibit A-2 is not maintainable. 
Learned Counsel for the appellants con- 
tending contra and relying upon the 
pleadings and the correspondence that 
assed before suit maintained that 
ibit A-3 was only an interim working 
arrangement and at no time the parties 
desized to give up their rights and obliga- 
tlons under Exhibit A-2. 


g. We are of the view that the partner- 
ship deed was never intended to be acted 
to its logical erd and there is intrinsic 
vidence, as is seen fom the conduct cf 
the parties ard the documents filed in the 
case, that it was only intended to project 
woking arrangement between the 
parties in order to protect the plaintiffs- 
ppellants who were acting as fmanciers 
and who undertook to advance ard did 
advance at va lous stages large amounts 
to the respondent for the conduct of his 
business. The pattern of accounts kept 
end the methodology adopted by the 
parties do not establish the jural relation- 
ship of partners inter se, In Exhibit A-6, 
dated 13th July, 1964, which was long 
after the date of the alleged partnership, 
the respondent described himself as the 
prop ietor of S.R.P.B.S. Bus Service. 
is was a p omissory note executed by 
the defendant-:espondent in favour of 
the plaintiff-appellants and this was 
towa ds the expenses which the defendant 
incurred in r t of the bus MDS 5216 
and for meeting his family expenses. 
One would expect the defendant who is 
a kowing son to have avoided the 
desc iption “ P:oprietor, S.R.P.B.S. Bus 
Service” which relates to MDS 5216 if 
it was unequivocally ag-eed that the bus 
should belo 1g to the so called partnership 
business of Aidavar Bus Service, which 
was the name and style the parties ag eed 
to give their alleged joint ‘ente prise 
which is reflected in the formal ag-eement 
Exhibit A-3. 
xo. In Exhibit A-14 which was a per- 
sonal secu ity bond given by the appel- 
lants-plai tiffs, to the knowledge of the 
defendant they desc ibed the bus MDS 
5216 as bea: ing the name of Andavar Bus 
belongi:ig to the defendant. One would 
expect a -eal desc iption in Exhibit A-14 
which was a security bond executed in 
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favour of the Subordinate Judge’s Court, 
Cuddalo e, in a litigation between the 
defendant and his creditor B: indavathi 
Ammal. That the running of the bus 
undertaken by the plaintiffs as financiers 
was never intended in pw suance of the 
so Called eee eement Exhibit 
A-3 is clear fom ibit A-32 wherein 
the defendant admitted that he would not 
consent to the presentation of joint appli 
cation for transfer of the pe: mits without 
settlement of accounts. He used, no 
doubt, the wo d ‘ partnership’ in Exhibit 
A-32 read with Exhibit A-36 ; but his 
conduct is clear that he was only interest- 
ed in shat ing the p ofits af the undertak- 
Ing without imp inti g on himself in 
conjunction with the plaintiffs the badge 
of pavtne:ship as is known to law. In 
Exhibit A-36 he says that his share of 
income upto the 17th July, 1965, was paid 
to him. Though he :efeis to the exp.es- 
sions ‘partner’ and ‘partnership’ the 
intention which is manifest ir these and 
other documents is that the defendant 
understood the transaction only asa finan- 
cial ag eement and not as a pa: tnership 
simpliciter, The plaintiffs themselves filed 
a petition Exhibit A-42 in another 
civil proceeding between the defendant 
and his creditor Na ayanaswami Iyer. 
Narayanaswami Iye. filed O.S. No. 139 
of 1965 on the file of the Cout of the 
Dist ict Munsif of Cuddalo:e and obtain- 
ed an oder of attachment befo e judg- 
ment of the bus MDS 5216 as belonging 
to the defendant. The claim petition 
filed by the plaintiffs to raise the attach- 
ment was dismissed and in Exhibit A-52 
the finding of the lea ned Dist ict Munsif 
in the claim petition was that the bus 
absolutely belong:d to the defendant. 
The contention of the defendant in that 
suit was that the partnership is illcgal 
and that the judgment-debtor was solely 
interested in the bus and no one else had 
any subsisting inte est the ein. Reference 
was also made to the admissions in the 
earlier documents whe ein it was said 
that the bus belonged to the defendant. 
In fact, the claim petition was dismissed, 


ux. Exhibit A-50 was an affidavit filed 
by the defendant himself in the suit filed 
by Narayanaswami Iyer, While oppos- 
ing the application fo attachment befo e 
judgment the defendant would state that 
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the bus MDS 5216 was his stage carriage 
bus, that it was running between Cudda- 
lore and Kachirapalayam and that the 
registration certificate for the vehicle was 
in his name and the route permit was 
granted to him as owner and operator. 
He also referred to the fact that the bus 
was left with two sureties, meaning there- 
by the representatives of the appellant, 
and he alleged that the said sureties were 
colluding with his creditors and therefore 
a receiver should be appointed. This 
conduct is absolutely inconsistent with the 
theory of partnership set out by the defen- 
dant and contained in Exhibit A-53. 
The defendant did not care to go into the 
box, but was satisfied to remain outside 
it. The best evidence which he could 
make available to Court by deposing in 
person was not made available. He was 
obviously not prepared ta face cross- 
eXamination in the witness box which 
would bring out in truthful colours the 
real jural relationship between the parties. 


12. We shall now consider the nature 
and, purport of the account books which 
were disclosed in the trial Court to see 
whether Exhibit A-3 was acted upon. 
Exhibits A-7 and A-8 are the day books 
of Ranga Parthasarathy Bus Service, 
which admittedly was the trading style 
of the defendant. Exhibits A-45 to A48 
are separate ledgers maintained by the 
plaintiffs in connection with the running 
of the three buses MDY 3870, MDY 
4396 and MDS 5216. It is nobody’s 
case that these ledgers were captioned as 
account books relating to Andavar Bus 
Service, which according to Exhibit A-3. 
was the trading style of the intended 
partnership. These exhibits clinchingly 
establish that the plaintiffs as fmanciers 
who undertook to run the buses, 
Maintained these ledgers to show the 
collections and the expenses relating to 
each of these buses and it was never the 
intention of the parties that the profits 
and losses relating to these buses and the 
expenses incurred thereto were intended 
to be shared by the partners in any pro- 
portion agreed to under Exhibit A-3. 
Again, Exhibits A-9 and A-12 do not 
furthey the case ofthe defendant. Exhibit 
A-9 is a ledger for the business dealings 
which the parties had as between them- 
selves and Exhibit A-12 1s a ledger in 
which the personal dealings of the plain- 
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tiffs are entered into. Ifreally the parties 
expected and agreed that they should run 
all the available buses with the permits 
thereto as if a partnership was entered 
into between them, there was no necessity 
for two ledgers with reference to the de- 
fendant one relating to his business deal- 
ings and, the other for his personal dealings. 
Though more than a year elapsed before 
the suit was filed, accounts were never 
closed and no profit and loss statement 
was struck. This consistent conduct of 
the parties immediately after the so-called 
partnership agreement, is inconsistent 
with a definite agreed jural relationship 
between them as partners under the 
Partnership Act. 


1g. Under Exhibit A-3 there are the 
clauses which knit the parties as partners 
and, under which they oblige themselves. 
reciprocally to be bound by them. There 
is no acceptable evidence ta show that 
the name and style of the business was 
changed to Andavar Bus Service though 
this is referred to in Clause 1. No profit 
and loss statement has been prepared and 
there is no evidence to show that there was 
a sharing of the profits or losses as the 
case may be between the partners in the 
ratio of 2: 1 : 1 as provided for in clause 
3. On the other hand the defendant says 
that he was paid his share of his income 
as seen from his allegation in Exhibit 
A-36, whilst there is no saying as to 
whether accounts were struck for purposes 
of division of the net profits ar losses as 
the case may be. Clause 11 provides 
that accounts shall be prepared every 
month and copies thereof communicated 
to all partners and they shall be audited 
by a Chartered Accountant at the end of 
the year. Nothing has been done and 
in any event no one speaks about the 
follow-up p-ocedure pursuant to this 
clause. A mere reference ta clause 12 
which provides for dissolution of the 
partnership at the end of five years, 
would not in any way improve the case 
of the defendant. This clause is a usual 
clause provided in a deed of partnership 
if it is intended that the tnership 
should be for a period. But in arder to 
establish that the partnership was running 
as agreed to by them under Exhibit A-3 
the defendant should prove to the satis- 
faction of the Court that they did abide 
by the conditions and stipulations under 
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the deed and were respecting the rights 
cand obligations created thereunder in 
terms thereof. We have already referred 
to the fact that the defendant did not ga 
‘into the box to assert any one of the above 
circumstances. We have already seen 
the fate of the permit relating to Cuddalore 
and Ulwumdurpet. After the Appellate 
“Tribunal set aside the permit granted to 
the defendant, no steps were taken by the 
parties to modify the terms of the partner- 
‘ship or to register their rights. This 1s 
sufficient indicia to show that the permits 
set outin clause 12 ofthe so-called partmer- 
ship agreement Exhibit A-3 was under- 
stood only to remain on paper and not 
intended to be acted upon. Even as 
regards the bus which was put on the 
route Cuddalore to Kachirapalayam, the 
hire-purchase holder is said to have seized 
the bus, though it is the case of the defen- 
ant that the hire-purchase holder is none 
else than a nominee of the plaintiffs. 
After such seizure the defendant’s case is 
that he had to make his own arrangements 
for running the bus on the route by pur- 
chasing a new bus on his owa volition. 
‘This again is a pointer to the fact that 
Exhibit A-3 could not have been under- 
stood by the parties as a partnership deed, 
‘but only as an ineffectual instrument to 
serve only as a piece of evidence to show 
that the plaintiffs advanced moneys to 
the defendant under certain circumstances 
and for purposes of recovery a wo-king 
arrangement was entered into as between 
them. 


14. The above features in this case mili- 
tate against the existence of any partner- 
ship as between the parties. Weighing 
all the facts as seen fram the documentary 
evidence in this case, we are unable to 
see any element of mutuality as between 
the parties, which is an essential pre- 
condition for the subsistence and conti- 
nuance of a partnership. In every part- 
nership, each parmer is the agent 
of the other and has the authority 
to act for the other, But the cir- 
cumstances disclosed do not justify 
the conclusion that each party was acting 
for the other in the instant case. On the 
other hand each party was acting inde- 
pendently of the other without any mutual 
consultation and obviously for the fur- 
therance of their own interests. Whilst 
the plaintiffs were interested as financiers 
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to get their money back as also a reason- 
able return thereof, the defendant 
was not interested in repaying the 
amounts borrowed aud was evading 
and was making his own arrange- 
ments for the running of the bus from 
Quddalare to Kachirapalayam without 
reference to the plaintif. We have n 
hesitation therefore, ta hold that Exhibit 
A-3 was only a formal document execut- 
ed by the parties as between themselves 
with no intention to follow the terms 
thereof or act upon it. 


x5- If, therefore, there was no partner- 
ship and if the legal relationship only 
projects a case of fmancier and borrower, 
then the only question which remains for 
consideration is, what relief the plaintiffs 
could get in this appeal. 


16. The plaintiffs have made an alter- 
native claim for the return of the sum of 
about Rs. 65,000 which they say they have 
paid to the defendant, and in addition 
they have claimed a sum of Rs. 35,000 
as damages. They base their cause of 
action on the agreement Exhibit A-2. 
We have already held that Exhibit A-2 
is a legal document. The question is 
whether in the peculiar circumstances it 1s 
enforceable as on date and a decree for 
specific performance could rest on the 
recitals therein. 


17. In so far as the bus MDY 3870 is 
concerned, which was rumning on the 
route Cuddalore to Ulundurpet, the 
permit has been set aside. Therefore 
there is no question of the relative permit 
in respect of the sale of that bus being 
subjected, to a decree for specific perfor- 
mance, As regards the bus MDY 4396 
replaced by bus MDS 5216 running’ on 
the route Cuddalore to Kachirapalayam, 
this is not available as on date with the 
defendant for him to sell the same after 
accounts are settled between him and the 
financiers, namely, the plaintiffs. We 
have already adverted to the fact that 
there are two versions as regards this 
bus MDS 5216. The plaintiffs’ case is 
that under a hire-purchase agreement this 
bus was seized by the hire-purchase holder 
and they have nothing to do wath it. 
On the other hand, the defendant’s case 
is that the hire-purchase holder is the 
nominee of the plaintiffs and that in 
reality the bus is in the custody of the 
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plaintiffs and that they are wrongfully 
utilising the same for their exclusive 
advantage and that such an act amounts 
to an act of vandalism on the part of the 
plaintiffs. Neither the plaintiffs nor the 
defendants have urged seriously befo-e us 
and convinced us as to in whose custody 
the said motor vehicle is, It is unneces- 
sary for us to deal at this stage with this 
aspect in the view that we intend taking. 
As it is settled law that no specific per- 
fo mance of a contract, thoug2 it is not 
vitiated by faud or mis ep-esentation, 
can be g antedif it could give an unfair 
advantage to the plaintiffs and wheie the 
pu pose of the contract would involve 
some ha dship on the defendant which he 
did not fo esee, we are not inclined to 
gant a dec’ee fo~ specific perfo mance. 
In our view, the plaintiffs would be entitl- 
ed ta the alternative relief fo: retun of 
the moneys advanced. The claim for 
damag:s, excepting for a plea raised in 
the plaint, has not been fu thered or 
established in the instant case. The 
plaiitiff;, therefore, would not be entitled 
‘to damzgzs in the exorbitant sum of 
Rs. 35,000 fo- which no proof has been 
adduced and no effo t has been made to 
substantiate it in a manner known to law. 


18. After reviewing the entire material 
and after hearing arguments we are of the 
view that the plaiitiffs would only be 
entitled to a decee fo- the retun of 
moneys which they advanced to the 
defendant in the couse of the wo king of 
the arang-ment entered into between 
them in :elation to the two buses MDY 
3870 and MDY 4396 which was later 
substituted by MDS 5216. The lower 
Cou t did not advert to this aspect, but 
chose to dismiss the suit on the only 
g ound that Exhibit A-2 was not enfo ce- 
able and was illegal. As the quantifica- 
tion of the amouwit to which the plat tiffs 
would be entitled to would depeiid upon 
a sc utiy of the accounts as between the 
parties which was al eady filed by them 
into Gout and as we ae Not inclined to 
unde take such an iivestigation at this 
end in appeal, the only cou se left open 
is to remit the subject-matter to the Court 
of the Subordinate Judg:, Cuddalo e, 
for a re&listic dete: mi iatio:: of the amount 
actually due and payable by the defen- 
dant to the plaintiffs 11 the cou se of their 
dealings as fencer with him. 
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19. Whilst therefore setting aside the 
judgment and decree of the learned 
Subordinate Judge and allowing the 
appeal, we remit the subject-matter to the 
tı ial Court for the purpose of determining 
the actual amount due by the defendant 
to the plaintiffs and thereafter grant a 
decree to them. The evidence already 
on record shall be the only basis for 
dete mination and qualification of the 
amount due and payable by the defen- 
dant to the plaintiffs. 


ao. As the plaintiffs have only succeeded 
in part and as the matter is still to be 
investigated on remit, each party will 
bear their own costs. In view of the 
order of remit, the Court-fee shall be- 
refunded to the plaintiff in the usual 
manner, 


S.J. Appeal allowed. 


[Exp of Vorume (1974) 1 M.L.J. 
(Rerorts).] 
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(Civil Appellate/Original Jurisdiction.) 


PresentT:—S.M, Sikri, G.F., J-M Shelat, 
A.N. Ray, I.D. Dua and H.R. Khanna, JJ. 


Balmadies Plantations Ltd. and 
another Petitioners * 


0. 


The State of Tamil Nadu 
Respondent. 


and 


Nilambur Kovilakam, etc. 
Appellants* 
U. 


The State of Tamil Nadu 
Respondent. 


Gudalur Janmam Estates (Abolition and 
Conversion into Ryotwari) Act (XXIV of 
1969)—Applicabilits—Constitutional vali- 
dit; —Validjty of section 3 in so far as tt relates 
to transfer of forests in Janmam estates. 


The case of the petitioners that their lands 
in the Gudalur taluk which were previ- 
ously janmam estates had subsequently 
become ryotwari estates, especially after 
the resettlement of 1926 and as such the 
provisions of the Gudalur Janmam 
Estates (Abolition and Conversion into 
Ryotwari) Act, were not applicable to 
those lands is unttnable. The effect 
of the resettlement of 1926 was to retain 
the janmam estates and not to abolish 
the same or to convert them into ryotwarl 


* W. P. No. 378 of 1970 and G. A., Nos. 2211 
and 2212 of 1970 and 85 to 91 of 1971. 
19ih April, 1972, 


estates. ‘There was merely a change of 
nomenclature. Government janmam 
lands were called the new holdings, while 
private janmam lands were called the 
old holdings. But the right of the jan- 
mam was kept intact. [ para. 11.] 


The object and the general scheme of the 
Gudalur Janmam Estates (Abolition and 
Conversion into Ryotwari) Act, is to 
abolish intermediaries between the State 
and the cultivator and to help the actual 
cultivator by giving him the status of 
direct relationship between himself and 
the State. The Act, as such, in its broad 
outlines should be held to be a measure 
of agrarian reform and would conse- 
quently be protected by Article 31-A of 
the Constitution. Hence it is immune 
from attack on the ground of being viola- 
tive of Article 14, 19 or 31 of the Consti- 
tution of India. This fact would not, 
however, stand in the way of the Court 
examining the constitutional validity of 
any particular provision of the Act. 

[ Para. 17.] 


So far as forests in janmam estates are 
concerned, the acquisition of those forests 
is not in furtherance of the objective of 
agrarian reform and as such is not pro~ 
tected by Article 31-A. In the absence 
of anything in the Act to show the purpose 
for which the forests are to be used by 
the Government, it cannot be said that 
the acquisition of the forests in janmam 
land would be for a purpose related to 
agrarian reform. The mere fact the 
the ownership of forests would stand 
transferred to the State would not show 
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that the object of the transfer is to bring 
about agrarian reform. Hence the pro- 
visions of scction 3 in so far as they relate 
to the transfer of forests in janmam estates 
to the Government, are not protected 
by Article 31-A of the Constitution and 
being violative of the Constitution has 
to be struck down. The vires of the 
rest of the Act must be upheld. 
[Para. 18, 20.] 
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The Judgment of the Court was delivered 
by 


Khanna, 7.—The Gudalur Janmam Estates 
(Abolition and Conversion into Ryot- 
wari) Act (XXIV of 1969), herc- 
inafter referred to as the Act, received 
the assent of the President on 6th Decem- 
ber, 1969, after it had been enacted by 
the Legislature of the State of Tamil Nadu. 
It was thereafter published in the Gazette 
on 17th December, 1969. The Act 
extends to the Gudalur taluk of the 
Nugiris district and applies to all janmam 
estates. It is to come into force on such 
datc as the State Government may, by 
notification, appoint. This Court stayed 
the-issue of the notification and, as such, 
no notification has 30 far been issued. 


2. Nine petitions under Article 226 
of the Constitution of India were filed 
in the Madras High Court challenging 
the vires of the Act on the ground that 
it was violative of Articles 14, 19 and 31 
of the Constitution. The casc of the 
petitioners was that thcir lands in the 
Gudalur taluk were previously janmam 
estates but subsequently became ryotwari 
estates, especially after the resettlement 
of 1926 and, as such, the provisions 
of the Act were not applicable to those 
lands. The Act, it was stated, did not 
get the protection of Article 31-A of the 
Constitution. One of the above petitions 
was filed by O’Valley Estate Ltd. This 
petitioner had taken on Icase an estate 
comprising about, 2,000 acres of land in 
the roth century from the Nilambur 
Kovilakam who was the proprietor of 
that land besides some other land. The 
Company (O’Valley Estate: Ltd.) has a 
plantation on the estate and is engaged in 
cultivation and manufacturing of tea 
and other plantation products. The 
Nilambur Kovilakam was the petitioner 
in another petition. 


I 


3. The nine petitions were resisted by 
the State of Tamil Nadu on the ground 
that the lands in question were Janmam 
estates and had retained that character 
till the passing of the Act. The State 
of Tamil Nadu also invoked the protection 
of Article 31-A of the Constitution. The 
nine petitions were dismissed by the 
Madras High Court by a common 
judgment given in the petition filed by 
O’Valley Estate Ltd. It was held that 
the lands were janman estates and had 
not lost that character. The Act was 


held to be protected by Article 31-A of. 


of the Constitution. Civil Appeals Nos. 
2211 and 2212 of 1970 and Nos 85 to 
91 of 1971, have been filed against the 
above judgment of the High Court. 


4. Writ Petition No. 373 of 1970, has 
been filed under Article 32 of the 
Constitution by Balmadies Plantations 
Ltd., and its shareholder Dayanand Bansi- 
lal Saxena, challenging the vires of the Act 
on the ground that it is violative of 
Articles 14, 19 and 31 of the Constitution 
and is not protected by Article 31-A. 
According to the petitioner, the jamam 
estates which are now intended to be 
abolished by the Act had been converted 
into ryotwari estates. The purpose of 
the Act, it is further stated, is not to bring 
about agrarian reform, The petitioner- 
company in this case had taken on lease 
170.78 hectares from the Nilambur 
Kovilakam, the appellant in Civil Appeal 
No. 2211 of 1970, in the 19th century. 
Out of the above area, 143.22 hectares 
is under coffee plantation, while the 
rest of the land consists of forests and 
waste land. 


5. The writ petition has been resisted 
by the State of Tamil Nadu and the 
affidavit of Shri A.S. Venkataraman, 
Additional Secretary, has been filed in 
opposition to the petition. The respon- 
dent has controverted the different 
grounds taken. by the petitioner, 
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6. Gudalur taluk, it may be stated, 
compries 12 villages. The said taluk 
was originally part of Malabar district 
which now formes part of Kerala State. 
O’Valley village was transferred to the 
Nugiris in 1873 and the other eleven 
villages were transferred in 1877. Origi- 
nally the janmis in Malabar were absolute 
proprictors of the land and did not pay 
land revenue. After Malabar was annex- 
ed by the British in the beginning of the 
19th century, the janmis conceded the 
liability to pay land revenue. According 
to the cascset-up by the petitioncr-appel- 
lants, there was a gradual erosion of the 
rights of janmis in the lands in question 
and the janmam cstates became ryotwari 
estates after the rescttlement of 1926. 
As such, the Act, it is submitted, does not 
apply to the lands in dispute. Before 
dealing with this aspect of the matter, 
it would be pertinent to refer to the 
different provisions of the Act. Section 
2 of the Act contains the various defini- 
tions. Relevant clauses of that section 
read as under : 


. “Section 2.—In this Act, unless the con- 
text otherwise requires,— 


(1) all expressions defined in the Mala- 
bar Tenancy Act, shall have the 
same respective meanings as in that 
Act with the modifications, if any, made 
by this Act; 


(2) “appointed day’’ means the date 
appointed by the Government under 
sub-section (4) of section I; 


(4) “forest” includes waste or arrable 
land containing trees, shrubs or reeds. 


Explanation.—A forest shall not cease 
to be such by reason only of the fact 
that, im a portion thereof, ¢recs, 
shrubs or reeds are felled, or lands 
are cultivated, or rocks, roads, tanks, 
rivers or the like exist; 


m 
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(6) “‘janmam estate” means any parcel 
or parcels of land included in the hold- 
ing of janmi; 

(7) “janmi” means a person entitled 
to the absolute proprietorship of land 
and includes a trustee in respect 
thereof; 


(9) “plantation crop” means tea, coffee 
rubber, cinchona or cardamom ; 

(11) “tenant” means a verrumpattam- 
dar as defined in sub-clause (a) of clause 
{29) of section 3 of the Malabar 
Tenancy Act.” 


Section 3 of the Act deals with the vesting 
of janmam estates in Government, and 


reads as under: 


“ Vesting of janmam estates etc, in 
Government ,— 


With effect on and from the appointed 
day and save as otherwise expressly 
provided in this Act— 


(a) the Malabar Tenancy Act, the 
Malabar Land Registration Act, 1895 
(Tamil Nadu Act III of 1896), the 
Gudalur Compensation for Tenants Im- 
provements Act, 1931 (Tamil Nadu Act 
XII of 1931) and all other enactments 
applicable to janmam estates as such, 
shall be deemed to have been repealed 
in their application to janmam estates; 


(b) every janmam estate including all 
communal lands and porambokes, waste 
lands, pasture lands, forests, mines and 
minerals quarries, rivers and streams, 
tanks and irrigation works, fisheries, and 
ferries situated within the boundaries 
thereof shall stand transferred to the 
Government and vest in them free of all 
encumbrances, and the Tamil Nadu 
Revenue Recovery Act, 1864 (Tamil 
Nadu Act II of 1864), the Tamil Nadu 
Irrigation Cess Act, 1865 (Tamil Nadu 
Act VII of 1865), the Tamil Nadu 
Cultivating Tenants Protection Act, 


[1974 


1955 (Tamil Nadu Act XXV of 1955), 
the Tamil Nadu Cultivating Tenants 
(Payment of Fair Rent) Act, 1956 
(Tamil Nadu Act XXIV of 1956) 
and all other enactments applicable 
to ryotwari lands shall apply to the 
janmam estate ; 


(c) all rights and interests created by 
the janmi in or over his janmam estate 
before the appointed day shall as 
against the Government cease and de- 
termine; 

(d) the Government may, after remov- 
ing any obstruction that may be offered, 
forthwith take possession of the janmam 
estate and all accounts, registers, pattas, 
muchilikas, maps, plans and other docu- 
ments relating to the janmam estat: 
which the Government may require 
for the administration thereof: 


Provided that the Government shall 
not dispossess any person of any land 
in the janmam estate in respect of which 
they consider that he is prima facie 
entitled to a ryotwari patta pending 
the decision of the appropriate 
authority under this Actas to whether 
such person isentitled to such patta; 


(ec) the janmi and any other person 
whose rights stand transferred under 
clause (5) or cease and determine under 
clause (c) shall be entitled only to such 
rights and privileges as are recognised 
or conferred on him by or under this 
Act; 


(f) the relationship of janmi and tenant, 
shall as between them, be extinguished; 
and ¢ 


(g) any rights and privileges which 
may have accrued in the janmam estate 
to any person before the appointed day 
against the janmi shall cease and 
determine and shall not be enforceable 
against the Government or against the 
janmi and every such person shall be 
entitled only to such rights and privi- 
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leges as are recognized or conferred on 
him by or under this Act”. 


According to section 8, the janmi shall 
with effect on and from the appointed 
day be entitled to a ryotwari patta in 
respect of all lands proved to have been 
cultivated by the janmi himself, or by 
the members of his tarwad, tavazhi, 
illom or family or by his own servants or 
by hired labour with his own or hired 
stock in the ordinary course of husbandry 
for a continuous period of three agricul- 
tural years immediately before the Ist 
day of June, 1969. Explanation I to 
that section defines the word “‘ cultivate ” 
to include the planting and rearing of 
topes, gardens, orchards and plantation 
crops. According to Explanation II 
where any land is cultivated with planta- 
tion crops, any land occupied by any 
building for the purpose of or ancillary 
to the cultivation of such crops or the 
preparation of the same for the market 
and any waste land lying interspersed 
among or contiguous to the planted area 
upto a maximum of twenty-five per cen- 
tum of the planted area shall be construed 
to be land cultivated by the janmi. 
Section 9 deals with lands in respect of 
which a tenant is entitled to ryotwari 
patta. According to the section, every 
tenant shall, with effect on and from the 
appointed day, be entitled to a ryotwari 
patta in respect of the lands in his occupa- 
tion. The right of the tenant to the ryot- 
warl patta is subject to the conditions 
regarding cultivation mentioned in the 
provisos to the section. Section 10 pro- 
vides that where no person is entitled to a 
ryotwari patta in respect of a land in a 
janmam estate under section 8 or section 
g and the land vests in the Government, 
a person who had been personally culti- 
vating such land for a continuous period 
of three agricultural years immediately 
before the rst day of June, 1969, shall 
be entitled to a ryotwari patta in respcct 
of that land, This right too is subject 


to conditions mentioned in that section: 
According to section 11, no ryotwari 
patta shall be granted with respect to the 
following categories situated within the 
limits of a janmam estate : 


(a) forests ; 


(b) beds and bunds of tanks and of supply, 
drainage, surplus or irrigation channels; 
(c) threshing floor, cattle stands, village 
sites, cart-tracks, roads, temple sites and 
such other lands situated in any Janmam 
estate as are set apart for the common 
use of the villagers 5 


(d) rivers, streams and other porambokes. 
Section 12 empowers the Settlement 
Officer to inquire into the claims of any 
person for a ryotwari patta undcr the 
Act in respect of any land in a janmam 
estate and decide in respect of which land 
the claim should be allowed. A right of 
appeal against the decision of the Settle- 
ment Officer to the Tribunal appointed 
under the Act is given by sub-section (3) 
of section 12. The Tribunal, according 
to section 7, shall consist of one person 
only who shall be a Judicial Officer not 
below the rank of Subordinate Judge. 
Ssction 13 fastens liability to pay land 
revenue to Government on the person 
who becomes entitled to a ryotwari patta 
under the Act. As regards a building, 
section 14 provides that with effect on 
and from the appointed day, the same 
shall vest in the person who owned it 
immediately before that day, subject to 
the conditions mentioned in that section. 
Section 15 deals with rights of persons 
admitted into possession of any land in a 
janmam estate by any janmi for a non- 
agricultural purpose, while section 16 
makes provision for directions to be issued 
by the Government in respect of a person 
admitted by a janmi into possession of 
any land of the description specified in 
section 11. Section 17 relates to the 
rights of lessees of plantations and readg 
as under ; 
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“ Section 17—Rights cf lessees of planta- 
tions.—(1) (a) Where at any time be- 
fore the appointed day the janmi has 
creatcd by way of lease, rights in any 
lands for purposes of cultivation of 
plantation crops, the Government may, 
if in their opinion, it is in the public 
interest to do so, by notice given to the 
person concerned terminate the right 
with effect from such date as may be 
specified in the notice, not being earlier 
than three months from the date there- 
of. 


(b) The person whose right has been 
so terminated shall be entitled to com- 
pensation from the Government which 
shall be determined by the Board of 
Revenue in such manner as may be 
. prescribed, having regard to the value 
of the right and the period for which 
the right was created. 


(c) Where any such right is not deter- 
mined under this sub-section, the trans- 
action whereby such right was created 
shall be deemed to be valid and all 
rights and obligations arising there- 
under, on or after the appointed day, 
shall be enforceable by or against the 
Government : 


Provided that the transaction was not 
void or illegal under any law in force 
at the time. 


(2) The Government may, if in their 
opinion, it is in the public interest to 
do so, impose reasonable restrictions on 
the exercise of any right continued, 
under this section. 


Explanation—Any rights granted in 
perpetuity shall cease and determine 
and be dealt with under section (3) (e) 
and not under this section.” 


Section 18 deals with the rights of certain 
other dessecs. 


7. Chapter IV of the Act, which con- 
tains sections 19 and 20, deals with survey 
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and settlement of janmam estates. Chap- 
ter V, which contains sections 21 to 30, 
makes provisions for determination and 
Payment of compensation. As regards 
the Nilambur Kovilagam, one of the 
appellants before us, the Explanation to 
section 22 reads as under : 


*“ Explanation.—For the purposes of this 
section, the janmam estate owned by the 
Nuambur Kovilagam which is partly 
divided and partly held in common by the 
several tavazhis shall be construed as a 
single janmam estate.’ Amount of com- 
pensation is the subject of section 28, while 
section 29 relates to the determination of 
the basic annual sum and compensation. 
The subject dealt with by Chapter VI, 
containing sections 31 to 46, is ‘ Deposit 
and Apportionment of Compensation.’ 
Sections 47 to 50 contained in Chapter 
VII make provision for recovery of contri- 
bution from pattadars, -Chapter VIII 
contains the miscellaneous provisions. 
Section 58 makes final the orders passed 
by the various authorities under the Act, 
while section 60 confers powers on the 
Government to make rules for carrying 
out the purposes of the Act. The rules 
are required to be published in the gazette 
and to be placed on the table of both 
Houses of Legislature, so that the Houses 
may, if they so deem proper, make any 
modification in any such rule.” 


8. We may at this stage advert to 
jJanmam estate. According to Land 
Tenures in the Madras Presidency by 
S. Sundararaja Iyengar, Sccond Edition, 
(page 49), the exclusive right to, and 
hereditary posscssion of the soil in Malabar 
is denoted by the term jenmam which 
means birthright and the holder thereof 
is known as jenmi, jonmakaran or mutala- 
lan. Until the conquest of Malabar by 
the Mahomedan princes of Mysore, the 
jenmis appear to have held their lands 
free from any liability to make any pay- 
ment, either in money or in produce, to 
Government and therefore until that period 
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such an absolute property was vested in 
them as was not found in any other part 
of the Presidency. Sir Charles Turner, 
after noticing the various forms of transac- 
tions prevalent in Malabar stated that 
they pointed to an ownership of the soil 
as complete as was enjoyed by a freeholder 
in England. Subba Rao, J. (as he then 
was), speaking for the Court, in the case 
of Kavalappara Kottarathil Kochuni v. The 
Stale of Madras1, observed : 


“ A janmam right is the freehold interest 
in a property situated in Kerala. Moore 
in his ‘Malabar Law and Custom’ 
describes it as a hereditary proprietor- 
ship. A janmam interest may, there- 
fore, be described as ‘proprietary 
interest of a landlord in lands’, and 
such a janmam right is described as 
‘estate’ in the Constitution.” 


It was held that the proprietor called 
janmi could create many subordinate 
interests or tenures like Icase or mortgage 
in a Jaomam estate. It is not, however 
necessary to dilate upon the matter as 
janmam estate has bcen defined in clause 
(6) of section 2 of the Act to mean any 
parcel or parcels of land included in the 
holding of a janmi. Janmi, according to 
clause (7) of the said section, means a 
person entitled to the absolute proprietor- 
ship of land and includes a trustce in 
respect thercof. 


9. Ryotwari or kulwar system was first 
introduced into the British possessions 
by Gol. Read in 1792. When the Barama- 
hal and Salem were ceded to the British 


by Tippu, Lord Cornwallis specially ` 


deputed Col. Read for their settlement. 
The prevailing system of land revenue 
settlement at the time was the permanent 
settlement. Col. Read, however, deem- 
ed it prudent to enter into temporary 
settlements with the actual cultivators 
and this gave rise to a new system since 


(1961) 








I, (1960) 3 S.C.R. 887: 


2 §.d.J. 
443: ALR. 1g60 S.C. 1080. 


designated ryotwari or kulwar system. 
The system introduced by Col. Read 
embraced the survey of every holding in 
the district and a field assessment based 
on the productive powers of the soil. 
The ryot was not regarded as the pro- 
prietor of the soil but only as a cultivating 
tenant from whom was to be exacted by 


“government all that he could afford. 


Certain objectionable features of the ryot- 
wari system were then noticed, and an 
effort was made to eliminate those objec- 
tionable features. The ryotwari system in 
force at present means the division of all 
arable land, whether cultivated or waste 
into blocks, the asscssment of each block 
at a fixed rate for a term of years and the 
exaction of revenue from each occupant 
according to the area of land thus assessed. 
That area may remain either constant or 
may be varied from year to year at the 
occupant’s pleasure by the relinquish- 
ment of old blocks or the occupation of 
new ones. The distinguishing features 
of this system is that the State is brought 
into direct contact with ihe occupant of 
land and collects its revenue through its 
own servants without the intervention of 
an intermediate agent such as the zamin- 
dar. Al the income derived from extend- 
ed cultivation gocs to the State Ryotwari 
lands are known as taraf lands in the 
Tanjore District, and as ayan, sirkar, 
goru, or Government lands in the other 
parts of the Presidency (see pages 152 and 
153 of the Land Tenure in the Madras 
Presidency, Second Editions by Sundara- 
raja Iyengar). 


10. According to Land Systems of British 
India by Baden-Powell, the holders of 
ryotwari pattas used to hold lands on 
lease from Government. The basic idea 
of ryotwari settlement is that every bit of 
Jand is assessed to a certain revenue and 
assigned a survey number for a period of 
years, which is usually thirty, and each 
occupant of such land holds it subject to 
his paying the land revenuc fixed on that 
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land. But it is open to the occupant to 
relinquish his land or to take new land 
which has been relinquished by some 
other. occupant or become otherwise 
available on payment of assessment. 
The above observations were referred to 
by this Court in the case of Karimbil 
Kunhikoman v. State of Kerala’, and it was 
said ; 


“ The ryot is generally called a tenant 
of Government but he is not a tenant 
from year to year and cannot be ousted 
as long as he pays the land-revenue 
assessed. He has also the right to sell 
or mortgage or gift the land or lease it 
and the transferee becomes liable in 
his place for the revenue. Further, 
the lessee of a ryotwarl pattadar has 
no rights except those conferred under 
the lease and it generally a sub-tenant 
at-will liable to ejectment at the end of 
each year. In the Manual of Adminis- 


tration, as quoted by Baden-Powell, in 


Volume III of Land Systems of British 
India at page 129, the ryotwari tenure 
is summarised as that ‘of a tenant of 
the State enjoying a tenant-right which 
can be inherited, sold, or burdened for 
debt in precisely the same manner as a 
proprictary right subject always to the 
payment of the revenue due to the 
State’. Though therefore the ryot- 
wari pattadar is virtually like a pro- 
prietor and has many of the advantages 
of such a proprietor, he could still 

= relinquish or abandon his land in 
favour of the Government. It is be- 
cause of this position that the ryotwari 
pattadar was never considered a pro- 
prietor of the land under his patta, 
though he had many of the advantages 
of a proprictor.”’ 


This Court held in the above case that 
the land held by ryotwari pattadars in 


_ a. (1962) 1 S.C.R. (Supp Pp) E 829, 847: (1962) 
1 §.C.J. 510: (1962) 1 An Ys. ae a 
(1962) 1 M.L.J. Sa) 213; ALR. 1962 
723. 
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ths area which came to the State of 
Kerala by virtue of the State Reorgani- 
zation Act from the State of Madras were 
not ‘estates’ within the meaning of 
Article 31-A (2) of the Constitution. 
Subsequent to that decision, Clause (2) 
of Article 31-A was amended by the 
Constitution (Seventeenth Amendment) 
Act, 1964. As a result of that amend- 
ment, ‘estate’ would also include any 
land held under ryotwari settlement. 


1x. Let us now go into the question as to 
whether the janmam rights in the lands in 
question have been converted into’ ryot- 
wari estate. We are concerned in the 
present case with the settlement of 1886 
and resettlement of 1926. In connection 
with the settlement of 1886, G.O. No. 
741, Revenue, dated 27th August, 1886. 
was issued’ and its main purpose was to 
settle the lands which had been escheated 
to the Government and to collect revenue 
for the State. An attempt was then made 
to have dircct dealing with the cultiva- 
tors without notice to the janmi. This 
act of the State was held to be against 
law by a Division Bench of the Madras 
High Court in the case of Secretary of 
State v. Ashtamurthi*. In that case the 
Collector of Malabar let defendant No. 2 
into possession of certain waste land in 
in 1869 under a cowle, and in 1872 
granted to him a patta for it. The 
cowledar then brought the land under 
cultivation but subsequently left it un- 
cultivated and failed to pay the assessed 
revenuc. The land was consequently 
attached in 1885 for arrears of revenuc 
under the Revenue Recovery Act and sold 
to defendant No. 3. The plaintiff, who 
was the janmi of the land, had no notice 
of the grant of either the cowle or the 
patta, He asserted his right to janma- 
bhogam in a petition presented to the 
Collector at the time of the sale, but the 
sale procccded without reference to his 





1, (1890) 1.L.R. 13 Mad. 89. 
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claim. Suit was thereafter brought by 
the'plaintiff to set aside the sale. It was 
held that the interest of the janmi did not 
pass by the sale. Parker, J. in the above 
context observed : 


“The evidence shows that the janmis 
or the proprietors of the soil in Malabar 
have long been in the habit of leasing 
out the greater portion of: their estates 
to kanamdars who are thus in the im- 
mediate occupancy of the greater part 
of the soil. This was the State of 
things at the cime of Hyder’s conquest 
(exhibit XIV), and the British Govern- 
ment is stated to have continued the 
practice of the Mysore Government in 
settling the assessment with these 
kanamdars. At the annexation of Mala-~ 
bar in 1799 the Government disclaimed 
any desire to act as the proprietor of the 
soil, and directed that rent should be col- 
tected from the immediate cultivators, 
Trimbak Ranu v. Nana Bhavani! and 
Secretary of State v. Vira Rayan? thus limit- 
ing its claim to revenue. Further, in 
their despatch of 17th December, 1813 
relating to the settlement of Malabar the 
Directors observed that in Malabar 
they had no property in the land to 
confer, with the exception of some for- 
feited estates. This may be regarded 
as an absolute disclaimer by. the Govern- 
ment of the day of any proprietary right 
in the janmis’ estate, and is hardly 
consistent with the right of letting in a 
tenant which is certainly an exercise 
of proprietary right.” 
On account of the above decision the 
Madras Government reconsidered the 
matter and in 1896 the Malabar Land 
Registration Act (III of 1896) was 
enacted. The object of that Act would 
be clear from its preamble which reads : 


‘WHEREAS Regulation XXVI of 
1802 provides that landed property 





1, (1875) 2 Bom, HGR. 144, 
2, (1886) I.L.R. 9 Mad. 17%. -v -~ 
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paying revenue to Government shall be 
registered by the Collector ; and where- 
as such landed property in certain 
areas in the Nilgiri district has. in 
many cases not been registered in the 
names of the proprietors tbereof; and 
whereas it is desirable for the security 
of the public revenue to provide sum- 
mary means whereby the Collector may 
ascertain such proprietors : It is hereby 
enacted as follows.” 


‘ According to section 13 of the above Act, 


every person registered as proprietor of 
an estate shall be deemed to be the land- 
holder in respect of such estate within 
the meaning and for the purposes of the 
Madras Revenue Recovery Act II of 1864. 
The janmam rights in the lands in dispute 
thus remained intact. The stand taken 
on behalf of the petitioner-appellant, as 
mentioned: earlier, is that the janmam 
rights in the lands in dispute were con- 
verted into ryotwari estate as a result of 
resettlement of 1926. Government order 
No. 1902 Revenue, dated 1st November, 
1926 was issued in this connection. Para. 
3 of that order deals with the janmam 
estates and reads as under : 


3. JANMABHOGAM :—Para- 
graph 11 of the Board’s Proceedings— 
Lands have hitherto been described as— 
(u) Government janmam i.e, lands 
which are held directly from the 
Government and on which taram 
assessment and janmabhogam are paid 
to the Government, and 


cé 


(b) private janmam, t.e., lands which 
are held directly from the Government 
and on which taram assessment but not 
janmabhogam is paid to the Govern- 
ment. 

These two classes of land will hereafter 
be referred to as ‘New Holdings’ and 
‘ Old Holdings’. 


The Special Settlement Officer i pro- 
posed— 
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{1) to raise the existing rate of janma- 
bhogam of 8 annas an acre on all so- 
called Government janmam land in 
estates to Re. 1 an acre for highly de- 
veloped estate crops ; 


(2) to retain the existing rate on lands 
cultivated with non-state crops; and 


{3) to reduce it to 4 annas an acre on 


undeveloped lands. 


The Board supported the proposals 
(1) and (3) but recommended an in- 
crease to Re. 1 in the case of proposal 
(2). The Government have decided 
to apply the 18 3/4 per cent. limit im- 
posed in G.O. No. 924, Revenue, dated 
18th June, 1924, to janmabhogam. 
After careful consideration the Govern- 
ment have decided to accept the Board’s 
proposal to amalgamate the two items 
of land revenue, 1.¢., taram assessment 
and so called ‘janmabhogam’ which 
are being collected on all so-called 
Government janmam lands t.6., on 
new holdings, and in future to collect 
assessment on these lands at a consoli~ 
dated rate based upon the total of the 
rates at which these two items of the 
land revenue are now being levied. 
In all the figures quoted in the Appen- 
dix to this order concerning these lands 
the revised rate given is this consolidated 
rate.” 
It would appear from the above that the 
effect of the resettlement of 1926 was to 
retain the janmam estates and not to 
abolish the same or to convert them into 
ryotwari estates. There was merely a 
change of nomenclature. Government 
‘anmam lands were called the new hold- 
ings, while private janmam lands were 
called the old holdings. In respect of 







lfurtber directed that the amount to be 

ai@ to the Government should include 
both the taram assessment and janma- 
bhogam. It is difficult, in our opinion, 
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to infer from the above that jan 
rights in: the lands in question were ex 
tinguished and converted into ryotwari 
estates. The use of the word ‘Janma 
bhogam’ on the contrary indicates tha 
the rights of janmis were kept intact. 


12. It has been argued on behalf of 
the petitioner-appellants that the grant 
of a right of relinquishment to janmis 
had the effect of obliterating the distinc- 
tion between janmam estate and ryotwari 
estate. The janmam rights, according 
to the submission, were thus converted 
into ryotwari estate. In this connection 
we find that the Government order No. 
1ga2 dated rst November, 1926 shows 
that question was raised as to whether 
a janmi of private janmam land could 
claim exemption from assessment by 
leaving cultivable lands waste. The 
Board of Revenue recommended that 
exemption should not be granted unless 
the janmi pattadar relinquished his whole 
right, title and interest. The Govern- 
ment, however, considered that having 
regard to the practice of exempting 
unoccupied Janmam lands from assess- 
ment the janmi should not be required 
to pay assessment on lands the cultivation 
of which was to cease. In 1896 a system 
was introduced, according to which a 
janmi could give notice of relinquish- 
ment without giving up his janmam 
rights over the land and claim remission 
of assessment on the relinquished land 
if it was not taken up for cultivation in the 
following year. The Board of Revenue 
in proceedings dated 16th October, 1897 
pointed out that this was in effect a 
reversion to the old system of charging 
all cultivation with all its attendant 
evils of corruption, loss of revenus and 
unnecessary labour in inspection. The 
matter was thereafter further considered 
and the Board in its proceedings dated 
13th June, 1916 expressed the opinion 
that the existing rule relating to relinquish- 
ment of private lands was anomalous 


~i. 


— 
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and proposed that no relinquishment 
of such lands should be permitted unless 
the janmi surrendered also his janmam 
right and that until he relinquished 
such right, he should be responsible to 
the Government for the payment of the 
assessment due on such lands. This 
proposal was accepted by the Govern- 
ment in 1917 and reiterated in IgIg. 
It would thus appear that the relinquish- 
ment permissible in the case of janmi 
was of a somewhat peculiar nature in- 
asmuch as there could be no relinquish- 
ment of janmam lands unless the janmi 
surrendered also his janmam rights. 
The above right of relinquishment, in 
our opinion, did not have the effect of 
converting the janmam rights in the lands 
in disput: into ryotwari estate. 

rg. It is not disputed that apart from 
the lands in question, there are no other 
janmam estates in the State’ of Tamil 
Nadu (Madras). If the janmam estates 
In question had been converted into 
ryotwarl estates as a result of the resettle- 
ment of 1926, there would have arisen 
no necessity to mention the janmam right 
in the State of Madras in Clause (2) (a) 
(i) of Article 31-A of the Constitution. 
The fact that in addition to the janmam 
right in the State of Kerala, the janmam 
right in the State of Madras was also 
mentioned in Clause (2) (a) (i) of Article 
gi-A as a result of amendment, shows 
that the janmam rights in the lands in 
question were assumed by the Legislature 
to be in existence. To hold that the 
jJanmam rights in the lands in question 
ceased to exist after the resettlement of 
1926 would have the effect of rendering 
the words, wherzin there is a reference 
to janmam rights in the State of Madras 
in clause (2) (a) (i) of Article 31-A, to 
be meaningless and without any purpose. 
14. Reference has been made on behalf 
of the petitioner-appellants to the Full 
Bench case of Sukapuram Sabhapogam v. 
State of Kerala+, wherein it was held that 


‘ 1. ALR, 1963 Ker, Iot. 
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a person would cease to be proprietor 


of a soil if he gets a right or is under an 


obligation to relinquish or abandon the 


land. The above case related to the 
plains of Malabar, while we are con- 
cerned with the hilly tracts of Gudalur 
taluk. In the cited case pattas and 
Adangal registers were produced in the 
Court and the State accepted the authenti- 
city of those documents. 
before us, no patta was produced by the 
Petitioner-appellants either in the High 
Court or in this Court. 
above, we are of the opinion that the 
facts of the Full Bench case are distinguish- 
able. 
subscribe to the proposition that the right. 
of relinquishment of janmam rights of a 
janmi would by itself convert janmam 
rights into ryotwari estate. 


In che cases. 
In view of the 


In any case, we are unable to. 


I5. Argument has also been advanced 


on behalf of the petitioner-appellants 


that so far as the forest areas in the janmam 


lands in question are concerned, they do 


not constitute an estate unless they are 
held or let for purposes of agriculture or 
for purposes ancillary thereto, as con- 
templated by clause (2) (a) (iii) of Article 
31-A of the Constitution. This conten- 
tion, in our opinion, is devoid of force. 
Sub-clause (a) of clause (2) of Article 31-A 
reads as under : 


** (2) In this Article,— 


(a) the expression “‘ estate” shall, in 
relation to any local area, have the 
same meaning as that expression or its. 
equivalent has in the existing law relat- 
ing to land tenures in force in that area 
and shall also include— 


(i) any jagir inam or muafi or other 
similar grant and in the States of 
Madras and Kerala, any janmam right;. 
(ï) any land held under  ryotwari 
settlement ; 


(iii) any land held or let for purposes. 
of agriculture or for purposes ancillary 
thereto, including waste land, forest 
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land, land for pasture or sites of build- 
ings and other structures occupied by 
cultivators of land, agricultural labour- 
ers and village artisans.” 


_Janmam lands are covered by clause (2) 

{a) (i) of Article 31-A. Forest area, 
which is part of such janmam land would 
dike the remaining janmam lands, consti- 
tute an estate, and it would not be neces- 
‘sary in such a case to show that the forest 
dand is held or let for purposes of agricul- 
ture or for purposes ancillary thereto. 
-All lands which are part of janmam estate 
.of a janmi in the States of Madras and 
:Kerala would constitute an estate as men- 
tioned in clause (2) (a) (i) of Article 31-A 
„of the Constitution. As janmam lands 
fall under clause (2) (a) (i), it is not 
essential to show that the requirements of 
clause (2) (a) (iii) too are satisfied for 
such lands and it would make no differ- 
ence whether forests are a part of the 
§anmam lands. 


16. The next question which arises for 
consideration is whether the acquisition 
of the lands in question is for agrarian 
eform. It is well established that in 
-order to invoke the protection of Article 
-31-A, it has to be shown that the acquisi- 
tion of the estate was with a view to 
implement agrarian reform. The said 
article is confined only to agrarian reform 
-and its provisions would apply only to a 
Jaw made for the acquisition by the State 
of any rights therein or for extinguish- 
-ment or modification of such rights if such 
-acquisition, extinguishment or modifica- 
tion is connected with agrarian reform 
(see P. Vajravelu Mudaliar v. Special Deputy 
‘Collector, Madras*). 


a7. We have referred in the earlier part 
of this judgment to the various provisions 
.of the Act, and it is manifest from their 
‘perusal that the object and general 

i i 


s À, 26.0.J. 793: (19 2 M.L.J. 
ree a ER owes 8.C.) 173: 
(1965) 1 8.C.R, 614 at 622 : ALR, 1965 S.Q, 
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scheme of the Act is to abolish inter- 
mediaries between the State and the 
cultivator and to help the actual cultivate 
by giving him the status of direct relation 
ship between himself and the State. 
The Act, as such, in its broad outlin 
should be held to be a measure of agrarian 
reform and would consequently be p 
tected by Article 31-A of the Constitution. 
The said Article provides that notwith 
standing anything contained in Article 
13, no law providing for the acquisition 
by the State of any estate or of any rights 
therein or the extinguishment or modifica- 
tion of any such right shall be deemed to 
be void on the ground that it is inconsis- 
tent with, or takes away or abridges any 
of the rights conferred by Article 14, 
Article 19 or Article 31, provided that 
where such law is a law made by the 
Legislature of a State, the provisions of 
Article 31-A shall not apply thereto unless 
such law, having bzen reserved for the 
consideration of the President, has recerv- 
ed his assent. The impugned Act, as 
stated earlier, received the assent of the 
President on 6th December, 1969. As the 
Act is protected by Article 31-A of the 
Constitution, it is immune from attack on 
the ground of being violative of Article 
14, Article 19 or Article 31. This f 
would not, however; stand in the way of 
the Court examining the constitutional 
validity of any particular provision of the 
Act. 


18. It has been submitted on behalf of 
the appellants that whatever might be the 
position in respect of other janmam lands, 
so far as forests in janmam estates are con- 
cerned, the acquisition of those forests is 
not in furtherance of the objective of 
agrarian reform, and as such, is not p 

tected by Article 31-A. This submission 
in our opinion, is well founded. Accord 
ing to section 11 of the Act no ryotwari 
Patta would be issued in respect of forests 
in janmam estates after those estates stand 
transferred to the Government. There is 
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nothing in the Act to indicate as to what 
would be the purpose for which the said 
forests would be used after the transfer of 
janmam land containing forests to the 
Government. All that section 16 states 
is that, except where the Government 
otherwise directs, no person admitted by 
@ janmi into possession of any such forest 
shall be entitled to any rights in or remain 
in possession of such land. Sub-section 
(2) of that section specifies the directions 
which the Government may issue while 
allowing any person to remain in posses- 
sion of any such land. In the absence 
of anything in the Act to show the pur- 
pose for which the forests are to be used 
_jby the Government, it cannot be said 
that the acquisition of the forests in jan-. 
mam land would be for a purpose related 
to agrarian reform. The mere fact that 
the ownership of forests would stand trans- 
ferred to the State would not show that 
the object of the transfer is to bring about 
agrarian 1eform. Augmenting the re- 
sources of the State by itself and in the 
absence of anything more regarding the 
purpose of utilisation of those resources, 
cannot be held to be a measure of agrarian 
reform. There is no material on the 
record to indicate, that the transfer of 
forests from the janmi to the Government 
is linked in any way with a scheme of 
agrarian reform or betterment of village 
economy. l ; 


rg. Learned Advocate-General has 
referred to the case of Stats of Uttar Pradesh 
v. Raja Anand Brahma Shahı. In that case 
all the estates in a Pargana, including the 
forests, were acquired by the State of 
Uttar Pradesh under the U. P. Zamin- 
dari Abolition and Land Reforms Act. 
Objection was taken to the acquisition of 
forests on tho ground that it was not for 
the purpose of agrarian reform. Repell- 
ing the objection, this Gourt observed : 





I, (1967) 2 at. 871 : (1967) 1 S.Q.R. 362: 
A.LR, 1967 S.G. 661. i 
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“Mr. A. K. Sen further urges that the 
acquisition of the estates was not for- 
the purpose of agrarian reform because- 
hundreds of square miles of forest are 
sought to be acquired. But as we have: 
held that the area in dispute is a grant 
in tbe nature of Jagir or inam, its 
acquisition like the acquisition of alk 
Jagirs, inams, or similar grants, was a 
necessary step in the implementation of 
the agrarian reforms and was clearly 
contemplated in Article 31-A.” 


It would appear from the above that the- 
Court in that case was dealing with the- 
acquisition of an estate which was in the: 
nature of a Jagir, inam or similar grant,, 
and it was found that the said acquisition. 
was a necessary step in the implementa-- 
tion of agrarian reform. We are, in the 
cases before us, not concerned with Jagir, 
inam or other grant, and so far as the 
forests in question are concerned, it has. 
already been observed that their acquisi- 
tion is not in any way related to agrarian 
reform. As such, the respondent State, 
in our view, cannot get much assistance 
from the cited case. 


20. We, therefore, hold that the acquisi- 
tion of the forests on the janmam land is) 
not protected by Article 31-A. It has}, 
not been shown to us that if the protec-" 
tion of Article 31-A is taken off, the acqui- 
sition of forests can otherwise be justified. 
We, therefore, are of the view that the}, 
provisions of section 3 of the Act in so far|’ 
as they relate to the transfer of forests inj, 
the janmam estates in question are viola-|, 
tive of the Constitution. As such, we 
strike down those provisions to that ex 
tent. Invalidity of the provisions relatin 
to the transfer of forests would not, how: 
ever, affect the validity of the other provi 
sions of the Act as the two are distin 
and severable. 


21. The last submission which has been: 
made on behalf of the petitioner-appellants- 
relates to section 17 of the Act regarding: 
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the rights of plantation lessees. It is 
stated that it would be open to the Govern- 
ment under the above position to termi- 
nate by notice the right of the lessees. 
‘Such a termination of the lessee rights 
under the above provision, according to 
the submission made on behalf of the 
petitioner-appellants would be violative 
-of their rights under Articles 14, 19 and 
g1 of the Constitution. It is, in our 
opinion, not necessary to deal with this 
aspect of the matter. It is admitted 
that no notice about the termination of 
the lessee rights has been issued under 
ection 17 of the Act to any of the peti- 
tioner-appellants. Indeed, the question 
-f issuing such a notice can only arise 
after the Act comes into force. Even 
after the Act comes into force, the Govern- 
ment would have to apply its mind to 
the question as to whether in its opinion 
it is in public interest to terminate the 
rights of the plantation lessees. Till 
such time as such a notice is given, the 
matter is purely of an academic nature. 
In case the Government decides not to 
terminate the lease of the plantation 
dessees, any discussion in the matter would 
be an exercise in futility. If on the 
‘contrary, action is taken by the Govern- 
ment under section 17 in respect of any 
dease of land for purposes of the culti- 
vation of plantation crop, the aggrieved 
‘party can approach the Court for appro- 
priate relief. 


22. Asa result of the above, we uphold 
-the vires of the Act, except in one respect. 
“The provisions of section 3 in so far as 
they relate to the transfer of forests in 
janmam estates to the Government are 
not protected by Article 31-A and being 
‘violative of the Constitution are struck 
‘down. The appeals and writ petition 
are disposed of accordingly. The parties 
"in the,circumstances, are left to bear their 
“own costs throughout. 


V.K. — 





Order accordingly. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—I. D. Dua, G. A. Vaidtalingam 
and A, Alagiriswami, FF. 


K. K. Chari Appellant * 


U. 


R. M. Seshadri Respondent. 


Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960), section 10 (3) (a)— 
Order of eviction based on consént or compro- 
mise—Validity. 


Per Vaidialingam, 7.—(on behalf of him- 
self and Dua, 7.).—An order of eviction 
based on consent of the parties is not neces- 
sarily void. if the jurisdictional fact viz. 
the existence of one or more of the condi- 
tions mentioned in section 10 of the 
Madras Buildings (Lease and Rent Gon- 
trol) Act were shown to have existed 
when the Court made the order. Satis- 
faction of the Court, which is no doubt a 
requisite for the order of eviction, need 
not be by the manifestation borne out 
by a judicial finding. If at some stage 
the Court was called upon to apply its 
mind to the question and there was suffi- 
cient material before it, before the parties 
invited it to pass an order in terms of 
their agreement, it is possible to postulate 
that the Court was satisfied about the 
grounds on which the order of eviction 
was based. The High Court has proceed- 
ed on the basis that even if there was 
material before the Court, when it passed 
the order of eviction by consent, from 
which it can be shown that the Court was 
satisfied about the requirement of the 
landlord being bona fide, nevertheless such 
an order will be a nullity unless the Rent 
Controller has given his decision in 


*C.A, No. 447 of 1971. 
16th March, 1973. 
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favour of the landlord. This view is 


erroneous. [Paras. 24, 26.] 


It is no doubt true that before making 
an order for possession the Court is under 
a duty to satisfy itself as to the truth of 
the landlord’s claim if there is a dispute 
between the landlord and tenant. But 
if the tenant in fact admits that the‘land- 
lord is entitled to possession on one or 
other of the statutory grounds mentioned 
in the Act, it is open to the Court to act 
on that admission and make an order for 
possession in favour of the landlord with- 
out further enquiry. It is no doubt true 
that each case will have to be decided on 
its own facts to find out whether there is 
any material to justify an inference that 
an admission express or implied, has 
been made by the tenant about the exis- 
tence of one or other of the statutory 
grounds, [Para. 27.] 


In the present case when the evidence of 
the landlord was before the Court, sup- 
ported, as it was, by the innumerable 
exhibits filed by him, it can surely be 
stated that a stage had been reached when 
the Controller was called upon to apply 
his mind to the question whether the 
plea of the landlord that he required the 
premises for his own occupation was 
bona fide. There is the further circum- 
stance that the tenant did not cross 
examine the landlord. On the other 
hand, he entered into a compromise in 
and by which he withdrew his defence 
and submitted to a decree for eviction 
unconditionally. His withdrawal of the 
defence, after the plaintiff had given 
evidence and filed exhibits in support of 
his plea, clearly shows that he accepted 
as true the claim of the landlord that he 
requires the premises bona fide for his 
own occupation. He has accepted the 
position that the landlord has made out 
the statutory requirement, entitling him 
to ask for possession of the premises. It-is 


this unconditional withdrawal of the 
defence regarding the statutory condition 
pleaded by the landlord and the compro- 
mise following it, that was accepted by 
the Court and a decree for eviction 
passed thereon. Under these circum- 
stances, when the tenant has accepted 
the plea of the landlord, it is futile to hold 
that the Rent Controller must again 
embark upon an enquiry regarding the 
requirement of the landlord being bona 
fide and adjudicate upon the same. 
Hence it cannot be held, in the particular 
circumstances of this case, that the decree 
for eviction has been passed solely on the 
basis of the compromise entered into bet- 
ween the parties. On the other hand, 
it is clear that the Court was satisfied 
about the bona fide requirement of the 
landlord. Therefore the decree for evic- 
tion is neither void nor imexecutable. 


[Paras. 25, 28.] 


Per Alagtriswami, 7.—The words in section 
1a of the Madras Buildings (Lease and 
Rent Control) Act, ‘if the Controller is 
satisfied ° do not have any special signi- 
ficance. An ordinary civil Court trying 
a suit either on a mortgage or on a promis- 
sory note has necessarily to be satisfied 
about the execution of the document, 
the passing of consideration etc. before 
it can pass a decree on the basis of either 
the mortgage or the promissory note. 
Therefore, the fact that under section 10 
the Controller has to be satisfied that the 
grounds for eviction exist does not mean 
that his satisfaction cannot be based on 
the same considerations on the basis of 
which the civil Courts can be satisfied. 
Under Order 23, rule 3 of the Code of 
Civil Procedure, all matters to be decided 
in a suit can be settled by means of a 
compromise. The application of the 
Code of Civil Procedure, is not excluded 
in proceedings before the Rent Controller 
and in any case there is no reason’ why 
the principle underlying Order 23, rule 
3 should not apply to those proceedings, 
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Tt is not clear why a tenant should be 
treated as a minor or as an imbecile. 
In the case of a minor, Order 32, rule 7 
of the Civil Procedure Code, specifically 
lays down that the Court should be satis- 
fied before it sanctions a compromise 
for it to be binding a minor. There is no 
such provision in the Rent Control Act. 
Therefore the time has come when a 
hard look must be taken on this point 
and it should be held that there is no 
objection to a compromise consenting to 
an order of eviction in rent control pro- 


ceedings. [Para. 35.] 


Of course, a compromise can be valid 
only if it is in accordance with the Act, 
f.e., only if the landlord has asked for 
possession of the building on one of the 
grounds laid down in the Act. For 
instance, a landlord merely on the ground 
that he is the owner of the building cannot 
come to the Rent Controller and ask for 
possession of the property and the Rent 
Controller cannot pass a valid order 
merely because the tenant submits to an 
order of eviction. [Para. 36.] 


Cases referred to: 
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2 S.C.W.R. 51: (1969) 2 S.C.R. 432; 
Kaushalya Devi v. K. L. Bansal, (1969) 2 
S.Q.R. 1048: (1969) 2 S.QJ. 145: 
ALR. 1970 S.C. 838 ; Perozt Lal Fain v. 
Man Mal, (1970) Ren.C.R. 375 : ALR. 
1970 S.C. 794; Remon v. City of London 
Real Property Co., Ltd., (1921) 1 K.B. 49; 
There v. Smith, (1947) 1 K.B. 307; 
Middleton v. Baldock (T.W.), (1950) 1 
K.B. 657; Jagan Nath v. Jatinder Nath, 
A.I.R. 1961 Punj. 574; Vas Dav v. 
Milktt Ram, A.I.R. 1960 Punj. 514; 
Barton v. Fincham, (1921) 2 K.B. 291; 
Babu Ram Sharma v. Bal Stngh, (1959) 61 
Punj. L.R. 33. 

The Judgment of the Court was delivered 
by e 


Vaidialingam, J.—The short question that 
arises for consideration in this appeal, by 
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Special Leave, is whether the order, dated 
gist March, 1969, passed by the Court 
of Small Causes, Madras, in H.R.C. No. 
983 of 1968. directing the eviction of the 
respondent-tenant is a nullity and as such 
not executable. The facts leading upto 
the passing of the order may be stated : 


2. The appellant was occupying a pre- 
mises in Madras as a tenant. His land- 
lady filed an application H.R.C. No. 
1924 of 10967, seeking eviction of the 
appellant on the ground that she bona 
fide required the premises for her own 
occupation. At that time the suit pre- 
mises No. 64, Lloyds Road, Royapettah, 
Madras-14, was advertised for sale. The 
appellant for purposes of his occupation 
purchased the premises on 23rd October, 
1967 as per registered document No. 
1633 of 1967, in Sub-Registrar’s Office, 
Mylapore. The respondent was then a 
tenant of the suit premises under the 
vendor. After the purchase, he attorned 
in favour of the appellant and has been 
paying rent. An eviction order was 
passed by consent against the appellant 
in H.R.C. No. 1924 of 1967, on 27th 
January, 1968. He was given time till 
27th January, 1969, to vacate the pre- 
mises, of which he was in occupation asa 
tenant, by virtue of the said decree. On 
the same day t.e., 27th January, 1968 the 
appellant issued two notices to the res- 
pondent his tenant, in respect of the suit 
premises, terminating the tenancy of the 
Respondent under section 106 of the 
Transfer of Property Act, and calling upon, 
him to quit and deliver vacant possession 
on 29th February, 1968. The two notices 
were given because of the fact that the 
first notice had asked for vacant posses- 
sion on 28th February, 1968 and to avoid 
any objection regarding the first notic: 
probably the second notice was also given 
asking for possession on 29th February, 
1968. In both the notices, the appellant 
had referred to the purchase of the 
bungalow in question for his own occupa- 
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tion and also attributed knowledge of the 
said purpose to the tenant. There is a 
reference to the appellant being a tenant 
of premises No. 2, Lakshmipuram, Ist 
Street, Madras-14, and to his having no 
other house of his own in the city of 
Madras except the suit premises. It is 
further stated that in view of the fact that 
an eviction order against him has been 
passed on 27th January, 1968, in H.R.C. 
No. 1924 of 1967, the appellant requires 
his own bungalow, namely, the suit pre- 
mises in the occupation of the respondent 
for his own bona fide use and occupation. 


3. As the respondent did not surrender 
possession of the premises, the appellant 
filed H.R.G. No. 983 of 1968,in the Court 
of Small Causes, Madras under section 
10 (3) (a) (t) of the Madras Buildings 
(Lease and Rent Control) Act, 1960, 
(hereinafter referred to as the Act). 
In this petition, after referring to the 
purpose of the suit premises, as well as the 
order of eviction passed against him in 
H.R.C. No. 1924 of 1967, the appellant 
has stated that he has no other house of 
his own anywhere in the city of Madras 
excepting the suit premises of which the 
respondent is the tenant. He has further 
averred that he has terminated the tenancy 
of the respondent by issuing notice3 on 
27th January, 1968 and that the tenant 
has not vacated the premises though he 
has received the notice. There is also a 
reference to the fact that the respondent 
is not in essential service and that the suit 
premises is not exempt under section 30 
of the Act. He has further stated that he 
requires the house for his bona fide use 
and occupation. Accordingly he prayed 
for eviction of the respondent and for 
possession being delivered to him. 


4. The respondent filed two counter- 

affidavits, one on r19th July, 1968 and 

another on 14th January, 1969. In the 

former he has raised the contention that 

he is not a tenant of the suit premises, 

either under the appellant or under the 
s—3 
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previous owner of the premises. Accord- 
ing to him, the tenant of the premises was- 
and continues to be at the relevant time 
M/s. R. M. Seshadri, a partnership firm. 
He has further pleaded that as he was 
never a tenant, the claim made by the 
appellant of having terminated his ten- 
ancy is meaningless. Finally he has 
stated that the application is not main- 
tainable against him and prayed for its 
being dismissed. In the additional coun- 
ter-affidavit, the respondent pleaded that 
the appellant does not require the house 
for his occupation and that his claim is- 
not bona fide. He has also controverted 
the claim of the appellant that an evic- 
tion order had been passed against him. 
in H.R.C. No. 1924 of 1967. In ahy event, 
the order of eviction against the appellant. 
ig a collusive one and is only a device to 
evict the respondent. He further plead- 
ed that the purchase by the appellant 
itself is not lawful. Finally he raised a 
contention that the tenant, M/s. R. M. 
Seshadri, has spent enormous amounts- 
on the house acting on the assurance of 
its previous owner that the house would 
never be sold and the tenant of the pre- 
mises would never be evicted. Finally 
there is a challenge also to the notices 
determining the tenancy not being in 
accordance with law. 


5. The enquiry before the Court of Small 
Causes appears to have commenced on 
16th January, 1969. The appellant was. 
examined on that day as P.W. 1 and his 
evidence appears to have spread over till 
20th February, 1969. In the course of 
his evidence, he has spoken to his being a 
tenant of a house of which one Seetha- 
lakshmi Ammal was the landlady and. 
to her having filed an application for 
eviction against him, to his purchasing 
the present suit premises on 23rd October, 
1967, for purposes of his own occupation, 
to the respondent having been £ tenant 
against the original landlord at the time 
of purchase and later attorned to him, 
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to the payment of rent by the respondent 
subsequent to the purchase and to the 
notices issued to the respondent terminat- 
ing his tenancy under section 106 of the 
Transfer of Property Act, and requiring 
him to deliver possession of the property 
for purposes of his occupation. He has 
also filed a large volume of exhibits in 
respect of the matters spoken to by him 
before the Court. He has particularly 
mentioned the fact that he purchased the 
said house for purposes of his occupation, 
as he was under orders of eviction in 
H.R.G. No. 1924 of 1967, and to his hav- 
ing no other house in the city of Madras. 
The last exhibit that was filed by him 
was Exhibit P-45, which was a certified 
copy of the order in H.R.C. No. 1924 of 
1967, which showed that an order of 
eviction had been passed against the 
appellant on 27th January, 1968 and he 
‘was given time till 27th January, 1969 
for vacating the premises. It was no 
doubt a consent order. But all the exhi- 
pits filed by him clearly go to establish 
that his evidence that he required the suit 
premises bona fide for his own occupation, 
was true. The respondent had not 
chosen to cross-examine the appellant. 
. On 31st March, 1969 both parties enter- 
ed into a compromise in the following 
terms : 


‘ Memo of Compromise 


(1) The Respondent hereby with- 
draws his defence in the aforesaid peti- 
tion and submits to a decree for eviction 
unconditionally. 


{2) The Respondent prays that time 
for vacating up to 5th June, 1969 
might please be given and the petitioner 
agrees to the same. 


(3) The Respondent agrees to vacate 
the petition premises and hand over 
possession of the entire petition pre- 
mises to the petitioner on or before the 
said date viz., 5th June, 1969 without 
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fail under any circumstances and under- 
takes not to apply for extension of time. 


(4) It is agreed by both the parties 
that this Memo. of Compromise is 
executable as a Decree of Court. 


Dated at Madras this the 31st day of 
March, 1969.” 


The compromise petition was signed by 
both the appellant and the respondent as 
well as the advocates appearing for them. 
The Court, after referring to the petition 
of the landlord being under section 1a (3) 
(a) (1) of the Act on the ground of his own 
occupation, passed the following order :— 


“Compromise memo. filed and record- 
ed. By consent eviction is ordered 
granting time to vacate till 5th June, 
1969. No cost.” 


The terms of the compromise, which have 
been already set out, were also incorporat- 
ed in the order. 


6. It will be noted that the respondent 
had raised substantially the following 
defence to the application filed by the 
appellant, namely :— 


{1) he was not a tenant of the premises 
and that on the other hand, the tenant 
of the premises was M/s. R. M. Seshadri, 
a partnership firm ; ` 


(2) the claim of the appellant that he 
requires the house for his occupation is 
not bona fide : 


(3) the purchase of the premises D the 
appellant is not lawful ; 


(4) the tenant, M/s. R. M. Seshadri, 
has spent enormous amounts by way of 
repairs and improvements ; and 


(5) the notice determining the tenancy 
is not in accordance with law. It was to 
meet the above defence and also to 
establish his claim of requiring the 
premises bona fide for his own occupation, 
the landlord-appellant gave the evidence 
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and also produced about 45 exhibits. It 
is needless to state that the respondent, 
who is a retired I. C. S. Officer and an 
advocate, must have been fully aware 
of the averments made by the land- 
lord, the pleas raised in defence as well 
as the nature of the evidence led by the 
landlord to meet his defence. The res- 
pondent, apart from not having cross- 
examined the landlord, when he gave evi- 
dence, has also by the compromise 
withdrawn all his defence to the applica- 
tion filed by the landlord and submitted 
toa decree for eviction unconditionally. 
It is with this background that one has 
to appreciate the nature of the decree 
passed by the Court on 31st March, 1969. 


4. It is also seen from the records that 
the appellant paid a sum of Rs. 20,000 
on 31st March, 1969 to the respondent 
towards the cost of repairs and improve- 
ments effectd by him during his occu- 
pation of the suit premises. On the 
same date, as the compromise i.¢., 318t 
March, 1969, the respondent passed a 
letter to the appellant. In this letter 
after referring to the compromise filed in 
the Court as well as the order passed 
thereon, he gave an undertaking to vacate 
the premises on or before 5th June, 1969. 
He also acknowledged the receipt of the 
sum of Rs. 20,000 from the landlord to- 
wards the cost of repairs and improve- 
ments. The respondent has also further 
agreed to refund the sum of Rs. 20,000 
if he does not vacate the premises within 
time and he has also further agreed to 
pay an additional sum of Rs. 10,000 as 
damages. We are not concerned with 
this sum of Rs. 20,000 or the further agree- 
ment of the respondent to pay damages. 
The respondent has further stated in the 
said letter that in the event of his 
failure to vacate the premises within time, 
the landlord is at liberty to execute the 
necree of eviction without any further 
doicet to him. 


8. The assurance and the undertaking 
given by the respondent to abide by 
the ` compromise decree and to vacate 
the premises without raising any objection 
have proved to be of no avail, as will 
be seen from th events that followed. 
When the time for delivery of property 
was drawing near, the respondent’s son, 
one S. M. Sundaram, filed a suit in the 
City Civil Court, Madras, for a 
declaration that the purchase by the 
appellant of the suit property was void. 
The son also obtained an interim 
injunction against the appellant from 
executing the order of eviction passed 
in H.R. G. No. 983 of 1968, and disturb- 
ing his possession. The suit was tried 
on merits and was ultimately dismissed 
by the City Civil Court on 12th December, 
1969 with costs of the appellant. Ac- 
cording to the appellant, this suit was 
engineered by the respondent himself 
in order to put off his eviction from the 


suit property. 


9. After the dismissal of the above suit, 
the appellant filed execution petition 
No. 953 of 1969, in the City Civil Court, 
Madras (which was the competent Court 
for purposes of execution) to execute the 
order of eviction against the respondent 
in H. R. Q. No. 983 of 1968. The respon- 
dent filed E. A. No. 1314 of 1969, 
objecting to the execution of the decree 
on the ground that it was a nullity and 
inexecutable ; and as such he prayed 
for the warrant of possession issued in the 
Execution Petition to be recalled and to 
dismiss the Execution Petition itself. 
His main plea in this application was that 
the decree sought to be executed was one 
based on compromise or consent without 
the Rent Control Court having satis- 
fied itself by an independent considera- 
tion regarding the bona fide requirement 
of the property by the landlord for his 
own occupation; and as su the 
decree contravened section 10 of the Act. 
This application was opposed by the 
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-appellant in a lengthy counter-affidavit. 
In this counter-affidavit, the landlord, 
after referring to the various items of 
evidence adduced before the Court, which 
have been referred to earlier, has stated 
that it was when the respondent found 
that the pleas raised by him could not be 
sustained and that the landlord’s case 
was true that he unconditionally with- 
drew his defence and submitted to a 
decree. He has further pleaded that 
the decree sought to be executed does 
not suffer from any infirmity. 


ro. The learned City Civil Judge by 
his order dated 18th March, 1970 over- 
ruled the objections raised by the res- 
pondent and dismissed E. A. No. 1314 
of 1969, and gave time to the respondent 
till goth April, 1970 to vacate and deliver 
possession of the property. 


Ir. The respondent carried the 
matter to the High Court in Civil Revi- 
sion Petition No. 797 of 1970. The 
High Court by its judgment and order 
dated 15th September, 1970 has reversed 
the order of the City Civil Court and 
accepted the contentions of the res- 
pondent. The learned Judge has held 
that the decree for eviction dated grst 
March, 1969 issolely passed on the basis 
of the compromise and the Rent Con- 
troller has not applied his mind to satisfy 
himself whether the dona fide requirement 
of the landlord has been established. 
It is the further view of the High Court 
that even if there was enough material 
before the Rent Control Court, when 
it passed the order of eviction by con- 
sent, the decree will, nevertheless, be 
void so long as the Rent Controller has 
not given his decision regarding the 
requirement of the landlord being bona 
fide. On this line of reasoning the learn- 
ed Judge held that the eviction order is 
a nullity and is not executable. 


ra. Mr.M. G. Setalvad, learned Counsel 
for the appellant, has urged that the High 


THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT) 


[1974 


Court has misunderstood and mis-in- 
terpreted the decisions of this Court 
bearing on the point. He pointed out 
that the appellant had specifically plead- 
ed that he required the house bona fide 
for his own occupation, which is one of 
the circumstances under which a land- 
lord can claim eviction of the tenant 
under the Act. The circumstances under 
which the house was required by him 
were also spoken to by the landlord 
when he gave evidence and he sought 
support by filing as many as forty- 
five exhibits before the Court. The 
respondent had denied the plea of the 
landlord in his counter-affidavit. 
Nevertheless, when the entire evidence 
was placed before the Court by the 
landlord, the tenant did not choose 
to cross-examine him, as he must have 
felt that the landlord’s claim would be 
accepted by the Court and his defence 
rejected. It was under those circums- 
tances that the respondent uncondi- 
tionally withdrew his defence and sub- 
mitted to a decree for eviction. That 
conduct of the respondent clearly 
establishes that he has accepted as true 
the claim of the landlord that he bona 
fide required the premises for his own use 
and occupation. The materials on re- 
cord also show that the Court was satis- 
fied about the bona fide requirement of 
the landlord and hence it accepted the 
compromise and made it a decree of 
Court. Under those circumstances, the 
Counsel contended that it cannot be 
said that the decree is one passed only 
on the basis of the compromise so as to 
make it void. 


13. Mr. Tarkunde, learned Counsel 
for the respondent, urged that the decree 
for eviction has been passed exclusively 
on the basis of the compromise entered 
into by the parties. There is no indica- 
tion thatthe Court at any stage applied 
its mind and satisfied itself regarding 
the premises being required by the land- 
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Jord bona fide for his own occupation. 
The relevant provision of the Act, the 
counsel pointed out, is quite clear and it 
makes it mandatory thatthe Court must 
apply its mind and satisfy itself that the 
claim for eviction falls within one or 
other of the provisions which enables a 
dandlord to get possession. He further 
pointed out that if the satisfaction of the 
Court is not expressed in the decree, 
the executing Court has no option but 
to hold that the same is void, as laid down 
by this Court, and it cannot go into 
the question whether from the materials 
on record the Rent Control Court was 
satisfied or not. Such an enquiry, it 
is pointed out, will be asking the execut- 
dng Gourt also to go into the question 
whether the landlord has made out a case 
for eviction—a question which is within 
the exclusive jurisdiction of the Rent 
Control Court. Mr. Tarkunde, finally 
pointed out that the decision ofthe High 
Court holding that the decree 
in question is void is correct, as it is in 
accordance with the decisions of this 
Court. 


14. It is now necessary to refer to 
the material provisions of the Act. 
Section 10 deals with eviction of tenants. 
The relevant part of section 10, necessary 
for our purpose, is as follows : 


“io. Eviction of  tenanis—(1) <A 
tenant shall not be evicted whether in 
execution of a decree or otherwise ex- 
cept in accordance with the provisions 
of this section or sections 14 to 16: 


i ha $ * 


3 (a) A landlord may, subject to 
the provisions of clause (d), apply to 
the Controller for an order directing 
the tenant to put the landlord in pos- 
session of the building— 

(i) in case it is a residential building 
if the landlord requires it for his own 
occupation or for the occupation of 
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his son and if he or his son is not 
occupying a residential building of his 
own in the city, town or village cone 
cerned : 


& k * k 


(e) The Controller shall, if he is 
satisfied that the claim of the landlord 
is bona fide, make an order directing 
the tenant to put the landlord in pos- 
session of the building on such date as 
may be specified by the Controller 
and if the Controller is not so satisfi- 
ed he shall make an order rejecting the 
application : 


* * * * 


Provided further that the Controller 
may give the tenant á reasonable time 
for putting the landlordin possession 
of the building and may extend such 
time so as not to exceed three months 
in the aggregate.” 


I5. Section 10 (1) places an embargo 
on the right ofa landlord to get a tenant 
evicted except in accordance with the 
provisions ofthat section or sections 14 
to 16. We are not concerned with sec- 
tions 14 to 16 in this case. Sub-sec- 
tion (2) enumerates certain circumstances 
under which a landlord can ask for evic- 
tion. We are not also concerned, 
with that provision. Sub-section (3) 
again enumerates certain other cir- 
cumstances under which a landlord, sub- 
ject to the provisions of clause (d), can 
ask for possession of the building from 
the tenant. Itis accepted by both parties 
that clause (d), has no application. 
Sub-clavse (i), which deals with resi- 
dential building, enables a landlord to 
ask for possession of a building in the 
circumstances mentioned therein. 
Under sub-clause (¢), if the Controller 
is satisfied that the claim of the land- 
lord is bona fides, he may pass an order 
of eviction. 


ai 
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16. In this case, the landlord has asked 
for eviction on the ground that he re- 
quires the premises for his own occupa- 
tion. The Controller can pass an order 
in his favour only if he is satisfied that 
his claim is bona fide. The statute says 
so and that has to be given full effect. 
The question is whether in the case be- 
fore us, it can be stated that the Con- 
toller was so satisfied when he passed 
the order of eviction on 31st March, 1969. 


x7- Our attention has been drawn to 
certain English decisions rendered under 
the Rent Restrictions Act, wherein it 
has been held that though the Court 
has jurisdiction to order possession in 
favour of a landlord only on one 
or other of the specified statutory grounds, 
the Court may act on an admission made 
by a tenant in that behalf and pass an 
order of eviction without being obliged 
to hear a case out. It is not necessary 
for us to refer to those decisions as, in our 
opinion, the case on hand will have to 
be decided in accordance with the prin- 
ciples laid down by this Court. 


18. There are three decisions of this 
Court which require to the considered. 
In Bahadur Singh v. Mum Subrat Dass}, 
a decree for eviction passed on the basis 
of a compromise between the parties, 
was held, by this Court to be a nullity 
as contravening section 13 (1) of the Delhi 
and Ajmer Rent Control Act, 1952. 
The facts therein were as follows. 


xg» The tenant and the son of the land- 
lord referred the disputes between them 
to arbitration. The landlord was not 
a party to this agreement. The arbitra- 
tors passed an award whereunder 
the tenant was to give vacant possession 
of the premises in favour of the land- 
lord within a particular time. This 
award was made a decree of Court. 
The landlord, who was neither a party 
to thé award nor to the proceedings 
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which resulted in the award being made 
a decree of Court, applied for eviction 
of the tenant on the basis of the award. 
The tenant resisted execution by raising 
various objections under section 47 of 
the Code of Civil Procedure. One 
of the objections, was that the decree 
for eviction based upon the award was 
a nullity as being opposed to the Delhi 
and Ajmer Rent Control Act, 1952. This 
Court held that the decree directing the 
tenant to deliver possession of the pre- 
mises to the landlord was a nullity, as 
it was passed in contravention of section 
13 (1) of the relevant statute. After 
quoting the sub-section, this Court further 
held that the decree for eviction passed 
according to an awatd, in a proceeding 
to which the landlord was not a party, 
and without the Court satisfying itself 
that a statutory ground of eviction existed 
was a nullity and cannot be enforced in 
execution. It will be seen from this deci- 
sion that the decree was held to be a 
nullity because the landlord was not a 
party thereto, and also because the 
Court had not satisfied itself that a 
ground for eviction, as required by the 
statute, existed. This decision is cer- 
tainly an authority for the proposition that 
a Court ordering eviction has to satisfy 
itself that a statutory ground of eviction 
has been made out by a landlord. How 
exactly that satisfaction is to be expressed 
by the Court or gathered from the 


‘materials, has not been laid down in 


this decision, as this Court was not faced 
with such a problem. 

20. In Kaushalya Devi v. K. L. Bansal,» 
the question again rose under the same 
Delhi statute regarding the validity of a 
decree passed for eviction on compro- 
mise. The plaintiff therein filed a suit 
for eviction of the tenant on two grounds : 
(a) the premises were required for their 
own use ; and 
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(b) the tenant had committed default 
ni payment of rent. 


The tenant filed a written statement 
denying both these allegations. He 
disputed the claim of the landlord re- 
garding his requiring the premises for 
his own use bona fide and also the fact of 
his being in arrears. When the pleadings 
of the landlord and the tenant were in 
this state, both parties filed a compromise 
memo. in and by which they agreed to 
the passing of a decree of eviction against 
the tenant. . Representations to the same 
effect were also made by the Counsel 
for both parties. The Court passed the 
following order : 


“ In view of the statement of the 
parties Counsel and the written com- 
promise, a decree is passed in favour 
of the plaintiff against the defendant.” 


The tenant did not vacate the pre- 
mises within the time mentioned as 
per the compromise memo. On the 
other hand, he filed an application 
under section 47, Civil Procedure Code, 
pleading that the decree is void as being 
in contravention of section 13 of the 
Delhi statute. The High Court held 
that the decree was a nullity, as the 
order was passed solely on the basis 
of the compromise without indicating 
that any of the statutory grounds men- 
tioned in section 13 existed. Following 
the decision in Bahadur’s Singh caset, this 
Court upheld the order of the High 
Court. Here again, it will be seen that the 
manner in which the Court’s satisfaction 
is to be expressed or gathered has not 
been dealt with. 


ax. A similar question came up again 
before this Court in Ferozit Lal Jain v. 
v. Man Mai*, The landlord filed an appli- 
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cation for eviction of the tenant on the 
ground that he had sublet the premises 
without obtaining, bis consent in writing. 
Subletting, without the consent of the 
landlord in writing, was one of the grounds 
under section 13 (1) of the Delhi statute 
entitling a landlord to ask for eviction. 
The tenant denied the allegation that 
he had sublet the premises. Both the 
landlord and the tenant entered into a 
compromise and the Court, after re- 
cording the same, passed the following 
order : 


“ As per compromise, decree for 


ejectment and for Rs. 165 with pro- 
portionate costs is passed in favour of 
the plaintiff and against the defen- 
dant. The parties shall be bound by 
the terms of the compromise. The 
terms of the compromise be incorpo- 
rated in the decree-sheet.....” 


As the tenant did not surrender pos- 
session of the properties within the time 
mentioned in the compromise memo., 
the landlord levied execution. It was 
resisted by the tenant on various grounds 
one of which was that tbe decree for 
eviction was a nullity, being in contraven- 
tion of section 13 of the Delhi statute. 
This contention was accepted by the 
execution Court, as well as by the High 
Court. This Court, after a reference 
to the provisions of section 13, held that 
a decree for recovery of possession can 
be passed only if the Court concerned 
is satisfied that one or other of the grounds 
mentioned in the section is established. 
This Court, further observed : 


“From the facts mentioned earlier, 
it is seen that at no stage, the Court 
was called upon to apply its mind to 
the question whether the alleged sub- 
letting is true or not. Order made by 
it does not show that it was satisfied 
that the subletting complained of has 
taken place, nor is there any other 
material on record to show that it was 
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. so satisfied. Itis clear from the record 
that the Court had proceeded solely 
on the basis of the compromise arriv- 
ed at between the parties. That being 
s0 there can be hardly any doubt that 
the Court was not competent to pass 
the impugned decree. Hence the 
decree under execution must be held 
to be a nullity.” 


22. Reference was also made to the 
two earlier decisions holding such decrees 
to be void. It is significant to note that 
this Court in the last mentioned decision 
xeferred to the facts leading upto the 
compromise decree, namely, the basis 
of the claim of the landlord, the denial 
by the tenant and both of them filing 
a memo. of compromise without any 
reference to the plea of subletting made 
by the landlord. In the said decision 
this Court has held that the compromise 
decree is void, as there could have been 
mo satisfication of this Court regarding 
the statutory requirement in view of 
the following three circumstances : 


(1) At no stage the Court was called 
upon to apply its mind to the question 
whether the plea of subletting is true or 
not, 


(2) The order made by the Gourt does 
not show that it was satisfied that the 
subletting complained of has taken place. 


(3) There was no other material 
on record to show that the Court was 
80 Satisfied. 


The view of this Court further is that 
the decree for eviction has been pass- 
ed solely on the basis of the compro- 
mise arrived at between the parties. 


2g. In the last decision, in our opinion, 
there 1s an indication as to how the 
satisfaction of a Court can be expressed 
or gathered in a particular case. If a stage 
had been reached in a particular pro- 
ceeding for a Court to apply its mind re- 
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garding the existence of a statutory con- 
dition, it may be held that it was so 
satisfied about the plea of the landlord. 
Again from other material on record, it 
can be inferred that the Court was so 
satisfied. 


24. WE are not inclined to accept the 
contention of Mr. Tarkunde, that the 
decree for eviction in the case before us 
has been passed solely on the basis of the 
compromise arrived at between the 
parties. No doubt a reading of the order 
of the Court dated 31st Match, 1969 
isolated from all other circumstances 
may give the impression that the decree 
for eviction is passed because of the com- 
promise between the parties. It is no 
doubt true that the order on the face of it 
does not show that the Court has ex- 
pressed it satisfaction that the require- 
ment of the landlord is bona fide. If 
the Court had expressed its satisfaction 
in the order itself, that will conclude the 
matter. That the Court was so satisfied 
can also be considered from the point of 
view whether a stage had been reached 
in the proceedings for the Court to apply 
its mind to the relevant question ? 
Other materials on record can also be 
taken into account to find out if the 
Court was so satisfied. The High Court 
has proceeded on the basis that even if 
there was material before the Court, 
when it passed the order of eviction by 
consent, from which it can be shown that 
the Court was satisfied about the require- 
ment of the landlord being bona fide, 
nevertheless such an order will be a nulli 
unless the Rent Controller has given his 
decision in favour of the landlord. 
In our opinion, this view is erroneous. 









25. We have very exhaustively referred 
to the plea of the landlord as well as 
the evidence let in by him regarding 
his requiring the building bona fide for 
his own occupation. There is no con- 
troversy that if such- a` plea is established, 
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an order of eviction of the ‘tenant can 
be obtained by the landlord under 
section 10 of the Act. The .respondent 
no doubt at the initial stage denied the 
claim of the landlord. .The landlord 
gave evidence on various matters with 
particular reference to his requiring 
the house bona fide for his own occupation. 
He had also filed as referred by us earlier 
as many as 45 Exhibits, one of which was 
the order of eviction obtained against 
him, being Exhibit 45. The respondent 
did not cross-examine the appellant. 
When the evidence of the landlord was 
before the Court supported, as it was, by 
the innumerable exhibits filed by him, 
it can surely be stated that a stage 
had been reached when the Controller 
as called upon to apply his mind to 





















the 
laintiff. On the other hand, he en- 
tered into a compromise in and by which 
withdrew his defence and submitted 
"to a decree for eviction unconditionally. 
¥His withdrawal of the defence, after 
the plaintiff had given evidence and filed 
ibits in support of his plea, clearly 
ows that he accepted as true the claim 
ofthe landlord that he requires the pre- 
j bona fide for his own occupation. 
{Fle has accepted the position that the 
landlord has made out the statutory re- 
uirement, entitling him to ask for pos- 


ing the statutory condition pleaded 
by the landlord, and the compromise 
ollowing it that was accepted by the 
Court and a decree for eviction passed 
Under those 


the landlord, in our opinion, it is 
tile to hold that the Rent Controller 
jmust again embark upon an enquiry re- 

arding the requirement of the. landlord 
s—4 
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being bena fide and adjudicate upon 
the same. Of course, if there is a dis- 
pute between the landlord and the tenant, 
the Court must decide the matter and 
adjudicate upon the plea of the land- 
lord. 


26. The true position appears to 

that an order of eviction based on con 
sent of the parties is not necessaril 
void if the jurisdictional fact viz., the 
existence of one or more of the conditions 
mentioned in section 10 were shown to 
have existed when the Court made th 
order. Satisfaction of the Court, whi 
is no doubt a pre-requisite for the ord 
of eviction, need not be by the mani- 
festation borne out by a judicial finding. 
If at some stage the Court was call 
upon to apply its mind to the questio 
and there was sufficient material befo 
it, before the parties invited it to p 
an order in terms of their agreement, 
it is possible to postulate that the Court 
was satisfied about the grounds on 
which the.order of eviction was based. 










27. Itisno doubt true that before making 
an order for possession the Court is 
under a duty to satisfy itself as to the 
truth of the landlord’s claim if there is a 
dispute between the landlord and tenant. 
But if the tenant in fact admits that the 
landlord is entitled to possession on one 
or other of the statutory grounds men 
tioned in the Act, it is open to the 
Court to act on that admission and make 
an order for possession in favour of the 
landlord without further enquiry. It is 
no doubt true that each case will have 
to be decided on its own facts to find 
out whether there is any material to 
justify an inference that an admission, 
express or implied, has been made by 
the tenant about the existence of one 
or other of the statutory grounds. But in 
the case on hand, we have already referred 
to the specific claim of the landlord as well 
as to the fact of the tenant withdrawing 
his defence. According to us, such with- 


26 


drawal of the defence expressly amounts 
to the tenant admitting that the landlord 
has made out his case regarding his re- 
quiring the premises for his own occupa- 
tion being bona fide. In the three decisions 
of this Court, to which we have already 
referred,the position was entirely different. 
In none of those cases was there any 
material to show that the tenant had 


expressly or impliedly accepted the 
plea of the landlord as true. There- 
fore those decisions do not assist the 


respondent-tenant. 


28. For all the reasons mentioned above, 
it cannot be held, in the particular cir- 
cumstances of this case, that the decree 
for eviction has been passed solely on the 
basis of the compromise entered into 
between the parties. On the other hand, 
it is clear from the various matters referred 
to, that the Court was satisfied about the 
bona fide requirement of the landlord. 
therefore, the decree for eviction is 
either void nor inexecutable. 


a9. Mr. Tarkunde, learned Counsel, 
contended that if the execution Court 
is to find out whether the Court, which 
passed the decree, was satisfied about the 
statutory requirement in a particular 
case, it will have to conduct a very 
elaborate enquiry. We are not im- 
pressed with this contention. Onceit is 
accepted that the question about the 
decree, being void and as such not execu- 
table on any ground available in law 
can be raised before the executing Court, 
it is needless to state that the executing 
Court will have to adjudicate upon that 
plea and for that purpose the relevant 
materials have to be considered. If 
that is so, there is no insurmountable 
difficulty, as envisaged by Mr. Tar- 
kunde, in an executing Court consider- 
ing whether a particular decree for 
evicti8n is void as being contrary to the 
relevant sections of the statute governing 
the matter. 
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30. Mr. Tarkunde, learned Counsel, 
contended that the tenant had disputed 
the title of the landlord as well as the 
validity of the notice issued under 
section 106 ofthe Transfer of Property: 
Act. As those matters have not been 
considered by the Courts below, as 
requested the proceedings may be 
remanded for this purpose. We are not 
inclined to accede to this request. The 
tenant raised these objections also in 
his original plea, but he has uncondi- 
tionally withdrawn all his defence.. 
That means those pleas also no longer 
survive for consideration. 


gx. In the result the appeal is allowed. 
The order and judgment dated 15th 
September 1970, of the High Court are 
set aside and the order dated 18th March, 
1970 of the City Givil Court, Madras, 
will stand restored with costs throughout.. 


Alagiriswant, F-—I agree with the 
order proposed by my learned brother, 
Vaidialingam, J., but I think it is neces- 
sary to add a few words of my own. 
The law on this subject has got into a 
labyrinth and I think it is time we took a 
hard look at it and laid down the correct 
position. 

33- The learned single Judge of the 
Madras High Court, who allowed the 
respondent’s petition, was mainly in- 
fluenced by the judgments of this Court 
in Bahadur Singh v. Muni Subrat Dass}, 
Farozi Lal Fam v. Man Mal’, and 
Kaushalya Devi v. K. L. Bansal®. Before 
him the cases in Remon v. City of London- 
Real Property Co. Lid.& and Thorne v. 
Smith® and Middleton. v. Baldock 
(T. W.)% were cited in support of 
the contention taken on behalf of the 
landlord, as also decisions in Fagan. 





- 1970 ea ak AI.R. 1970 S.C. 794. 
2 1048; (1 25.0 = 
ATR. 1970 S.C, 898: (7989) a 45: 
1921) 1 KB. 49- 
A 1947) I KB. 
1950) I K.B. 


I, canes (1969) 2 S.G.R. 432 
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Nath v. Jatinder Nathi, and Vas 
Dav v. Milkhi Ram?. In spite of this 
he felt bound by the decisions of this 
Court and on the ground that as the order 
of the Rent Controller on the face of it 
does not show that he had applied his 
mind and was satisfied that there was 
a bona fide requirement of the premises 
by the landlord for his personal oc- 
cupation it was a nullity. He thought 
that even if there was enough mate- 
rial before the Court when it passed 
the order of eviction by consent so long 
as the Rent Controller had not applied his 
mind and given his decision in the matter 
as to whether the respondent was bona 
fide in requiring the premises for his own 
occupation, the eviction order cannot 
be held to be an order passed on merits 
under section 10 (3) of the Act. He 
further thought that having due regard 
to the decisions of this Court it was not 
possible for him to accept the contention 
of the learned Counsel for the appellant 
that a finding on merits in his favour had 
to be implied from the order of the Rent 
Controller in view of the existence of 
adequate material before him to support 
an implied finding. He also thought that 
even in a case where the tenant bona fide 
admits that the ground of eviction existed 
the Rent Controller must apply his mind 
and hold, basing himselfon such admis- 
sion by the tenant, that the ground for 
eviction put forward by the landlord 
existed and that he is entitled, to an evic- 
tion order, without solely relying on the 
compromise. 


34- Iam ofopinion thatin this approach 
the learned Judge relied more on the 
form than the substance of the matter. 
The true approach has been pointed 
out by our learned brother, Vaidialingam, 
J. He has pointed out that while the 
decision in Bahadur Singh’s case®, was an 





I. AJI.R. *g61 Punj. 574. 
2. A.I.R. 1960 Punj. 514. ` 
8. (1969) 2 S.C.W.R. 432: (1969) 28.0.R. 514 
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authority for the proposition that a 
Court ordering eviction has to satisfy 
itself that a statutory ground of evic- 
tion has been made out by a landlord; 
how exactly that satisfaction was to 
be expressed by the Court or gathered 
from the materials, ha; not been laid 
down in that decision that in Kaush- 
alya Devis case, also the manner in which 
the Gourt’s satisfaction was to be expressed 
or gathered has not been dealt with ; 
nor has the decision in Ferozi Lal’s case%, 
given an indication as to how the satis- 
faction of a Court could be expressed 
ot gathered in a particular case. He 
has pointed out that “if a stage had been 
reached in a particular proceeding for a 
Court to apply its mind regarding the 
existence of a statutory condition, it 
may be held that it was so satisfied about 
the plea of the landlord. Again, from 
other material on record it can be inferred 
that the Court was so satisfied.” He 
has also pointed out how in the particular 
circumstances of the present case as 
the tenant had withdrawn his defence 
and submitted to a decree for eviction 
unconditionally, he had accepted the 
claim of the landlord that he required 
the premises bena fide for his own oc 
Cupation; that he has accepted’ the 
position that the landlord has made 
out the statutory ‘requirement entitl 
ing him to ask for possession of the pre- 
mises; that by this unconditional withdra 
wal of the defence regarding the statu- 
tory condition pleaded by the landlord, 
and the compromise following it that 
was accepted by the Court, the tenant 
had accepted the plea of the landlord, 
and it is futile to hold that the Rent 
Controller must again embark upon an 
enquiry regarding the requirement of 
the landlord being bona fids and adjudi- 
cate upon the same. He has also pointed 
en 

1., (1969) 2 S.A.R. 1048: (1969) 2 S.Q.J. 145: 
AIR. 1970 S.C. 838. 

2, (1970) Ren.G.R. 375: AIR. 1970 S.C. 794. 
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out that the true position appears to be 
that an order of eviction based on consent 
of the parties is not necessarily void if 
the jurisdictional fact, viz., the existence 
of one or more of the conditions mentioned 
in section 10 were shown to have existed 
when the Court made the order ; that 
the satisfaction of the Court, which is no 
doubt a pre-requisite for the order of 
eviction, need not be by the manifesta- 
tion borne out by a judicial finding; and 
that if at some stage the Court was called 
upon to apply its mind to the question 
and there was sufficient material before 
it before the parties invited it to pass an 
order in terms of their agreement it 
is possible to postulate that the Court 
was satisfied about the grounds on which 
the order of eviction was based. He 
has further pointed out that ifthe tenant 
in fact admits that the landlord is 
entitled to possession on one or other 
of the statutory grounds mentioned in 
the Act, it is open to the Court to act on 
that admission and make an order for 
possession in favour of the landlord with- 
out further enquiry. It is on these grounds 
that he has come to the conclusion that 
the facts in this case satisfied these tests 
and, therefore, the order of the Madras 
High Court should be set aside. In so 
for as it is necessary for the purpose of 
this case this is a satisfactory conclusion. 


435. Let us, however, consider this ques- 
tion based on principles. The Rent Con- 
troller is a quasi-judicial Tribunal created 
for the purpose of discharging certain 
functions under the Act. Not being an 
ordinary civil Court to which the pro- 
visions of section g of the Code of Civil 
Procedure, apply the Rent Controller 
gets jurisdiction to order eviction of a 
tenant only in case one or other of the 
various circumstances laid down in the 
Act dike the bona fide requirement of 
‘the landlord of the building for his own 
occupation, wilful default in the pay- 
ment of rent by the tenant etc., are satis- 
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fied. But once these grounds are alleged 
and found to be established no further 
question of its jurisdiction arises. A 
quasi-judicial Tribunal acting within 
jurisdiction may decide rightly or may 
decide wrongly. If it decides wrongly 
there are provisions in the Act itself for 
appeal, revision and ultimately even 
revision by the High Court under the 
provisions of section 115 of the Civil 
Procedure Code, or even under Article 
227 of the Constitution. Of course, by a 
wrong decision on a jurisdictional fact 
a quasi-judicial Tribunal with a limited 
jurisdiction cannot confer jurisdiction 
on itself. But in the case of a compro- 
mise such a question does not arise. 
Whereas in this case the landlord has 
asked for possession of the building on the 
ground that he wants it for his own 
personal occupation which is one of 
grounds for .eviction under the Act, 
the Rent Controller has, of course, to 
be satisfied that this requirement is 
real and bona fide. In regard to his deci- 
sion on this point, as already pointed out 
there are provisions for appeal, revision 
etc. The words in section 10 “if the Gon- 
troller is satisfied” do not have any speci 
significance. An ordinary civil Co 
trying a suit either on a mortgage 
on a promissory. note has necessarily t 
be satisfied about the execution of th 
document, the passing of consideratio 
etc., before it can pass a decree on 
basis of either the mortgage or the p 
missory note. Therefore, the fact tha 
under section 10 the Controller h 
to be satisfied that the ground for evi 
tion exists does not mean that his sati 
faction cannot be based on the 
considerations on the basis of which the 
civil Gourts can be satisfied. Let us take 
suit on a promissory note. The defendant 
can appear before the Court and 
admit the plaintiff’s claim. The suit 
can be decreed on that basis. The 
defendant may be absent and the case may 
be set ex parte. In such a case the plaintiff 
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lets in the evidence and on the basis of 
that evidence the suit may be decreed. 
Or the defendant might appear and file 
a written statement denying the execu- 
tion of the promissory note or denying 
the receipt of consideration or even 
putting forward a plea of discharge. 
Now in these circumstances the Court 
will not pass a decree unless it is satis- 
fied that the promissory note was execut- 
ed, that consideration’ passed and that 
it had not been discharged. This does 
not prevent the defendant at any stage 
of the suit either submitting to a decree 
or entering into a compromise consenting 
to a decree. The fact that the consent 
to a decree takes the form of a compro- 
mise cannot make the consent any the 
less a consent. Under Order 23, rule 3 
f the Code of Civil Procedure, all 
matters to be decided in a suit can be 
settled by menas of a compromise. The 
application of the Code of Civil Proce- 
dure, is not excluded in proceedings 
before the Rent Controller and in any 
case there is no reason why the principle 
underlying Order 23, rule 3, should not 
apply to those proceedings. It is not 
clear why a tenant should be treated 
as a minor or as an imbecile. In the 
case of a minor Order 32, rule 7 of the 
Code of Civil Procedure, specifically 
lays down that the Court should be 
tisfied before it sanctions a compro- 
mise binding the minor. There is no 
uch provision in the Rent Control Act. 
I think, therefore, the time has come 
en a hard look must be taken on 
this point and it should be held that 
there is no objection to a compromise 
consenting to an order of eviction in 
Rent Control Proceedings. 


36. Of course, a compromise can be 
valid only if it is in accordance with the 
Act, i.e., only if the landlord has asked 
or possession of the building on one 
of the grounds laid down in the Act. 
For instance, a landlord merely on the 
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ground that he is the owner of th 
building cannot come to the Rent Con 
troller and ask for possession of the p 
perty and the Rent Controller cannot} 
pass a valid order merely because th 
tenant submits to an order of eviction. 
Bahadur Singh’s case}, is an instance 
in point. In that case the landlord 
did not even apply for eviction. But 
where the landlord specifically asks for 
possession on any oneof the grounds on 
the basis of which he is entitled to ask 
for possession under the provisions of 
the Act there will be no objection to 
the tenant either submitting to an order 
of eviction or entering into a compromise 
submitting to an order of eviction 
There is no magic in the words “if the 
Controller is satisfied”in section 10 (3) (¢). 
The section would have been as effective 
even if those words were not there and 
the section had read as follows : 


“Ifthe claim of the landlord is bona fide 
the Controller shall make an order 
directing the tenant to put the landlord 
in possession of the building on such 
date as may be specified - by the Gon- 
troller; otherwise he shall make an 
order rejecting the application.” 
g7. It is not necessary to refer to the 
three decisions of this Court which have 
been sufficiently discussed by our learned 
brother, Vaidialingam, J. 
38. I may now refer to certain English 
decisions. In Barton v. Fincham’, 
Scrutton, L.J., observed : 
“Tf the tenant is willing to go out, 
I do not see why any order is wanted; 
let him go ; but as at present advised 
I do not see any reason why the judge 
on being satisfied that atenant is then 
ready to go out (not that he was once 
willing buthas changed his mind) should 
not make an order for possession.” 
Lord Atkin, L. J., observed : 
aoan ee 


1. (1 28.C.R. 432: (1969) 2 S.G.W.R. 5%. 
2, AR 2 K.B. at 291 298, i 
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“If the parties before the Court admit 
that one of the events has happened 
which give the Court jurisdiction, 
and there is no reason to doubt the 
bona fides of the admission, the Court 
ig under no obligation to make further 
enquiry as to the question of fact.” 


In Thorne v. Smith', after referring to 
the observations of Atkin, L. J. and 
Scrutton, L. J., (supra), Bucknill, L. J. 
pointed out : 


“ But in the present case it is, I think 
reasonably clear that the tenant, in 
effect, agreed to the order because 
at the time when the landlord asked 
the Court to make theorder the land- 
lord by his own statements had satis- 
fied the tenant that he intended to 
occupy the house himself and he, the 
tenant, could not hope successfully to 
resist the claim. If the tenant had 
stated this expressly in the Court the 
- Judge would surely have had jurisdic- 
tion tomake the order on that ground. 
I think in the events which happened 
here, the tenant being legally repre- 
sented, the judge was entitled to pro- 
ceed .on the view that this was the 
true position. Before making an order 
for possession the judge is under a 
duty to satisfy himself as to the truth 
if there be a dispute between land- 
lord and tenant, but if the tenant in 
effect agrees that the landlord has a 
good claim to an order under the Acts, 
I think the judge has jurisdiction to 
make the order for possession under 
the Acts, without further inquiry.” 


Lord Justice Somervell referred to rule 18 
of the Rules made under the Act of 1920, 
there under consideration, to the fol- 
lowing effect : 


“ Where proceedings are taken in the 
county Court for the recovery of rent of 
any premises to which the Act applies 





1. (1947) 1 K.B. 307. 
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or of interest on a mortgage to which 
the Act applies or for the recovery of 
possession of any premises to which 
the Act applies, or for the ejectment 
of a tenant from any such premises, 
the Court shail, bsfore making an order for 
the recovery of such rent or interest, or for 
the recovery of possession or ejectment, satisfy 
tiself that such. order may properly be 
made, regard being had to the provi- 
sions of the Act.” 


and observed : 


“Nothing in the decision that we 
are giving in any way, as it seems to 
me, diminishes the scope of that rule. 
Weare deciding that on what happen- 
ed in this case, the tenant being, as 
he was, legally represented, the county 
Court Judge was rightly ‘satisfied.’ 
that the order could properly be made, 
The other point arises from the use 
of the word ‘consent’ as applied 
to the order made herein. The expres- 
sion * a consent order’ may suggest 
some compromise or arrangement 
which might be inconsistent with the 
provisions of the Acts. When the de- 
fendant is agreeing tosubmit to judg- 
ment because he is satisfied that the 
plaintiff can establish his right to an 
order under the Acts, it might be ad- 
visable to avoid the use of the word 
‘consent’ which may have a wider 
Meaning and cover cases where the 
‘consent ’ was the result of an arrange- 
ment which could not properly be 
made the basis of an order.” 


These observations very clearly show 
that the fact that the Court had to 
satisfy itself did not prevent a consent 
order. It also shows clearly that a com- 
promise or arrangement as long as it is 
not inconsistent with the provisions of 
the Act would not be objectionable. 
In Middleton vw. Baldock (T.W.}4, it 
was held : 





1. (1950) 1 KB. 657, 
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“that a landlord seeking to recover 
possession against a tenant protected 
by the Rent Restriction Acts must 
establish the right to’ possession on 
one of the grounds stated in the Acts, 
unless after possession had been 
claimed on such a ground, the tenant 
admitted facts to support it, in which 
event the Court need not itself inves- 
tigate the matters of fact ‘‘admitted.” 


39. Inits decision in Babu Ram Sharma 
v. Bal Singh*, the Division Bench of the 
Punjab High Court of which our learned 
brother Dua, J., was a member, had 
this to say on the point at issue : 
“‘According to this section the land- 
dord is entitled to seek eviction of his 
tenant on certain grounds and the 
Rent Controller, after giving notice 
to the tenant, is empowered to give his 
own finding and then ‘to pass the 
necessary order. In the present case 
' the ground on which the landlord had 
sought eviction was non-payment of 
rent. Such a ground is within the ex- 
press language of section 13 of the 
aforesaid Act. It was, therefore, open 
to the Rent Controller to determine 
whether or not the allegation of the 
landlord that the tenant had not paid 
the rent was correct. It appears that 


the tenant admitted that he had not . 


paid the rent as alleged by the land- 
Jord. In this view of things, I do not 
understand how it was necessary for 
the Controller to hold any further en- 
quiry. i 

After fully considering the matter 
I am definitely of the opinion that if 
the compromise decree is based on 
the grounds on which the landlord 
could claim a decree for eviction 
under section 13 of the East Punjab 
Urban Rent Restriction Act, then it is 
within the jurisdiction and competence 
of the Rent Controller to pass such a 


a. (1959) 61 Punj. L.R. 33. 


decree with a default clause; it is 
similarly competent for the civil Gourt 
. to execute such a decree when default 
has occurred. The proviso to sub-sec- 
tion (2) of section 13 of the Act is not 
attracted in such circumstances as no 
question of extending time granted 
to the tenant for putting the landlord 
in possession arises. In the result my 
answer to the two questions referred 
would be in the affirmative.” 


In Vas Dav v. Milkhi Ram’, Justice 
Grover of the Punjab High Court (as 
he then was) after referring to the three 
English cases, already referred to above, 
observed : 


“From the above discussion of the 
English cases, the principle which has 
also been accepted by the Bench of 
this Court is quite clear that if the 
tenant admits after a suit for eject- 
ment has been filed that the landlord 
is entitled to possession on one of the 
statutory grounds the Court can make 
an appropriate order or if the land- 
lord has made some representation 
within the terms of the statute to the 
tenant and which is one of the ingre- 
dients of a ground on which posses- 
sion can be ordered and the tenant ac- 
cepts that representation and submits 
to an order, then also the Court will 
be fully justified in making a valid 
order of eviction. Each case, therefore 
will have to be decided on its own 
facts and it will have to be seen whether 
there is any material to justify an 
inference that an admission, be it ex- 
press or implied, has been made by the 
tenant on the existence of one of the 
statutory grounds. 
+ * * + * 


There is a good deal of force in the 
submissions of the learned Counsel for 
the landlord thatenough material and 
evidence had come on the record .to 
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satisfy the Court as well as the 
tenant that the grounds on which 
ejectment had been sought would be 
ultimately established and when the 
tenant entered into the compromise, 
it was Implicit in the aforesaid circum- 
stances that he was admitting the 
correctness of the grounds which had 
been taken for his ejectment. I am, 
therefore, of the opinion that the tests 
which have been laid down by the 
authorities have been fully satisfied 
and it cannot be said that the decree 
which was passed on the basis of com- 
promise was a nullity or could not be 
executed.” 


That is exactly the position here. 


40. All these decisiors amply support 
the proposition that I have put for- 
ward that an eviction order based 
on a compromise where the landlord 
has asked for possession on any one of the 
grounds on the basis of which he could 
ask for possession would bevalid. This 
would, however, have to be considered 





when a proper occasion arises. The 
present appeal is allowed. 
V.K. Appeal allowed. 


THE SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 


PRESENT :—H. R. Khama and G. K., 
Mitter, FF. 


Thulia Kali 
U, 
The State of Tamil Nadu.. Respondent. 


(A) Constitution of India (1950), Article 136 
—Appeal : 


Appellant” 


under, in a criminal case—Reapprai- 
sal of evidence by Supreme Gouri—Practice. 


The Supreme Court does not normally 
reappraise evidence in an appeal under 
Article 136 of the Constitution, but tbat 
fact wauld not prevènt interference with 
an order of conviction if on consideration 
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of the vital prosecution evidence in the 
case, the Court finds it to be afflicted 
with ex facie infirmity. 


In the instant case there are certain broad 
features of the prosecution story which 
create considerable doubt regarding the 
veracity of the prosecution evidence and 
it would not be safe to maintain the con- 
viction on the basis of that evidence. 


[Para, 10. 


(B) Griminal Procedure Gode (V of 1898), 
section 154—First information report—HEo- 
dentiary value—Delay in lodging the report 
Efect. 


First information report in a criminal 
case is an extremely vital and valuable 
piece of evidence for the purpose of cor- 
roborating the oral evidence adduced 
at the trial. The importance of the 
above report can hardly be overesti- 
mated from the standpoint of the accused. 
The object of insisting upon prompt lod- 
ging of the report to the police in respect 
of commission of an offence is to obtain 
early information regarding the circum- 
stances in which the crime was com- 
mitted, the names of the actual culprits 
and the part played by them as well as 
the names of eye witnesses present at 
the scene of occurrence. Delay in lodgmg 
the first information report quite often 
results in embellishment which is a creature 
of afterthought. On account of delay 
the report not only gets bereft of the 
advantage of spontaneity, danger creeps 
in of the introduction of coloured version, 
exaggerated account or concocted story 
as a result of deliberation and consulta- 
tion. It is therefore, essential that the 
delay in the lodging of the first informa- 
tion report should be satisfactorily 
explained. [Para. 12.5 


Appeal by Special Leave from the 
judgment and Order dated the 24th 
November, 1970 of the Madras High 
Court in Crimirial A No. 761 of 
1970 and Referred Trial No. 50 of 1970, 
S. Lakshminarasu, Advocate, amicus curiae, 
for Appellant. 


A. V. Rangam, for Respondent. 
The Judgment of the Court was delivered 
by 


Khanna, f.—Thulia Kali (26) was 
convicted by Sessions Judge, Salem under 


THULIA KALI P. STATE OF 


1 


section 302, Indian Penal Code for 
causing the death of Madhandi Pidariam- 
mal (40) and under section 379, Indian 
Penal Code, for committing theft of the 
ornaments of Madhandi deceased. The 
accused was sentenced to death on the 
former count. No separate sentence was 
awarded for the offence under section 379, 
Indian Penal Code, The High Court of 
Madras affirmed the conviction and sen- 
tence of the accused. The accused has 
now come up in appeal to this Court by 
Special Leave. 


a. The prosecution case was that 
Madhandi deceased purchased land 
measuring 1 acre 62 cents from Thooliya 
Thiruman LF W. 5), elder brother of 
the a for rupees one thousand. 
The land of the accused adjoined the 
land sold to Madhandi deceased. The 
accused wanted Madhandi deceased to 
sell that land to him but the deceased 
declined to do so. Madhandi construc- 
ted a fence around the land purchased by 
her, as a result of which the p ¢ to the 
land of the accused was obstructed. About 
a week before the present occurrence, 
the accused remov some jackfruits 
from the land purchased by the deceased. 
Complaint about that was made by the 
deceased to the Panchayatdars. The 
Panchyatdars considered the matter, 
but th:, accused, declined to abide by 
the decision of the Panchayatdars. 


3e On 12th March, 1970 at about 12 
noon, itis stated, Madhandi deceased 
left her house situated in village Sak- 
karapatti along with her daughter-in- 
law Kopia Chinthamani (P.W. 2) aged 
10, for Valaparathi at a distance of about 
two miles from the village, for grazing 
cattle. Sho tly thereafter, Valanjiaraju 
(P. W. 1) step-son of Madhandi deceased, 
also went to Valaparathi and started 
cutting plants at a distance of about 
250 feet from the place where the deceased 
was grazing the cattle. Atabout2 P.M. 
the accused came to the place where 
Madhandi deceased was preser t and asked 
her whether she would give him the 
right of passage or not. The deceased 
replied in the negative. The accused then 
took out the knife, Exhibit 1, and gavea 
number of knife blows to the deceased 
in spite of her entreaties to the accused 
not to stab-her and that she would give 
him what he wanted. Kopia P. W 2, raised 
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alarm and ran from the place of occur- 
rence. She met Valanjiaraju P. W 1, and: 
told him that the accused was givin 
knife blows to Madhandi. Accompani 
by Kopia, Valanjiaraju then went 
towards the accused but he threatened 
them with the knife. Valanjiaraju and 
Kopia thereupon went to the village and. 
informed the husband of the deceased. 
as well as a number of other vi rs 
including Aneeba (P. W. 3) and Selvaraj 
(P. W. 4). Valanjiaraju and a large 
number of other vi then went to 
the place of occurrence and found the 
dadi body of Madhandi deceased lying 
there with injuries-on her throat, face an 
other ts of the body. Both her ears 
were found to have been chopped off. 
Her jewels had been removed. 


According further to the prosecu- 
tion, Valanjiaraju went to the’ house 
of village munsiff Muthuswami (P. W. 8) 
to inform him about the occurrence. 
Muthuswami, however, was away from . 
the house to another village in connection 
with some collection work. Muthu- 
swami returned at about 10.30 p.m. and 
was told by Valanjiaraju about the occur- 
rence, Muthuswami did not record the 
statement of Valanjiaraju at that time and. 
told him that he would not go to the 
spot where the dead body was lying on 
that night as wild ‘animals sould be 
roaming there and that he would go there 
on the following morning. Muthuswami 
went to the spot where the dead' body 
of the deceased was lying at about 
8.30 a. m. on the following day, that is, 
13th March, 1970 and had a look at 
the dead body of deceased. Statement 
P-1 of ' Valanjiaraju was recorded by 
Muthuswami at 9 .a. m. at the spot. 
The statement was then sent by 
Muthuswami to police station Valavanthi 
at a distance of about two miles from 
the place of occurrence. Formal first 
information report P-15 on the basis 
of statement P-1 was prepared at the 
police station at 11-45 a. M. 


5. Head Constable Rajamanickam, after 
recording the first information report, 
went to the place of occurrence and rea- 
ched there at 2.30 g. m. Inspector Raja- 
gopal (P. W. 13), on hearing about the 
occurrence at the bus stand, also went 
to the place of occurrence. Inquest re- 
port relating to the dead body of the de- 
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ceased was then prepared. Dr. Sajid 
Pasha (P. W. 7) was thereafter sent for 
from Sendamangalam. Dr. Pasha arrived 
at the place of occurrence at 12.30 P. m. 
on 14th March, 1970 and performed post- 
mortem examination on the dead y 
of Madhandi deceased. 


reserve forest about one mile from Sep- 
porgu an The accused then stated that 
e had kept ornaments and knife in the 
house of Chakravarthi (P. W. 9) and 
would get the same recovered. The 
Inspector then went with the accused to 
the house of Chakravarthi P. W. 9 and 
from there recovered knife, Exhibit 1 and 
ornaments Exhibits 2 to 8. The said 
ornaments. belonged to Madhandi de- 
ceased. The knife was taken into posses- 
sion and put into a sealed parcel. The 
clothes which the accused was wearin 
also got removed and put into a seale 
parcel. The parcels were sent to the 
Chemical Examiner, whose report showed 
that neither the knife nor the clothes of 
the accused were stained with blood. 


4. At the trial the plea of the accused 
was denial simpliciter. According to 
the accused, the villagers came to know 
on the evening of 12th March, 1970, that 
the deceased had been murdered. The 
accused along with the villagers went 
to the spot where the dead body of the 
was lying and stayed with them 
there during the night. On the fol- 
lowing day, the accused was suspected 
by the villagers. They gave him beating 
and tied him to a tree. Later on that 
day, that is, 13th March, 1970, the ac- 
cused was taken to the police station 
and kept there for two days. The 
accused denied having committed the 
murder of the deceased or having got 
recovered the ornaments and the knife. 
No evidence was produced in defence. 


8. The learned Sessions Judge in con- 
victing the accused relied the 
evidence of Kopia (P. W. 2), who had 
given eye witness account of the occur- 
rence, as well as the statement of Valan- 
jiaraju (P.W. 1), who had been threatened 
be °a with knife near the place 
of occurrence. Reliance was also placed 
upon the recovery of knife and orna- 
ments in pursuance of the statement of 
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the accused. The High Court agreed 
with the Sessions Judge and affirmed 


the conviction of the accused. 


9> There can be no doubt that 
Madhandi deceased was the victim ofa 
brutal attack. Dr. Sajid Pasha, who per- 
formed -mortem examination on the 
dead body of Madhandi, found as many 
as 29 injuries on the body. Out of them, 
24 were incised wounds and five were 
multiple abrasions. There were a 
number of incised wounds on the face, 
neck, chest and abdomen. The pinnas 
of the right and left ears had been com- 
pletely severed. Injuries were also found 
in the eyes and laryngeal region. Death 
was the result of different injuries, some 
of which were individually sufficient 
to cause death. ‘The case of the prosecu- 
tion was that it was the accused-appellant 
who had caused the injuries to Madhandi 
deceased. The accused has, however, 
denied this allegation and has claimed 
that he has been falsely involved in this 
case on suspicion. 

10. The trial Court and the High Court 
have based the conviction of the accused- 
appellant, as stated earlier, primarily 
upon the testimony of Kopia (P. W. 2) 
and Valanjiaraju (P. W. 1). This Court 
does not normally reappraise evidence in 
an appeal under Article 136 of the Consti- 
tution, but that fact would not prevent 
interference with an order of conviction, 
if on consideration of the vital prosecution 
evidence ir the case, this Court finds it to 
be afflicted with ex facie infirmity. 













veracity of the aforesaid evidence and, 
in our opinion, it would not be safe to 
maintain the conviction on the basis 

that evidence. According to Kopia 
(P. W. 2), the accused stabbed the de- 
ceased at about 2 Pr. mĮm. Kopia raised 
alarm and immediately informed Valan- 
jiaraju, who was cutting plants at 
a distance of about 250 feet from the 
place of occurrence. WValanjiaraju and 
Kopia then came towards the place where 
the accused had assaulted the deceased, 
but the accused threatened them with 
knife. Valanjiaraju and Kopia there- 
upon went to the village abadi and in- 
formed the other villagers. Valanjiaraju 
accompanied by other villagers then went 
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ito the place of occurrence and found the 
«dead body of Madhandi lying there with 
-a number of injuries. 


ax. According to document P. 1 Valan- 
_jiaraju made statement about the oc- 
currence to munsif Muthuswami 
A W. 8) at about 9 a. m. on 13th March, 
970. Formal first information report 
‘on the basis of the above statement was 
‘prepared at the police station at 11-45 
A.M. The delayin lodging the report, ac- 
‘cording to the prosecution, was due to the 
fact that Muthuswami P, W.8 was away 
to another village in connection with 
some collection work and he returned to 
his house at 10-30 Pr. m. Muthuswami 
told Valanjiaraju when the latter met 
him at night that he would record the 
Statement only after having a look at the 
ead body or the following morning. 


ma. Itisin the evidence of Valanjiaraju 
‘that the house of Muthuswami is at a 
distance of three furlongs from the village 
of Valanjiaraju, Police statior Valavan- 
thi is also at a distance of three furlongs 
‘from the house of Muthuswami. As- 
‘suming that Muthuswami P.W. 8 was 
not fourd at his house til] 10-30 P. m. 
~n 12th March, 1970, by Valanjiaraju, 
“It is not clear as to why no report was 
‘lodged by Valanjiaraju at the police 
‘station. Itis, in our opinion, most 
«difficult to believe that even though the 
accused had been seen at 2 P.M. com- 
Mitting the murder of Madhandi 
-deceased and a large number of villagers 
had been told about it soon thereafter, 
-no report about the occurrence could be 
lodged till the following day. The police 
-station was less than two miles from the 
“village of Valanjiaraju and Kopia and 
their failure to make a report to the police 
tll the following day would tend to show 
that none of them had witnessed the 
occurrence. It seems likely, as has 
been stated on behalf of the accused, 
that the villagers came to know of the 
death of Madhandi deceased on the 
evening of 12th March, 1970. They 
did not then know about the actual 
assailant of the deceased, and on the 
following day, their suspicion fell on 
the accused and accordingly they 
involved him in this case. First informa- 
jtion report in a criminal case is an 
jJextremely vital and valuable piece of 
[evidence for the purpose of corroborating 














t of the accused. The objec 
of i mesane upon prompt lodging of th 
report to the police in respect of com 
mission of an offence is to obtain earl 
information regarding the circumstan 
in which the crime was committed, th 
namesofthe actual culprits and the par 
played by them as well as the names o 
eye witnesses present at the scere 
occurrence, Delay in 
information report quite o 
embellishment which is a creature o 
afterthought. On account of delay 
the report not only gets bereft of the 
advantage of spontaniety, danger cre 
in of the introduction of coloured version 
exaggerated account or concocted story 
as a result of deliberation and consul 
tation. It is, therefore, essential that th 
delay in the lodging of the first informa- 
tion report should be satisfactorily ex-| 
plained. In the present case, Kopia, 
daughter-in-law of Madhandi ‘deceased, 
according to the prosecution case, was 
present when the accused made murder- 
ous assault on the deceased. Valanjiaraju, 
step-son of the deceased, is also alleged 
to have arrived near the scene of 
occurrence on being told by Kopia. 
Neither of them, nor any other villager, 
who is stated to have been told about the 
occurrence by Valanjiaraju and Kopia; 
made anyreport at the police station for 
more than 20 hours after the occurrence, 
even though the police station is only 
two miles from the place of occurrence. 
The said circumstance, in our opinion, 
would raise considerable doubt regarding 
the veracity of the evidence of those 
two witnesses and point to an infirmity 
in that evidence as would render it un- 
safe to base the conviction of the accused- 
appellant upon it. 


I3. As regards the alleged recovery 
of knife and ornaments at the instance 
of the accused, we find that the evidence 
heey of statements of Inspector Raja- 
ciara eee W. 13), Kali Gounder (P.W. 6) 

(P. W. 9). According 

am ‘Ghakeawerthi os W. 9), the accused 
handed over the ornaments in qiestion 
to the witness when the accused came tó 
the house of the witness on the evening 
of 12th March, 1970 and passed the night 
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at the house. The witness also found knife 
in the bed of the accused after he had left 
on the following day. According, how- 
ever, to Kali Gounder (P. W. 6), the 
accused, on interrogation by the Inspector 
of Police, stated thathe had entrusted 
ornaments to Thangam, wife of Chakra- 
varthi (P. W. 9). Apart from the discre- 
pancy on the point as to who was the per- 
son with whom the accused had kept the 
ornaments, we find that Thangam, with 
whom the accused, according to Kali 
Gounder P.W. 6 had kept the ornaments, 
has not been examined as a witness. In 
view of the above statement of Kali 
Gounder, it was, in our opinion, essential 
for the prosecution to examine Than- 
gam as a witness and its failure to do so 
would make the Court draw an in- 
ference against the prosecution. 


14. It is also not clear as to why the 
accused should leave knife Exhibit 1 in 


his bed in the house of Chakravarth1. 


(P. W. 9) when he had ample opportunity 
to throw away the knife in some lonely 
place before arriving at the house of 
Chakravarthi. The knife in question 
was found by the Chemical Examiner to 
be not ‘tained with blood and seer 
to the prosecution case, the accused ha 
washed it before leaving it in the bed in 
the house of Chakravarthi, Ifthe accused 
realised the importance of doing away 
with the blood stains on the knife, it 
does not seem likely that he would bring 
that knife to the house of Chakravarthi 
and leave it in his bed. 


x5. Looking to all the circumstances, 
we are of the view that it is not 
possible to sustain the conviction of the 
accused on the evidence adduced. We 
accordingly accept the appeal, set aside 
the conviction of the accused-appellant 
and acquit bim. 


V.K. — Appeal allowed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction) 


PRESENT :—K. S. Hegde, P. Jaganmoham 
Reddy and H. R. Khanna, JJ. 


Controller of Estate Duty, Madras 
. Appellani™* 


J. 


C. R. Ramachandra Gounder 
Respondent. 


Duty Act (XXXIV of 1953)» 
section 10—Property deemed to pass on. 
death—Deceased letting out his house 
property to firm in which hs was partner— 
Gift of house property to his sons—Firm 
continuing’ to be in occupation as tenant of 
sons—Deceased continuing to be partner until’ 
dissolution of firm—Whether house property 
includible in estate of decsased—Doceased’ 
requesting firm to transfer amounts from his: 
account to credit of his sons in firm’s books— 
Amounts not withdrawn by sons and interest 
paid to them—Gifted amounts whether includi- 
blo in estate of deceased. 


The deceased was a partner in a firm. 
He owned a house property which the 
firm was occupying as tenant-at-will. 
In August, 1953, he executed a deed of 
settlement under which he transferred. 
the property leased out to the firm to 
his two sons absolutely and irrevocably. 
After this transfer, the firm continued to be- 
in occupation of the premises paying rent 
thereof at Rs. 300 per mensem to the two- 
donees by crediting each of their accounts- 
in the account books of the firm in equat 
shares.. The deceased continued to be 
a partner of the firm even after the trans- 
fer till 13th April, 1957, when the 
firm was dissolved. He had also an 
account with the firm and on goth 
March, 1953, he requested the firm by a: 
letter to transfer from his account five 


Estate 
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* C, A, Ref, No, 1391 of 1970. 
27th February, 1973-- 
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sums of Rs. 20,000 each with effect from 
Ist April, 1953, to the credit of his five 
-sons in the firm’s books. He also wrote 
to the five sons informing them of the 
-transfer. Though the sons did not with- 
draw any amount from their accounts 
in the firm, the amounts continued to be 
dnvested in the firm for which interest at 
74 per cent. per annum was paid to them. 
On the death of the deceased on 5th 
May, 1957, the Assistant Controller of 
‘Estate Duty included in the estate of 
the deceased the property leased out to 
the firm on the ground that the posses- 
sion and enjoyment of the subject- 
matter of the gift had not been assumed 
‘by the donees nor had they retained 
possession thereof to the entire exclusion 
-of the donor, inasmuch as the partner- 
ship in which the donor was a partner 
with other parties, continued to be in 
“possession and enjoyment of the gifted 
property as tenants-at-will of the danees. 
With respect to the gift of rupees one lakh 
to the five sons of the déceased, the 
„Assistant Controller held that the donees 
‘had not been in possession and enjoy- 
ment of the subject-matter of the gift 
-to the entire exclusion of the donor with- 
din the meaning of section 10 of the 
Estate Duty Act. He therefore, inclu- 
«ded this sum of rupees one lakh in the 
-principal value of the estate of the deceas- 
red. The accountable persons appealed 
to the Appellate Controller who con- 
firmed the said inclusion. The Tribunal, 
on a further appeal, held that the firm 
of which the deceased was a partner, 
-occupied the property but that such 
rinterest was not as owner of the property, 
:and therefore, the gift had been made 
‘without the donor retaining any interest ; 
as such, it could not be included in the 
estate of the deceased under section 10 of 
-the Estate Duty Act. It further held that 
-the sum of rupees one lakh gifted to the 
-sons was given by the sons to the firm 
«which had benefit of the money and that 
dhe father could not be said to have 
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enjoyed the benefit of the money as 
partner of the firm. In this view, the 
Tribunal excluded the sum of rupees 
one lakh frorn the estate of the deceased. 
The High Court agreed with these 
findings. -On appeal to the Supreme 
Court, 


Held; that neither the property gifted 
to the donees nor the amount of rupees 
one lakh gifted to the five sons, could 
be included in the estate of the deceased. 

[Para. 12.] 


The crux of section 10 lies in two parts: 
(1) the donees musi bona fide have assumed 
possession and enjoyment of the property 
which is the subject-matter of the gift 
to the exclusion of the donor, imme- 
diately upon the gift; and (2) the donees 
must have retained such possession and 
enjoyment of the property to the entire 
exclusion of the donor or of any benefit 
to him by contract or otherwise. Both 
these conditions are cumulative. Un- 


_less each of these conditions is satisfied, 


the property would be liable to estate 
duty under section 10 of the Act. The 
second part of the section has two limbs: 
the deceased must be entirely excluded 
(i) from the property, and (21) from any 
benefit by contract or otherwise. The 
words “‘by contract or otherwise” in the 
second limb of the section will not'control 
the words ‘‘to the entire exclusion of 
the donor” in the first limb. The first 
limb may be infringed if the donor 
occupies or enjoys the property or its 
income, even though he has no right to 
do so which he could legally enforce | 
against the donee. In other words, in 
order to attract the section, it is not 
necessary that the possession of the 
donor of the gift must be referable to 
some contractual or other arrangement 
enforceable in law or in equity. In the 
context of the section, the word “‘other- 
wise? should be construe ejusdsm 
generis and it must be interpreted to mean 
some kind of legal obligation or some 
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transaction enforceable at law or in 
equity, which, though not in the form 
of a contract, may confer a benefit on 
the donor. 


[Paras. 6 and 7.] 


Held on facts: the first two conditions are 
satisfied because there is an unequivocal 
transfer of the property and also of the 
money, in the one case by a settlement 
deed, and in the othe: by crediting the 
amount of Rs. 20,000 in each of the son’s 
account with the firm which thence- 
forward became liable to the sons for the 
payment of the said amount and the 


interest at 7$per cent. per annum thereon. - 


In these circumstances, the Revenue has 
failed to establish that the donees had 
not retained possession and enjoyment 
of the property or the amount and that 
the deceased was not entirely excluded 
from the possession and enjoyment 
thereof. The last limb of the condition 
relating to any benefit to the donor by 
contract or otherwise is inapplicable in 


this case. .The donor on the date when: 


he gifted the property to his sons which 
was leased out to the firm, had two 
rights, namely, of ownership in the pro- 
perty and the right to terminate the 
tenancy and obtain the possession thereof. 
There is no dispute that the ownership has 
been transferred subject to the tenancy- 
at-will granted to the firm, to the donor’s 
two sons because the firm from thence- 
forward had attorned to the donees as 
their tenant by crediting the rent of 


Rs. 300 to the respective accounts in- 


equal moiety. The donor could, 
therefore, only transfer possession of the 
property which the nature of that pro- 
perty was capable of, which in this case 
was subject to the tenancy. 


The possession which the donor can give 
is the legal possession which the cir- 
cumstances and the,nature of the pro- 
perty would admit. This he has given. 
The benefit the donor had as a member 
of the partnership was not a benefit 
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referable in any way to the gift but is- 
unconnected therewith. [Para. 8.], 


Cases referred to:— 
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Clifford John Chick v. Commissioner of 
Stamp Duties, (1958) A.C. 435 : (1959) 37 
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Commissioner of Stamp Duties of New: 
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Appeal by certificate from the judg- 
ment and order dated 25th November, 
1968, of the Madras High Court im 
Tax Case No. 103 of 1965. 


B. B. Ahuja, R. N. Sachthey and S. P. 
Nayar, Advocates, for Appellant. 


T. A. Ramachandran, 
Respondent. 


The Judgment of the Court was delivered. 
by 


Faganmohan Reddy, J.—This appeal is by- 
certificate against the judgment of the- 
Tamil Nadu High Court, which has. 
answered the following two questions. 
referred to it, in favour of the assessee 
and against the Revenue: 


“(1) Whether, on the facts and in the 
circumstances of the case, the Tribunal 
was right in law in holding that the 
house property in Avanashi Road, 
Coimbatore, is not liable to estate- 
duty as property deemed to pass on 
the death of the deceased under 
section 10 of the Estate Duty Act,. 


1953 ? 


Advocate, for 
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(2) Whether, on the facts and 
in the circumstances of the case, the 
Tribunal was right in law in holding 
thatthe sum of rupees one lakh gifted 
by the deceased to his sons in 1953, is 
uot liable to estate duty as property 
deemed to pass on the death of the 
deceased under section 10 of the 
Estate Duty Act, 1953 ?” 


2. These questions arose on the facts 
set out in the statement of the case which 
are: one Ramaiah Gounder was a 
partner in the firm called N. Desai 
Gounder & Co., Goimbatore. He owned 
property which the firm was occupying 
as tenant-at-will. In August, 1953, he 
executed a deed of settlement under 
which he transferred the property leased 
out to the firm to his two sons, Lingieh 
and Krishnan, absolutely and irrevo- 
cably. After this transfer, the firm con- 
tinued to be in occupation of the premises 
paying rent thereof at Rs. 300 per mensem 
to the two donees by crediting each of 
their accounts in the account books of the 
firm in equal shares. It may be men- 
tioned that Ramaiah, the father, con- 
tinued to be a partner of the firm 
even after the transfer till 13th April, 
1957, when the firm was dissolved. He 
had also an account with the firm 
Desai Gounder & Co., and on goth 
March, 1953 he requested the firm by a 
letter to transfer from his account five 
sums of Rs. 20,000 each with effect from 
1st April, 1953, to the credit of his five 
sons in the firm’s books. He also wrote 
to the five sons informing them of the 
transfer. Though the sons did not with- 
draw any amount from their accounts 
in the firm, the amounts continued to be 
invested in the firm for which interest 
at 7$ per cent. per annum was paid 
` to them. 


g. On the death of Ramaiah Gounder 
on 5th May, 1957, the Assistant Con- 
troller of Estate Duty, included in the 
estate of the deceased the property 


leased out to the firm which was trans- 
ferred to his two sons. According to 
him, possession and enjoyment of the 
subject-matter of the gift had not been 
assumed by the donees nor had they 
retained possession thereof to the entire 
exclusion of the donor, inasmuch as the 
partnership in which the donor was a 
partner with other parties, continued to- 
be in possession and enjoyment of the 
gifted property as tenants-at-will of the 
donees. With respect to the gift of 
rupees One lakh to the five sons of the 
deceased, the Assistant Controller held 
that the donees had not been in possession 
and enjoyment of the subject-matter of 
the gift to the entire exclusion of the 
donor within the meaning of section 1o- 
of the Estate Duty Act. He, therefore, 
included this sum of rupees one lakh: 
in the principal value of the estate of 
the deceased. 


4- The accountable persons appealed. 
to the Appellate Controller who con- 
firmed the said inclusion. The Tribu- 
nal on a further appeal, however, dis- 
agreed with the findings of the Assistant 
Controller and the Appellate Controller. 
It held that the firm, of which the deceased 
was a partner, occupied the property 
but that such interest was not as owner 


of the property, and therefore, the gift 


had been made without the donor 
retaining any interest; as such, it coul& 
not be included in the estate of the 
deceased under section 10 of the Estate 
Duty Act. It further held that the sum 
of rupees one lakh gifted to the sons 
was given by the sons to the firm which 
had benefit of the money and that the 
father could not be said to have enjoyed 
the benefit of the money as partner of 
the firm. In this view, the Tribunal. 
excluded the sum of rupees one lakh 
from the estate of the deceased. The- 


High Court agreed with these findings. 
5. It is contended before us by the learned. 
Advocate for the Revenue that both the- 


4 


Tribunal and the High Court were in 
error in holding that the property as well 
as the sum of rupees one lakh were 
enjoyed by the donees to the exclusion 
of the donor or that the deceased did not 
‘derive benefit therefrom within the mean- 
ing of section 10 of the Estate Duty Act, 
because, firstly, the donor was a partner 
in the firm which had occupied the pro- 
perty as tenants-at-will even after the gift, 
and, secondly, the amount of rupees 
one lakh, though entered in each of the 
accounts of the donor’s five sons in the 
‘books of the firms, was not utilised or 
enjoyed by them in any manner. Section 
10 of the Estate Duty Act, as in force 
on the date of the death of the deceased, 
was as follows: 


“I0. Property taken under any gift, 
‘whenever made, shall be deemed to 
-pass on the donor’s death to the extent 
that bona fide possession and enjoyment 
of it was not immediately assumed 
‘by the donee and thenceforward retain- 
‘ed to the entire exclusion of the donor 
or of any benefit to him by contract 
«or otherwise : 


Provided that the property shall not 
be deemed to pass by reason only that 
it was not, as from the date of the gift, 
exclusively retained as aforesaid, if, by 
means of the surrender of the reserved 
benefit or otherwise, it is subsequently 
enjoyed to the entire exclusion of the 
denor or of any benefit to him for at 
least two years before the death.....”’ 


6. The crux ofthe above section as poin- 
ted out by this Court in George Da Costa v. 
(Controller of Estate Duty, lies in two parts: 
(1) the donees must bona fide have assum- 
ed possession and enjoyment of the pro- 
{perty which is the subject-matter of the 
gift to the exclusion of the donor, imme- 
‘diately upon the gift; and (2) the donees 








. (1967) 63 LT.R. 497: (1967) 1 8.0.R. 
1004: (S.Q.) (1967) 1 ILT.J. 217: (1967) 1 
:S.0.J. 493 : 12 L.R, 671 : ALR, 1967 S.d. 849. 
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exclusion of the donor or of any benefit 
to him by contract or otherwise. Both 
these conditions are cumulative. Unless 
each of these conditions is satisfied, the 
property would be liable to estate duty 
under section 10 of the Act. The second 
part of the section has two limbs: the 
deceased must be entirely excluded 
(i) from the property, and (ii) from 
any benefit by contract or otherwise. 
The words “by contract or otherwise” 
in the second limb of the section will 
not control the words ‘‘to the entire 
exclusion of the donor” in the first limb. 
The first limb may be infringed if the 
donor occupies or enjoys the property 
or its income, even though he has no 
right to do so which he could legall 
enforce against the donee. In other 
words, in order to attract the section, it is 
not necessary that the possession of the 
donor of the gift must be referable to some 
contractual or other arrangement enforce- 
able in law or in equity. 


7e In the context of the section, the 
word “‘ otherwise’’ should be construed 
ejusdem generis and it must be interpreted 
to mean some kind of legal obligation or 
some transaction enforceable at law or 
in equity,-which though not in the form 
of a contract, may confer a benefit on the 
donor. 


8. There is no doubt, on the facts of 
this case, the first two conditions are 
satisfied because there is an unequivocal 
transfer of the property and also of the 
money, in the one case by a settlemen 
deed, and in the other by crediting the 
amount of Rs. 20,000 in each of the sons’ 
account with the firm which thenc 
forward became liable to the sons for th 
payment of the said amount and th 
interest at 74 per cent. per annum thereon. 
In these circumstances, the Revenue has 
failed to establish that the donees had no 
retained possession and enjoyment o 
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the property or the amount and that 
the deceased was not entirely excluded 
from the possession and enjoyment there- 
of. The last limb of the condition relating 
jto any benefit to the donor by contract or 
otherwise is inapplicable in this case. 
The donor on the date when he- gifted 
the property to his sons which was leased 
out to the firm, had two rights, namely, 
of ownership in the property and the 
right to terminate the tenancy and obtain 
ithe possession thereof. There is no dis- 
ute that the ownership has been trans- 
ferred subject to the tenancy at will 
granted to the firm, to the donor’s two 
isons because the firm fiom thenceforward 
ad attorned to the donees as their tenant 
by crediting the rent of Rs. 300 to the 
respective accounts in equal moiety. 
he donor could, therefore, only transfer 
possession of the property which the 
nature of that property was capable of, 
which in this case is subject to the tenancy. 
He could do nothing else to transfer the 
possession in any other manner unless 
he was required to effectuate the gift 
for the purpose of section 10 of the Act 
by getting the firm to vacate the premises 
and handing over possession of the same 
to the donees leaving the donees there- 
after to lease it out to the firm. Even then 
the objection of the learned Advocate 
that since the donor was a partner in the 
firm which had taken the property on 
lease, he derived benefit therefrom and 
was, therefore, uot entirely excluded from 
the possession and enjoyment thereof, 
will nevertheless remain unsatisfied. To 
get over such an objection, the donees 
will have to lease out the property after 
getting possession from the firm to some 
other person totally unconnected with 
the donor. Such an unreasonable require- 
‘ment the law dees not postulate. The 
possession which the donor can give is the 
‘legal possession which the circumstances 
jand the nature of the property would 
admit. This he has given. The benefit 
ithe donor had as a member of the partner- 
ship was not a benefit referable in any 


s—6 














way to the gift but is unconnected there- 
vay paren 


9. The Privy Council in Munro v. Gom- 
missioner of Stamp Duties1, was dealing with 
a case of a similar nature. The 
donor in that ease by six registered trans- 
fers in the form prescribed, transferred 
by way of gift all his right, title and in- 
terest in portions of his land to each of hig 
four sons and to trustees for each of his two 
daughters and their children. The four 
sons and the two daughters were, prior 
to this transfer, on a verbal agreement 
with the donor, treated as partners of 
the business carried on by him as grazier 
of the land owned -by him. The evidence 
showed that the transfers were taken gub- 
ject to the partnership agreement and 
on the undertsanding that any partner 
could withdraw and work his land sepa- 
rately. Onan analogous provision of 
the law, the Privy Council thought it 
unnecessary to determine the precise 
nature of the right of the partnership 
at the time of the transfers because it was 
either a tenancy during the term of the 
partnership or a licence coupled with 
an interest. Lord Tomlin, giving his 
opinion, observed at page 67, that “ the 
benefit which the donor had as a member 
of the partnership in the right to which 
the gift was subject was not in their Lord- 
ships’ opinion a benefit referable in any 
way to the gift.’ This decision was 
referred to and distinguished in Clifford 
John Chick v. Commissioner of Stamp Duties, 
though it was considered to have no 
application to the case at point, Viscount 
Simonds observed at page 97: 


“It must often be a matter of fine dis- 
tinction what is the subject-matter of 
a gift. If,asin Munro’s case}, the gift is 
of a property shorn of certain of the 
rights which appertain to complete 
ownership, the donor cannot, merely 
because he remains in possession and 
enjoyment of those rights, be said with- 
in the meaning of the section not to be 
excluded from possession and enjoy- 
ment of that which he has given.” 


ee 


1. 1943 AG. 61: 2 E DAQ. 462 (P.C.). 
2. 1958 A.G. 435: (1959) 37 LT.R. (E.D.) 
89 : 3 E.D.G. 915 (P.Q.). 
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10. In Commissioner of Stamp Duties of New 
South Wales v. Perpetual Trustee Co., 
Ltd.1, the Privy Council further elaborat- 
ed the concept of the nature of posses- 
sion required to be given to the donee 
as not to attract the analogous provisions 
of the Commonwealth Act. Lord Russell 
of Killowen observed at page 440: 


“The linking of possession with enjoy- 
ment as a composite object which 
_ has to be assumed by the donee indicates 
that the possession and enjoyment 
contemplated is beneficial possession 
and enjoyment by the object of the 
donor’s bounty... .because the son was 

. (through the medium of the trustees) 
immediately put in such bona fide bene- 
ficial possession and enjoyment of the 
property comprised in the gift as the 
nature of the gift and the circumstances 
permitted. Did he assume it, and 
thenceforth retain it to the entire exclu- 
sion of the donor? The answer, 
their Lordships think, must be in the 
affirmative, and for two reasons: 
namely, 


(x) the settlor had no enjoyment and 
possession such as is contemplated by 
the section; and (2) such possession 
and enjoyment as he had from the 
fact that the legal ownership of the 
shares vested in him and his co-trustees 
as joint tenants, was had by him solely 
on behalf of the donee. In his capacity 
as donor he was entirely excluded from 


possession and enjoyment of what he . 


had given to his son. Did the donee 
retain possession and enjoyment to 
the entire exclusion of any benefit to 
settlor of whatsoever kind or in any 
way whatsoever? Clearly yes.” 


11. The views expressed by the Privy 
Council are in complete accord with 
our views already expressed. This was 
also the view held in Gontroller of Estate 
Duty v. Aswathanarayana Set(y?, where a 
Bench of the Mysore High Court conside- 
red both the case of Clifford John Chick’, 
___ “gg eee 


$. 1943 AQ. 425 : 2B.D.G. 788 (P.C.). 

2, (1969) 72 LTR. 29 (Mys). 

3° (1958) A.C. 435 : (1959) 37 LT.R. (E.D.) 
915 (P.Q). 


89 : 3 E.D. 
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and of Munro!, above referred to. In 
that case, on goth June, 1954, the deceased 
transferred to his two sons Rs. 57,594 
being half of the share standing to his 
credit as on that date in the books of a 
firm in which he was a paitner and from 
Ist July, 1954, the sons were also taken 
as partners in the firm. On the death 
of the deceased on 16th November, 1957 
the Assistant Controller held that the 
amount transferred to the sons must be 
deemed to pass as per the provisions of 
section 10 of the Estate Duty Act, which 
decision was confirmed by the Appellate 
Controller. ‘The Tribunal, however, held 
that the sum which subsequently was 
rectified to be Rs. 73,695 was not so 
includible. One of us (Hegde, J., as he 
then was), speaking for the Bench, obser- 
ved at page 32: 


“On the facts of the case, it cannot be - 
said that, after the gifts, the donees 
did not retain the property gifted to . 
the entire exclusion of the donor or 
that the donor had any benefit either 
by contract or otherwise in the property 
gifted. That in order that the pro- 
perty could deem to pass and estate 
duty could be leviable in such cases, 
the benefit of the donor must be a 
benefit referable to the gift and not a 
benefit referable to his own property. 
The view, that if it is once found that 
the deceased had some benefit in the 
property, that in itself was sufficient 
to bring the case within the ambit 
of section 10 irrespective of the ques- 
tion whether that benefit was referable 
or not referable to the gift, in our 
Opinion, is erroneous.” 
I2. In our view, neither the property 
gifted to the donees, nor the amount of 
rupees one lakh gifted to the five sons, 
could be included in the estate of the 
deceased. The appeal is accordingly 
dismissed with costs. 
T.K.K. 


1. (1934) A.Q. 61 : 2 E.D.Q. 462 (P.Q). 


Appeal dismissed. 
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PRESENT :—S, M. Sikri, G. F., A.N. Ray, 
D. G. Palkar, M. H. Beg and S. N. 
Dwivedi, 77. 


The Secretary, Government of 
Madras, Home Department and 
another Appellants* 


Ue 


Zenith Lamp & Electrical Ltd. 
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Deccan Engineering Co. and 9 others 

-. Interoeners 
Madras Court-fees and Suits Valuation Act 
(XIV of 1955), Article 1 of Sch. I in its 
application to the High Court and rule 1 of 
the High Courtfees Rules, 1956—Constitu- 
tional validity—“Fees taken in Gourt”, 
meaning of—Constitution of India (1950), 
Sch. VII, Entries 77 and 96, List I, Entry 
66, List and Entry 47, List II. 


It seems plain that “‘ fees taken in Court ” 
are not taxes, for if it were so, the word 
“ taxes” would have been used or some 
other indication given. This con- 
clusion is strengthened by two consi- 
derations. First, taxes that can be levied 
by the Union are mentioned in List I from 
Entry 82 ; in List II taxes that can be 
imposed start from Entry 45. Secondly, 
the very use of the words “not including 
fees taken in any Court” in Entry 96, List 
I and Entry 66, List II shows that they 
would otherwise have fallen within these 
Entries. It follows that “fees taken in 
Court” cannot be equated to ““Taxes’’. If 
this is so, is there any essential difference 
between fees taken in Court and other fees? 
It is difficult to appreciate why the word 
“fees” bears a different meaning in Entries 
77, List I and Entry 96, List I or Entry 
3, List II and Entry 66, List II. But even 
if the meaning is the same, what is “‘fees”’ 





* A.A, No, 993 of 1967. 10th November, 1972, 
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in a particular case depends on the sub-. 
ject-matter in relation to which fees are- 
imposed. In this case fees must have- 
relation to administration of ciyik 
justice. While levying fees the ap- 
propriate Legislature is competent to. 
take into account all relevant factors,, 
the value of the subject-matter of the- 
dispute, the various steps necessary in 
the prosecution of a suit or matter, the- 
entire cost ofthe upkeep of Courts. 
and officers administering civil justice, 
the vexatious nature of a certain type of 
litigation and other relevant matters.. 
It is free to levy a small fee in some Cases, 
a large fee in others, subject, of course, , 
to the provisions of Article 14. But one- 
thing the Legislature is not competent: 
to do, and that is to make litigants contri-- 
bute to the increase of general public 
revenue. In other words, it cannot: 
tax litigation, and make litigants pay,, 
say, for road building or education or 
other beneficial schemes that a State- 
may have. There must be a broad co. 
relationship with the fees collected and 
the cost of administration of civil justice. 
Whenever the State Legislature 
generally increases fees it must establish. 
that it is necessary to increase Court-fi 
in order to meet the cost of adminig-. 
tration of civil justice. 

[Paras. 25 to 28 and 42.) 
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The Judgment of the Court was delivered 
by 

Sikri, C. F-—This appeal, by certi- 
ficate granted by the High Court, 1s 
directed against the judgment dated 
gist March, 1967 of the High Court 
of Madras in Zenith Lamps and Electricals 
Lid. v. Ths Registrar, High Court, Madras?, 
given in Writ Petition No. 1743 of 1964 
(and Writ Petition No. 3891 of 1965). 
Messrs. Zenith Lamps and Electrical 
Limited, respondent before us and herein- 
after referred to as the petitioner, in- 
tended to file a suit in the Madras High 
Court, on the original side, claiming 
a relief valued at Rs. 2,06,552, against 
the Revenue. The petitioner filed Writ 
Petition No. 1743 of 1964 on the question 
of Court-fee payable on the intended 
suit, praying that the High Court may 
be pleased to issue a writ of mandamus 
or other direction or order declaring 
rule 1 of the High Court-fees Rules, 
1956, and the provisions of the Madras 
Court-fees and Suits Valuation 
Act (XIV of 1955) to be invalid 
and ultra vires in so far as they relate 
to the levy of fees on ad valorem scale. 
It was contended that rule 1 of the High 
Court-fees Rules, 1956, was void and 
ultra vires because the Madras Court- 
fees and Suits Valuation Act (XIV of 
1955) which had been applied in these 
Rules was void and ultra vires. Various 
reasons were given in the petition for 
alleging that the impugned Rule was 
void. It was stated irter alia that 
there was no justification at all for the 
increase of Court-fees in 1955 and 1956 
on the basis of civil litigants being made 
to pay fees covering the expenditure 
on civil litigation. It was alleged that 
“whenever an increase is contemplated, 
it is for the authority to justify by facts 
and figures such increase by showing 
that the actual expenditure at the time 
exceeds the fee income”. The petitioner 





1. LLR, (1968) 1 Mad. 247. 
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alleged that “ judged by this test, the 
increases of 1955 were without any 
legal or actual justification”. It was 
further alleged that the State was 
proceeding on the basis that the Court- 
fees had to compensate the Govern- 
ment both for the cost of civil as well 
criminal administration, which was 
unwarranted. In Sound D it was 
alleged : 
“From the figures of 1963-64 avail- 
able from the budget for 1964-65, 
itis seen that the fees levied exceeds 
the cost of administration of civil 
justice. The figures have further to be 
scrutinised and amended so that in- 
admissible items such as fees of Govern- 
‘ment’s Law Officers are eliminated as 
itis not the duty of the litigant public 
generally to bear the expense of the 
State’s Law Officers.” 


2. In ground E it was alleged that it 
was ulha vires and inequitable to levy an 
ad valorem fee without limit from the 
petitioner in a single proceeding. 


Various other reasons were given but 
it is not necessary to set them out. 


3. The State filed an affidavit in reply 
maintaining that rule 1 of the High 
Court - fees Rules, 1956, and the 
Madras Court-fees and Suits Valuation 
Act, 1955 (Madras Act XIV of 1955) were 
legal and valid. It was stated that the 
rates of fees prescribed under the Court- 
fees Act of 1955 were not excessive and 
that the levy did not amount toa tax 
on litigants. The State gave figures 
to show that the expenditure on the ad- 
ministration of justice was higher during 
the year 1954-55 than the fees realised. 
The State rebutted the contention that 
the cost of criminal administraion and 
the, fees paid to Government Law 
Officers should not be taken into account 
in justifying Court-fees. 


4. This affidavit was filed on 6th March, 
1965. It appears that a supplemental 
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counter-affidavit on behalf of respondents. 
2 and 3 was filed on 11th October, 
1966. In this affidavit various statements 
were given to show that the expenditure. 
on the administration of justice was. 
higher than the receipts. 


5. The petitioner took objction to the: 
filing of the supplemental counter-- 
affidavit at that stage because it was 
filed after the arguments bad started. 
It was contended that the figures given in. 
the counter-affidavit would require- 
drastic scrutiny. It was alo alleged! 
that various inadmissible items had been. 
taken into account ; for example, the 
expenditure on law officers had been. 
taken into consideration. 


6. The High Court struck down the 
levy found in Article 1 of Schedule I 
of the Madras Court-fees and Suits. 
Valuation Act, 1955, in its application 
to the High Court. As it was not con- 
tended before the High Court that the 
result of striking down Article 1 of” 
schedule I in its application to the 
would necessitate the 
declaration of the invalidity ofthe entire- 
Court-fees Act, it refrained from. 
examining the position. 

7. The State having obtained certifi- 
cate of fitness filed the appeal which is now 
before us. We may mention that the 
petitioner was not interested in pursuing 
the appeal and it prayed that if the appeal 
is decided against it no order may be 
made against it for costs in the circums-- 
tances of the case. 


8. We issued notice to the Advocate 
General and a number of States have: 


appeared before us. 


9. The first question that arises out 
of the arguments addressed to us is: 
whatis the nature of ‘‘fees taken in Court’” 
in Entry 3, List II, Schedule VII of the- 
Constitution ? Are they taxes ‘or fegs. 
or are they sui generis ? Is it necessary 
that there should be  correlationship. 
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between “ fees taken in Court”? and the 
cost of administration of civil justice ? 
‘Dr. Syed Mohammed, has on behalf 
of the State of Kerala urged that fees 
taken in Court are taxes simpliciter. 


“The Advocate-General of Madras had 
urged, that they are sui generis, and that 
they are more in the nature of taxes 
than in the nature of fees. Mr. 
“Tarkunde has urged that it would be 
-wrong to regard them as ‘fees’ of the same 
mature as fees in Entry 66, List II. 
“The answer depends on the correct in- 
terpretation of various entries in the 
three Legislative Lists and several articles 
of the Constitution. In the background 
must be kept the history of fees taken 
an Courts in the past both in England 
and India. 


ao. Let us first look at the background. 
According to Holdsworth}, the Judges, 
from the first, were paid salaries by the 
Crown which in the course of years 
were Increased. ‘* But from the earliest 
times, the salaries of the Judges had not 
formed their only source of income. 
Though they did not hold their offices 
as their freeholds, though they could be 
dismissed by the Crown, they nevertheless 
drew a Considerable part of their in- 
come from fees’. ‘When the income 
of the Judges from fees was taken away 
in 1826 their salaries were raised from 
Æ 2,400 a year to £ 5,500. 


ax. As far as the officials of the Courts 
‘were concerned the “earliest information 
which we get about the officials of the 
Courts of common law shows that they 
were paid almost entirely by fees. 
‘In fact it would be true to say that the 
official staff of all the central Courts 
{except the Lord Chancellor and the 
Judges) was almost entirely self-sup- 
porting.” “But probably the largest part 
of the remuneration ‘of the official staff 





I. His of English Law, W. S, Holdwor 
Seventh Edm Vol. I, pp 252-254. th, 
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of the Courts came from fees in connec- 
tion with the very numerous acts that must 
be done to set and keep in motion the 
complicated machinery of the Court, 
from the issue of the original writ to 
the execution of final judgment.” 
(Holdsworth p. 256). 
12. Inthe Dictionary of English Law by 
Earl Jowitt (Vol. 1, p. 791) it is stated : 
“ Fees, perquisites allowed to officers 
in the administration of justice as a 
recompense for their labour and trouble, 
ascertained either by Acts of Parlia- 
ment, by Rule or Order of Court, or by 
ancient usage ; in modern times fre- 
quently committed for a salary £8.8., 
by the Justices Clerks Act, 1877.” 


“Although, however, the officers 
of a Court may be paid by salary 
instead of the fees, the obligation of 
suitors to pay fees usually remains, 
these fees being paid into the fund 
out of which the salaries of the officers 
are defrayed. In the Supreme Court 
they are collected by means of stamps 
under the Judicature Act, 1875, sec- 
tion 26, and Order of 1884, and the 
Supreme Court-fees Order, 1930 
(as amended.) 


“The mode of collecting fees in a public 
office is under the Public Office-fees 
Act, 1879 (repealing and replacing 
the Public Office-fees Act, 1866) 
by stamps or money, as the ‘Treasury 
may direct.” 


1g. At present “ the Lord Chancellor 
has also power, with the consent of at 
least three judges of the Supreme Court 
and the concurrence of the Treasury, to 
fix fees to be taken in the High Court 
and the Court of Appeal or in any Court 
created by Commission. Under the 
powers referred to, the Rules of the 
Supreme Court, 1883 and the Supreme 
Court-fees Order, 1930 were made, 





1- Vide Halsbury’s Laws of England, Vol. 9, 
pp: 422.423, 
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x4. The English history shows that a 
very close connection existed between 
fees and cost of administration of civil 
justice. In the beginning, they were 
directly appropriated by the Court 
officials. ‘The existing law shows that 
fees are not taxes. It is not usual to 


delegate taxing powers to judges. 


I5. In India according to the Fifth 
Report on East India Affairs Vol. I 
{1812) chapter “ The civil Courts of 
justice’? “the chouthay or fourth part of 
the value of property recovered in a 
Court of judicature seems to be consi- 
dered in most parts of the Indian Penin- 
sula as the compensation or fee due to the 
ruling power for the administration of 
justice ”. This was abolished on the 
accession of the British power to the 
Government of Bengal and in lieu of it, 
the introduction of a small percentage 
on the institution of a suit has been 
noticed. 


16. The first legislative measure which 
has been brought to our notice is the 
Bengal Regulation XXXVIII of 1795. 
In the preamble, it is stated that the 
establishing of fees on the institution 
and trial of suits, and on petitions pre- 
sented to the Courts was considered 
the best method of putting a stop to the 
abuse of bringing groundless and liti- 
gious suits. There are various sections 
of the Regulation which allow fees to be 
appropriated by the Judges. 


In section 11 (4) it was laid down : 


“'The Munsiffs are to appropriate the 
fees they may collect under this sec- 
tion, to their own use, as a compensa- 
tion for their trouble and an indemni- 
fication, for the expense which they 
may incur in the execution of the duties 
of their office.” 


17. Similarly under section 3 (6) 
the ‘* Registrar ” was entitled to appro- 
priate the fees, collected under this 
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section, Similarly sub-section (7) of 
section 3 enabled the Commissioners 


to appropriate the fees. But fees under 
section 4 to be paid on the trial of suits, 
tried in the first instance by the 
Judges of the Zillah and City Courts or 
by their Registrars were to be carried to 
the account of Government. Similarly 
various other fees were carried to the 
account of Government. 


18. In the preamble to Bengal Regula- 
tion VI of 1797, the object is stated to 
be to discourage litigations, complaints 
and the filing of superfluous exhibits and 
the summoning of unnecessary witnesses 
on the trial of suits and also to provide 
for deficiency which would be occasioned 
in the public revenue by abolition of the 
police tax as well as to add eventually to 
public resources, without burdening 
individuals. The same object of dis- 
couraging litigation is stated in clause (1) 
of the Bombay Regulation VIII of 
1802. 


r9. In the Statement of Objects and 
Reasons for the Court-fees Bill, 1869, 
it is stated that “the experience gained 
of their (stamp-fees) working during 
the two years in which they have been in 
force, seems to be conclusive as to ‘‘their 
repressive effect on the general litiga- 
tion of the country”. “It is, therefore, 
thought expedient to make a general re- 
duction in the rates now chargeable 
on the institution of civil suits, and to 
revert to the principle of a maximum 
fee which obtained under the former 
law.” 


Later it is stated : 


**As some measure of compensation 
for the loss of revenue which is expected 
to result from the general reduction 
of fees, it is prpposed to discontinue 
the refund of any portion” of ghe 
amount levied on the first institution of 
suits, and also to raise the fees here- 
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to-fore chargeable on probates and 
letters of administration granted under 
the Indian Succession Act, and on certi- 
ficates issued under Act XXVI of 
1860, to the ad valoram rates leviable 
under the English law in like cazes.” 


20. The Bill was designed to contain 
in one enactment the whole of the 
existing law relative to fees leviable in 
all Courts of Justice, whereas pre- 
viously fees were leviable under various 


Acts. 


21. This brief resume of the history 
shows that the Court-fees were levied 
sometimes with the object of restricting 
litigations ; sometimes with the object 
of increasing revenue. But there is 
no material to show that when the 
latter was the objective whether the cost 
of administration of civil justice was 
more than the fees levied and collected. 
22. The constitutional question with 
which we are concerned could not 
arise before the enactment of the Govern- 
ment of India Act, 1935, because even 
if fees taken in Courts were taxes on 
litigation, there was no bar to the levy 
of taxes on litigation. 


23. Various judges have spoken about 
the nature of Court-fees. In the judgment 
under appeal, in enith Lamps and 
Electricals Ltd. v. The Registrar, High 
Gouri, Madras! reference has been made 
to their observations but those judges 
were not faced with the constitutional 
problem with which we are concerned. 
Some described fees as one form of taxa- 
tion, some regarded it as taxes for ser- 
vices rendered by the Court or work 
done by the Court or as price payable 
to Government for the trial of the suit. 


a4. This background does not supply 
a sure touchstone for the determination 
of the question posed in the beginning 
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of the judgment, but it does show 
that fees taken in Court were not levied 
as taxes, the cost of administration was 
always one of the factors that was pre- 
sent. In its origin in England fees were 
meant for officers and judges. In India 
indeed section 3 of the Court-fees Act 
1870, mentions “fees payable for the time 
being to the clerks and officers.” Section 
15 of the Indian High Courts Act, 1861, 
also spoke of “ fees to be allowed to 
sheriffs,,...and all clerks and, officers of 
Court.” We will therefore have to 
interpret the relevant Entries and various 
Articles of the Constitution in order to. 


ascertain the true nature of Court-fees. 
The relevant Entries of the Constitu- 
tion are: 


“ List I, Entry 77 : Constitution, orga- 
nisation, jurisdiction and power of 
the Supreme Court (including con- 
tempt of such Court), and the fees 
taken therein ; persons entitled to 
practise before the Supreme Court.’” 


“ List I, Entry 96 : Fees in respect of 
any matters in this List, but not in- 
cluding fees taken in any Court. 


List Lf, Entry 3 : Administration of 
justice ; constitution and organisation 
ofall Courts, except the Supreme Court 
and the High Court ; officers and 
servants of the High Court; procedure 
in rent and revenue Courts; fees taken 
in all Courts except the Supreme 
Court.” 


“List II, Entry 66 : Fees in respect of 
any of the matters in this List but not 
including fees taken in any Court.” 


“ List II, Entry 13 : Civil procedure 
including all matters included in the 
Code of Civil Procedure at the com- 
mencement of this Constitution, limi- 
tation and arbitration.” 


“ List II, Entry 47 : Fees in respect. 
of any of the matters in this List, 
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but not including fees taken in any 
Court.” 


25. Itwillbe noticed that the ‘‘fees taken 
therein 1.¢., in Supreme Court”, in List 
I, Entry 77 have been excluded from 
List I, Entry 96. Similarly the “‘fees 
taken in all Courts” included in List II, 
Entry 3 have been excluded from List 
II, Entry 66. In List III, Entry 47 “fees 
taken in any Court’’ have been excluded. 
What is the significance of this exclusion? 
Does the Constitution regard ‘‘fees taken 
in Court” as being different from ‘‘fees 
leviable under List I, Entry 96, List II, 
Entry 66 and in List III, Entry 47”? 


26. It seems to us that the separate men- ` 


tion of “‘fees taken in Court’’in the Entries 
referred to above has no other significance 
than that they logically come under 
Entries dealing with administration of 
justice and Courts. The draftsman 
has followed the scheme designed in the 
Court-fees Act, 1870 of dealing with 
fees taken in Court at one place. If it 
was the intention to distinguish them from 
fees in List II, Entry 66, surely some 
indication Would have been given by the 
language employed. If these words had 
not been separately mentioned in List 
IL, Entry 77 and List II,Entry 3, the Court- 
fees would still have been levied under 
List I, Entry 96 and List II, Entry 66. 


27. It seems plain that“ fees taken in 
Court”? are not taxes, for if it were so, 
the word “taxes” would have been used 
or some other indication given. It seems 
to us that this conclusion is strengthened 
by two considerations. First, taxes 
that can be levied by the Union are 








m Entry 45. Secondly, the very use 
of the words “ not including fees taken 
in any Court °? in Entry 96, List I, in 
Entry 66, List II shows that they would 
otherwise have fallen within these 
Entries. It follows that ‘fees taken in 
s—/ 
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Court” cannot be equated to “ Taxes”. 
If this isso, is their any essential difference 
between fees taken in Court and oth 
fees ? We are unable to appreciat 
why the word “fees” bears a different 
meaning in Entries 77 List I and En 
96, List I or Entry 3 List II and En 
66, List II. All these relevant 
on the nature of fees were reviewed in 
The Indian Mica and Micanite Industries 
Lid. v. The State of Bihar and others', 
by Hegde, J., and he observed : 







“ From the above discussion, it 1s clear 
that before any levy can be up- 
held as a fee, it must be shown that 
-the levy has reasonable correlationship 
-with the services rendered by the 
Government. In other words, the levy 
must be proved to be a quid pro quo 
for the services rendered. But in 
these matters it will be impossible 
to have an exact correlationship. 
The  correlalimship is one of 
a general character and not as of 
arithmetical exactitude.” 


28. But even if the meaning is the sam 
what is “fees” in a particular case depen 

on the subject-matter in relation to which 
fees are imposed. In this case we are 
concerned with the administration o 
civil justice in a State. 







civil justice. While 
appropriate Legislature is competent 
to take into accountall relevant factors, 
the value of the subject-matter of the 
dispute, the various steps necessary in 
the prosecution of a suit or matter, 
entire cost of the upkeep of Courts and 
officers administering civil justice, th 
vexatious nature of a certain type off 
litigation and other relevant matters. 
Itis free to levy a small fee in some cases, 
a large fee in others, subject of co 

to the provisions of*Article 14. Buton 
thing the Legislature is not competert 


1 ALR, 1971 S.C. 1182 at 1186, 








In other words, it cannot tax 
itigation, and make litigations pay, say 
or road-building or education or other 
beneficial schemes that a State may 
ve. There must be a broad cor- 
lationship with the fees collected 
d the cost of administration of civil 
justice. 
29. We may now dispose of other 
arguments addressed to us. We are 
not able to interpret the phrase fees 
taken in Court to mean that it described 
fees which were actually being taken 
before the Constitution came into force. 
If this was the meaning, no fees could be 
levied in the Supreme Court because the 
Supreme Court did not exist before the 
Constitution came into force and no 
fees were being taken therein. This 
would render part of the Entry of List 
I, nugatory. 
go. It was urged that various Articles 
in the Constitution show that fees taken 
in Courts are taxes. For instance, by 
virtue of Article 266 all fees being 
revenues of the State will have to be cre- 
dited to the Consolidated Fund. 
But this Court has held that the fact 
that one item of revenue is credited to 
the Consolidated Fund is not conclusive 
to show that the item is a tax. In 
The Commissioner, Hindu Religious Endow- 
ments, Madras v. Sri Lakshmindra Thirtha 
Swamiar of Sri Shirur Mutt1, it was held : 
‘*A tax is a compulsory exaction of 
money by public authority for public 
purposes enforceable by law and is not 
payment for services rendered. 


It is not possible to formulate a defi- 
nition of fees that can apply to all 
cases as there are various kinds of 
fees. But a fee may generally be 
defined as a chasge for a special ser- 


Es 1954 S.G.R. Iīco5 at Io06: I 
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vice rendered to individuals by some 
governmental agency. The amount of 
fee levied is supposed to be based on 
the expenses incurred by the Govern- 
ment in rendering the service, though 
in many cases such expenses are 
arbitrarily assessed. 

The distinction between a tax and a 
fee lies primarily in the fact that a 
tax is levied as part of a common 
burden while a fee is a payment for 
special benefit or privilege.” 


gr. Our attention was invited to 
Article 199 (2) which provides that a bill 
shall not be deemed to be a Money Bill 
by reason only that it provided for..... 
the demand or payment of fees for licences 
or fees for services rendered. It was 
suggested that as Court-fees were not 
for services rendered they would have to 
be levied by means of a Money Bill. 
It seems to us that this argument pro- 
ceeds on an assumption that fees taken 
in Court are not for services rendered. 
Reference to Article 277 and Article 
366 (28) does not throw any light on the 
problem before us. 


32. In The Commissioner, Hindu Religious 
Endowments, Madras v. Sri Lakshmindra 
Thirtha Swamiar of Sri Siarur Mutt}, 
reference was made by Mukherjea, J., 
to Essaysin Taxation by Seligman. We 
may here refer to some other passages 
which have reference to Court-fees. 
‘The distinction between fees and 
taxes, although sometimes ascribed 
to Rau, is really much older. Adam 
Smith already speaks of certain ex- 
penses ‘ which are laid out for the 
benefit of the whole society’. ‘It is 
reasonable’, therefore, he adds, that 
they should be defrayed by the general 
contribution of the whole society, 
all the different members contributing 
as nearly as possible in proportion to 


I. Ig S.G.R. 1005 at I006: I9 
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. their respective abilities’. These, 
as he afterward explains, are taxes. 
On the other hand, he speaks of certain 
outlays, as for justice, ‘for persons 

_ who give occasion to this expense, ° 
and ‘who are most immediately benefi- 
ted by this expense’. The expenditure, 
therefore, he thinks ‘may very properly 
be defrayed by the particular contri- 
butions of these persons’. that is, by 
fees of Court. And he extends this 
principle to tools of roads and various 
other expenses.” 


This point of view helps us out of 
difficulty as to the line of cleavage 
between fees and taxes. Thus, if a 
charge is made for the cost of judicial 
process, the payment is a fee, because. 
ofthe special benefit to the litigant 
If no charge is made, the cost of the 
process must be defrayed by general 
taxation ; and the litigant pays his 
share in general taxes. Ifthe charge 
is so arranged as to bring in a con- 
siderable net revenue to the Govern- 
ment the payment by the litigant is a 
tax, not a general tax on all taxpayers, 
but a special tax on litigants, like 
the tax on law suits in some of our 
Southern Commonwealth. The 
character of fee disappears only 
secondarily because the principle of cost 
is deviated from, but primarily be- 
cause the special benefit to the liti- 
gant is converted in the first case 
into a common benefit shared with 
the rest of the community, and in the 
second case into a special burden. 
The failure to grasp the basis of this 
distinction, whichis equally true of 
other fees, has confused many writers.” 


33. A great deal of stress was laid by 
Mukherjea, J., at p. 1044 on the fact 
that the collections in that case went 
to the Consolidated Fund. He, how- 
ever, said that that in itself might not be 
conclusive. But as Article 266 requi- 
res that all revenues received by the 
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State have to go to the Consolidated 
Fund, not much stress can be laid on this 
point. 


34. Reliance was placed on two cases 
decided by the Privy Council. In Attorney- 
General for British Columbia v. Esquimalt 
and Nanaimo Railway Company and others", 
a case from Canada, question (7) was 
put thus : 


“Is the Esquimalt and Nanaimo Rail- 
way liable to tax (so called) for forest 
protection imposed by section 123 of 
the ‘ Forest Act’ (later corrected 
to section 121) of the Forest Act.... 
in connection with its timber lands in 
the island railway belt acquired from 
Canada in 1887? In particular does 
the said tax (so called) derogate from 
the provisions of section 22 of the Act 
of 1883 ?” 


The Privy Council observed : 


“The question is a short one. The 
exemption conferred by section 22 is 
given in the words ‘ the lands...... 
shall not be liable to taxation.’ There 
is no context to give the word taxation 
any special meaning and the question 
comes to this : ‘Is the impost charged 
by section 124 of the Forest Act ‘taxa~- 
tion within the ordinary significance 
of that word’? ”. 
35. After examining the provisions of 
Pt. XI of the Act, consisting of sections 
95 to 127, which dealt with what is des- 
cribed as “ Forest Protection >? the Privy 
Council observed : 


“ The levy has what are, undoubtedly, 
characteristics of taxation, in that it is 
imposed compulsorily by the State 
and is recoverable at the suit of the 
Crown.” 
36. This case is distinguishable because 
the Privy Council did not have tg deal 
with fees and taxes but interpreted the 





1. (1950) A.C. 87, 120, 121; 
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word ‘taxation’ in section 22 of the Act 
to mean a compulsory levy by the State. 
Whether it was fees or taxes did not 
matter. The only question was whether 
it was a compulsory levy. 


37- In Rachannasubrao v. Shidappa Ven- 
Katrao*, before the Privy Council for the 
first time objection was raised that the 
suit out of which the appeal arose, 
was not triable by the First Class Sub- 
ordinate Judge. It was argued that 
this was the result of provisions, contained 
in the Court-fees Act, 1870, and the 
Suits Valuation Act which, it was said 
imposed notional value on the property 
as distinct from its real value and that 


this notional value was less than 
Rs. 5,000. 
It was in this context that the Privy 


Council observed : 


“Their Lordships are of opinion, that 
they would not be justified in assisting 
an objection of this type, but more 
than that hold that even the 
technicality on which the defendant 
relies cannot prevail. 


The Court-fees Act was passed not 
to arm a litigant with a weapon of 
technicality against his opponent, but 
to secure revenue for the benefit of 
the State. This is evident from the 
character of the Act, and is brought 
out by section 12, which makes the 
decision of the First Court as to value 
final as between the parties and ena- 
bles a Court of appeal to correct any 
error as to this, only where the First 
Court decided to the detriment oi the 
revenue. 


The defendant in this suit seeks to 
utilise the provisions of the Act, not 
to safeguard the interest of the State 
but to obstruct the plaintiff he does not 
contend that the Court wrongly decid- 
eed to the detriment of the revenue, 


I, (1918) LLL.R. 43 Bom, 507. 
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but that it dealt with the case without 

jurisdiction.” 
38. We are unable to appreciate how 
this case assists the appellant. Fees 
and taxes are both revenue for the benefit 
of the State. At any rate the | Privy 
Council was not concerned with the in- 
terpretation of legislative Entries, where 
a sharp distinction is drawn between fees 
and taxes. 


39. Two High Courts have upheld the 
levy of increased Court-fees and the 
learned Advocate-General strongly 
relied on them. In Khacheru Singh v. 
S. D. O. Khuriat, a petition under 
Article 226 was presented with a fee of 
Rs. 5 while by virtue of the Court-fees 
Uttar Pradesh (Amendment) Act, 1959, 
the fee leviable was Rs. 50. The latter 
fee was held to fall within Entry 3, List 
II. Mootham, C. J., held that because 
Court-fees were not appropriated for 
any specific purpose but formed part 
of the general revenue of the State these 
were neither tax nor fees as defined in 
The Commissioner, Hindu Religious Endow- 
menis, Madras v. Sri Lakshmindra Thirthe 
Swamtar of Sri Sirur Mutt*, and Mahant 
Sri Fagannath Ramanuj Das v. The State of 
Onssa®, He observed : 


“It is not an exaction imposed with- 
out reference to any special benefit 
conferred on the prayers, for it is 
imposed cnly on those persons who 
wish to file documents, the filing of 
the document or the obtaining of the 
copy being of direct benefit to the 
person concerned. It would appear 
therefore not to be a tax as so defined.” 


40. He went on to observe, and here, 

with respect, he made a mistake : “ Nor 

clearly is it a fee as so defined if only for 

the reason that the moneys realized 
1, I.LR. 


t All, 42 

2. 1954 SOR. 1005 : 

(1954) I “o 596 : 
(19 G.R 

R 1 M.L.J. 591; 


scr oe. 335 3 
ALR. 1954 S.C. 282 

1046 : 1954 Ypi 329 : : 
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have not been set apart but have merged 
in the public revenue of the State ”. 
Mukherjea, J., in The Commissioner, Hindu 
Religious Endowents Madras v. Sri Lakshmi- 
ndra Thirtha Swamiar of Sri Shirur Mutt! 
had said that this fact was not conclusive 
and in view of Article 266 of the Consti- 
tution, it could not be conclusive. 
Mootham, C. J., in Khacheru Singh v. 
S. D. O., Khuria*, observed : 


“It clearly follows, I think from the 
fact that the fees or other money taken 
by the Supreme Court or a High Court 
are to be credited to the Consolidated 
Fund that such fees cannot be fees of 
the kind which the Supreme Court had 
under consideration ; for an essential 
characteristic of such a fee is that it shall 
be set apart and not merged in the 
general revenue of the State. It 
accordingly appears that there exists 
another class of imposition, also called 
a fee in the Constitution which differs 
from the type of fee which the Supreme 
Court had under consideration and 
that the definition of fee to be found 
in the three Supreme Court decisions 
of 1954 is not exhaustive ”. 


41. With respect, the fees taken in 
‘Courts and the fees mentioned in Entry 
66, List I are of the same kind. They may 
differ from each oth r only because they 
relate to different subject-matters and the 
subject-matter may dictate what kind of 
fees can be levied conveniently, but the 
overall limitation is that fees cannot be 
levied for the increase of general revenue. 
For instance if a State were to double 
Court-fees with the object of providing 
money for road building or building 
schools, the enactment would be held to 
be void. Dayal, J., correctly observed in 
Khacheru Singh v. S. D.O., Khuria*. 


“ The expression ‘the fees taken theres 
in’ in item No. 77 of List I and ‘ fees 





I, 19549.C.R, 1005: 1954 S.C. J. 335. 
2. I.L.R. (1g60) 1 All. 429. 
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taken in all Courts except the Supreme 
Court’ in item No. 3 of List II need 
not be interpreted to refer to such fees 
which must be credited to a separate 
fund and not to the general fund of 
India or the State. It follows there- 
fore that the Constitution did not con- 
template it to be an essential element 
of a fee that it be credited to a separate 
fund and not to the Consolidated Fund.” 


42. But the High Court in Khachery 
Singh v. S.D.O., Khuria1 did not meet the 
argument of the learned Counsel that “as 
the State Government was already mak- 
ing a very large profit out of Court-fees, 
the entire Amending Act of 1959 increas- 
ing those fees is ultra vires”. It seems to 
us that whenever the State Legislature 
generally increases fees it must establish 
that it is necessary to increase Court-fees! 
in order to meet the cost of administra 
tion of civil justice. As soon as th 
broad correlationship between the co 

of administration of civil justice and the 
levy of Court-fees ceases, the imposition 
becomes a tax and beyond the compe- 
tence of the State Legislature. | 








43- The Bombay High Court in The 
Central Provinces Syndicate (Private) Ltd. v. 
The Commissioner of Income-tax, Nagpur? 
also fell into the same error. V'S, Desai, 
J., held that 


“one of the essential elements laid 
down by the Supreme Court as the 
requisite of a fee, namely, that it must 
be appropriated to a separate fund 
earmarked to meet the expenses of the 
services has never been true of the 
Court-fees at any time and is also not 
true of the Court-fees levied after the 
Constitution The learned 
Advocate-General, in our opinion, is 
right in saying that the levy of Court- 
fees for general tevenues hase been 
——— 
1, LLR, (1960) 1 All. 429, 445. 
s. LL.R. (1962) Bom, 208, 


54 


authorised by the relevant Entries in 
the Legislature.” 


What impressed the High Court was that 
“ there was however no monetary measure 
of the fees charged for the services render- 
ed and the levy of the fees could also not 
be said to be in proportion to the services 
rendered.” 


44. We agree with the Madras High 
Court in the present case that the fees 
taken in Courts are not a category by 
themselves and must contain the essential 
elements of the fees as laid down by this 
Court. We also agree with the follow- 
ing observation in I.L.R. (1960) 1 Mad. 


247 at 341-341 : 


“If the element of revenue for the 
general purposes of the State predomi- 
nates, then the taxing element takes 
hold of the levy and it ceases to have 
any relation to the cost of administra- 
tion of the laws to which it relates; 
it becomes a tax. Its validity has then 
to be determined with reference to its 
character as a tax andit has to be seen 
whether the Legislature has the power 
to impose the particular tax. When a 
levy is impugned as a colourable exer- 
cise of legislative power, the State 
being charged with raising a tax under 
the guise of levying a fee, Courts have 
to scrutinise the scheme of the levy 
carefully, and determine whether, in 
fact, there is correlation between the 
services and the levy, or whether the 
levy is excessive to such an extent as to 
be a pretence of a fee and not a fee in 
reality. If, in substance, the levy is 
not to raise revenues also for the gene- 
ral purposes of the State, the mere 
absence of uniformity or the fact that 
it has no direct relation to the actual 
services rendered by the authority to 
,cach“individual who obtains the bene- 
fit of the service, or that some of the 
contributories do not obtain the same 
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degree of service as others may, will 
not change the essential character of 
the levy.” 


45- The next question that arises is 
whether the impugned impositions are 
fees. The learned Advocate-General con- 
tended that the State of Madras does not 
make a profit out of the administration of 
civil justice. On the contrary it spends 
money on the administration of civil 
justice out of general revenues. 


46. He relied on the supplemental 
counter-affidavit filed on 11th October, 
1966. Objection was taken on behalf 
of the respondent in the connected civil 
appeals that this counter-affidavit should 
not be taken into consideration because 
it was filed in the course of arguments 
and they had no opportunity to meet the 
affidavit. 


47. Itseems to us that we cannot dispose 
of this appeal without giving opportunity 
to the respondents to file an affidavit or 
affidavits in reply to the supplemental 
counter-afiidavit dated 11th October, 
1966 because if we take the figures as 
given and explained by the Advocate- 
General we cannot say that the State is 
making a profit out of the administration 
of civil justice. Various items both on 
the receipts side and the expenditure 
side have to be carefully analysed to see 
what items or portion of items should be 
credited or debited to the administration 
of civil justice. 


48. Itis true, as held by the High Court, 
that it is for the State to establish that 
what has been levied is Court-fees pro- 
perly so-called and if there is any enhance- 
ment the State must justify the enhance- 
ment. 


49. We are accordingly constrained to 
allow the appeal and set aside the judg- 
ment passed by the High Court and re- 
mand the case to it. We direct that the 
High Court should give an opportunity 
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to the writ petitioners to file an affidavit 
or affidavits in reply to the affidavit dated 
t1th October, 1966. The High Court 
shall then decide whether the impugned 
fees are Court-fees or taxes on litigants 
or litigation. No Order as to costs. 


V.M.K. Appeal allowed. 
THE SUPREME GOUR1 OF INDIA. 
(Criminal Appellate Jurisdiction.) 


PRESENT :—7. M. Shelat and H. R. 
Khanna, FF. 


R. L. Kapur 
D. 


The State of Tamil Nadu 
Respondent. 


Constitution of India (1950), Article 215 
and Contempt of Courts Act (XXXII of 
1952), sections 3, 4 and 5—Scope— 
Appellant found guilty of contempt 
of the High Gourt and sentenced to simple 
imprisonment and fine—Recovery of fine after 
a lapse of six years from the amount deposi- 
ted during ihe proceedings for securing his 
presence—Section 70, Indian Penal Gode, 
tf any impediment. 

The appellant deposited a sum of Rs. 500 
as security for his appearance in 
contempt of Court proceedings taken 
against himin the High Court. He was 
found guilty of contempt and sentenced to 
six months simple imprisonment and fine. 
He served out the sentence of imprison- 
ment, but failed to pay the fine. Dis- 
missing the application for refund of the 
deposit filed by the appellant, the High 
Court allowed the State’s application for 
payment of the said sum towards satis- 
faction of the unpaid fine. The State’s 
application was filed more than 6 years 
after the imposition of the fme. On the 
question whether the appellant is en- 
titled to the refund of the said sum, 





Appellant, * 





Cel, 1 No. 185 of 1971. 
Appea 1 oh Februay, 197%. 
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Held that: Article 215 of the Consti- 
tution declares that every High Court 
shall be a Court of record and shall have 
all the powers of such a Court including 
the power to punish for contempt of itself. 
This jurisdiction is a special one, not 
arising or derived from the Contempt of 
Courts Act, 1952, and therefore, not 
within the purview of either the Penal 
Code or the Code of Criminal Procedure. 
This is borne out from the provisions of 
the Contempt of Courts Act, 1952, them- 
selves. The result is that section 70 of 
the Indian Penal Code is no impediment 
by way of limitation in the way of 
recovery of the fine. [Para. 5.], 


Though the deposit was made for a parti- 
cular purpose, that is, to secure the pre- 
sence ofthe appellant at the time ofthe 
hearing of the said contempt proceedings, 
the High Court, as a Court of record, 
being clothed with a special jurisdiction, 
has also all incidental and necessary powers 
to effectuate that jurisdiction. 

[Para. 6.]! 
Case referred to : 


Sukhdev Singh Sodhi v. The Chief Justice 
and Judges of the Pepsu High Court, 1954 
S.C.R. 454 : 1954 S.Q.J. 67 : (1954) 1 
M.L.J. 137: A.I.R. 1954 S.C. 186. 


Appeal by Special Leave from the Judg- 
ment and Order dated the 29th June, 
1971 of the Madras High Court in 
Application Nos. 1171 and 1172 of 1971. 


S. N. Prasad, Advocate, amicus curiae, for 
Appellant. 


A, V. Rangam, for Respondent. 


The Judgment of the Court was delivered 
by 

Shelat, J.—This appeal, by Special 
Leave, is directed against the order of 
the High Court of Madras, directing a 
sum of Rs. 500, deposited in the High 
Court as security for the appellant's ap- 
pearance before it in certain contempt 
of Court proceedings, to be adjusted 
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against the fine imposed upon him in 
those proceedings. It appears that the 
contempt of Court proceedings, bemg No. 
3 of 1962, were taken against the ap- 
pellant in the High Court in respect of 
a letter written and addressed by the 
appellant to the then Chief Justice of the 
High Court and which contained certain 
remarks in regard to the dismissal of the 
appellant’s revision application by a single 
Judge of the High Court. Thus, the 
contempt with which the plaintiff was 
charged in those proceedings was con- 
tempt of the High Court, and not the 
City Civil Court, Madras, in which the 
appellant had filed the suit from out of 
-which the said revision application arose, 
In those proceedings, the High Court, 
by its judgment and order, dated 25th 
February, 1964, held that appellant 
guilty of contempt of Court and senten- 
«ed him to six months simple imprison- 
ment and fine. The appellant served 
rout the sentence of imprisonment, but 
failed to pay the fine. 


a. It appears that the said amount of 
Rs. 500,deposited, as aforesaid in the 
said contempt proceedings, remained 
unattached till 1971. In 1971, two appli- 
cations were filed in the High Court, one 
‘by the appellant for refund of the said 
amount and the other on behalfof the 
State for adjustment of the said amount 
‘towards the fine remaining unpaid. By 
an order, dated 29th June, 1971, the High 
Court dismissed the appellant’s applica- 
tion for refund and allowed the State’s 
application for payment of the said sum 
towards satisfaction of the said unpaid 
fine. 


3e As against the said order, Counsel 
for the appellant relied on section 70 of 
the Penal Code and urged that six years 
having elapsed since the passing of the 
order imposing fine. upon the appellant, 
the State’s application was time barred 
and the High Court could not pass the 
impugned order, the effect of which was 
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to collect the said fine from out of the said 
deposit. If section 70 were to apply to 
the said contempt of Court proceedings, 
there is no doubt that the State’s appli- 
cation would be time-barred as that sec- 
tion in terms provides that such fine can 
be levied within six years after the passing 
of the order of conviction and sentence. 
But section 5 of the Penal Code provides, 
inter alia, that its provisions are not to 
affect the provisions of any special or 
local law. Under section 41 of the Penal 
Code, a special law is one applicable 
to a particular subject. Therefore, if 
the law as to contempt of Court, as 
administered by the High Court of 
Madras, a chartered High Court, were to 
be regarded as special law, section 70 of 
the Penal Code, obviously, cannot apply, 
and since such a special law does not 
prescribe any period of limitation for 
collecting and satisfying a fine imposed 
thereunder, no question of limitation 
would arise, 


4. Counsel, however, relied on section 25 
of the General Clauses Act, 1897 which 
provides that sections 63 to 70 of the 
Penal Code and the provisions of the 
Code of Criminal Procedure in relation 
to the issue and execution of warrants 
for the levy of fines shall apply to all 
fines imposed under “‘ any Act, Regula- 
tion, 1:uleor bye-law”? unless such Act, 
Regulation, rule or bye-law contains an 
express provision to the contrary. ‘The 
argument was that the order of sentence 
which imposed upon the appellant the 
fine was and must be regarded as an order 
passed under the Contempt of Courts 
Act, XXXII of 1952, and consequently, 
section 70 of the Penal Code was applica- 
ble. 

5. The question -is, does the power of 
the High Court of Madras to punish 
contempt of itself arise under the Con- 
tempt of Courts Act, 1952, so that under 
section 25 of the General Clauses Act, 
1897 sections 63 to 70 of the Penal Code 
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and the relevant provisions ofthe Code of 
Criminal Procedure would apply ? The 
answer to such a question is furnished 
by Article 215 of the Constitution and 
the provisions of the Contempt of Courts 
Act, 1952 themselves. Article 215 declares 
that every High Court shall be a Court 
of record and shall have all powers of 
such as Court including the power to 
punish for contempt of itself. Whether 

rticle 215 declares the power of the High 
Court already existing in it by reason 
of its being a Court of record, or whether 
the Article confers the power as inherent 
in a Court of record, the jurisdiction is 
a special one, not arising or derived from 
the Contempt of Courts Act, 1952, and 
therefore, not within the purview of 
either the Penal Code or the Code of 
Criminal Procedure. ‘Such a position 
is also clear from the provisions of the 
Contempt of Courts Act, 1952. Section 3 
of that Act provides that every High 
Court shall have and exercise the same 
Jurisdiction, powers and authority in 
accordance with the same procedure 
and practice in respect of contempt of 
Courts subordinate to it as it has and 
exercises in respect of contempts of 
itself. The only limitation to the power 
is, as provided by sub-section (2), that 
it shall not take cognizance of a con- 
tempt committed in respect of a Court 
subordinate to it where such contempt 
' isan offence punishable under the Penal 
Code. As explained in Sukhdev Singh 
Sodhi v. The Chief Justice and Judges of 
the Peps: High Cowtt, section 3 of the 
Act is similar to section 2 of the 1926 Act, 
and “ far from conferring a new juris- 
diction assumes, as did the old Act, the 
existence of a right to punish for contempt 
in every High Court and further assumes 
the existence of a special practice and 
procedure, for it says that every High 





I. 1954 8.C.R. 454 at463 : 1954 S.C.J. 67: 
(1954) 1 M.L.J. 197: ALR, 1954 S.Q, 186, 
5—8 
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Gourt shall exercise the same jurisdiction, 
powers, and authority “in accordance 
with the same procedure and practice...’ 
In any case, so far as contempt of the High 
Court itself is concerned, as distinguished 
from that of a Court subordinate to it, 
the Gonstitution vests these rights in every 
High Court, and so no Act of a Legis- 
lature can take away that jurisdiction 
and confer it afresh by virtue of its own 
authority. No doubt, section 5 of the Act 
states that a High Court shall have juris- 
diction to inquire into and try a con- 
tempt of itself or of a Court subordinate 
to it whether the alleged contempt is com- 
mitted within or outside the local limits 
of its jurisdiction and whether the con- 
temnor is within or outside such limits, 
The effect of section 5 is only to widen 
the scope of the existing jurisdiction of a 
special kind and not conferring a new 
Jurisdiction. It is true that under seca 
tion 4 of the Act the maximum sentence 
and fine which can be imposed is res- 
pectively simple imprisonment for six 
months and a fire of Rs. 2,000, or both. 
But that again is a restriction on an exis- 
ting jurisdiction and not conferment of 
a new jurisdiction. That being the posi 
tion, section 25 in the General Cla 
Act, 1897 cannot apply. The resul 
is that section 70 of the Penal Code 

no impediment by way of limitation in 
the way of the recovery of the fine, 


6. It is true that the deposit was made 
for a particular purpose, that is, to 
secure the presence of the appellant at 
the time of the hearing of the said con- 
tempt proceedings. But the High Court, 
as a Court of record, being clothed 
with a special jurisdiction, has also all 
incidental and necessary powers to 
effectuate that jurisdiction. Conse- 
quently, it had the power to order satis- 
faction of the fine imposed by it frork out 
of an available fund deposited by or on 
behalf of or for the benefit of the ap- 
pellant. 
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4. In our view, the contentions raised 
on behalf of the appellant cannot, for the 
reasons aforesaid, be sustained.. The 
appeal fails and is dismissed. There will 
be no order as to costs. 

V.M.K. Appeal dismissed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 

PRESENT :—K. S. -Hegde, P. Faganmohan 
Reddy and D. G. Palekar, JJ. 
Chigurupati Venkata Subbayya and 


others Appellants 

v, 

Paladugu Anjayya and others 
Respondents. 


(A) Madras Estates Land Act (Madras Act 
I of 1908) as amended by Madras Act (VIL 
of 1934), sections 3 and 20-A—Scope— 
Communal lands, dicersion of—Mere declara- 
_ tion that the land is no more required for pur- 
poses for which they were originally intended, 
if sufficient for purposes of the section. 


Before the Collector can order the diver- 
sion of the use of any communal land 
under section 20-A of the Estates Land 
Act he should first declare that the land 
or any portion of that land is no more 
required for any of the put poses referred 
to in sub-clauses (a) and (b) of clause 16 
of section 3 and he should further make 
an order in writing directing that the same 
be used for any other specified communal 
purpose or if the same is not required 
for any communal purpose, that it be 
converted into ryotwari land or land- 
holder’s ryoti land. It is clear from 
sub-section (2) of section 20-A that, with- 
out a written order of the District Collec- 
tor under clause (b) of sub-section (1), 
no land which was set apart for any of the 
purposes referred to in sub-clauses (a) 
and (b) of clause,(16) of section 3 can 
ebe assigned or used for any other purpose, 
The o-der-in question is an incomplete 








* CA, No. 556 of 1967. 24th January, 1972. 
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o-der. Apart fiom making a declara- 
tion that Survey Nos. 16 to 18 are no 
more required for the purpose for which 
they were originally intended, the Col- 
lector did not appear to have made any 
order under clause (b) of section 20-A. 
Hence despite the order of the Collector, 
Survey Nos. 16 to 18 continued to be 
communal lands. [Para 11.] 


(B) Madras Estates Abolition and Conver- 
sion into Ryjotwari Act (XXVI of 1948), 
section 3—Scope—Vesting of suit lands in the 
State, if has the effect of abrogating the rights 
of the community over them. 
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It is true that in view of section 3 of the 
Estates Abolition Act the suit lands vested 
in the Government. That by itself did 
not mean that the rights of the community 
over it were taken away. What had 
been abrogated was the rights and interests 
cieated in or over the estate before the 
notified date by the principal or any other 
landholder. Hence those rights could 
not be said to have been abrogated by, 
clause (c) of section 3 of the Madras 
Estates Abolition and Conversion into 


Ryotwari Act. [Para. 21.] 
Case referred to : 
Valathar Mooppannar v. The Board of 


Revenue, Madras, (1966) 1 M.L.J. 354. 
Appeal by Special Leave from the Judg- 
ment and Decree, dated the 29th August, 
1966 of the Andhra Pradesh High Court 
in Second Appeal No. 644 of 1962. 


R. Vasudev Pillai and P. Kesava Pillat, 
for Appellants. 


K. R. Chaudhuri and K. Rajendra Chow- 
dhary, for Respondents Nos. 1 to 4. 


The Judgment of the Court was delivered 
by i 

Hegde, J.—This is an appeal by Special 
Leave. Defendants 2 to 7 in the suit ate 
the appellants in this appeal. The 
plaintiffs who are 1espondents 1 to 4 
herein sued for a declaration that Survey 
Nos. 12 to 18 comprising an extent of 
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10 acres 54 cents in South Vallur village 
of Vijayawada Taluka are communal 
lands, the villagers therein having 
rights of irigation and drainage. In 
that suit they challenged the assignment 
of the suit lands in favour of the 2nd 
defendant (ist appellant) by the Estate 
Manager by his order of 21st December, 
1952. They also sought a permanent 
injunction restraining the defendants 
from interfering with the exercise of 
their rights in those lands. Further 
they prayed for a mandatory injunction 
against defendants 2 to 7 directing them 
to restore “‘ Agakodu”’ at their own cost 
to its original condition. The plaintiffs 
brought the suit in a representative ca- 
pacity after obtaining the permission 
of the Court. 


2. The 2nd defendant resisted the suit 
on various grounds. He pleaded that 
the had been in possession of Survey 
Nos. 12 to 15 ever since 1946, after 
obtaining a g. ant from the Zamindar of 
the South Vallur under Patta Exhibit 
B-8 dated 15th January, 1946. Ac- 
cording to him after the abolition of the 
Fstates under the Estate Abolition Act, 
1948 (in short the Estates Abolition 
Act), Survey Nos. 16 to 18 were held to 
be unnecessary for the original put pose 
by the (Collector. Thereafter those 
Survey Nos. were granted to him by the 
Estates Manager under Exhibit B-16. 
He further pleaded that during the pen- 
dency of the suit, a Patta for the suit 
lands was granted to him under section 
11 of the Estates Abolition Act by 
the Assistant Settlement Officer under 
Exhibit B-30 dated 10th December, 1955. 


3. The trial Court dismissed the plain- 
tiffs’ suit upholding the contentions of the 
second defendant. It came to the con- 
clusion that the plaintiffs had failed to 
establish the communal character of the 
lands pleaded by them and further even 
if those lands were communal lands at 
one time, they had ceased to be such in 
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view of the various orders passed by the 
autho; ities. 


4. The first appellate Court reversed 
the findings of the trial Coui t and decreed 
the plaintiffs’ suit as prayed for. It came 
to the conclusion that the lands in ques- 
tion were communal lands and the villa- 
gers had rights of irrigation and drainage 
through those lands. It further came to 
the conclusion that the various orders 
referred to by the second defendant in his 
written statement were either invalid or 
ineffective. The High Court has 
affirmed the decision of the first appel- 
late Court. 


5. Mr. R. V. Pillai, the learned Counsel 
for the appellants formulated three con- 
tentions before us viz. (1) that the con- 
clusion reached by the first appellate 
Court and affirmed by the High Court 
that the lands in question are communal 
lands has no basis in evidence ; (2) that 
the civil Court had no jurisdiction to 
entertain the suit; and (3) in any event 


“the communal rights in the suit lands 


were extinguished under secti-n 3 of the 
Estates Abolition Act. 


6. We shall now proceed to examine 
these contentions. But before doing so, 
it is necessary to point out that Mr. 
Pillai attempted to reopen questions of 
fact which appear to have been conceded 
before the High Court. We have not 
permitted him to do so. From the judg- 
ment of the High Court, it is clear that 
the arguments in that Court proceeded 
on the basis that the suit lands were 
once communal lands ; Survey Nos. 12 
to 15 even now continue to be communal 
lands but Survey Nos. 16 to 18 ceased to 
be such because of the order passed 
by the Collector, Kiuishna on 29th 
October, 1946 under section 20-A (1) 
of the Madras Estates Land Act as well 
as that passed by the Estates Officer and 
Assistant Settlement Officer subsequently, 
to which we shall refer presently. In the 
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course of the judgment the learned 
Judge of the High Court observed : 


“It is not in dispute that the lands 

Survey Nos. 12 to 18 and measuring 

10 acres and 54 cents, situate in 

South Vallur village in Vijayawada 

taluk are poramboke lands. That they 

were used for the purpose of irrigation 

and drainage is also not in dispute. 

It is common ground that under Exhi- 

bit A-1, the Collector, Krishna, passed 

an order under section 20 (1) (a) of 

the Madras Estates Lands Act as 

amended by Madras Act VIII of 1934 

to the effect that lands, Survey Nos. 

16, 17 and 18 were no longer required 

for the purpose for which they were 

originally intended. Under that order, 

the Collector asked the Zamindar to 

say whether he had got any rever- 

sionary rights in the lands. What 

happened subsequently is not clear 

from the record. It is however com- 

mon ground that Survey Nos. 12 to 15 

(both inclusive) continued to be com- 

munal lands and no order under section ` 
20-A (2) was at any time passed by the 
Collector converting these communal 
lands into ryotwari lands or assigned 
them. to anyone till the estate was 
abolished. It will thus be clear that 
there was merely a declaration that 
Survey Nos. 16, 17 and 18 were no 
longer required for the purpose for 
which they were originally intended. 
No further order converting those 
lands to ryotwari lands was passed 
and Survey Nos. 12 to 15 conti- 
nued to be communal lands till the 
estate was abolished,” 


7. In view of the stand taken by the 
appellants before the High Court, it is 
not permissible for them to contend that 
Survey Nos, 12 to 18 were at no time com- 
munal lands nor fs it open to them to 
tontend that Survey Nos. 12 to 15 do not 
still continue to be communal lands. 
The controversy as regards the nature of 
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the lands, therefore, must be confined to 
Survey Nos. 16,17 and 18. In this view 
the first contention of Mr. Pillai fails so 
far as Survey Nos, 12 to 15 are concerned. 


8. So far as Survey Nos. 16 to 18 are 
concerned, it was said that these lands had 
ceased to be communal lands as a result 
of the various orders passed by the autho- 
rities. Let us examine whether this con- 
tention is correct ? Before doing so it is 
necessary torefer to some of the provisions 
in the Estates Land Act as well as the 
Estates Abolition Act. No material was 
placed before the Court to show that the 
South Vallur Zamindari Estate included 
Survey Nos. 12 to 18. Section 3 of the 
Fstates Land Act defines an ‘Estate’ 
as meaning. 


(a) “any permanently-settled estate 
or temporarily settled zamindari ; 


(b) any portion of such. permanently” 
settled estate or temporarily-settled 
zamindari which is separately registered 
in the office of the Collector ; 


(c) any unsettled palaiyam or jagir ; 


(d) any inam village of which the grant 
has been made, confirmed or recognized 
by the Government notwithstanding 
that subsequent to the grant, the village 
has been partitioned among the gran- 
tees or the successors in title of the 
grantee or grantees, 


Explantion (1) Where a grant of an 
inam is expressed to be of a named 
village, the area which forms the sub- 
ject-matter of the grant shall be deemed 
to be an estate notwithstanding that it 
did not include certain lands in the 
village of that inam which have already 
been granted on service or other tenure 
or been reserved for communal pur- 


poses.” 
9. This definition does not help the 


appellants. The appellants have failed 
to establish that the Zamindar could 


at 
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have conveyed any right in the suit lands 
to the appellants. In view of sections 20 
and 20-A of the Estates Land Act, to 
which we shall refer a little later, no 
Zamindar appears to have had any right 
to deal with communal lands. Hence 
the alleged grant by the Zamindar, does 
not appear to confer on the first appellant 
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any title. 


10. ‘This takes us to the question whether 
the order made by the Collector on 18th 
October, 1946 (Exhibit A-1) can be 
considered as having conferred any title 
on the Zamindar in respect of Survey Nos. 
16, 17 and 18. That order reads : 


Exhibit A-1. 


Proceedings of the Collector, Krishna at Chilakalapudi. 


Sub : E.L. Act.—Bezwada Taluk, South Vallur, Survey Nos. 17, 18, 16 Enquiry 
under section 20-A, Order under section 20-A (1) (a) passed. 


Read: This office D. Dis. 5876—45, 


dated 29th March, 1945 and R.D.O.’s 


Dis. 9609 of 1946, dated 18th October, 1946. 
ORDER 


Under section 20-A (1) (a) of the Madras E. L. Act as amended by Madras 
Act VIII of 1934 the lands mentioned in the schedule below are declared to 
be no longer required for the purpose for which they were originally intended. 








SCHEDULE 
Taluk. Village. Survey No. Extent. Original 
Classification. 
Bezwada South Vallur 16 — 0—85 Agakodu P.W.D. 
17 1—72 Drainage channel 
18 1—19 Poramboke 
Sd. / 


(2) The Zamindar is requested to 
state whether he has any oral or docu- 
mentary evidence to prove that the 
reversionary right in the lands vest in 
him and to adduce it if any, before 
the Collector within sixty days fiom 
the date of this order. 


Sd./- 

22-10-53. 

Try. Deputy Collector, 
Krishna.” 


11. For determining the effect of that 
order, it is necessary to refer to some of the 


29-10 ,—Collector. 


provisions of the Estates Land Acts 
Section 3 (2) of that Act defines “ Ryot” 
as meaning : 


“a person who holds for the purpose of 
agriculture ryoti land in an estate on 
condition of paying to the landholder 
the rent which is legally due upon it.” 


“ Ryoti land ” is defined in section 3 (16) 
which says : 


° f 
Ld 


“< Ryoti Iland’ means cultivable land 
in an estate other than private land but 
does not include— 
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(a) k * + 


(b) thrashing-floor, cattle-stands, village 
sites’ and other lands situated in any 

- estate which are set apart for the com- 
mon use of the villagers. 


" (6) * * 
Section 20-A of the Estates Land Act 
says : 


>) 


“ (1) Subject to such rules as the State 
Government may prescribe in this 
behalf, the District Collector may on 
the application of the landholder, a 
ryot o` any other person interested— 


(a) declare that any land or any por- 
tion of any land which is set apart for 
any of the purposes referred to in sub- 
clauses (a) and (b) of clause 16 of sec- 
tion 3 is no -longer required for its 
_ Original purpose; and 


(6) by order in writing direct— 


(i) that any such lands or po: tion in 
respect of which declaration is made be 
used for any other specified communal 
pu” pose; or i 
(ii) ifsuch land or portion is not requir- 
ed for any communal purpose, that it 
be conver.ted into ryotwari land or land- 
holder’s ryoti land according as the 
reversionary rights in such land vest 
under the terms, express or implied of 
the sanad, title-deed or other giant 
(in the Governmént) or in:the land- 
* holder : l ; 
Provided that before making any such 
declaration and order, the District 
Collector shall have due regard to any 
` other customary rights of the land- 
‘holder or the ryots in the user of such 
land or portion and shall satisfy himself 
that the exercise of such rights would 
otherwise be provided for adequately 
if the, declaration ‘and order are put 
Into effect : 


: Provided fu ther that in the case of any 
land of the description referred to in 
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sub-clause (a) of clause (16) of section 3 
the ieversionary rights In which vest 
in the landholder under the terms, 
express or implied, of the sanad, title- 
deed or other g-ant, any order under 
sub-clause (i) of clause (b) shall be made 
only with the consent of the landholder, 


(2) Without the written order of the 
District Collector under clause (b) of 
sub-section (1), no land which is set 
apart for any of the purposes referred 
to in sub-clauses (a) and (b) of clause 
(16) of section 3 shall be assigned or 
used for any other purpose. Nothing 
contained in this sub-section shall 
affect or take away or be deemed to 
affect or take away the customary rights 
of the landholder or the ryots in the 
user of any such land.” 


Before the Collector can o-der the diver- 
sion of the usc of any communal land, he 
should first declare that the land or an 

portion of that land is no more required 
for any of the pur poses referred to in sub- 


, clauses (a) and (b) of clause (16) of sectio 


3 and he should furthe: make an order i 

writing directing that the same be used 
for any othe: specified communal pun pose 
or if the same is not requitedfor an 

communal purpose, that it be converted 
into ryotwari land or landholdet’s ryoti 
land. It is clear from sub-section (2) 
of section 20-A that without a written 
order of the Dist:ict Collector under 
clause (b) of sub-section (1), no land 
which was set apart for any of the pur- 
poses referred to in sub-clauses (a) and (b) 
of clause (16) ofsection 3 can be assigned 
or used for any other purpose. The 
order of the Collector on which the first 
appellant has relied is an incomplete 
order. Apart from making a declaration 
that Survey Nos. 16 to 18 are no more 
required for pu: poses for which they were 
originally intended, the Collector did not 
appear to have made any order under 
clause (b) of section 20-A. Hence des- 
pite the order of the Collector, Survey 
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‘Nos. 16 to 18 continue to be communal 
lands. 


I2. Reliance was next placed by the 
appellants on the order of the Estates 
Manager, dated 2lst December, 1952 
(Exhibit B-2) for claiming title to the suit 
properties. In this order the Estates 
Manager proceeded on the basis that the 
Collector’s order to which we have al- 
ready made reference had already con- 
verted Survey Nos. 16 to 18 into ryotwari 
lands, ‘This is an erroneous assumption. 
That assumption cannot confer any right 
on the Ist appellant. The Estates Mana- 
ger is not shown to have had any power 
under any law to convert the communal 
lands into ryoti lands, Hence his o:der 
cannot be considered as having validly 
converted the suit lands into ryoti lands. 


13. Lastly appellants sought support 
from the order of the Assistant Settlement 
Officer made on 10th December, 1955 
(Exhibit B-30). This order was made 
during the pendency of the suit and 
without notice to the plaintiffs-respon- 
dents. It is purported to have been 
made under section 11 (a) of the Estates 
Abolition Act. Under that order the 
Assistant Settlement Officer granted to 
the lst appellant ryotwari patta in respect 
of Survey Nos. 16 to 18. Section 11 of 
the Estates Abolition Act, does not autho- 
rise the Assistant Settlement Officer to 
convert the communal land into a ryoti 
land. That section reads: 


“ Every ryot in an estate shall, with 
effect on and from the notified date, be 
entitled to a ryotwari patta in respect 
of— 


(a) all ryoti lands which, immediately 
before the notified date, were properly 
included or ought to have been pro- 
pe ly included in the holding and which 
are not either lanka lands or lands in 
respect of which a landholder o: some 
other person is entitled to a ryotwari 
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patta under any other provision of this 
Act; and 


(b) all lanka lands in his occupation 
immediately before the notified date,- 
such lands having been in his occupa- 
tion or in that of his predecessors-in- 
title continuously from the Ist day of 
July, 1939 : 

Provided that no person who has been 
admitted into possession of any land 
by a Jandholder on or after the 1st day 
of July, 1945 shall, except where the 
Government after an examination of 
all the circumstances otherwise direct, 
be entitled to a ryotwari patta in respect 
of such land. 


Explanation.—No lease of any lanka 
land and no person to whom a right 
to collect the rent of any land has been 
leased before the notified date, includ- 
ing an ijaradar or a farmer of rent, shall 
be entitled to a 1 yotwari patta in res- 
pect of such land under this section.” 


14, The lands with which we are con- 
cerned are not lanka lands nor were they 
declared to be ryoti lands either under 
the Abolition Act or under the Estates 
Land Act. That being so, the Assistant 
Settlement Officer had uo competence 
to grant ryotwari patta in respect of 
those lands—see the decision of the Madras 
High Court in Valathar Mooppannar and 
others v. The Board of Revenue, Madras}, 
That officer has purported to grant the 
patta in question even without notice 
to the interested parties and that during 
the pendency of the suit. 


15. For the reasons mentioned above, 
we are unable to accept the contention of 
the appellants that Sui vey Nos. 16 to 18 
have ceased to be communal lands or that 
the appellants had obtained any lawful 
title to them. 


16, It was urged that the order of the 
Assistant Settlement Officer whether the 
se ees ee 
„1, (1966) 1 M.L.J. 354. | 
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same was in accordance with law or not 
must be deemed to be final in view of 
section 56 of the Abolition Act. This 
contention is again untenable. Section 
56 says : 


“ (1) Where after an estate is notified, 
a dispute arises as to: (a) whether any 
rent due from a ryot for any fasli year 
is In arrear or (b) what amount of 
rent is in arrear or (¢) who the lawful 
ryot m respect of any holding is, the 
dispute shall be decided by the Settle- 
ment Officer. 


(2) Any person deeming, himself 
aggrieved by any decision of the Settle- 
ment Officer under sub-section (1) 
may, within two months from the date 
of the decision or such further time as 
the Tribunal may in its discretion 
allow, appeal to the Tribunal and its 
decision shall be final and not be liable 
to be questioned in any Court of law.” 


x7. The decision of the Settlement 
Officer which is made final under this 
section must be a decision in respect of 
one of the matters referred to in sub- 
section (1) of section 56. The contro- 
versy with which we are concerned in this 
case uiz. whether the suit lands continue 
to be communal lands does not fall with- 
in the scope of that section. Hence we 
are unable to accept the contention of 
the appellant that the order made by the 
Settlement Officer has become final or 
conclusive. It is a wholly invalid order. 
In this view, it is not necessary to consider 
whether an order made under section 11 
without notice to the interested persons 
can be considered as a valid order. 


18. The contention that the civil Coutts 
have no jurisdiction to go into the contro- 
versies arising for decision in this case in 
view of section 189 (1) of the Estates 
Land Act is again without meiit. That 
section provides : 

“A District Collector or Collector 

hearing suits or applications of the 
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nature specified in Parts A and B of. 
the Schedule and the Board of Revenue 
or the District Collector exercising 
appellate or revisional jurisdiction there- 
from shall hear and determine such 
suits or applications or exercise such 
jurisdiction as Revenue Court. 


No civil Court in the exercise of its 
original jurisdiction shall take cogni- 
zance of any dispute or matter in res- 
pect of which such suit or application 
might be brought or made,’? 


19. The jurisdiction of the civil Courts 
is taken away only in respect of suits or 
applications of the nature specified in 
parts (A) and (B) of the Schedule to the 
Act. No reliance was placed by the 
appellants on any of the matters mention- 
ed in part (A) of the Schedule. Even as 
regards matters mentioned in part (B) 
reliance was only placed on item 5 of that 
Schedule. Part B refers to applications 
to be disposed of by a District Collector 
or Collector. Item 5 refers to a decision 
of the Collector under section 20-A (1). 
We have already come to the conclusion 
that the Collector had made no order 
under that section. Hence section 189 
of the Estates Land Act is not attracted to 
the present case. ‘This dispute with which 
we are concerned is a civil dispute. 
Therefore the Courts below had jurisdic- 
tion to decide the same under section 9 
of the Civil Procedure Code. 


20. The only other contention that 
remains to be considered is that the 
communal rights in the suit lands stood 
abolished under section 3 of the Estates 
Abolition Act. This contention does not 
appear to have been taken before the 
High Court. Therefore we see no justi- 
fication to go into that contention. That 
apart, there appears to be no basis for 
that contention. Section 3 (a) of the 
Estates Abolition Act,repeals several Acts 
including the Madras Estates Land Act, 
1908. In view of clause (b) of that section 
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all Estates including the communal lands, 
porambokes and other ryoti lands, waste 
lands, pasture lands, lanka lands, forests, 
mines and minerals, quarries, rivers 
and streams, tanks and irrigation 
works ; fisheries and ferries stood trans- 
ferred to the Government and vested in 
them free from all encumbrances. It 
further provides that the Madras Revenue 
Recovery Act, 1864, the Madras Irriga- 
tion Cess Act, 1865 and all other enact- 
ments applicable to ryotwari areas shall 
apply to that estate. Clause 3 of that 
section prescribes that “all rights and 
interests created in or over the estate 
before the notified date by- the principal 
or any other landholder shall as against 
the Government cease and determine.” 










x. It is true that the suit lands in view 
f section 3 of the Estates Abolition Act 
id vest in the Government. That by 
itself does not mean that the rights of the 
{community over it were taken away. 
Our attention has not been invited to any 
rovision of law under which the rights 


been abrogated is the rights and interests 
created in or over the estate before the 
otified date by the principal or other 
landholder. The rights of the commu- 
mity over the suit lands were not created 
y the principal or any other landholder. 
Hence those rights cannot be said to have 
been abrogated by clause {c} of section 3 
of the Estates Abolition Act, 


az. In the result this appeal fails and the 
same is dismissed with costs. 


V.M.K. ———— Appeal dismissed. 
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Syed Khaja Respondent. 
Specific Relief Act (I of 1877), sections 12 
Explanation, 20 and 22—Contract for 
sale of immovable property—Specific perfor- 
mance of —-CGontract providing for liquidated 
damages in case of breach—If operates as a bar 
to specific performance—Nature of discretion 
under section 22. 


A reference to section 22 of the Specific 
Relief Act (1877), would show that the 
jurisdiction of the Court to decree specific 
relief is discretionary and must be exer- 
cised on sound and reasonable grounds 
guided by judicial principles and capable 
of correction by a Court of Appeal. This 
jurisdiction cannot be curtailed or taken 
away by merely fixing a sum even as liqui- 
dated damages. This is made perfectly 
clear by the provisions of section 20 of the 
Act so that the Court has to determine, 
on the facts and circumstances of each 
case before it, whether specific performa- 
nce of a contract to convey a property 
ought to be granted. [Para. 19.] 


The fact that the parties themselves have 
provided a sum to be paid by the party 
breaking the contract does not, by itself, 
remove the strong presumption contem- 
plated by the sue of the words “unless and 
until the contrary is proved”? in the 
Explanation to section 12 of the Act. The 
sufficiency or otherwise of any evidence to 
remove such a presumption is a matter of 
evidence. * The fact that the parties them- 
selves specified a sum of money to be paið 
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in the event of its breach is, no doubt, a 
piece of evidence to be considered in decid- 
ing whether the presumption has been 
repelled or not. But it is nothing more 
than a piece of evidence. It is not con- 
clusive or decisive. [Para. 20.] 


Similarly the contention, that once the 
presumption contained in the Explanation 
to section 12 of the Act is removed, the bar 
contained in section 21 against the specific 
enforcement of a contract for which com- 
pensation in money is an adequate relief, 
automatically operates, overlooks that the 
condition for the imposition of the bar is 
actual proof that compensation in money 
is adequate on the facts and circumstances 
ofa particular case before the Court. The 
effect of the presumption is that the party 
coming to Court for the specific perfor- 
mance of a contract for sale of immovable 
property need not prove anything until 
the other side has removed the presump- 
tion. After evidence is led to remove the 
presumption, the plaintiff may still be 
in a-position to prove, by other evidence 
in the case that payment of money does 
not compensate him adequately. 

[Para. 21.] 


The discretion exercisable under section 
23 (section 20 of the Act of 1963) is not 
to be exercised arbitrarily but on sound 
and reasonable grounds guided by judi- 
cial principles so that it is capable of 
correction by a Court of appeal. The 
trial Court’s error in the exercise of dis- 
cretion on an utterly untenable, fanciful 
and unsound ground can justifiably be 
corrected by the High Court. [Para. 25.] 


The Judgment of the Court was delivered 
by 


Beg, 7.—This appeal has come before us 
on a Certificate of fitness granted by the 
High Court of Andhra Pradesh, under 
Articles 192 and 133 of the Constitu- 
tion qf India. : 

2. The plaintiff-respondent had sued the 
Defendant-Appelant Devender Singh 
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(hereinafter referred to as the “first 
defendant’’) for specific performance of a 
contract to sell a house facing the Secun- 
derabad Junction Railway Station in 
Hyderabad for a sum of Rs. 60,000 con- 
cluded on 9th October, 1962 at New Delhi 
where the first defendant resides. It 
appears that there was a previous agree- 
ment on 27th Septembe:, 1962 (herein- 
after referred to as the “‘first agreement’’) 
between the plaintiff, who resides at 
Hyderabad, and the first defendant, thro- 
ugh an agent, Laxmanaswamy, D.W. 2, 
with the help of Sambamurthy, D.W. 3, 
a nephew of Laxmanaswamy and an 
Income-tax practitioner residing at Secun- 
derabad, for the sale of this very property 
for Rs. 55,000 the terms of which were 
embodied in a document Exhibit B-15. 
The first defendant denies the binding 
character of the first agreement of 27th 
September, 1962 under which a cheque for 
Rs. 10,000 was drawn up by the plaintiff 
in favour: of the first defendant and 
handed over to his agent by the plaintiff. 
The exact reason for a cancellation of this 
cheque for Rupees 10,000 in favour of 
the 1st defendant is not clear but, accord- 
ing to Sambamurthy, D.W. 3, the reason 
was.that, actually, Rs. 20,000 was being 
demanded on behalf of the first defendant 
as earnest money to which the plaintiff 
had consented so that a new cheque was 
for some unknown reason, to be issued and 
not another cheque for Rs. 10,000. The 
evidence of Sambamurthy also shows 
that the plaintiff had become aware of 
want of written authority on the part of 
either Laxmanaswamy or Sambamurthy 
to conclude the contract on behalf of 
the rst defendant so that he must have 
felt uncertain about the effect of the first 
agreement. Evidently , attempts to show 
the plaintiff that his position was shaky 
under the first agreement and higglings 
were going on despite the agreement of 
a7th September, 1962. Evidence in the 
case and findings recorded thereon by 
the trial Court as well as the High Court 
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show that, although the first defendant, 
who was keen to dispose of his property 
at S:cunderabad, may have had other 
offers, yet, upto 27th September, 1962, 
when the first agreement was concluded, 
he had no better offer than the plaintiff’s, 
Evidence is conflicting on the question 
whether the first defendant had authorised 
Sambamurthy by telephone to conclude the 
contract on his behalf for the sale of pro- 
perty for Rs. 55,000, but this was unimpor- 
tant in view of the subsequent agreement 
of gth October, 1962. The plaintiff, who 
was evidently very anxious to obtain 
the property, had flown to Delhi with his 
lawyer and had managed, by offering 
Rs. 60,000 as the price of the property, 
out of which Rs. 20,000 was paid as 
earnest money (Rs. 10,000 in cash and 
Rs. 10,000 by a cheque dated gth Octo- 
ber 1962) and the balance at the time 
of the registration, to induce the first 
defendant himself to conclude and exe- 
cute the fresh agreement of gth Octo- 
ber, 1962. 


8. The deed of agreement of 
Octobcr, 
executed in 


gth 
1962, Exhibit A-r was not 
a hurry by the first de- 


fendant. He had ample time to con- 
sider any other offers there might be 
till then for sale of his property and to 


take legal advice, if he had wanted to 
have it, before executing the deed of 
oth October, 1962. The trial Court 
as well as the High Court had found 
that the first defendant was fully aware 
of all the facts and had entered into the 
agreement of gth October, 1962, with 


open eyes because it was the most advan-. 


tageous transaction open to the first 
defendant at that time and not as. a 
result of any pressure or misrepresenta- 
dion or fraud practised upon the first 
defendant, a middle aged, hard headed 
and astute businessman who. deposed 
that he was a Director of Blackwood 
Hodge (Pvt.) Ltd., and was connected 
with a number of other business con- 
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cerns. He had himself stated in his- 
evidence in Court that he entered into- 
the agreement of gth October, 1962,. 
because he considered that “ a bird in 
hand was worth two in the bush” and 
had thus given out the real reason for- 
the agreement of gth October, 1962. 


4. The first defendant had, however,, 
ignoring the contract of gth October, 
1962, actually sold the property under- 
a deed dated 19th October, 1962, Ex-- 
hibit B-22 for a sum of Rs. 70,000 re- 
ceived from Gulam Hussain Jowkar 
(2nd defendant), Rajab (3rd defend- 
ant), Zafar Jowkar (4th defendant), 
Hussain Jowkar (5th defendant), Wali 
Hussain Nasab (6th defendant), all 
partners in the firm carrying on the 
business of running Alpha Hotel (7th. 
defendant), situated in front of the Rail- 
way Station at Secunderabad. Apparen-- 
tly, the offer of Rs. 70,000 had come 
too late and proved too tempting for 
the first defendant to resist it. 


g. The first defendant had, in answer 
to the suit of the plaintiff-respondent,. 
pleaded that the contract of gth Octo~. 
ber, 1962, was the result of misrepresen-- 
tation and fraud. All he could urge 
in support of such a plea was that the 
first defendant had been so complete- 
ly overawed by the plaintiff and his. 
lawyer misrepresenting to him, that 
the first agreement was still binding: 
and that the plaintiff could sue upon 
it, that he executed the agreement’ of” 
gth October, 1962. Both the trial Court 
and the High Court had found the plea. 
of fraud and misrepresentation taken by- 
the first defendant to be baseless. Never- 
theless, the trial Court had relied upon 
the facts leading up to the agreement 
of gth October, 1962 and the allega- 
tion that the first defendant was over-. 
awed as sufficient tọ justify the find- 
ing that the plaintiff had obtainéd ay 
“unfair, advantage’? over the Ist 


defendant while concluding the agree- 
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ment of gth October, 1962. There- 
‘fore, the trial Court thought that the 
plaintiff was not entitled to specific 
performance of the agreement of gth 
October, 1962, but awarded a decree 
for the return of Rupees 20,000 to the 
plaintiff, which he had paid to the first 
defendant as earnest money, and for 
damages of Rs. 20,000 which had been 
‘stipulated for by way of liquidated 
-damages or penalty in the agreement 
.of gth October, 1962, and for additional 
damages to the extent of Rs. 2,300. 
Anterest at 6 per cent per annum and 
the costs of the suit were also awarded 
to the plaintiff by the trial Court. 

4. The High Court had rightly found 
„after a thorough re-examination of evi- 
«dence in the case, that it was impos- 
sible to hold that the plaintiff had ob- 
‘tained any unfair advantage over the 
‘first defendant in concluding the agree- 
iment of gth October, 1962. It found 
the stand of the rst defendant to be 
.disingenous and his plea as to why or 
Thow he found himself compelled to 
-execute the agreement of gth October, 
1962, to be utterly inciedible. The 
‘High Court had rightly held that the 
first defendant concluded the agree- 
ment of gth October, 1962, because he 
-obtained not only an enhancement of 
‘Rs. 5,000 in the sale consideration but 
‘Rs. 20,000 immediately as earnest money 
and a stipulation of a further sum of 
“Rupees 20,000 as liquidated damages or 
as penalty in the event of the plaintiff 
wesiling from the contract. Actually 
-the first defendant-appellant was, owing 
to thé fact that he could put forward 
-want of the alleged agent’s authority 
-to sell, for whatever such an excuse may be 
-worth, and the fact that he had still 
‘to execute a sale deed and give posses- 
sion of the property, placed in a more 
‘favourable and advantageous bargain- 
ihg position, And, bargaining had 
- -evidently not stopped despite the first 
-agreement. i 
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4. The only point which could be 
and which was seriously urged before 
us by Mr. Chagla, appearing for the 
defendants-appellants was that, the 
parties themselves having stipulated for 
Rs. 20,000 as liquidated damages in the 
event of a breach by the first defendant, 
the presumption contained in the 
Explanation to section 12 of the Specific 
Relief Act, 1877 (hereinafter called the 
old Act) was rebutted. Here, section 
12 of the old Act may be reproduced 
tn toto :; 


“12, Except as otherwise provided 
in this Chapter, the specific perform- 
ance of any contract may in the dis- 
cretion of the Court be enforced :— 


(a) when the act agreed to be done 


is in the performance, wholly or 
partly, of a trust ; 


(b) when there exists no standard 
for ascertaining the actual damage 
caused by the non-performance of the 
act agreed to be done; 


(e) when the act agreed to be done 
is such that pecuniary compensation 
for its non-performance would not 
afford adequate relief ; or 


(d) when it is probable that pecu- 
niary compensation cannot be got for 
the non-performance of the act agreed 
to be done. 


Explanation.—Unless and until the 
contrary is proved, the Court shall 
presume that the breach of a contract 
to transfer immovable property cannot 
‘be adequately relieved by compensa- 
tion in money and that the breach 
of a contract to transfer _ movable 
property can be thus relieved.” 
8. The principles embodied in sec- 
tion 12 of the old Act have been in- 
corporated in section 10 of the Specific 
Relief Act of 1963 (hereinafter referred 
to as “ the Act of 1963”) which runs as 
follows : 
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‘““1o, Except as otherwise provided 
in this Chapter, the specific perform- 
ance of any contract may, in the dis- 
cretion of the Court, be enforced— 


(a) when there exists no standard 
for ascertaining the actual damage 
caused by the non-performance of the 
act agreed to be done ; or 


(6) when the act agreed to be done 
is such that compensation in money 
for its non-performance would not 
afford adequate relief. 


Explanation.—Unless and until the 
contrary is proved, the Court shall pre- 
sume— 


(i) that the breach of a contract to 

transfer immovable property cannot 

be adequately relieved by compensa- 
` tion in money ; and 


(ii) that the breach of a contract 
to transfer movable property can be 
so relieved except in the following 
cases : 


. (a) where the property is not an 
ordinary article of commerce, or is of 
special value or interest to the plain- 
tiff, or consists of goods which are not 
easily obtainable in the market ; 


- (6) where the property is held by 
the defendant as the agent or trustee 
of the plaintiff.” 


The term of the contract of 9th October, 
1962, which according to Mr. Chagla, 
attracts the explanation of section 12 of 
the old Act reads as follows : 


“It is agreed that should I fail to 
comply with the terms of this agree- 
ment, I shall be liable not only for the 
refund of the advance of Rs. 20,000 
(Rupees twenty thousand only) recei- 

; ved by me but I shall also be liable to 


pay a similar amount of Rs. 20,000 © 


(Rupees twenty thousand only) as 
damages to the said Syed Khaja.”’ 
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g. There is no mention anywhere im 
the contract that a party to it will have 
the option to either fulfil the contract 
to buy or sell or to pay the liquidated 
damages or penalty of Rs. 20,000 stipu- 
lated for a breach, as an alternative to 
the performance of the contract to buy- 
or to sell. 


ro. Section 21 of the old Act to which 
section 14 of the Act of 1963 ‘ corres- 
ponds, enacts, inter alia, that “a contract. 
for the non-performance of which a com- 
pensation of money is adequate relief’” 
cannot be specifically enforced. Hence, 
it is contended that, once the presumption. 
contained in the Explanation to section 
12 is rebutted, by proof that the parties 
themselves contemplated a certain amount 
as liquidated damages for a breach of 
contract, the bar under section 21 of 
the’ old Act must be given effect to be- 
cause it must be deemed to be proved: 
that the non-performance complained 
of can be adequately compensated by 
money. 


1r. The assumptions underlying the 
superficially attractive arguments on. 
behalf of the Defendants-appellants are: 
two : firstly, that the mere existence of a. 
clause in a contract providing for liqui- 
dated damages or a penalty for a breach. 
is sufficient to rebut the presumption 
raised by the explanation to section 12 ;: 
and, secondly, that if the presumption 
is rébutted, the bar contained in sec- 
tion 21 of the old Act will ipso facto- 
become operative. We now proceed. 
to deal with each of the two assumptions. 
mentioned above. 


xz. The answer to the first assumption: 
is provided by section 20 of the old Act. 
It reads : . 


“20. A contract, otherwise proper 
to be specifically enforced, may be 
thus enforced, though a sum be nam- 
ed in it as the amount to be paid im 
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case of its breach, and the party in 
default is willing to pay the same.” 


3g. If the Legislative intent was that 
the mere proof that a sum is specified 
as liquidated damages or penalty for a 
breach should be enough to prove that 
-a contract for the transfer of immovable 
property could be adequately compen- 
sated by the specified damages or penalty, 
-section 20 of the old Act will certainly, 
become meaningless. It is true that 
section 20 of the old Act does not mention 
the case of an express contract giving an 
option to a promisor to either carry 
out the contract to convey, or in the 
alternative, to pay the sum specified, 
in which case the enforcement of the 
-undertaking to make the payment would 
be an enforcement of the contract itself 
and no occasion for rebutting the pre- 
sumption in the Explanation to section 21 
would: arise. In such cases the contract 
itself is specifically enforced when pay- 
ment is directed in lieu of the conve- 
yance to be made. 


x14. It may be mentioned here that 
the principles contained in section .20 
-of the old Act are re-enacted in section 23 
-of the Act of 1963 in language which 
makes it clear that a case where an option 
fis given by a contract toa party cither 
to pay or to carry out the other terms of 
the contract falls outside the purview, 
of section 20 of the old Act, but, mere 
‘specification of a sum of money to be paid 
for a breach in order to compel the per- 
‘formance cf the contract to transfer pro- 
perty will not do. Section 23 of the 
Act of 1963 may be advantageously 
ited here. It runs as follows : 


_*©a3. (1) A contract, otherwise, 
proper to be specifically enforced, may 
be so enforced, though a sum be named 
in it as the amount to be paid in case 

ə of its breach and the party in default 
is willing to pay the same, if the Court, 
having regard to the terms of the con- 
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tract and other attending circumstan- 
ces, is satisfied that the sum was named 
only for the purpose of securing 
performance of the contract and not 
for the purpose of giving to the party 
in default an option of paying money 
in lieu of specific performance. 


(2) When enforcing specific per- 
formance under this section, the Court 
shall not also decree payment of the 
sum so named in the contract.’’ 


15. We think that section 23 of the 
Act of 1963 contains a comprehen- 
sive statement of the principles on which, 
even before the Act of 1963, the presence 
of a term in a contract specifying a sum 
of money to be paid for a breach of the 
contract has to be construed. Where 
payment is an alternative to carrying 
out the other terms of the contract, it 
would exclude, by the terms of the 
contract itself, specific performance of 
the contract to convey a property. 


16. The position stated above is in 
conformity with the principles found 
stated in Sir Edward Fry’s “ Treatise 
on the Specific Performance of Con- 
tracts’? (Sixth Edn. at p. 65). It was 
said there : 


“The question always is : What is 
the contract? Is it that one certain act 
shall be done, with a sum annexed, 
whether by way of penalty or dama- 
ges, to secure the performance of this 
very act ? Or, is it that one of the 
two things shall be done at the elec- 
tion of the party who has to perform 
the contract, namely, the performance 
of the act or the payment of 
the sum of money ? If the former, 
the fact of the penal or other like sum 
being annexed will not prevent the 
Court’s enforcing performance of the 
very act, and thus carrying into execu- 
tion the intention of the parties ; if 
the latter, the contract is satisfied by 
the payment of a sum of money, and 
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there is no ground for proceeding 
against the party having the election 
to compel the performance of the 
other alternative. 


From what has been said it will be 
gathercd that contracts of the kind 
now under discussion are divisible 
into three classes : 


(i) Where the sum mentioned is strict- 
ly a penalty—a sum nam:d by way 
of securing the performance of the 
contract, as the penalty is a bond. 


(ii) Where the sum named is to be paid 
as liquidated damages on a breach 
ofthe contract. 


(iii) Where the sum named is an 
amount the payment of which may be 
substituted for the performance of the 
act at the election of the person by 
whom the money is to be' paid or the 
act done. 


Where the stipulated payment comes 
under either of the two first-mentioned 
heads, the Court will enforce the 
contract, if in other respects it can 
and ought to be enforced, just in the 
same Way as acontract not to doa 
particular act, with a penalty ad- 
ded to secure its performance or a sum 
named as liquidated damages, may be 
specifically enforced by means of an 
injunction ' against breaking it. On 
the other hand, where the contract 
comes under the third head, it is satis- 
fied by the payment of the money, and 
there is nO ground for the Court to 
compel the specific performance of the 
other alternative of the contract.” 


x7. Sir Edward Fry pointed out that 
the distinction between a strict penalty 
and liquidated damages for a breach 
of contract was important in common 
law where liquidated damages were 
considered’ sufficient compensation for 
breach of contract, but sums stipulated 
by Way of penalty stood on a different 
footing. He then said : 
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“But as regards the equitable ree 
medy the distinction is unimportant : 
for the fact that the sum nam<d is the 
amount agreed to be paid as liquida- 
ted damages, is equally with a penalty 
strictly so called, ineffectual to pre- 
vent the Court from enforcing the 
contract in specie.” 


18. The equitable principles which 


regulated the grant of specific perfor- 


mance by the separate Court of Equity 
which existed in England at one time 
have been given statutory form in 
India. It is, therefore, immaterial that 


r — 


the stipulated payment under the terms — 


of the contract under consideration be- 


fore us could be viewed as one for pay- — 


ment of liquidated damages. The ques- 
tion would still remain whether the 
Courts are relieved by the agreement 
between the parties of the duty to de- 
termine, on the facts ofa particular case, 
whether damages, 


specified, would really afford adequate 


specifi-d or left un- : 


compensation to the party which wants _ 


a conveyance of immovable property 


as agreed upon. 


1g. A reference to section 22 of the 
old Act, (the corresponding provisio 
is section 20 of the Act of 1963) would 
show that the jurisdiction of the Co1 
to decree specific relief is discretio 
and must be exercised on sound and 
reasonable grounds “guided by judicial 
principles and capable of correction b 
a Court of appeal.” This jurisdictio 
cannot be curtailed or taken away b 
merely fixing a sum even as liquidated 
damages. We think that this is made 
perfectly clear by the provisions of 
section 20 of the old Act (corresponding. 
to section 23 of the Act of 1963) so tha 
the Court has to determine, on the facts 
and circumstanceg of each case, befo 
it, Whether specific performance of “ 

















= 


contract to convey a property ought tof 


be granted. 
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zo. The fact that the parties them- 


























not, by itself, remove the strong presump- 
tion contemplated by the use of the 
words “ unless and until the contrary 
is proved”. The sufficiency or insuffi- 
ciency Of any evidence to remove such a 
resumption is a matter of evidence. 
The fact that the parties themselves speci- 
fied a sum of money to be paid in the 
event of its breach i is, nO doubt, a piece 
of evidence to be considered in deciding 
hether the presumption has been re- 
pelled or not. But, in our opinion, it 
is nothing more than a piece of evi- 
dence. Itis not conclusive or decisive. 


ax. The second assumption under- 
lying the contentions on behalf of the 


the presumption, contained in Explana- 
ion to section 12 of the old Acct, is re- 
moved, the bar contained in section 21 
of the old Act, against the specific en- 
forcement of a contract for which com- 
pensation in money isan adequate relief, 
automatically operates, overlooks that 
the condition for the imposition of the 
bar is actual proof that compensation 
in money is adequate on the facts and 
ircumstances of a particular case before 
the Court. The effect of the presump- 
tion is that the party coming to Court 
for the specific performance of a con- 
act for sale of immovable property 
ete not prove anything until the other 
Jside has removed the presumption. 
After evidence is led to remove the pre- 
*isumption the plaintiff may still be in a 
Osition to prove, by other evidence 
in the case, that payment of money 
does not compensate him adequately, 


g2. Inthe instant case, both sides have 
lea evidence. But, there is no evi- 
dence as to the extent of loss of prospe- 
ctiye gains to the Plaintiff-Respond:nt, 
who carries On a bakery business, from 
the deprivation of a site so valuable as 
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one in front of the Secunderabad Junc- 
tion Railway Station. In fact, there 
is no standard for judging the loss from 
such a deprivation either to the Plaintiff- 
Respondent or to the partners of the 
Alpha Hotel who are the real contending 
parties. No attempt was even made to 
gauge the value of future prospects of 
such a site to businessmen in the posi- 
tion of Plaintiff-Respondent and those 
Defendants-Appellants who are partners 
of the Alpha Hotel. It is clear that 
the property has got no such value for 
the first Defendant, who is a business- 
man fully occupied with a number of 
businesses at Delhi where he had been 
residing for 1g years in 1963. It is 
evident that he could not conveniently 
look after the property situated in Se- 
cunderabad. p 


23. The Defendants-Appellants had 
miserably failed to prove their case. The 
attempt to prove either fraud or misre- 
presentation or “an unfair advantage” 
over the first Defendant, so as to bring 
his case within section 22 (1) of the old 
Act, was totally unsuccessful. The 
Courts commented adversely on incor- 
rect assertions made by the first De- 
fendant who could not show anything 
beyond the penalty or damages clause 
in the contract for sale dated gth Octo- 
ber, 196a. It is strange that the first 
Defendant, while willing to pay Rs. 20,000 
as damages to the Plaintiff-Respondent 
will only get Rs. 10,000 more in prfté 
over Rs. 60,000 if his contract of sale to 
the partners of the Alpha Hotel were to 
stand. It is, therefore, clear that the 
first Defendant must have some ulterior 
motive in being prepared to suffer an 
ostensible loss of Rs. 10,000 even if his 
sale of 16th October, 1962 fo1 Rs. 70,000 
to the partners of the Alpha Hotel could 
be upheld. The Plaintiff himself had 
stated that financial considerations do 
not really determine his stand. We are 
unable to accept this profession of un- 


1) STATE OF MADRAS 7V. M/S LATEEF HAMID & CO. 


concern for financial gain on the part 
of an astute businessman like the first 
Defendant. It is more likely that there 
is some undisclosed understanding bet- 
ween him and the partners of Alpha 
Hotel who are also co-appellants with 
him before us. 


24. The result is that we think that the 
presumption contained in the Explana- 
tion to section 12 of the old Act was not 
rebutted here. In such cases equity 
helps honest Plaintiffs against Defen- 
dants who break solemnly given un- 
dertakings. ‘The High Court had rightly 
decreed the suit for specific performance 
of the contract. 


25. Lastly, it was urged before us that 
the High Court should not have lightly 
interfered with the exercise of its discre- 
tion by the trial Court to grant or not 
to grant specific performance on the 
facts and circumstances of this case. 
It is clear that the discretion as laid 

Own in section 22 Of the old Act 
(corresponding to section 20 of the Act 
of 1963), is not to be exercised arbitrarily 
but on sound and reasonable grounds 
“ guided by judicial principles so that 
it is capable of correction by a Court 
of appeal”, It appeared, quite rightly, 
to the High Court that the trial Court 
had gone completely astray in the exer- 
cise of its discretion on the footing that 
the Plaintiff-Respondent enjoyed an un- 
fair advantage ”? over the first Defen- 
dant-Appellant, whereas, on the facts 
and circumstances of the case, it was 
the first Defendant who was placed in 
a position to exploit the need of the 
plaintiff and the plaintiff’s allegedly 
insecure position under the first agree- 
ment. It is clear that the Plaintiff- 
Respondent had dealt very fairly and 
squarely with the first Defendant-Ap- 

ellant. The trial Court’s error in the 
= of its discretion On an utterly 
untenable, fanciful and unsound ground 

s—10 
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was rightly corrected by the High 
Court. . 

26. We, therefore, dismiss this appeal 
with costs. 


V.K. Appeal dismissed.- 
THE SUPREME COURT OF INDIA.. 
(Civil Appellate Jurisdiction.) 

PRESENT :—K. S. Hegde and A. N. Grover, 
JJ- 

State of Madras 
D. 

M/s. Lateef Hamid & Co. Respondent.. 


(A) Gonstitution of India (1950), Article 
133—Finding of fact by Sales Tax Tribunal? 
—High Court declining to interfere—Supreme- 
Gourt if can alter finding—Practice. 


The assessing officer as well as the Appel-- 
late Assistant Commissioner disallowed the- 
two exemptions asked for by the assessee. 
on the ground that there was inter- 
polation in the relative documents- 
covering the turnover. The Tribunal 
reversed that finding of those authorities- 
and allowed the exemptions asked for.. 
This finding of the Tribunal was essentially 
a finding of fact and hence the Supreme- 
Court would not be justified in interfering: 
with that finding and more so as the. 
High Court had declined to interfere with- 
that finding. [ Para. 2.]| 


(B) Madras General Sales Tax Act (I of 
1959), sections 31 and 61—Madras General 
Sales Tax Act (IX of 1939), sections 11 and 
12 (1)—Dealer in hides and skins—Asseis~ 
ment for the year 1958-59 made after ths- 
coming into force of 1959 Act—Appeal by 
assessee under section 31 of 1959 Act—Appel- 
late authority while disposing of that appeal 
enhancing assessment—Validity of enhance-- 
ment, 


Until gist March, 1959, sales tax was: 
being levied on dealers in the State of 


Appellant ** 


*C.A. No, 2186 of 1968, and September, 1971. 
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Madras under the provisions of the 
Madras Sales Tax Act, 1939. The turn- 
over of the assessee, a dealer in hides and 
skins, for the year 1958-59 stood charged 
with the liability to pay tax as leviable 
ander the 1939 Act. The 1939 Act was 
repealed by the Madras General Sales 
"Tax Act, 1959. That Act came into 
force on ist April, 1959. For the year 
1958-59 the assessee was assessed after 
the 1959 Act came into force. Against 
this order the assessee filed an appeal 
under section 31 of the 1959 Act. The 
Appellate Assistant Commissioner en- 
hanced the assessment while disposing 
of the appeal. Aggrieved by that order, 
the assessee took up the matter in appeal 
to the Tribunal. The Tribunal held 
that the appellate authority was incompe- 
tent to enhance the assessment. This was 
upheld by the High Court in revision. 
The High Court opined that under the 
1939 Act, the appellate authority while 
exercising its appellate powers could not 
have enhanced the assessment of the 
assessee, ‘That was an immunisation pro- 
tection afforded to the assessee under the 
1939 Act. Such an immunity or protec- 
tion was a vested right of the assessee. 
The same not having been taken away 
either expressly or by necessary implica- 
zion by the provisions of the 1959 Act, 
the Appellate Assistant Commissioner 
could not have enhanced the assessment. 
It further held that the immunity or 
protection of the assessee is protected by 
section 61 (1) of the 1959 Act as 
amended in 1963, with retrospective 
effect. On appeal to the Supreme Court : 


Held: The High Court was wrong in 
holding that the Appellate Assistant Gom- 
missioner had no power to enhance the 
assessment. [ Para. 20.] 


The power conferred on the Appellate 
Assistapt Commissioner under section 31 
of the 1959 Act combined to an extent 
both the appellate power as well as the 
special power of the Commercial Tax 
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Officer had under sections 11 and 12 (1) 
of the 1939 Act. Hence the changes 
effected by the 1959 Act in the machinery 
provisions did not touch the substance 
of the matter. There was no basis for 
saying that the provisions of the 1959 
Act relating to the determination of the 
assessment were more onerous than 
those in the 1939 Act. The 1959 Act 
merely simplified the procedure without 
touching the substance of the right of 
the parties. No benefit that was avail- 
able to an assessee as regards the proce- 
dure was taken away by the 1959 Act. 
It cannot therefore be said that any vested 
right of the assessee had been in fact 
affected by the 1959 Act. [ Para. 12.} 


Deputy Commissioner of Commercial Taxes v. 
M. Balasundaram © Ga., (1963) 14 8.T.C. 
996, overruled. Some of the observa- 
tions in Deputy Commissioner of Commercial 
Taxes v. Sri Swami & Go., (1962) 13 
S.T.C. 468, held not correct though 
the decision itself was not open to question. 


[ Para. 18.]} 
Cases referred to :— 


Deputy Gommissioner of Gommercial Taxes, 
Madras Division v. Sri Swami and Gompany, 
(1962) 13 S.T.G. 468; Deputy Gommis- 
sioner of Gommercial Taxes, Madras Division 
v. M. Balasundaram & Go., (1963) 14 
S.T.G. 996 ; Vellukutty v. Kerala Sales Tax 
Appellate Tribunal, Trivandrum and others, 
(1967) 20 S.T.C. 28. 


Appeal from the judgment and Order, 
dated the grd July, 1967 of the Madras 
High Court in Tax Case No. 250 of 1964 
(Revision No. 172.) 


S. T. Desai, Senior Advocate (A. F. 
Rangam, Advocate, with him), for 
Appellant. 


M/s. R. P. K. S. Shankardass, R. Vasudeva 
Pillai, P. Keshava Pillai and Rajiv Sawhney, 
Advocates, for Respondent. 


1) 


The Judgment of the Court was delivered 
by 


Hegde, J.—This appeal by certificate arises 
from the decision of the High Court of 
Madras. It raises two questions for 
decision viz.: (1) whether the High 
Gourt was right in its opinion that the 
Appellate Assistant Commissioner of Com- 
mercial Taxes was incompetent to en- 
hance the assessment of the assessee, the 
respondent herein; and (2) whether the 
High Court was justified in holding that 


the additional exemptions granted by 


the Tribunal were justified by the evi- 
dence on record, 


2. There is no merit in the second con- 
tention Therefore it will be convenient 
to dispose it of even before going to the 
facts of the case. The assessing Officer 

well as the Appellate Assistant Com- 
missioner of Commercial Taxes dis 

wed the two -exemptions asked for 
by the assessee on the ground that there 
was interpolation in the relative docu- 
The Tri- 







It appears from the order of 
the Tribunal that it proceeded on the 
basis that there was no interpolation. 
This finding of the Tribunal is essentially 
a finding of fact and hence we will not be 
justified in interfering with that finding 
and more so as the High Court has declin- 
ed to interfere with that finding. 


3- This takes us to the real controversy 


in the appeal namely whether the Appel- . 


late Assistant Commissioner had power 
to enhance the assessment of the assessee. 
The assessee is a dealer in hides and 
skins at Madras; We are concerned 
herein with its assessment for the year 
1958-59. That assessment was made on 
24th March, 1961. By his order, dated 
16th August, 1962 the Appellate Assistant 
Commissioner enhanced the assessment of 
the assessee while disposing of the appeal 
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filed by the assessee. Until 31st March, 
1959, sales tax was being levied on dealers 
in the State of Madras under the provi- 
sions of the Madras Sales Tax Act, 1939 
(to be hereinafter referred to as the 
“1939 Act”). The assessee’s turnover 
for the year 1958-59 stood charged with 
the liability to pay tax as leviable under 
the 1939 Act. ‘Fhe 1939 Act was repealed 
by the Madras General Sales Tax Act, 
1959 (to be hereinafter referred to as the 
“1959 Act”). That Act came into 
force on ist April, 1959. As seen earlier 
the assessee was assessed after that Act 
came into force. The assessee filed its 
appeal under section 31 of that Act and 
the Appellate Assistant Commissioner 
dealt with that appeal under that provi- 


sion., 


4: Aggrieved by that order, the assessee 
took up the matter in appeal to the Tri- 
unal. The Tribunal following the decision 
of the Madras High Court in Deputy 
Gommissioner of Gommercial Taxes, Madras 
Division v. Sri Swami and Company 1, accepted 
the contention of the assessee. As against 
that decision, the State of Madras went 
up in revision to the High Court under 
section 38 of the 1959 Act. That peti- 
tion was dismissed. Hence this appeal. 


5. The High Court has opined that 
under the 1939 Act, the appellate autho- 
rity while exercising its appellate powers 
could not have enhanced the assessment 
of the assessee. That was an immunisation 
protection afforded to the assessee under 
the 1939 Act. Such an immunity or 
protection was a vested right of the 
assessee. The same having not been 
taken away either expressly or by neces- 
sary implication by the provisions of 
the 1959 Act, the Appellate Assistant 
Commissioner could not have enhanced 
the assessment. It further held that 
immunity or protecfion of the assessee 
is protected by section 61 (1) of thè 





r. (1962) 19 S.T.C, 468. 
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1959 Act as amended in 1963, which 
amendment was retrospective in its 
operation. 


6. The turnover of the assessee during 
the year 1958-59 became charged with 
liability to pay sales tax under the 1939 
Act as and when the assessee effected 
sales and the total salestax liability 
of the assessee for that year became 
fixed under the same Act on 31st March, 
1959. Hence the charging section in 
the 1959 Act is not relevant for deter- 
mining the liability of the  assessee. 
Herein we have only to consider the 
effect of the change in the machinery 
provisions. Before enhancing the assess- 
ment the Appellate Assistant Commis- 
sioner had given opportunity to the 
assessee to show Cause against the pro- 
posed enhancement. The Appellate 
Assistant Commissioner rejected the 
contention of the assessee that he had no 
power to enhance the assessment as the 
power to enhance assessment conferred 
on him by section 31 of the 1959 Act 
was inapplicable to the proceedings 
before him. 


4. We shall now examine the relevant 
provisions of the 1939 Act and the 1959 
Act. We shall first take up the material 
provisions in the 1939 Act. Section 2 (a-2) 
defines the expression “ assessing 
authority * as meaning any person 
authorised by the State Government 
to make any assessment under the Act, 
The expression “Commercial Tax Officer” 
is defined in section 2 (a-3) as meaning 
any person appointed to be a Commercial 
Tax Officer under section 2-B. The 
Deputy Commissioner is defined in 
section 2 (6-1) as meaning any person 
appointed to be a Deputy Commissioner 
of Commercial Taxes under section 2-B. 
Section 2-B empowers the State Govern- 
ment to make appointments of as many 
Deputy Commissioners of Commercial 
Taxes and Commercial Tax Officers 
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as they think fit for the purpose of per- 
forming the functions respectively con- 
ferred on them by or under the Act. 
The expression “Appellate Tribunal” 
is defined in section 2 (a-2) as meaning 
the Tribunal appointed under section 
2-A, which empowered the Government 
to appoint a Tribunal consisting of 
three members to exercise the functions 
conferred on the Appellate Tribunal by 
or under the Act. Section 11 provided 
for appeal by the assessee objecting to 
an assessment made on him under sec- 
tion 9 (2) within the prescribed period. 
Section g prescribed the procedure to 
be followed by the assessing authority. 
Section 12 (1) conferred certain special 
powers on the Commercial Tax Officer. 
It said that “ the Commercial Tax 
Officer” may : 
“ (i) Suo motu or 
(ii) in cases in which an appeal does 
not lie to him under section 11, on 
application, call for and examine the 
- record ofany order passed or pro- 
ceeding recorded under the provisions 
of this Act by any officer subordi- 
nate to him, for the purpose of satis- 
fying himself as to the legality or 
propriety of such order or as to the 
regularity of such proceeding, and 
may passsuch order with respect thereto 
as he thinks fit.” 


8. The application under section 12 (1) 
(i) could have been made even by 
the assessing authority. It may also 
be remembered that the Commercial 
Tax Officer was one of the authorities 
charged with the duty to see that no 
taxable turnover went untaxed. The 
power under section 12 (1) could have 
been exercised within three years from 
the date the assessee was served with 
the assessment order. Power under sec- 
tion 12 (1) (i) could have been exercised 
by the Commercial Tax Officer 
simultaneously with the exercise of his 
appellate powers under section 11 (1). 


at 
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9. Section 12 (2) conferred special 
powers on the Deputy Commissioner 
to call for and examine any order or 
proceeding recorded under the provisions 
of the Act for satisfying himself as to the 
łegality or propriety of that order or 
as to the regularity of such proceeding 
and to pass such order with respect 
thereto as he thinks fit. This power he 
could have exercised within four years 
from the date on which the assessment 
order was communicated to the assessee. 


zo. Section 12-A provided for an appeal 
by an assessee objecting to an order 
relating to his assessment passed by 
the Commercial Tax Officer whether 
on appeal under section 11, or under 
section 12, sub-section (1) or by the 
Deputy Commissioner under section 12, 
sub-section (2) subject to certain con- 
ditions with which we are not concerned 
in this case. The assessee as well as the 
Deputy Commissioner were conferred 
with power to move the High Court 
under section 12-B within the prescribed 
period against the order of the Appellate 
Tribunal on the ground that that order 
either decided erroneously a question 
of law or it failed to decide the question 
of law arising for decision. 


xx. This takes us to the relevant pro- 
visions in the 1959 Act. Therein again 
“* the assessing authority’ is defined in 
section 2 (c) as meaning any person 
authorised by the Government or by any 
authority empowered by them to make 
assessment under the Act. Against 
the order of assesiment made by the 
assessing authority an appealby any 
person objecting to the assessment lies to 
the Appellate Assistant Commissioner 
appointed under section 28, sub-section 
(3). Section 31 empowers the Appellate 
Assistant Commissioner to confirm, 
reduce, enhance or annul the assess- 
ment. The power to enhance the assess- 
ment was conferred on the Appellate 
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Authority for the first time by the 1959 
Act. Under this Act also the Deputy 
Commissioner’s power to sto motu 
revise the order of assessment is retained, 
subject to certain conditions. Any 
person objecting to the order made by 
the Appellate Assistant Commissioner 
under section 31 (3) or against the order 
made by the Deputy Commissioner 
under section 31 (1) can appeal to the 
Appellate Tribunal. Under section 38 
the assessee or the Deputy Commissioner 
can take up a revision to the High Court 
either on the ground that the Tribunal 
has decided a question of law erroneou- 
sly or it has failed to decide a question 
of law arising for decision. 


rz. In the matter of assessment, the 
purpose of the 1939 as well as the 1959 
Act is identical. That purpose was and 
is to see that neither the assessee is over- 
assessed nor the State is deprived of the 
Revenue to which it is entitled. Under 
the 1939 Act, an aggrieved assessee 
could first appeal to the Appellate 
Authority and then to the Tribunal. Fur- 
ther he could on questions of law go up 
in revision to the High Court. To 
protect the interest of the State, 
special powers were conferred on the 
Commercial Tax Officer as well as the 
Deputy Commissioner of Commercial 
Taxes. If the Deputy Commissioner 
was not satisfied with the decision of 
the Tribunal on questions of law, he 
could have gone up in revision to the 
High Court. Under the 1959 Act, the 
procedure was simplified to some ex- 
tent. The Appellate Assistant Com- 
missioner who primarily took over the 
quasi-judicial functions of the Com- 
mercial Tax Officer was conferred with 
power not only to confirm, vary or 
annul the assessment but also the power 
to enhance the assessment. The, power 
conferred on him under section 31 of 
the 1959 Act combines to an extent both 
the appellate power as well as the special 


78 . THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT) 


power the Commercial Tax Officer had 
under sections 11 and 12 (1) of the 1939 
ct. Hence the changes effected by 
ki 1959 Act in the machinery provisions 
o not touch. the substance of the matter. 
Even as regards the time within which 
the enhancement of assessment can be 
made the change, excepting in exceptional 
cases, is in favour of the assessee. The 
Commercial Tax Officer could have 
exercised his special powers under sec- 
tion 12 (1) of the 1939 Act within three 
years from the date the assessment order 
was served on the assessee. Under the 
1959 Act, he can enhance the assessment 
only during the pendency of the appeal 
and not thereafter. Herein we are not 
concerned with the special powers of 
the Deputy Commissioner nor with the 
powers of the Tribunal or the High Court. 
In our opinion there is no basis for saying 
that the provisions of the 1959 Act 
lating to the determination of the 
ent are more onerous than those 
in the 1939 Act. The 1959 Act in our 
inion merely simplified the procedure 
ithout touching the substance of the 
right of the parties. No benefit that 
as available to an assessee as regards 
the procedure was taken away by the 
1959 Act, if We ignore the remote possi- 
bility of an appeal pending before an 
ppellate Assistant Commissioner for 
more than three years and that authority 
ailing to exercise his power to enhance 
the tax within that period. The assessee 
before us cannot even have the benefit 
of such a contingency because the order 
of assessment in this case was made on 
24th March, 1961 and the appellate 
order was passed on 16th Agust, 1962. 
In this case it cannot be said that any 
vested right of the assessee had been 
in fact affected by the 1959 Act. 







13. Now: we. shall go to section 61 
of the 959 Act on the basis of which the 
Tribunal and the High Court have up- 
held the contention of the , assessee. 
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Section 61 (1) to the extent materia! 
for our purpose reads: 


“6x (1) (i) The Madras General 
Sales Tax Act, 1939 (Madras Act IX 
of 1939), (hereinafter in this section 
referred to asthe said Act), is hereby 
repealed. 


(ii) The repeal of the said Act by 
clause () shall not affect :— 


(a) anything done or any offence 
committed, or any fine or penalty - 
incurred or any proceedings begun 
before the commencement of this 
Act; or 


(6) the previous operation of the said 
Act or anything duly done or suffered 
thereunder ; or 


(c) any right, privilege, obligation or 
liability acquired, accrued or incurred 
under the said Act: or 


(d) any fine, penalty, forfeiture or 
punishment incurred in respect of 
any off:nce, committed against the 
said Act; or 


(e) any investigation, legal proceeding 
or remedy in respect of any such 
rigat, privilege, obligation, liability, 
fine, penalty, forfeiture or punish- 
ment as aforesaid; 


and any such investigation, legal 
proceeding or remedy may be insti- 
tuted, continued or enforced and any 
such fine, penalty, forfeiture or punish- 
ment may be imposed, as if this Act 
had not been passed. 


(iii) Subject to the provisions of clause 
(it) anything done or any action taken 
including any appointment, made, noti- 
fication, notice or order issued, rule, 
form or regulation framed, certificate, 
licence or permit granted, under the 
said Act shall be deemed to have been 
done or taken under the corresponding 
provision of this Act and shall continue 
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in force accordingly, unless and until 
superseded by anything done or any 
action taken under this Act. 


(2) Notwithstanding anything con- 
tained in sub-section (1) any appli- 
cation, appeal, revision or other pro- 
ceeding made or preferred to any 
officer or authority under the said Act 
and pending at the commencement 
of this Act, shall after such com- 
mencement, be transferred to and 
disposed of by the officer or authority 
who would have had jurisdiction to 
entertain such application, appeal, 
revision or other proceeding under 
this Act if it had been in force on the 
date on which any application, 
appeal, revision or other proceeding 
was made or preferred.” 


14- The rules framed under ‘the 1939 
Act (the Madras General Sale Tax Rules, 
1939), provide for the appointment of 
Assistant Gommercial Tax Officers and 
the Deputy Commercial Tax Officers, 
By his order dated 15th September, 1939, 
in exercise of the powers conferred on 
him by clause (a) of section 2 and sub-sec- 
tions (1) and (2) of section 14 of the 1939 
Act, the Governor of Madras authorised 
the Assistant Commercial Tax Officers 
to exercise the powers of the assessing 
authority in the case of dealers whose 
turnover does not exceed Rs. 20,000 and 
Deputy Commercial Tax Officers to 
exercise the powers of an assessing 
authority in the case of dealers whose 
turnover exceeds Rs. 20,000. It is not 
necessary to refer to the exceptional 
cases for which provision is made in the 
provisos to clause (1) of that order. 
Rule 13 (1) ofthe rules prescribed that 
subject to the provisions of section 11 any 
person aggrieved by any original order 
of an assessing authority may appeal 
to the Commercial Tax Officer of the 
District. The proviso to ‘that section 
permits the Board of Revenue to transfer 
an appeal pending before a Commercial 


TS 


Tax Officer to another Commercial Tax 
Officer for reasons to be recorded in 
writing. But the usual appellate 
authority is the Commercial Tax Officer 
of the District. Hence the Commercial 
Tax Officer had both the powers of the 
appellate authority as well as the special 
powers conferred on him under section 
12 (1) of the 1939 Act. By the exercise 
of those two powers, he could have con- 
firmed, altered, amended or enhanced 
the assessment made. The , power con- 
ferred on the appellate authority under 
the 1959 Act is not wider than what the 
Commercial Tax Officer had ynder the 
1939 Act. Hence the 1959 Act does 
not adversely affect in any manner the 


` right of appeal an assessee had under 


the 1939 Act. If one probes into the 
grievance of the assessee before us, it 
would be obvious that it is wholly 
imaginary. No assessee has any vested 
right in the procedure prescribed under 
the 1939 Act. So long as the new pro-. 
cedure laid down in the 1959 Act does. 
not interfere with any of his vested rights, 
an assessee has no right toclaim that his 
case must be dealt with under the pro- 
visions of the repealed Act. It is well 
settled that the new procedure prescribed. 
by law governs all pending cases. As seen 
earlier, the assessee filed its appeal under- 
section 31 of the 1959 Act and not under 
section 11 of the 1939 Act. But that. 
isa minor aspect. What is of the 
essence is that his right of appeal under 
the 1959 Act does not take away 
in any manner any of his vested rights 
under the 1939 Act. 


15. In view of what we have said herein- 
before, it is not necessary for us to con- 
sider the meaning of the words “ any 
right, privilege........ accrued...... 
under the Act” in section 61 (1) (i#) 
(c). We repeat that no right of the 
assessee was infringed by the provisions 
of the 1959 Act. _In this view, it is not 
necessary to examine the scop¢ of sec- 
oar 


x80 
rtion 61 (2) of the 1959 Act about which 


there was considerable argument before 
us. 


a6. The decision under appeal is based 
on the earlier two decisions of that High 
‘Court i.e., in Deputy Commissioner of Gom- 
mercial Taxes, Madras Division v. Sri Swami 
@ Go. and Deputy Commissioner of Gom- 
mercial Taxes, Madras Division v. 
M. Balasundaram & Go.? Hence it is 
imecessary to examine the correctness of 
‘those decisions. In Swamt &@ Co. Gase! 
the assessee was assessed by the 
Deputy Commercial Tax Officer for its 
vturnover for the year 1955-56 under the 
"939 Act. The order of assessment 
was passed on 15th December, 1956. 
The assessee filed an appeal before the 
Commercial Tax Officer on 15th 
Bebruary, 1957. During the pendency 
-of the appeal, the 1959 Act came into 
tforce on ist April, 1959. Thereafter 
the appeal was transferred to the Ap- 
pellate Assistant Commissioner. The 
Appellate Assistant Commissioner reduced 
the turnover of the assessee to a 
certain extent. Not being satisfied 
-with the order of the Appellate Assis- 
tant Commissioner, the assessee preferred 
a further appeal to the Appellate Tri- 
bunal. In the course of the hearing of 
tthe appeal by the Tribunal the State 
representative filed a petition secking 
enhancement of the turnover of the 
assessee on certain grounds. The Tri- 
bunal rejected that plea holding that the 
-assessee had a vested right to have his 
appeal disposed of under the provisions 
of the 1939 Act. It may be noted that 
-under the 1939 Act, only an  assessee 
could have appealed to the Tribunal 
against the order of the Appellate 
Assistant Commissioner but under the 
1959 Act both the assessee as well as the 
Deputy Commissioner can appeal 
against his order. Aggrieved by the 
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order ofthe Tribunal, the Deputy Com- 
missioner took up the matter in revision 
to the High Gourt. The High Court 
allowed the revision petition. It held 
that the Tribunal went wrong in holding 
that the petition filed by the State 
representative for enhancement of the 
assessment was not maintainable. In 
the course of its judgment the High 
Court observed ; 


“The immunity or protection which 
the assessee had under the 1939 Act 
so as to save the assessment made by 
the Deputy Commercial Tax Officer, 
the primary assessing authority from 
being enhanced by the exercise of 
the appellate power by the Commercial 
Tax Officer, is a vested right, which 
cannot be interfered with or in any way 
impaired having regard to the specific 
provisions of section 61 (1) of the 
Madras Act I of 1959. The order 
of the Appellate Assistant Commis- 
sioner only reduced the turnover 
to the benefit of the assessee, and it is 
clear that there was no violation of 
the vested right of the assessee by 
reason of the said order. The order 
of the Appellate Assistant Commis- 
sioner was passed after the coming 
into force of the 1959 Act and on that 
date the assessee had no vested right 
to prevent an enhancement of - his 
assessment by the future appellate 
authority, namely the Tribunal, 
The Tribunal entertained an appeal 
at the instance of the assessee_ only 
under the new Act as the order ap- 
pealed against was one passed after 
the coming into force of the new Act, 
and by a Tribunal which functioned 
under the new Act. It is impossible 
for the assessee to maintain the posi- 
tion that any order of the Appellate 
Tribunal enhancing the assessment 
made by the Appellate Assistant Com- 
missioner would amount to depriva-. 
tion of their vested rights or violation 
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of the provisions of section 61 (1) of 
the 1959 Act.” L 


17. These observations appear to us 
to be somewhat incongruous. : As seen 
earlier under the 193g Act the Revenue 
could not have appealed either against 
the order of the assessing authority or 
against that of the appellate authority. 
If the non-existence of the right of appeal 
on the part of the Department is consi- 
dered as an immunity or protection and 
if that immunity or protection is con- 
sidered. as a vested right, the assessee 
will have that right both at the stageé 
of the appeal to the Appellate Assistant 
Commissioner as well as at the stage of 
the appeal to the Tribunal. It is diffi- 
cult to follow how the High Court was 
able to make a dichotomy as between 
the powers of the Appellate Assistant 
Commissioner and that of the Tribunal 
in that regard. If the newly consti- 
tuted Tribunal were clothed with wider 
and larger powers as opined by the High 
Court, the same would be the case with 
the Appellate Assistant Commissioner, 
In our opinion ,the true test to be applied 
to the case was whether in fact any vested 
right of the assessee had been taken away 
under the 1959 Act because of the, en- 
largement of the powers of ‘the first ap- 
pellate authority or that of. the Tribunal. 
As seen earlier, no real right of the asses- 
see was infringed by the 1959 Act because 
of the.enlargement,of the powers of those 
authorities. l 


18. This takes us to the decision in 
Balasundaram .& Cots caset, This case 
was decided by the same Bench which 
decided Swami &@ Go's case*, Therein 
the assessee was assessed to sales tax under 
the 1939 Act. During the pendency 
of its appeal to the Commercial Tax 
Officer, the 1959 Act came into force. 
Its appeal was transferred to the Appellate 
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Assistant Commissioner who enhanced 
the assessment. But on a further ap- 
peal, the Tribunal came to the con- 
clusion that the Appellate Assistant Com- 
missioner had no jurisdiction to enhance 
the assessment. As against.that order, 
the Deputy Commissioner of Gommercial 
Taxes went up in revision to the High 
Court. The High Court held that the 
assessce had a vested.right at the time 
when the 1959 Act came into forcé to 
prevent the Commercial Tax Officer 
from enhancing the assessment im the 
course of the appeal preferred by. him. 
However there was always the peril 
of the Commercial Tax Officer, who wes 
also the revising authority, revising ‘the 
assessment to his prejudice in exercise 
of his revisional power, but that peril 
effectively disappeared when under the 
1959 Act; the revisional power was .con- 
ferred upon the Deputy Commissioner 
of Commercial Taxes‘ and not upon the 
Appellate Assistant | Commissioner, 
Therefore. the interference by the Ap- 
pellate Assistant Commissioner with. the 
assessment order passed by the Deputy 
Commercial Tax Officer to the prejudice 
of the assessee in`the purported exercise 
of his appellate power, was'clearly viola- 
tive of the assessee’s vested rights, “In | 
our opinion. this decision proceeded on 
a wrong basis. ‘The question before 
the. High Court was whether there. was 
a vested right in the assessee not to have 
his assessment enhanced, under the 1939 
Act and whether that vested right had 
been in any manner infringed by the 
1959 Act. As seen earlier he had no such 
vested right under the 1939 Act. The 
fact that a different procedure is pres 
cribed under the 1959 Act for enhancing 
the assessment cannot be said to be an 
infringement of a vested right. “No oné 
can have a vested right in a mere pro- 
cedure... -We are of. opinion ” tha 
Balasundaram’s a was wrongly decided 








1e (1963) 148.T.0,996,° 7p i 


83 


and some of the observations in Swami 
& Gos caset, are not correct though the 
decision in that case is not open to ques 
tion, 


1g. Mr. S. T. Desai, learned Counsel 
for the Revenue placed strong reliance 
on the.decision of a Division Bench of 
the Kerala High Court in Vellukuity v. 
Kerala Sales Tax Appellate Tribunal, Tri- 
vandrum and -othsrs?. .Therein, inter- 
preting a provision similar to section 
61 (2) of the Act, the High Court came 
to the conclusion that the clause “be 
transferred to and disposed of by the 
Officer or authority who would have 
had jurisdiction to entertain such appli- 
cation, appeal, revision or other proceed- 
ing under this Act, if it had been in 
force on the date on which any applica- 
tion, appeal, revision or other proceeding 
was made or preferred”? conferred power 
on the appellate authority to enhance 
assessment. ‘The correctness of this con- 
clusion was contested by Mr. Shankar 
Das,.. learned Counsel for the assessee. 
According: to him that clause merely 
provided for transference of the appeals 
pending before the authorities under 
the 1999 Act to the authorities under 
1959 Act without enlarging their powers. 
In view of our conclusion that no vested 
right of the assessee had been interfered 
with, it is not necessary for us to go into 
this controversy. 


š For the reasons mentioned above, 
this appeal is allowed, orders of the High 
Gourt as- well as that of the Tribunal are 
t aside -and the case is remitted to the 
ribunal for disposal aecording to law. 
In the circumstances of the case we direct 
the parties to bear their own costs both 
in this-Court-as well as in the High 
Court. 
4 


V.K. 


Appeal allowed. 
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(Givil Appellate Jurisdiction.) 


PRESENT :—K. S. Hegde, P. Faganmohan 
Reddy and D. G. Palekar, FJ. 


State of Tamil Nadu and others ete. 
Appsllants* ` 


0. 


S. K. Krishnamurthy etc. 
: -» Respondents. 


Madras Education Rules and the Text Book 
CGommitice Rules—Scope—Rules in the nature 
of Departmental instructions not conferring 
any right on the Publishers—Rules, tf in the 
nature of an assurance to publishers that books 
once prescribed for a period will not be changed. 


Thereis no warrant for concluding that 
the Madras Education Rules and the 
Text Book Committee Rules hold out 
any representation or even an assurance 
to the publishers that the books once 
prescribed will not be changed nor is 
there any justification for the assumption 
that these rules envisage the participation 
of the publishers in the scheme and as 
such the Government will be estopped 
from resiling from the representation that 
the period will not be altered. ‘The 
Education Rules though called 
rules are really administrative instructions 
for the guidance of the Department. 
A perusal of these rules show that. they 
are in the nature of Departmental instruc- 
tions and do not confer any right on the 
publishers. Nor are they designed: to 
safeguard the interests of the publishers 
but are conceived in the public intetest. 
The Government is at liberty to change 
the text-books or to delete from or add 
to the list or even prescribe books which 
are not in the list. When once it is 
accepted that the instructions do not 
confer any right on or create an interest 
Seen a ed ee ge eee ee ee 
* C. As, NOs, 557 to 575 Of 1971. i 
18th Jamar, 1979, 
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in the publishers but are conceived in the 
public interest and the Government has 
full liberty in’ the matter of approval as 
well as the power of control over the kind 
of books that should be prescribed in the 
schools, the publishers cannot say that 
they cannot be changed within the period 
for which they are stated to be current. 
The period during which a Text book 
once’ prescribed is to continue is more an 
injunction to the Managers of the schools 
than an assurance to the publishers that 
they will not be. changed because that 
power, even if it be conferred by adminis- 
trative rules made under Article 162, 
_ empower the Managers subject to the 
approval of the authority concerned to 
change them within the period specified 
therein or the Government to forbid or 
prescribe the use of any: book or books 
in the recognised schools. The impugned 
letter in this case can, therefore, be said 
to have been issued by the Government 
in exercise of the power reserved to it 
under those very rules. - [Para. 3.] 


Cases referred to = 


Union of India and others v. M/s. Indo- 
Afghan Agencies Lid., (1968) 2 S.G.R. 
366 : (1968) 2 S.C.J. 889 :.A.I.R. 1968 
S.C. 718; Sankaranarayanan v. The State 
of Kerala, (1971) 2S.A.C. 361 5 M/s. 
Narainderchand Hemraj v. Lt. Governor, 
Union Territory, Himachal Praaesh, G.A. 
No. 1313 of 1970 decided on 5th October, 
1971 (Unreported) ; The State of Asssam v. 
Ajit Kumar Sharma, (1965) 1 S.G.R. 8go : 
A.LR. 1965, 8.G. 1196. 


Appeals from the judgment and Order 
dated the 3rd Spetember, 1970 of the 
Madras High Court in Writ Petitions 
Nos. 768, 1465 and 1467 tc 1483 of 1970. 


S. Govind Swaminadhan, Advocate-General 
for the State of Tamil Nadu, (S. Mohan 
and A. V. Rangam, Advocates, with 
him), for Appellants (in all the 
Appeals), 
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M]s. K. K. Venugopal and K. R. Nambiar, 
Advocates, for Respondents (In G.As, 
Nos, 557 to 559 and 561 to 475 of 1971). 


The Judgment of the Court was delivered 
by 


Jaganmohan Reddy, J— 22 writ peti- 
tions were filed in the High Court of 
Madras by publishers of text books for 
Government schools, district board and 
municipal council schools challenging 
the directions of the Deputy Secretary 
to Government, Education Department, 
contained in his D.O. Letter No. 54582/ 
E5/69, Education, dated 12th August, 
1969 addressed to District Collectors and 
local board authorities that they should 
intimate to the publishers of the books 
which are prescribed for the year 1969-70 
that after the end of the school year they 
will no longer be prescribed. A Division 
Bench of the High Court allowed the 
writ petitions. From this decision, 19 
appeals are before us by certificate. It 
appears that the Government of Tamil 
Nadu in furtherance of its policy to 
nationalise text-books for schools, was 
intending to publish them through the 
Tamil Nadu Text Books Corporation 
pursuant to’ which it has issued:the im- 
pugned D.O. letter. The writ petitions 
which are the subject-matter of: these 
appeals raise similar grounds and we 
will adopt the averments in Writ Petition 
No. 768 of 1970, as being typical of the 
other writ petitions, which course was 
also adopted by the High Court. 


2. The respondent in that appeal alleged 
that the impugned D.O. letter giving the 
aforesaid directions is illegal and void.as 
being contrary to the Madras Educatiqnal 
Rules and the Text Book Committee 
Rules made by the Governor of Tamil 
Nadu in pursuance of the powers vested 
under Article 162 of the Constitution and 
affected respondent’s fundamental rights 
under Article 19 (1) (g) of the Constitu- 
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tion inasmuch as his business of publishing 
text books has been seriously jeopardised 
and has practically bcen brought to a 
standstill; that it is not open to the 
Government of Tamil Nadu to act 
contrary to the general rules made under 
Article 162 of the Constitution ; that the 
policy of nationalisation of the text-books 
is itself illegal and- void ; that the princi- 
ples of natural justice have been violated 
in ‘that under the rules once text books 
“have been approved and selected for the 
‘schools and have been prescribed, they 
remained current for three years; as such 
to cancel this continuance for the remain- 
ing. period without notice and without 
hearmg would result in heavy financial 
loss ; and that as under Article 19 (6) of 
the Constitution the trade carried out by 
the private citizens can be restricted only 
in pursuance of a law which enables the 
State to have a monopoly of that trade, 

it will not be open to the State to set up 
a text-books society to have a monopoly 
over the text-books trade without the 
authority of law and an executive order 
purporting to do this would be violative 
of Article 19 (1) (f) and (g) of the 
Gonstitution.: It was further averred 
that even if it is assumed that Article 
19 (6) does not apply to their case, their 
fundamental rights cannot be restricted 
only for the purpose of enabling a State 
or the corporation owned or controlled 
by the-State to carry on the particular 
trade to the exclusion of private citizens. 
The High Gourt disposed of the writ 
petitions -merely on the ground that even 
though the Madras Education Rules like 
the Text Book Committee Rules have 
been issued in exercise of the administra- 
tive powers vested in the Government, the 
inhibition against change of selected text 
books within a period of three years is not 
for the: purposes of. safeguarding the 
interest*of the publishers but is conceived 
in. public interest, namely, that the insti- 
‘tution concerned should not be at liberty 
‘to change the books every year which may 
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involve hardships to the students. None- 
theless it was of the view that a publisher 
of text books could proceed on the basis 
that he has some sort of assurance that 
once his books have been selected and 
prescribed as text books, those books 
will remain to be so prescribed for three 
years, on which expectation he may, 
from a business point of view, have the 
requisite number of text books printed 
in advance or stock the same. It further 
observed that the publisher can well say 
unless the rules are changed, by no ad- 
ministrative instructions, the three years’ 
period can be curtailed to his prejudice. 
On this assumption it held that “if a 
representation is made to some one of a 
particular state of affairs to continue over 
a time and he acts on it and as a result 
does something which has cost him time 
and money the representator or the person 
who induced the belief and expectation 
will not be at liberty tò go back upon his 
representation or holding out of expecta- 
tion and withdraw his stand to the preju- 
dice of the one who has acted upon it”. 
The petitioner was, therefore, entitled to 
invoke this principle in his favour in the 
instant case. The contention urged on 
behalf of the State of Tamil Nadu that 
the rules being merely in the nature of 
administrative instructions, do not have 
the force of law and cannot be enforced 
in Courts was negatived on two grounds 
firstly, that even as an administrative 
instruction, if it has the force of represen- 
tation, which a publisher may well rely 
on and commit himself to a certain posi- 
tion, it is not open to the authority to 
resile from it to his prejudice and secondly, 
that the rules referred to are obviously 
traceable to the executive power of the 
Government under Article 162 of the 
Constitution and provide for the proce- 
dure for registration of publishers, sub- 
mission of books by them for approval 
and their.selection, which books if approv- 
ed and selected, are to be valid for a 
certain duration. For these reasons the 
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High Court observed that “even as an 
administrative instruction when it is 
codified in that form, it is bound to be 
followed’, and therefore, the executive 
cannot say that because they have the 
administrative power they are entitled 
to use and invoke such administrative 
power and act for the purpose of its 
adoption in individual cases contrary to 
the generality and tenor of the rules. 


3- Before us it is submitted on behalf of 
the State of Tamil Nadu by the learned 
Advocate-General that the High Court 
adopted two contradictory positions in 
that while holding that the rules approv- 
ing the text-books and prescribing them 
for schools though administrative in 
character are not for the benefit of the 
publishers nonetheless a representation is 
said to have been made to them that 
once they are prescribed they will not 
be changed for three years. There is in 
our view no warrant for concluding that 
the Madras Education Rules and the 
Text Book Committee Rules hold out 
any representation or even an assurance 
to the publishers that the books once 
prescribed will not be changed nor as 
contended by the respondent’s Advocate 
is there any justification for the assump- 
tion that these rules envisage the participa- 
tion of the publishers in the scheme and 
as such the Government will be estopped 
from resiling from the representation that 
the period will not be altered. The 
Madras Education Rules though called 
rules are -administrative instructions for 
the guidance of the Department. Rule 
58 which deals with the text-books, 
states that a consolidated list of text-books 
authorised by the Government to be used 
under the several subjects is published 
annually in the Fort St. George Gazeite ; 
that managers of schools are at liberty to 
select from the lastest list such books as 
they may deem most suitable provided 
that the text-book also selected shall not 
Þe changed within three years of their 
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introduction in any of the schools except 
with the previous approval of the District, 
Education Officer in the case of boys’ 
schools and the Inspectress in the case of 
girls’ schools. It further states that no 
books (other than books for religious 
instruction) not authorised by the Govern- 
ment shall be used in any recognised 
school. The Government, however,- re- 
serve to itself the right to forbid or to 
prescribe the use of any book or books in 
the recognised schools, The rules relat- 
ing to Madras Text-books Committee 
which were issued on 26th November, 
1965, set out the objects of the Committee, 
its constitution, the general grounds on 
which the books may be described as 
unsuitable, expression, printing and get- 
up, registration of publishers, rules relat- 
ing to recognised schools, fees for scrutiny 
of books submitted for approval of the 
text-book committee, etc. In rule 27, it is 
provided that any book approved for. 
use in recognised schools as text-book 
shall retain its approval for five years and 
in rule go it is provided that all text- 
books used in recognised schools shall be 
selected only from the approved list 
of text-books issued during the year 
excepting books published by or on behalf 
of the Government. It is also provided 
in rule 32 that under the powers delegat- 
ed to him by the Government, the Director 
retains on behalf of the Government the 
right to prescribe text-books in a parti- 
cular subject for use in recognised schools 
even though such books have not been 
approved by the text-book committee. 
A perusal of these rules show that they are 
in the nature of departmental instruc- 
tions and do not confer any right on the 
publishers. Nor are they, as held by th 

High Court, designed to safeguard the 
interests of the publishers but are con- 
ceived in public interest. The Govern- 
ment is at liberty to change those tex 
books or to delete from or add to the 
list or even prescribe books which are not 
in the list. When once it is accepted 
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that those instructions do not confer any 
right ‘on nor create an interest in the 
publishers but are conceived in the public 
interest and the Government has full 
liberty in the matter of approval as well 
as the power of control over the kind of 
books that should be prescribed in the 
schools, the publishers cannot say that 
once they are prescribed they cannot be 
changed within the period for which 
they are’-stated to be current. The 
riod during which a text-book once 
rescribed is to continue is more an injun- 
ion to the managers of the schools than 
an assurance- to the publishers that they 
will not be changed because that power, 




















es made under Article 162, which in 
ur view they are not, empower the 
managers subject to the approval of the 
authority concerned to change them 
ithin the period specified therein or the 
Government to forbid or prescribe tbe 
use of any book or books in the recognised 
schools. The impugned letter in this 
case can, therefore, be said to have been 
issued by’ the Government in exercise of 
the power reserved to it under those very 
rules. = 


4- Even de hors these provisions the 
instructions do not extend to the publishers 
any kind of representation or assurance. 
The selection of any text-books by the 
Committee does not confer any rights 
on the publishers that their text-books 
will be prescribed, Al that the selection 
implies is that the books have been 
approved: as fit and of the standard which 
can be prescribed for respective classes 
.in the schools by their managers. There 
is no undertaking that they will be pres- 
cribed. If any of the schools prescribe 
the ‘books in the approved list for their 
classeg there is no assurance or a holding 
out by them that a particular number of 
books will be required. Ifthe books that 
are printcd are not sold the risk is that 
‘of the -publishers, Nor can the schools 
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which have prescribed the book . hold 
the publishers responsible if they cannot 
at any time supply sufficient number of 
books to cope with the needs of the school. 
All that the instructions that a book 
prescribed should not be changed. for 
three years imply, as the High Court 
rightly recognised, is to avoid any hardship 
to the students. Students may fail and 
have to repeat the course the next year, 
or those who are promoted may not 
afford new books but might go in for 
second-hand books used in the previous 
years, These are some of the hardships 
that may be sought to be avoided by 
requiring the books prescribed to be 
current for three school years. 


5. Itis true that a representation can be 
made to a person either directly or in- 
directly if it was intended to be made to 
him when it is brought to his notice. But 
that is not the case here as it was in the 
Union of India and others v. Mis. Indo- 
Afghan Agencies Ltd. where under a 
scheme to increase exports of woollen 
textiles, as an incentive it was provided 
that an exporter will be granted certifica- 
tes to import raw materials of a total 
amount equal to 100 per cent of the flo.b. 
value of his exports. The scheme was 
under the Imports (Control) Order, 
1955 made pursuant to section 3 of the 
Imports and Exports (Control) Act, 
1947. Clause 10 of the scheme provided 
that the Textile Commissioner could 
grant an import certificate for a lesser 
amount if he is satisfied, after holding an 
enquiry, that the declared value of the 
goods exported is higher than the real 
value of the goods. The Textile Com- 
missioner collected evidence sx parte 
and acting upon the report of a com- 
mittee appointed by him, passed orders 
reducing the import entitlements of the 
respondents without informing them or 
giving them an opportunity to explain 
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1 
the materials on ‘the basis of which the 
said action was taken, This Gourt held 
that it could not be assumed merely 
because the policy is general in terms and 
deals with the grant of licences for import 
of goods and related matters, that it is 
statutory in character. But even if it is 
only executive or administrative in charac- 
ter, Courts have power in appropriate 
cases to compel performance of the obliga- 
tions imposed by the scheme upon the 
departmental authorities. On the terms 
of the scheme and the facts of the case, 
the action of the Textile Commissioner 
in reducing the “‘import entitlement” 
was considered to be bad and struck 
down. This case was later considered 
and explained in Sankaranarayanan, etc. 
v. The: State of Kerala’ and in an un- 
reported decision in M/s. Narainderchand 
Kemroj and others v. I4. Governor, Union 
Territory, Himachal Pradesh and others? to 
both of which one of us (Hegde, J.) was 
a party. In the former case it was point- 
ed out that “ there is no question of any 
representation having been made by the 
Government which was acted upon to 
their detriment by the. appellants ”. 
In the later case one of us, Hegde, J. 
pointed out that in. the Indo-Afghan 
Agencies’ case” 


“This Court did not hold that the 
Government was not competent to 
' change'the scheme. If the scheme’ has 
` statutory force, it bound the Govern- 
' “ment as much as it bound the exporters. 
. In that event the Court was competent 
to compel the Government to act accor- 
ding to the scheme. If on the other 
hand the scheme contained merely 
administrative instructions then the 
Government having made the represen- 
tation referred to earlier, on the basis 
of which the exporters had exported 
certain goods, the Government was 
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estopped from going back on the 
representation made by it.” 


6. The case which is more analogous to 
the one before us is Ths State of Assam 
and another v. Ajit Kumar Sharma and 
others!, where a Constitution Bench .of 
this Court which considered the claim 
of the teacher of a private college affilia- 
ted to the Gauhati University in Assam 
which received grants-in-aid from | the 
State on certain conditions set out in the 
form of rules held that he was not entitled 
tc maintain a writ petition under Article 
226 of the Constitution. In that case 
rule 7 of the Rules provided that if a 
teacher stood for electigns to the Legis- 
lature, he should be on compulsory leave 
without pay from the date of the filing of 
his nomination till the end of the next 
academic session or till the termination of 
the term of office to which he may be 
elected as the case may be. The res- 
pondent who had recourse to this Rule 
had after obtaining permission, stood as 
a candidate for Parliament and was 
defeated. Thereafter, he rejoined his 
post but was informed that he had been 
granted compulsory leave without -pay 
till the end of -the academic session. 
It was against this direction that he filed a 
Writ ‘petition challenging the Rule as 
being without legal force and not binding 
on the governing body or. the. res- 
pondent, which contention was negatived 
on the ground that the rules were merely 
administrative instructions not having 
the force of the law as statutory rules and 
govern -matters between private colleges 
and the Government. In any view of 
the matter, the claim of the -respondents 
that there was any representation made 
to them or intended to be made is: not 
justified. In .this view, the appeals are 
allowed but as some of the contentions 
raised in the petitions have not been 
considered by the High Court, the master 
is remanded to it for disposal according 
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to ‘law. There will be. no order as to 
costs. 
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YA) PA of the People Act (XLII 
of 1951), sections 83 (1) (a) and 100 (1) 
(d) (t)-——-Only two candidates contesting elec- 
tion to Legislative Assembly—Hlection petition 
challenging election of returned candidate on the 
ground that his nomination had been improperly 
accepted—No ‘allegation in the petition that 
election had been materially affected due to such 
improper acceptance-—Election tribunal if barred 
‘from considering the: question of improper 
a sas of nomination. 


What. section 100 (1) (d) (i) of the 
Representation cf the People Act of 1951 
requires is that the High Court before it 
declares the election of.a returned candi- 
-date as void’should be of opinion that the 
result of the election in so far as it concerns 
‘a returned candidate has been materially 
‘affected by the improper acceptance of 
any nomination. Under section 83 all 
that was necessary was a Concise state- 
, ment of the material facts on which the 
petitioner relies. .That the appellant in 
this: case has done. He has also stated 
that the election is void because of the 
improper acceptance of the respondent’s 
nomination andthe facts given showed 
that the respondent was suffering from 
a disqualification which will fall under 
segtion §-A. That was why it was‘called 
‘improper acceptance. In the circum- 
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stances of this case it was not necessary 
for the petitioner to have also further 
alleged that the result of the election in so 
far as it concerns the returned candidate 
has been materially affected by the im- 
proper acceptance of the respondent’s 
nomination. That is the obvious conclu- 
sion to be drawn from the circumstances 
of this case. ‘There was only one seat to 
be filled and there were only two contest- 
ing candidates. If the allegation that 
the respondent’s nomination has been 
improperly accepted is accepted the 
conclusion that would follow is that the 
appellant would have been elected as he 
was the only candidate validly nominat- 
ed. | [Para. 3.] 


In the case of election to a single member 
constituency, if there are more than two 
candidates and the nomination of one of 
the’ defeated candidates had been impro- 
perly accepted the question might arise 
as to whether the result of the election of 
the returned candidate had been mate- 
rially affected by such improper recep- 
tion. In such a case the question would 
arise as to what would have happened to 
the votes which had been cast in favour of 
the defeated candidate whose nomination 
had been improperly accepted if it’ had 
not been accepted. In that case it would 
be necessary for tbe person challenging 
the election not merely to allege but also 
to prove that the result of the election had 
been materially affected by the improper . 
acceptance of thé nomination of the other 
defeated candidate. Unless he succeeds 
in proving that the votes cast in favour of 
the candidate whose nomination had been 
improperly accepted would have gone in 
the petitioner’s favour and he would 
have got a majority he cannot succeed in 
his election petition. Section 10o (1) (d) 
(i) deals with such a contingency. It 
is not intended to provide a convenient 
technical plea in a cage like the present 
where there can be. no dispute at all 
about the election being materially affect- 
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ed by the acceptance of the improper’ 


nomination. [Para. 3.] 


(B) Representation of the People Act (XLII 
of 1951), section 100 (1) (a)—Scope. 

In order to declare the election of a 
returned candidate void under section 
100 (1) (a) it is not necessary that the 
election petition should state that the 
result. of the election was materially 
affected thereby. The question of the 
election being materially affected does not 
arise in a case falling under section 100 
(1) (a). [Para. 4.] 
Cases referred to :— 


Balakrishna v. Fernandez, (1969) 2 S.C.J. 
598 : (1969) 3 S.C.R. 603: A.I.R. 1969 
S.C. 1201 ; Vishwanatha v. Konappa, (1969) 
2 5.G.R. ga: (1969) 1 S.C.J. 818: 
AIR. 1969 S.C. 604. 


The Judgment of the Court was delivered 
by . 


Alagiriswam, 7.—This appeal arises out 
of the election held to fill up a seat in the 
Tamil Nadu Legislative Assembly from 
the Sankarapuram Constituency, South 
Arcot District, held in March, 1971 in 
which the first respondent obtained 28,544 
votes as against 28,472 votes obtained by 
the petitioner and was thus declared 
elected. This appeal arises out of the 
dismissal of the election petition filed by 
the appellant for setting aside the result 
of that election. Though many grounds 
had been urged before the High Court 
as well as in the petition of appeal in this 
Court, we are now concerned only with 
one ground which the High Court refus- 
ed to go into and was the only one which 
Shri Natesan appearmg for the appellant 
urged before us. 


2. Before the Returning Officer another 

candidate by the name Ramaswami had 

presented an objection petition to the 

reception of the rst respondent’s nomina- 

tion on the ground that he had a subsist- 

ing contract with the Highways Depart- 
s—12 
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ment of the State of Tamil Nadu, and 
with the Panchayat Union, Thiaga- 
durgam, and was also an agent "for selling 
tickets in the raffle conducted by the 
State of Tamil Nadu. The Returning 
Officer rejected those contentions and- 
accepted the nomination papers of the 
Ist respondent. Subsequently, Rama- 
swami withdrew from the contest and the 
appellant and the st respondent were 
the only candidates in the election. 

In his election petition the appel- 
lant had mentioned that on the date of 
presenting his nomination papers the 
1st respondent had a subsisting contract 
with the State Government to widen and 
black-top the Ulundurpet-Salem Road 
between 74 km. and 86 km. at an estima- 
ted cost of Rs. 2 lakhs, that on the eve of 
presentation of nomination papers he 
purported to surrender the contract by 
submitting an application for cancella- 
tion to the Division Engineer, Highways, 
Cuddalore,- whereas the contract was 
signed by the Superintending Engineer, 
Madras Circle on behalf of the Govern- 
ment of Tamil Nadu, that this letter of 
cancellation was not valid and therefore 

there was no valid cancellation of the 

contract. He, therefore, - specifically 
urged that the election of the 1st respon- 
dent was void on that ground. The 1st 
respondent on the other hand maintained 
that the cancellation of the contract was 

valid and there was no subsisting’ con- 

tract on the date of filing of the nomina- 
tion and that the contention of the peti- 
tioner that his election was void on that 
ground was not legally sustainable. He 

also contended that as the petitioner had 
not alleged that by reason of such im- 
proper acceptance the result of the elec- 
tion, in so far as it concerned the ist 
respondent, had been materially affected, 

that allegation cannot be inquired into. 

He also contended that in any tase the 
result of the election had not been materi- 
ally affected. The learned Judge who 
dealt with this matter upheld the conten- 
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tion of the respondent on the ground that 
the allegations m the petition had not 
stated that the result had been materially 
affected by the alleged improper recep- 
tion of the (ist respondent's) nomination 
papers. He was of the opinion, that this 
allegation relating to the improper 
acceptance of the nomination of the first 
respondent cannot be considered a valid 
ground, which could be gone into in 
the absence of a specific averment that 
the election had been materially affected. 
To complete the narrative it 1s necessary 
to mention that the appellant had filed 
an application for summoning the neces- 
sary documents in order to sustain his 
case. The documents necessary to be 
referred to, so far as the present appeal is 
concerned, are only four in number : 


(1) Objections to the ndmaination of the 
Ist respondent (N. Nachiappan) by A. 
Ramaswaml. 


(2) Documents produced by the st 
respondent (N. Nachiappan) at the time 
of the scrutiny of nomination. l 


(3) The signed agreement between the 
Superintending Engineer, Highways, 
Madras Circle and N. Nachiappan in 
respect of the contract for widening 
the existing black top surface to 22 ft. 
with Ulundurpet—Salem Road — kilo- 
metre 74/2 to 86/4. 


(4) Proceedings of the Divisional Engi- 
neer, Highways and Rural Work, Cudda- 
lore of termination of the contract made 
by Rec. No. 8280/70-B-3, dated 28th 
January, 1971. 


The first two documents were to be sum- 
moned to be produced by the District 
Election Officer and the other two by the 
Superintending Engineer, Highways, 
Madras Circle. 


3- Before dealing with the question 
whether the learned Judge was right in 
holding that he could not go into the 
question whether the 1st respondent’s 
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nomination has been improperly accepted 
because there was no allegation in the 
election petition that the election had been 
materially affected as a result of such 
improper acceptance, we may look into 
the relevant provisions of law. Under 
section 81 of the Representation of the 
People Act, 1951 an election petition 
calling in question any election may be 
presented on one or more of the grounds 
specified in sub-section (1) of section 100 
and section 101. It is not necessary to 
refer to the rest of the section. Under 
section 83 (1) (a), in so far as it 1s neces- 
sary for the purposes of this case, an elec- 
tion petition shall contain a concise 
statement of the materia] facts on which 
the petitioner relies. Under section 100 
(1) if the High Court is of opinion— 

(a) that on the date of his election a 
returned candidate was not qualified, or 
was disqualified, to be chosen to fill the 
seat under the Constitution or this Act 


(c) 
(d) that the result of the election, in so 


far as it concerns a returned candidate, 
has been materially affected— 


(i) by the improper acceptance of any 
nomination, or 


(ii) 
the High Court shall declare the election 
of the returned candidate to be void. 
Therefore, what section 100 requires is 
that the High Court before it declares 
the election of a returned candidate as 
void should be of opinion that the result 
of the election m so far as it concerns a 
returned candidate has been materially 
affected by the improper acceptance o 
any nomination. Under section 83 all 
that was necessary was a concise state 
ment of the material facts on which th 
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etitioner relies, That the appellant in 
this case has done. He has also stated 
that the election is void because of the 
improper acceptance of the Ist respon- 
dent’s nomination and the facts given 
showed that the rst respondent was suffer- 
ing from a disqualification which will 
fall under section g-A. That was why 
it was called improper acceptance. We 
do not consider that in the circumstances 
f this case it was necessary for the peti- 
tioner to have also further alleged that 
the result of the election in so far as it 
concerns the returned candidate has been 
materially affected by the improper 
acceptance of the Ist respondent’s nomi- 
nation. That is the obvious conclusion 
to be drawn from the circumstances of 
this case. ‘There was only one seat to be 
filled and there were only two contesting 
candidates. If the allegation that the 
Ist respondent’s nomination has been 
improperly accepted is accepted the con- 
clusion that would follow is that the 
appellant would have been elected as he 
was the only candidate validly nominat- 
ed. There can be, therefore, no dispute 
that the result of the election in so far as 
it concerns the returned candidate has 
been materially affected by the improper 
acceptance of his nomination because but 
for such improper acceptance he would 
not have been able to stand for the elec- 
tion or be declared to be elected. The 
petitioner had also alleged that the elec- 
tion was void because of the improper 
acceptance of the 1st respondent’s nomi- 
nation. In the case of election to a single 
member constituency if there are more 
than two candidates ano the nomination 
of one of the defeated candidates had been 
improperly accepted the question might 
arise as to wheth r the result of the elec- 
tion of the returned candidate had been 
materially affected by such improper 
reception. In such a case the question 
would arise as to what would have 
happened to the votes which had been 
Joast in favour of the defeated gandidate 



















whose nomination had been improperly 
accepted if it had not been accepted. 
In that case it would be necessary for the 
person challenging the election not merely 
to allege but also to prove that the result 
of the election had been materially affect- 
ed by the improper acceptance of, 
nomination of the other defeated candi- 
date. Unless he succeeds in proving that 
-if the votes cast in favour of the candidate 
whose nommation had been improperl 
accepted would have gone in the peti- 










petition. Section r00 (1) (d) (i) deals 
with such acontingency. Itis not intend- 
cd to provide a convenient technical plea 
in a case like this where there can be no 
dispute at all about the election being 
materially affected by the acceptance o 

the improper nomination. ‘“‘ Materiall 

affected” is not a formula that has got 
to be specified but it is an essential 
requirement that is contemplated in this 
section. Law does not contemplate a 
mere repetition of a formula. The learn- 
ed Judge has failed to notice the distinc- 
tion between a ground on which an elec- 
tion can be declared to be void and the 
allegations that are necessary in an elec- 
tion petition in respect of such a ground. 
The petitioner had stated the ground on 
which the 1st respondent’s election should 
be declared to be void. He had also 
given the material facts as required under 
section 83 (1) (a). Weare, therefore, of 
opinion that the learned Judge erred in 
holding that it was not competent for 
him to go into the question whether the 
Ist respondent’s nomination had been 
improperly accepted. 


4- One other point which the learned 
Judge failed to notige is that on the allega- 
tions contained in the petition, if they 
were @stablished, the respondent-must be 
deemed ta suffer the disqualification 
under ecetign gA of the Act and al} that 
agati 166 (1) (a) required le that on the 
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date of his election a returned candidate 
was not qualified or was disqualified to 
be chosen to fill the seat under the Consti- 
tution or this Act. In order to declare 
his election void it is not necessary that 
the election petition should state that the 
result of the election was materially 
affected thereby. The question of the 
election being materially affected does 
not arise in a case falling under section 


100 (1) (a). 


5. Though it is not necessary to cite 
‘ any authorities we may refer to a few 
decisions. In Balakrishna v. Fernandez}, 
this Court pointed out that the first 
sub-section of section roo lays down the 
grounds for declaring an election to be 
void, that sections 100 and 10r deal with 
the substantive law on the ‘subject of 
election, that these two sections circum- 
scribe the conditions which must be 
established before an election can be 
declared void or another candidate de- 
clared elected. It further observed : 


“The heads of substantive rights in 
section 100 (1) are laid down in two 
separate parts: the first dealing with 
situations in which the election must 
be declared void on proof of certain 
facts, and the second in which the 
election can only be declared void if 
the result of the election, in so far as 
it concerns the returned candidate, 
can be held to be materially affected 
on proof of some other facts ........ 
In the first part they are that the candi- 
date Jacked the necessary qualification 
or had incurred disqualification ....., 
These are grounds on proof of which by 
-~ evidence, the election can be set aside 
without any further’ evidence. The 
second part is conditional that the 
result of the election, in so far as it 
concerns a returned candidate, was 
materially affected, by the improper 
gccepfance of a nomination 
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This condition has to be established 


by some evidence direct or circum- 
stantial, It is, therefore, clear that 
the substantive rights to make an elec- 
tion petition are defined in these sec- 
tions and the exercise of the right to 
petition is limited to the grounds speci- 
fically mentioned. 


Having dealt with the substantive law 
on the subject of election petitions we 
may now turn to the procedural provi- 
s‘ons in the Representation of the 
People Act. Here we have to consider 
sections 81, 83 and 86 of the Act. 
The first provides the procedure for 
the presentation of election petitions. 
The proviso to the sub-section alone is 
material here. It provides that an 
election petition may be presented on 
one or more of the grounds specified 
in sub-section (1) of section 100 and 
section 101. That as we have shown 
above creates the substantive right. 
Section 83 then provides that the elec- 
tion petition must contain a concise 
statement of the material facts on which 
the petitioner relies......... The sec- 
tion is mandatory and requires first 
ca concise statement of material facts 
What is the difference between 
material facts and particulars ? The 
word ‘material’ shows that the facts 
necessary to formulate a complete 
cause of action must be stated. Omis- 
sion of a single material fact leads to an 
incomplete cause of action and the 
statement of claim becomes bad. The 
function of particulars is to present as 
full a picture of the cause of action 
with such further information in detail 
as to make the opposite party under- 
stand the case he will have to meet.” 


In 
this Court 


That lays down the proper test. 
Vishwanatha v. Konappa?; 
pointed out that : 


ATR. 196) 8G 





ee 


S.G.R. go 3 (1969) 1 S.C.J, 818 : 


G. 604. 
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“ Where by an erroneous order of the 
Returning Officer poll is held which, 
but for that order, was not necessary, 
the Court would be justified in declar- 
ing those contesting candidates elected 
who, but for that order, would have 
been declared elected.” 


6. It was urged before us by Mr. Natesan 
that we should summon the documents 
which were only four in number and 
decide the case ourselves. We do not 
know whether any further material would 
or would not be necessary to establish 
the ground sought to be made out by the 
appellant or whether any oral evidence 
would be necessary. In any case we 
do not consider it either necessary or 
expedient that we should deal with the 


matter directly ourselves. 


7. The appeal is, therefore, allowed and 
the order of the learned Judge is set aside. 
He will now proceed to determine only 
the question regarding the disqualifica- 
tion of the first respondent and, therefore, 
whether the acceptance of his nomination 
was improper. The first respondent will 
pay the appellant’s costs. 


V.K. —— Appeal allowed, 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdistion.) 
Present.—K. K. Mathew and M. H. 
Beg, FF. 

State of Madras 


D. 

Rev. Brother Joseph Respondent. 
Land Acquisition proceedings—Acquisition of 
topes—Market value of- topes (coconut and 
orange trees)\—Capitalisation of net incomes 
Gi 20 years’ purchase—Method of valuation, if 
unreasonable, 


On the question whether the High Court 
was right in capitalizing the net income 


* G.A. Nos, 1468-69 of 1967, 
3rd August, 1973. 


Appellant* 
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of ‘he topes under acquisition at 20 
years’ purchase, ` l 


Held: The Land Acquisition Officer 
found in his award that all the fruit 
bearing trees will yield for more than 
20 years and for that reason he 
capitalised the net income of the topes 
at 20 years’ purchase to find out their 
market value. It cannot be said that the 
method of valuation adopted for finding 
Out the market value of the topes was, in 


, the circumstances, in any way unreason- 


able, 


Cases referred to: 


Shanmuga Velayudha Mudaliar va Collector of 
Tanjore, -AI.R. 1926 Mad. 945 (2); 
Rajammal v Head Quarters Deputy Collector, 
Vellore, 25 I.C. 393: A.I.R. 1915 Mad. 
356 (2); Kompalli Nageshawara Rao v. Special 
Deputy Collector, Land Acquisition, Bapattla, 
(1958) 1 An.W.R. 116; A.I.R. 1959 A.P. 
52; Elias M. Cohen v. Secretary of State, 
A.LR. 1918 Pat. 625 (2). 


[Para. 12.] 


The Judgment of the Court was delivered 
by 

Mathew, J.—Tbese two appeals, by 
certificate, are directed against the judg- ` 
ment and decree of the High Court of 
Madras in A.S. Nos. 63 and 78 of 1959 
dated roth April, 1962. 


2. The appellant, the Government of 
Madras, acquir.d 9 acres and 86 cents 
of land in Tirunelveli District as it was 


‘needed for reserve area in Block III of 


Manimuthar Project. The notification 
under section 4: (1) ofthe Land Acquisition 
Act was published on 7th March, 1956. 


3. The area of the land with which we 
are concerned in this appeal is one ecre 
and 59 cents comprised of 3 topes of 
coconuts and oranges. 


4. The Land Acquisition Offieer, by 
his award, gave a total compensation of 
Rs. 28,572-15-6 inclusive of solatium., 
The method adopted by him for valuing 
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coconut and orange topes was to capita- 
lize the net income from these topes at 
20 years’ purchase. 

5. Dissatisfied with the award, the 
respondent moved for reference under 
section 18 of the Land Acquisition Act 
and the case was referred to the Subordi- 
nate Judge, Tirunelveli. 

6. The learned Subordinate Judge in- 
creased the estimated yield from the 
coconut and orange trees as well as the 
price of the yield but capitalized the 
net income at 20 years’ purchase. 
Against this decision, the State of 
Madras filed A.S. No. 63 of 1959, while 
the respondent filed A.S. No. 78 of 1959 
claiming a further enhancement. 


4. The High Court, by the common 
judgment under appeal, allowed the 
appeals in part and dismissed them in 
Other respects. As regards the coconut 
and orange topes, the High Court held 
that capitalization of the net income 
at 20 years’ purchase was a fair method 
for arriving at their market value. 


8. In this appeal the only point argued 
by Counsel was that the High Court 
went wrong in capitalizing the net income 
of the topes at 20 years’ purchase. 
Counsel relied on the decision of the 
Madras High Court in Shanmuga Velayuda 
Mudaliar v. Collector of Tanjore1, where it 
was held that the proper method to find 
out the market value ofa coconut garden 
would be to capitalize the net income 
from the garden at 10 years’ purchase and 
said that there was no reason for the 
High Court to depart from the principle 
there laid down. 

9. It may be noted that no reason was 
given in that ruling why capitalization of 
the net income should ke at 10 years’ 
purctase. All that the Court said was: 


“In Rajommal v, Head Quarters Deputy 
, ColRctor, Vellore?, a Bench of this Court 





I, ALR, 1926 Mad. 94 
908 (8) 85 Ind, Gas, 338i HO ATR. 1950 Mad, 
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estimated the value of a tope of trees 
at 20 years’ annual rental; but those 
were mango trees which as stated by 
the leained Judges, are long lived and 
yield produce for a number of years”. 


ro. There was no discussion in the 
judgment of the principle on the basis 
of which such a mode of CAGARON was 
adopted. 


1r. In Kompalli Nageshwara Rao v. 
Special Deputy Collector, Land Acquisition, 
Bapaila*, the Court said that the approved 
method for valuing orchards is to capi- 
talize their net income at a number of 
year’s purchase which has to be fixed 
with reference to the nature of the trees 
and other circumstances and capitalized 
the net income at 15 years’ purchase for 
finding out the market value of the 
coconut garden and the orange orchard 
in question in that case. In Elias M. 
Cohen v. Secretary of State, the net income 
from an orchard was capitalized at 15 
years’ purchase to find out its market 
value. 


12 In th's case, the Land Acquisition 
Officer found in his award that all the 
fruit bearing trees will yield for more 
than 20 years. That was the reason 
which weighed with him to capitalize 
the net income of these topes at 20 years’ 
purchase to find out their market value. 
We do not think that the learned Subordi- 
nate Judge and the High Court went 
wrong in accepting this estimate of the 
average yielding life of coconut and 
orange trees. Therefore, we do not think 
that the capitalization of the net yield 
from these topes at 20 years’ purchase was 
not a fair method to arrive at the marke 
value of these topes. We are not satis- 
fied that the method of valuation adopt 
for finding out the market value of the 
topes was, in the circumstances, in any 
way unreasonable. 


a 1958) 3 Ag, WR, HG: ALR, 1959 AB, 
ay AKT 1018 Baty 625 (2), 
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13. The appeals fail and they are dis- 
missed with costs. 


V.M K. Appeals 


\ dismissed. 
THE SUPREME COURT OF INDIA. 
. (Givil Appellate Jurisdiction.) 


PRESENT :—K. K. Mathsw, M. H. Beg 
and A. K. Mukherjea, 77. 


Silver Jubilee Tailoring House and 
others Appellants * 


U. 


Chief Inspector of Shops and Esta- 
blishments and another.. Respondents. 


Andhra Pradesh (Telangana Arsa) Shops 
and Establishments Act (X of 1951), section 
2 (14)— Person employed ’—Determination 
of—Relevant factors—‘* Control’? test—Value 
of—Tatloring shop employing piece rate 
workers to stitch cloth—Sttching done at 
shop premises on machines belonging to proprie- 
tor of shop—Right given to employer to reject 
work not according to specifications—Held, 
emplayer-employee relationship was established 
—Act held applicable. 


In the appellant tailoring establishment 
all the workers were paid on piece-rate 
basis. The workers generally attended 
the shop every day if there was work. 
‘The rate of wages paid to the workers 
was not uniform. The rate depended 
upon the skill of the worker and the nature 
of the work. When cloth was given for 
stitching to a worker after it had been 
cut, the worker was told how he should 
stitch it. Ifhe did not stitch it according 
to the instruction, the employer rejected 
the work and he generally asked the 
worker to restitch the same. When the 
work was not done by a worker according 
to the instructions, generally no further 
work would be given to him. 


Held : On the facts and circumstances of 
the case the Chief Inspector of Shops and 





*C.A. No, 1706 of 1969. 25th September, 1973. 
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Establishments and the High Court came 
to the right conclusion that employer 
and employee relationship existed between 
the parties and that the Act was therefore 
applicable. [Para. 39.] 


It is exceedingly doubtful today whether 
the search for a formula in the nature of a 
single test to tell a contract of service 


_ from a contract for service will serve any 


useful purpose. The most that profitably 
can be done is to examine all the 
factors referred to in the decided cases. 
Clearly, not all of these factors would be 
relevant in all cases. It is equally clear 
that no magic formula can be propound- 
ed which factors should in any case be 
treated as determining ones. The plain 
fact is that in a large number of cases, the 
Court can only perform a_ balancing 
operation weighing up the factors which 
point in one direction and balancing them 
against those pointing in the opposite 
direction. [Para. 29.] 


During the last two decades the emphasis 
in the field has shifted and no longer rests 
so strongly upon the question of ‘control’. 
It is now no more than a factor although 
an important one. [Para. 30.] 


In the present case, the fact that sewing 
machines on which the workers did the 
work generally belonged to the employer 
was an important consideration for decid- 
ing that the relationship was that of master 
and servant. [Para. 34.] 


Further, as the employer had the right 
to reject the end product if it did not con- 
form to the instruction, the element of 
control and supervision was also present. 


[Para. 35.] 


That some of the employees took up work 
from other tailoring establishments and 
did that work also in the shop would not 
in any way militate’ against theig’ being 
employees of the shop where they attend- 
ed for work. A person can be a servant 
of more than one employer. [Para. 37.] 


TE 


That the workers were not obliged to 
work for the whole day in the shop was 
not very material. [Para. 38.] 


Cases referred to ;:— 


Dharangadhra Ghemical Works Lid. v. State 
of Saurashira, 1957 S.C.R. 152: 1957 
S.G.J. 208: A.I.R. 1957 S.G. 264; 
Birdhichand Sharma v. First Civil Judge, 
Nagpur, (1963) M.L.J. (Crl.) 112 : (1963) 
1 S.G.J. 178: (1961) 3 S.GR. 161: 
AIR. 1961 S.C. 644; D. G. Dewan 
Mohideen Sahib & Sons v. Industnal Tribunal, 
Madras, (1964) 7 S.GR. 646: ADR. 
1966 S.C. 370 ; Shankar Balaji v. State of 
Maharashtra, (1962) 1 S.Q.R. (Supp.) 
249 : (1962) 28.C.J. 426 : (1962) M.L.J. 
(Crl.) 577: AIR. 1962 S.C. 517; 
V.` P. Gopala Rao v. Public Prosecutor, 
Andhra Pradesh, (1969) 3 S.C.R. 875: 
ALR. 1970 S.C. 66 ; Cassidy v. Ministry 
of Health, (1951) 1 All E.R. 574 ; Montreal 
v. Montreal Locomotive Works Lid., (1947) 1 
D.L.R. 161; Bank Voor Handel en 
Scheepvaart N. V. v. Sldtford, (1952) 2 All 
E.R. 956; U. S. v. Silk, (1947) 331 U.S. 
704 ; Market Investigations Lid. v. Minister 
of Social Security, (1968) 3 All E.R. 732 ; 
Argent v. Minister of Soctal Security, (1968) 
1 W.L.R. 1749; Harrison v. Macdonald 
and Evans, (1952) 1 T.L.R. 101 ; Humber- 
stone v. Northern Timber Mills, (1949) 79 
C.L.R. 389; Patwardhan Tatlors, Poona v. 
Their Workmen, (1960) 1 Lab.L.J. 722. 


The Judgment of the Court was delivered 
by 

Mathew, F-—In. this appeal, by Special 
Leave, the question for consideration is 
whether the High Court of Andhra Pra- 
desh was right in accepting the conclu- 
sion arrived at by the Chief Inspector 
of Shops and Establishments, Hyderabad, 
that employer and employce relationship 
existed between the Silver Jubilee Tailor- 
ing House and otlfers, the appellants, 
atid the workers represented by the second 
respondent, and that the provisions of 
Andhra Pradesh (Telangana Area) Shops 
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and Establishments Act, 1951, herein- 
after referred to as the Act, was therefore 
applicable to the establishments in ques- 
tion. 


a. The second respondent representing 
the workers, made certain claims before 
“the competent authority” under section 
37-A of the Act read with section 15 of the 
Payment of Wages Act, 1936, against 
the Silver Jubilee Tailoring House and 
others, the appellants. Thereafter, “‘ the 
competent authority” referred for the 
decision of the State Government under 
section 49 of the Act, the question whe- 
ther the provisions of the Act are applic-. 
able to the establishments. The Govern- 
ment in turn referred the matter to the 
Commissioner of Labour to -whom the 
power to decide the question was delegat- 
ed under section 46 of the Act. He 
enquired into the matter, heard the 
parties, but before he could pass the order, 
the power to decide the question by the 
State Government under section 49 was 
delegated to the Chief Inspector of Shops 
and Establishments, Hyderabad. The 
Chief Inspector of Shops and Establish- 
ments thereafter heard the parties and 
came to the conclusion that the provisions 
of the Act were applicable to the establish- 
ments, as employer and employee relation- 
ship existed between the appellants and 
the workers represented by the second 
respondent. 


g. The appellants filed a writ petition 
before the High Court to quash this order. 
The writ petition was dismissed by a 
learned single Judge on the basis of his 
finding that the workers represented by 
the second respondent union were em- 
ployed in the establishment within the 
meaning of section 2 (14) of the Act, and, 
therefore, the Act was applicable. 


4. The appellants filed an appeal against 
the decision to the Division Bench of the 
same Court. The Division Bench dis- 
missed the appeal in limine, 
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s. The material part of section 2 (14) 
reads as follows: 


person employed’ means — (1) in 
the case of a shop, a person wholly or 
principally employed -therein in con- 
nection with the business-of the shop.” 


tcc 


6. Two witnesses were examined to show 


the nature and character of the work- 


-done by the workers. One was the 
proprietor of one of the establishments and 
the othcr the Assistant Inspector of 
Labour. 

3. The following facts appear from the 
finding of the learned single Judge. All 
the workers are paid on piece-rate basis. 
The workers generally attend the shops 
-every day if there is work. The rate of 
«wages paid to the workers is not uniform. 
The rate depends upon the skill of the 
worker and the nature of the work. When 
«cloth is given for stitching.to a worker 
after it has been cut, the worker is told 
thow he should stitch it. If he does not 
‘stitch it according to the instruction, the 
-emmployer rejects the work and-he generally 
asks the worker to restitch’ the same. 
‘When the work is not done by a-worker 
according to the instructions, - generally 
no further work would be given to him. 
df a worker does not want to go for work 
ito the shop on a day, he does not make 
any application for leave, nor is there any 
obligation on his part to inform the 
employer that he will not attend for work 
.on that day. If there is no work, the 
employee is free to leave the shop before 
the shop closes. Almost all the workers 
work in the shop. Some workers are 
-allowed to take cloth for stitching to their 
-homes on certain days. But this is done 
always with the permission of the pro- 
prietor of the shop. The machines 
installed in the shop belong to the pro- 
grietor of the shop and the premises and 
the shop in which the work is carricd on 
also belong to him. 

%. The question is whether from these 
«circumstances, the conclusion drawn by 


s—13 


R.1957 S.Q. 264. 


the Chief Inspector of Shops and Esta- 
blishments and the High Court that there 
existed employer ‘and’ employee relation- 
ship between the appellants . and the 
workers represented by the 2nd respon- 
dent was correct. 


9. It was argued for the appellants that 
according to the decisions of this Court the 
test to determine whether employer and 
employee relationship existed between 
the parties is to see whether the so-called 
employer has the right to ‘control and 
supervise the manner of work doné by 
the workers and from the facts found by 
the High Court it is impossible to come 
to the conclusion that the appellants had 
any right tó control the manner of work 
or that they had actually exercised any 
such control. It is therefore necessary 
to examine the question whether the right 
to control the manner of work is an ex- 
clusive test to determine the nature of the 
relationship and even if it is found that 
that is the test, whether facts proved 
would satisfy the requirements of the test. 


10. In Dharangadhara Chemical Works Lid. 
v. State of Saurashira,1 the appellants 
before this Court were lessees holding 
a licence for the manufacture of salt on 
the lands in question there, The salt was 
manufactured by a class of professional 
labourers known as agarias from rain 
water that got mixed up with saline 
matter in the soil. The work was seaso- 
nal in nature and commenced in October, 
after the rains and continued till June. 
After the manufacture of salt the agarias 
were paid at the rate of 5 annas 6 pies 
per maund. At the end of each season 
the accounts were settled and the agarias 
paid the balance due to them. The 
agarias who worked themselves -with 
the members of their families were free to 
engage extra labour on their own account 
and the appellants had no concern there- 


with. No hours of work were prescribed, 
Se 
1, 1657 8.C.J. 208 : 


1957 S.A.R. 152 : Al. 
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and no muster rolls were maintained. 
The appellants had also no control over 
the working hours. There were no rules 
as regards leave or hoildays and theagarias 
were free to go out of the factory after 
making arrangements for the manufacture 
of salt. 


rx. The question for declision was whe- ` 


ther the agarias were workmen as defined 
by section 2 (s) of the Industrial Disputes 
Act of 1947, or whether they were indepen- 
dent contractors, The Court said that the 
prima facie test to determine whether there 
was relationship between employer and 
employee is the existence of the right in 
the master to supervise and control the 
work done by the servant not only in the 
matter of directing what work the em- 
ployee is to do but also the manner in 
which he had to do the work. In other 
words, the proper test according to this 
Court is, whetber or not the master has 
the right to control the manner of execu- 
tion of the work. ‘The Court further said 
that the nature of extent of the control 
might vary from business to business and 
is by its nature incapable 
definition,that it is not necessary for hold- 
ing that a person is an employee that 
the employer should be proved to have 
exercised control over bis work, that even 
the test of control over the manner of 
work is not one of universal application 
and that there are many contracts. in 
which the master could not control the 
manner in which the work was done. 


rz. In Birdhichand Sharma v. First Civil 
Judge, Nagpur’, the question was whether 
the bidi rollers in question there were 
“workmen” within the meaning of that 
term in the Factories Act, 1948. The 
facts found were: The workers who 
rolled the bidis bad to work at the factory 
and were not at liberty to work at their 


houses; their attendance was noted in 
e 
e 


1963) M.L.J. (Crl.) 112 : (1963) 1 S.C.J. 


1, S 
178 : ti961) 3 S.C.R. 161; ALR. 1961 S.G. 644. 
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the factory and they had to work within 
the factory hours, though they were not 
bound to work for the entire period and 
could come and go away when they liked; 
but if they came after midday they were 
not supplied with tobacco and thus not 
allowed to work even though the factory 
closed at 7 p.m. Further, they could be 
removed from service if absent for eight 
days. Payment was made on piece rates 
according to the amount of work done, 
and the bidis which did not come upto 
the proper standard could be rejected. 


13. On these facts, it was held that the 
workers were workmen under the Fac- 
tories Act and were not independent con- 
tractors. This. Court pointed out that 
the nature and extent of contro] varied 
in different industries and, could not by 
its very nature be precisely defined, 
The Court said that when the operation 
was Of a simple nature and did not require 
supervision all the time, the control could. 
be exercised at the end of the day by the 
method of rejecting bidis which did not 
come upto the proper standard; such 
supervision by the employer was suffi- 
cient to make the workers, employees of 
the employer, and not independent con- 
tractors. 


14. In D.C. Dewan Mohideen Sahib and 
Sons v. Industrial Tribunal, Madras4, the 
question was again considered by this 
Court. On the basis of evidence led, 
the Industrial Tribunal found as follows: 


The contractors took leaves and tobacco- 
from the appellant and employed work- 
men for manufacturing bidis. After bidis. 
were manufactured, the contractors .took 
them back from the workmen and deliver- 
ed them to the appellants. The work- 
men took the leaves home and cut them. 
there; however the process of actual 
rolling by filling the leaves with tobacco 
took place in what was called contractors’ 
factories. ‘The contractors kept no atten- 


1. (1964) 7 S.G.R. 646: ALR. 1966 S.Q. 370. 
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dance register for the workmen, there 
was no condition for their coming and 
going at fixed hours, nor were they bound 
to come for work every day; sometimes 
they informed the contractors if they 
wanted to be absent and sometimes they 
did not. The contractors said that they 
could take no action if the workmen 
absented themselves even without leave. 
The payment was made to the workmen 
_ at piece rates after the bidis were delivered 
to the appellants. The system was that 
the appellant paid a certain sum for 
the manufactured bidis, after deducting 
therefrom the cost of tobacco and the 
leaves already fixed, to the contractors, 
who, in their turn, paid to the workmen 
who rolled bidis, their wages, Whatever 
remained after paying the workmen would 
be contractors’ commission for the work 
done. There was no sale either of the 
raw materials or of the finished products, 
for according to the agreement, if the 
bidis were not rolled, raw materials had 
to be returned to the appellants and the 
contractors were forbidden from selling 
the raw materials to anyone else. Fur- 
ther the manufactured bidis could only 


be delivered-to the appellants who sup-. 


plied the raw materials, Further the 
price of raw materials and finished pro- 
ducts fixed by the appellants always rema- 
ined the same and never fluctuated accord- 
ing to market rate. The Tribunal con- 
cluded that the bidi workers were the 
employees of the appellants and not of the 
so-called contractors who were themselves 
nothing more thanemployees or branch 
managers Of the appellants. Thereupon, 
the appellants filed writ petitions in 
the High Court, which held that neither 
the bidi-roller nor the intermediary was 
an employee of the appellants, and allow- 
ed the writ petitions. On appeal by the 
workmen the appellate Court allowed the 


appeal and ‘restored the order of the. 


Tribunal. On appeal by certificate, 
this Court said that, on the facts found, 
the appellate Court was right in holding 
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that the conclusion reached by the Tribu- 
nal that the intermediaries were merely 
branch managers appointed by the mana- 
gement, and that the relationship of 
employers and employees subsisted bet- 
ween the appellants and’ the bidis-rollers,, 
was correct. In following the test laid 
down in Birdhichand’s case, the Court 
said that since the work is of such a 
simple nature, supervision all the time is 
not required, and that supervision was 
made through a system of rejecting the 
defective bidis at the end of day. 


15. In Shankar Balaji v. State of Maha- 
rashira,*, the question again came up for 
consideration in this Court. The appel- 
lant before the Court was the owner of 
a factory manufacturing bidis and one 
Pandurang along with other labourers. 
used to roll bidis in the factory. with to~ 
bacco-and leaves supplied to him by the- 
factory. The following facts were esta 
blished` in the evidence: There was no 
contract of service between the appellant. 
and Pandurang. He was not bound to 
attend the factory for rolling bidis for any 
fixed hours or period; he was free to go 
to the factory at any time during working. 
hours and leave the factory at any time 
he liked. He could be absent from the 
work any day he liked and for ten days 
without even informing the appellant. 
He had to take the permission of the 
appellant if he was to be absent for 
more than 10 days. He was not bound 
to roll the bidis at the factory. He could 
do so at home with the permission of the 
appellant for taking home the tobacoo- 
supplied to him. There was no actual. 
supervision Of the work done by him in the 
factory and at the close of the day, rolled: 
bidis were delivered to the appellant. 
Bidis not upto the standard were rejected. 
He was paid at fixed rates on the quantity 





(1961) 3 S.C.R. 161 : (1963) 1 S.G.J. 178 = 
ATR 1961 S.G. 644. 
(1962)4 S.C.R. Supp.) 249 : (19642 S.J- 
go: (1962) M.LJ. (rl.) 577 : AT.R. 1962 8. 
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af bidis turned out and there was no 
stipulation for turning out any minimum 
quantity of bidis. The questions which 
arose for decision were whether Pandu- 
rang was a workman within the meaning 
of that expression under the Factories 
Act and whether he was entitled to any 
deave wages under seection $80 of that 
Act. 


a6. The majority found that Pandurang 
‘was not a ‘‘workman’’, and distinguished 
the decision in Birdhichand’s cass1, and 
‘said that the appellant had no control or 
supervision Over the work of Pandurang. 


ay. The reasoning of the majority was as 
follows: 


“The appellant could not control his 
‘(Pandurang’s) hours of work. He could 
not control his days of work. Pandu- 
rang was free to absent himself and 
was free to go to the factory at any time 
-and leave it at any time according to 
-his will. The appellant could not 
insist On any particular minimum 
quantity of bidis to be turned out per 
eday. He could not control the time 
spent by Pandurang on the rolling of 
a bidi or a number of bidis. The work 
of rolling bidis may be a simple work 
and may require no particular super- 
vision and direction during the process 
of manufacture. But there is nothing 
von record to show that any such direc- 
tion could be given. The mere fact that 
the person rolling bidis has to roll 
them in a particular manner can hardly 
ibe said to give rise to such a right in the 
management as can be said to be aright 
to control the manner of work. The 
manner of work is to be distinguished 
from the type of work to be performed. 
In the present case, the management 
simply says that the labourer is to 
produce bidis rolled in a certain form. 
How the labourer carries out the work 





e 
12 (1963) 1 S.C.J. 178 : (1961) 3 S.A.R. 16 7 
AIR. 1961 S.G. 644. l 
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is his own concern and is not controlled 
by the management, which is concerned 
ouly with getting bidis rolled in a 
particular style with certain contents”. 


18. Subba Rao, J., (as he then was, dis- 
sented.). He said: The appellant engages 
the labourers; he entrusts ‘them with 
work of rolling bidis in accordance with 
the sample; he insists upon their working 
in the factory, maintains registers giving 
the particulars of the labourers absent, 
amount of tobacco supplied and the 
number of bidis rolled by each one of 
them, empowers the gumasta and super- 
visor, who regularly atten s the factory 
tO supervise the supply of tobacco and 
leaves and the receipt of the bidis rolled. 
The nature and pattern of bidis to be 
rolled is obviously well understood, for, it 
is Implicit in the requirement that the rol- 
led in bidis shall accord with the sample. 
The rejection of bidis found not in accord 
with the sample is a clear indication of the 
right of the employer to dictate the man- 
ner in which the labourers shall manufac- 
ture the bidis. The fact that a labourer 
is not compelled to work throughout 
the working hours is not of much relevance 
because, for all practical purposes, a 
labourer will not do so since his wage de- 
pends upon the bidis herolls, and, as he 
cannot roll them outside the factory, 
necessarily he will have todo soin the 
factory. If he absents himself, it is only at 
his own risk. ; 

19. In V.P. Gopala Rao v. Public Prose- 
cutor, Andhra Pradesh}, the Court said 
that there is no abstract a priori test of 
the work control required for establishing 
a contract Of service and after referring 
to Birdhgchand’s case, observed that the 
fact that the workmen have to work in 
the factory implies certain amount of 





1. (1969) 2 S.Q.. 806 : (1969) 2 M.L.J. (S.C. 
114: (1969) 2 An.W.R. (S.C.) 114: (1969) M.L.J. 
(Gri. 852 : (1965) 3 S.C.R. 875 at p. 880: ALR. 
970 S.C. 66. 

2. (1961) 3 S.G.R. 161 : (1963) 1 8.C.J. 178: 
ALR. 1961 S.Q. 644. . 
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supervision by the management, that the 
nature and extent of control varied in 
different industries, and that when the 
Operation was of a simple nature, the con- 
trol could be exercised at the end of the 
day by the method of rejecting the bidis 
which did not come upto the proper 
standard. 


20. In Cassidy v. Ministry of Health}, 
Lord Justice Somerwell pointed out that 
the test of control of the manner of work 
is nOt universally correct, that there are 
many contracts of service where the master 
cannot control the manner in which the 
work is to be done as in the case of a 
captain of a ship. 


ax. In many skilled employments, to 
apply the test of control over the manner 
of work for deciding the question whether 
the relationship of master and servant 
exists would be unrealistic. 


22, In Montereal v, Montreal Locomotive 
Works Lid.*. et al, Lord Wright said 
that a single test, such as the presence or 
absence of control, was often relied on to 
determine whether the case was one of 
master and servant, mostly in order to 
decide issues of tortious liability on the 
part of the master or superior and that in 
the more complex conditions of modern 
industry, more complicated tests have often 
to be applied. He said that it would be 
more appropriate to apply, a complex test 
involving: (i) control; (ii) ownership of 
the tools; (isi) chance of profit; (iv) risk 
of logs, and that control in itself is not 
always conclusive. He further said that 
in many cases the question can only be 
settled by examining the whole of the 
various elements which constitute the 
relationship between the parties. 


23- In Bank Voor Handel en Scheepoaart 
N.V. v. Slaiford®, Denning L.J. said: 





1 ANLE.R. 574 (579). 
2. (1947) 1 D.L.R. 161 at p. 169. 
2 All E.R. 956 at p. 971. 
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“....the test of being a servant does. 
not rest nowadays on submision to- 
orders. It depends on whether the- 
person is part and parcel of the orga— 
nisation...... ot 


24- In U.S. v. Silk}, the question was. 
whether men working for the plaintiffs, 
Silk and Greyvan, were “‘employees’”’ 
within the meaning of that word in the 
Social Security Act, 1935. The Judges of 
the Supreme Court of U.S.A. agreed upon. 
the test to be applied, though not in. 
every instance upon its application to the 
facts. They said that the test was not 
“the common law test,” viz., “power of 
control, whether exercised or not, over- 
the manner of performing service to the 
undertaking,” but whether the men 
were employees ‘‘as a matter of economic. 
reality.” Important factors were said! 
to be ‘“‘the degrees of control, opportuni- 
ties of profit or loss, investment in facili- 
ties, permanency of relations and skill 
required in the claimed independent: 
Operation.” 


25. Silk sold coal by retail, using the 
services Of two classes of workers, unload 
ers and truck drivers. The unloaders. 
move the coal from railway vans into bins. 
They came to the yard when they wished! 
and were given a wagon to unload and a 
place to put the coal. They provided. 
their own tools and were paid so much. 
per.ton for the coal they shifted. All the 
nine judges held that these men were em- 
ployees: 


“Givirg full consideration to the con- 
currence Of the two lower Courts in. 
a contrary result, we cannot agree that. 
the unloaders in the Silk case were inde- 
pendent contractors. They provided. 
Only picks and shovels. They had no 
Opportunity to gain or lose except from. 
the work of their hards and these gimple 
tools. That the unloaders did not worl 
regularly is not significant. They did 
I ES a 
1. (1947) 331 U.S, 704. ; 
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work in the course of the employer’s 
trade or business. This brings them 
under the coverage of the Act. They 
are of the group that the Social Security 
Act was intended to aid. Silk was ina 
position to exercise all necessary super- 
vision over their simple tasks. Unloa- 
ders have often been held to be emplo- 
yees in tort cases.” 


. 26. In Market Investigations Lid. v. Mims- 
der of Social Securiiy*, the Court said: 


“I think it is fair to say that there was 
at one time a school of thought accord- 
ing to which the extent and degree of 
-the control which B was entitled to 
exercise over A in the performance of 
the work would be a decisive factor. 
However, it has for long been apparent 
that an analysis of the extent and degree 
of such control is not in itself decisive”. 


27. It is in its application to skilled and 
particularly professional work that con- 
trol test in its traditional form has really 
broken down. It has been said that in 
interpreting ‘control as meaning the 
power to direct how the servant should do 
his work, the Court has been applying a 
concept suited to a past age. 


‘This distinction (viz., between telling 
a servant what to do and telling him 
how to do it) was based upon the social 
«conditions Of an earlier age; it assumed 
that the employer of labour was able 
+o direct and instruct the labourer as 
to the technical methods he should use in 
‘performing his work. Ina mainly agri- 
-cultural society and even in the earlier 
stages of the Industrial Revolution the 
master could be expected to be supe- 
rior tothe servant in the knowledge, 
-skill and experience which had to be 
‘brought to bear upon the choice and 
handling of the tgols. The control test 
, was*well suited to govern relationships 
like those between a farmer and an 


— 
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agricultural labourer (prior to agricul- 
tural mechanization) a craftsman and a 
journeyman, a householder and a domes- 
tic servant, and even a factory Owner 
and an unskilled ‘hand’. It reflects a 
state of society in which the owner- 
ship of the means of production coin- 
cided with the profession of technical 
knowledge and skill in which that 
knowledge and skill was largely acquir- 
ed by being handed down from one 
generation to the next by oral tradition 
and not by being systematically impar- 
ted in inst’tutions of learning from 
universities down to technical schools. 
The control test postulates a combi- 
‘nation of managerial and technical 
functionsin the personofthe employer, 
i.e., What to modern eyes appears as an 
imperfect division of labour—See Prof. 
Kahn Freund», 


28. Itis, therefore, not surprising that in 
recent years the control test as traditionally 
formulated has not been treated as an 
exclusive test. 


2g. It is exceedingly doubtful today 
whether the search for a formula in 
the nature of a single test to tell a con- 
tract Of service from a contract for service 
will serve any useful purpose. The most 
that profitably can be done is to examine 
all the factors that have been referred to 
in the cases On the topic. Clearly, not 
all of these factors would be relevant in 
all these cases or have the same weight in 
all cases. It is equally clear that no 
magic formula can be propounded which 
factors should in any case be treated as 
determining cnes. The plain fact is that 
in a large number of cases, the Court can 
only perform a balancing operatio 
weighing up the factors which point in one 
direction and balancing them agamst 
those pointing in the opposite direction. 
See Atiyah, P.S., “Vicarious Liability in 
the Law of Torts”, pages 37-38. 
















1, (1951) 14 Modern Law Rev. 505. 
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go. During the last two decades the 
emphasis in the fleld has shifted and no 
longer restsso strongly upon the question 
ofcontrol. Control is obviously an impor- 
tant factor and in many cases it may still 
be the decisive factor. But it is wrong to 
ay that in every case it is decisive. It is 
now nO more than a factor, although an 
important one. See Argent v. Minister of 
Social Security}, 


g1. The fact that generally the workers 
attend the shop which belongs to the 
employer and work there, on the machi- 
nes, also belonging to him, is a relevant 
factor. When the services are performed 
generally in the employer’s premises, this 
is some indication that the contract js a 
contract Ofservice, It is possible that this 
is another facet of the incidental feature 
ofemployment. This is the sort of situa- 
tion in which a Court may well feel incli- 
ned to apply the ‘‘organisation’’ test sug- 
gested by Denning,L.J., in Stevenson Fordan 
and Harrison v. Macdonald and Evans?. 


32. The further fact that ‘‘a worker can 
be removed” which means nothing more 
than that the employer has the liberty not 
to give further work to an employee who 
has not performed his job according to 
the instructions of the employer, or who 
has been absent from the shop for a long 
time as spoken to by the Inspector of 
Labour in his evidence, would be speak 
of control and supervision consistent with 
the character of the business. 


33. That the workers work on the machi- 
nes supplied by the proprietor of the 
shop is an important consideration in 
determining the nature of the relationship. 
If the employer provides the equipment, 
this is some indication that the contract 
is a contract of service, whereas if the 
other party provides the equipment, this 
is some evidence that he is an independent 
contractor. It seems that this is not based 


1. (1968) 1 W.L.R. 1749 at p, 1759. 
2. Hosa 1 T.ER. 101. 
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on the theory that if the employer provides 
the equipment he retains some greater 
degree of control, for, as already seen, 
Where the control arises only from the 
need tO protect one’s own property, little 
significance can attach to the power of 
control for this purpose. It seems, there- 
fore, that the importance of the provision 
of equipment lies in the simple fact that, - 
in most circumstances, where a person 
hires out a piece of work to an independent © 
contractor, he expects the contractor to 
provide all the necessary tools and equip- 
ment, whereas if he employs a servant 
he expects to provide them himself. It 
follows from this that no sensible inference 
can be drawn from this factor in circum- 
stances where it is customary for servants 
to provide their own equipment—vee 
Atiyah P.S., “Vicarious Liability in the 
Law of Torts”, page 65. 

34. Section 220 (2) of the American 
Restatement, Agency 2nd includes among 
the relevant factors: 


(e) Whether the employer or the 
workman supplies the instrumentalities, 
tools, and the place of work for the 
person doing the work”. 


The comment on the first part of this 
paragraph is in these words: 


“Ownership of instrumentalities: The 
ownership of the instrumentalities and 
tools used in the work is of importance. 
The fact that a worker supplies his 
own tools is some evidence that 
he is not a servant. On the other 
hand, if the worker is using his 
employer’s tools or instrumentalities 
especially if they are of substantial 
value, it is normally understood 
that he will follow the directions 
of the owner in their use, and this 
indicates that the owner is a master. 
This fact is, however, only’ of evi- 
dential value.” ° 


It might be that little weight can today 
be put upon the provision of tools of 
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minor character as opposed to plant 
and equipment on a large scale. But 
sO far as tailoring is concerned, I think 
the fact that sewing machines on which 
the workers do the work generally belong 
to the employer is an important considera- 
tion for deciding that the relationship is 
that of master and servant. 


35. ` Quite apart from all these circums- 
tances as the employer has the right to 
reject the; end product if it does not 
conform to the instruction of the employer 
and direct the worker to restitch it, the 
element of control and supervision as 
formulated in the decisions of this Court 
is alsO present. l 


36. The reputation of a tailoring establi- 
shment depends not only on the cutter 
but also upon the tailors. In many 
cases, stitching is a delicate ‘operation 
when the cloth upon which it is to be 
carried On is expensive. The defect in 
stitching might mar the appearance not 
Only of the garment but also of its wearer, 
So when the tailor returns a garment, 
the proprietor has got to inspect it to see 
that it is perfect. He has to keep his 
customers pleased and he has also to be 
punctual which means that the sticthing 
must be done according to the instruction 
of the employer and within the time speci- 
fled. The degree of control and super- 
vision Would be different in different types 
of business. If an ultimate authority 
over the worker in the performance of 
his work resided in the employer so that 
he was subject to the latter’s direction, 
e that would be sufficient. In Humber- 
stone v. Northern Timber Méills1, Dixon, J. 
said: 
-“The question is not whether in prac- 
tice the work was in fact done subject to 
a direction and control exercised by an 
actual supervision or whether an actual 
supervision was pogsible but whether 


ultimate author ty over the man in the 
performance of his work resided in the 


1. (1949) 79 C.L.R. 389. ” 
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employer so that he was subject to the- 
latter’s order and directions”. 






37. That some of the employees take? 
up the work from other tailoring establish 
ments and do that work also in the shop i 


their being employees of the propriet 
of the shop where they attend for work. 
A person can be a servant of more tha 
one employer. A servant need not be 
under the exclusive control of one master. 
He can be employed under more than 
one employer. See “The Modern Law 
of Employment’? by G.H.L. Fridman, 
page 18, and also, Between patwardhan 
Tailors, pona v. Their Workman, 


38. That the workers are not obli 

to work for the whole day in the shop 
is not very material. There is of course 
no reason why a person who is only 
employed part time, should not be a 
servant and it is doubtful whether regular 
Dart time service can be considered 
even prima facie to suggest anything other 
than a contract of service. According 
to the defirition in section 2 (14) of the 
Act, even if a person is not wholly 
employed, if he is principally employed. 
in connection with the business of the 
shop, he will be a “person employed’” 
within the meaning of the sub-section. 
Therefore, even if he accepts some work. 
from other tailoring establisnments or 
does not work whole time is a particular 
establishment, that would not in any 
way derogate from his bing employed. 
a shop where he is principally emplo- 


39. We think that on the facts and cir 
cumstances of the case the Chief Inspector 
of Shops and Establishments and th 
High t came to the right conclusion 
that employer and employee relation 
ship exi. ted between the parties and that 
the Act was therefroe applicable. We 
therefore dismiss the appeal, but in the 
circumstances we do not make any order 
as to costs. 


V.K. Appeal dismissed. 
NO a a 
1. (1960) 1 Lab, L.J. 722 at p. 726. 
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THE SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 


PRESEN T:—H. R. Khanna and A. Alagiri- 
swami, FF. 


State of Andhra Pradesh and another 
Appellants* 


U. 


Andhra Provincial Potteries Ltd., 
and others Respondents. 


Companies Act (I of 1956), section 220— 
General body meeting not held—Hence balance- 
sheet and profit and loss account not laid 
before it—Failure, under the circumstances, 
to file with the Registrar the balance-shest and 
profit and loss account—If an offence under 
section 220 (3). 


If no balance-sheet and profit and loss 
account is laid before a general body, 
there can be no question of that balance- 
sheet not being adopted nor of complying 
with the requirements of section 220 
and though wilful omission to call a 
general Lody meeting and to lay the 
balance sheet and profit and loss account 
before it may expose the person responsible 
to punishment under other provisions’ of 
the Companies Act, it certainly does not 
make him liable under section 220 of the 
Companies Act, 1956, A.P. Potteries v. 
Registrar of Companies A.I.R. 1970 A.P. 
“70, affirmed. 

[Paras. 2, 7.] 


Under section 220 of the Act the res- 
ponsibility for sending three copies of 
the balance-sheet and profit and loss 
account arises Only after they have been 
laid before the company at the general 
meeting. Without laying, copies could 
not be sent to the Registrar and even 
if they are sent it would not be a com- 
pliance with the provisions of the section. 





* Crl.A, No. 34 of 1970. z A 
17th August, 1973. 
s—14 
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Therefore, the condition precedent or 
the essential pre-requisite of the balance- 
sheet and the profit and loss account 
being laid before the general meeting 
being fulfilled, the requirement of section. 
220 cannot be complied with. | Para. 7.]; 


Where the words of the section are very 
clear it is unnecessary to consider whe- 
ther it embodies any principle as erbo- 
died in certain other sections which are 
differently worded. In interpreting a 
penal provision it is not permissible 
to give an extended meaning to the 
plain words of the section on the ground- 
that a principle recognised in respect of 
certain other provisions of law requires 
that this section should be interpreted- 
in the same way. [Para. 7.], 


State of Bombay v. Bandhan Ram Bhandari 
and others, (1961) 1 S.C.R. 801, distin- 
guished, 


(Difference of opinion amongst the various- 
High Courts on this point resolved and the 
decisions of the Calcutta, Allahabad, 
Rajasthan, Madras, Patna and Kerala 
High Courts taking a contrary view,- 
overruled. For full details of the deci- 
sions sO Overruled, see judgment). 


Cases referred to :— 


State of Bombay v. Bandhan Ram Bhandani,. 
(1961) 1 S.G.R. 801 : AI.R. 1961 S.C. 
186; Emperor v. Pioneer Clap and Industrial’ 
Works Lid.,1.L.R. (1948) Bom. 86 : ALL.R.. 
1948 Bom. 357; Gibson v. Barton, (1875) 
10 Q.B. 329; Edmonds v. Foster, (1875) 45: 
L.J. M.C. 41; Park v. Lawton, (1911) 1 ¢ 
K.B. 588; Dulal Chandra v. State of West 
Bengal,(1962) 32 Com. Cas. 1143 (Cal.);: 
Gopal Khaitan v. State,(1969) 39 Com. Cas. 
150: A.I.R. 1969 Cal. 132; Ramachandra & 
Sons (P.) Lid. v. State, (1967) 2 Com.L.J.. 
g2 : (1966) 36 Com.Cas. 585 (Al); 
State v. T. C. Printers (P.) Lid, ALR. 
1963 Raj. 134; India Nutriments Lids V. 
Registrar of Companies, (1964) 34 Com. 
Cas, 160 (Mad.);P. S. N. S. Al. Chettiar & 
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Co. v. Registrar of Compames, (1966) M.L.J. 
(Crl.) 36: (1966) 1 Comp.L.J. 17: (1966) 
1 M.L.J. 48: ALR. 1966 Mad. 415; 
Registrar of Companies v. H. Misra, A.I.R. 
1969 Orissa 234; Vulcan Industries (P.) 
Lid. v. Regisirar of Companies, Orissa, 
1.L.R. (1972) Cut. 373 : (1972) Tax. 
L.R. 2264; State v. Linkers (P.) Lid., 
A.IR. 1968 Pat. 445 : 40 Com. Cas. 17; 
Registrar of Companies v. Gopala Pillai, 
(1961) Ker.L.J. 490; Debendra Nath Das 
Gupta v. Registrar of Joint Stock Companies, 
LL.R. 45 Cal. 486 : ALR. 1917 Cal. 
1; Ballav Dass v. Mohan Lal Sadhu, (1935) 
39 Gal.W.N. 1152 ; Bhagirath v. Emperor, 
AIR. 1948 Cal. 42; In re Narasimha Rao, 
AIR. 1937 Mad. 341; In re Appayya, 
(1952) 1 M.L.J. 608 : A.I.R. 1952 Mad. 
800, 


The Judgment of the Court was delivered 
by .- 


Alaginswami, J.—This is an appeal 
against the judgment of the Full Bench of 
the Andhra Pradesh High Court reported 
in A, P. Potteries v. Registrar of Companies}, 
It arises out of a complaint filed against 
the rst respondent company and its 
directors for failuré to file with the Regis- 
wrar Of Companies on or before goth 
October, 1967, the balance-sheet and 
profit and loss account of the company as 
required under section 220 (1) of the 
Companies Act, 1956, which is punish- 
able under sub-section (3) of that section. 
Admittedly no general body meeting 
had been held and, therefore, the balance- 
sheet and profit and loss account had 
got been laid before a general body meet- 
ing nor could it be so laid. 


a. The Full Bench speaking through 
aganmohan Reddy, C.J. as our learned 
ther then was, held that if no balance- 
eet is laid before a general body, there 
n be no question of that balance-sheet 
not being*adopted nor of complying with 
the requirements of section 220 and though 





6, ALR. 1970 A.P, 70, 
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wilful omission to call a general body 
meeting and to lay the balance-shee 
and profit and loss account before i 
may expose the person responsible to 
punishment under other provisions o 
the Act, it certainly does not make hi 
liable under the provisions of section 1 
(2) of the Companies Act, 1913 or section 
220 Of the Companies Act, 1956. In this 
the Bench was taking a view contrary to 
that of most of the High Courts after 
the decision of this Court in Siate of Bombay 
v. Bandhan Ram Bhandan}. In that case this 
Court had taken the view that a person 
charged with an offence cannot rely on 
his default as an answer 10 the charge and 
so, if he was responsible for not calling 
the general meeting, he cannot be heard 
to say in defence to the charges brought 
against him that because the general 
meeting had not been called, the balance- 
sheet and profit and loss account could 
not be laid before it. In that case the 
directors of a company were prosecuted 
under sections 32 (5) and 133 (3) of the 
Companies Act, 1913, for breaches of 
sections 32 and 131 of that Act, for having 
knowingly and wilfully authorised the 
failure to file the summary of share capital 
for the year 1953 and being knowingly 
and wilfully parties to the failure to lay 
before the company in general meeting 
the balance-sheet and profit and loss 
account as at 31st March, 1953. 


3 The Bombay High Court, however, 
following its earlier decision in Emperor v. 
Pioneer Clay and Industrial Works Lid.* 
had upheld the acquittal of the directors 
by the Presidency Magistrate. Refer- 
ring to the decision of the Bombay High 
Court in that case this Court pointed out 
that that decision turned on section 134 
of the Companies Act, 1913 the language 
of which was to a certain extent different 
from the language used in sections 32 
and 131 and refrained from going into 













I, (1961) 1S.0.R, 8o0r : ALR, 1961 S.C. 186. 
I.L.R. (1948) Bom, 86 : AT.R. 1948 Bom» 
§5/. 
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the question whether the difference in 
language in section 1340n the one hand 
and sections 32 and 1310n the other made 
any difference to the decision of the case. 
After referring to the decisions in Gibson v. 
Barton!, Edmonds v. Foster?, and Park v. 
Lawton®, where it was held than a person 
charged with an offence could not rely on 
his own default as an answer to tte charge, 
and so, if the person charged was res- 
ponsible for not calling the general meet- 
ing, he cannot be heard to say in defence 
to the charge that the general meeting 
had not been called, and that the com- 
pany and its officers were bound to per- 
form the condition precedent if they could 
do that, in order that they might perform 
their duty, this Court considered that as 
the correct view to take. 


4. As we have noticed, this Court 
was not dealing there with the pro- 
visions of section 134 Of 1913 Act 
which corresponds to section 220 of 
the 1956 Act. ‘That question now directly 
arises for decision in this case. As we 
said earlier, most of the High Courts which 
have considered this question after the 
decision of this Court have proceeded on 
the basis that the decision necessarily 
led to the conclusion that even in a 
prosecution under section 134 of the 1913 
Act (corresponding to section 220 of the 
1956 Act) the company and: its directors 
could not rely upon their failure to call 
the general body meeting as a defence 
to the prosecution. Under this category 
fall the decisions in Dulal Chandra v. Siate 
of West Bengal*, and Gopal Khatian v. 
Staie®>, of the Calcutta High Court 
Ramachandra & Sons (P.) Lid. v. States, 
of the Allahabad High Court, State v. 





I, pales 10 . 329. 
2, (1875) 45 oe E 41. 
93. (īQII) I n (Cal), 
I 2 Jomp. deiu 
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T. C. Printers (P.) Lid? of the Rajas“ 
than High Court, India Nutrımenis Lid. 
v. Registrar of Compames*, and P.S.N.S.AI. 
Chettiar & Co. v. Registrar of Companies®, 
of the Madras High Court. The Orissa 
High Court had taken a similar view in 
Registrar of Companies v. H. Misrat, but in 
a later decision in Vulcan Indusiries (P.) 
Ltd. v. Regisirar of Companies, Orissa®, it 
has taken a contrary view and followed 
the decision of the Andhra Pradesh 
High Court in the judgment under appeal. 
That decision is also pending in appeal 
before this Court. ‘The Patna High Court 
in State v. Linkers Private Lid.®, and the 
Kerala High Court in Regtsirar of Com- 
have also taken 
a similar view. 


5. We may now refer to some of the 
earlier decisions on this point. The 
earliest decision is the one in Debendra 
Nath Das Gupta v. Registrar of Foint Stock 
Companies®, In that case the principle 
laid down in Park v. Lawton®, was applied 
and, it was held that it is not open to the 
petitioner to plead in answer to a charge 
under section 134 his prior default in 
respect of the calling of the prescribed 
general meeting and of placing before 
the company at such meeting a duly, 
prepared and audited balance-sheet. The 
decision in Ballav Dass v. Mohan Lal 
Sadhul®, did not refer to the wording of 
the section but merely stated that the 
provisions of section 134 were not com- 
plied with. The same Courtin Bhagirath 
v. Emperor44, took the same vjew. In re 
Narasimha Rao1*, a learned single Judge 


ALR, 1963 Raj. 


a: A LLT. 
J 
LË 17. (1966) 1 
415. 
4. AILR. 1969 Orissa 234. 
A DLE- (978) | ae 313: 1972 Tax L.R. 2264, 


fio) Kerl ALI.R, 1968 Pat. 445. 


7 

8 R. 45 Cal. i a t. aga Oat n 
g. (1911) I K.B. 588 
I 

I 

I 


Ca. 160 ae 
a oi. 1966) 1 Comp. 
A.L.R. 1966 Mad. 


o. (1935) 39 Gah WN. 1152, 
I, KP S 1948 Qal. 42. 
2. A.I.R. 1937 Mad. 341. 
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of the Madras High Court took the view 
that the same persons cannot be charged 
in respect Of the same years with offences 
punishable both under sections 191 and 
134, Companies Act because section 134 
clearly contemplates the sending of a 
copy of the halance-sheet only after it 
has been placed before the company 
at a general meeting under section 191 
and that where in a case there is no such 
placing of the balance-sheet before the 
company at a general meeting, the offence 
under section 134 cannot be committed. 
In re, Appayyat, a view contrary to 
the one taken earlier by a Judge of that 
High Court was taken. 


6. We may now set out the reasoning 
whicb weighed with the Andhra Pradesh 
High Court in the decision under appeal: 


“The reference to section 210 by the 
use Of the word “‘aforesaid’’ and the 
emphasis indicated by the words “‘were 
so laid” make the filing of copies of 
those balance-sheets and the profit 
and loss accounts which are laid before 
the general body meeting an essential 
pre-requisite. If no general body 
meeting is held, it is obvious that no 
copies Of the balance-sheet and profit 
and loss account can be filed even 
though the default may be wilful. 
Both under section 134 of the old 
Companies Act and section 220 of 
the Act, the laying of the balance-sheet 
and the profit and loss account before 
an annual general meeting is a condi- 
tion preeedent to the requirement that 
a Copies of such documents so laid should: 
be filed before the Registrar. The 
intention is -made further clear by 
the provision under sub-section (2) 
of the respective sections of both the 
Acts that if the balance-sheet is not 
adopted at the general meeting before 
which it is laid, a statement of that 
fact and “of the reasons therefor have 
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to be annexed to the balance-sheet and 
to the copies thereof required to be 
filed with the Registrar. If no 
balance-sheet is laid before a general 
body, there can be no question of that 
balance-sheet not being adopted nor 
of complying with the requirements 
of the sub-section (2) of section 134 
of the old Companies Act or section 220 
of the Act as the case may be, while 
wilful omission to call a general body 
meeting and omit to lay the balance- 
sheet and profit and loss account before 
it may expose the person responsible to 
punishment under other provisions of 
the Act, it certainly does not make him 
liable under aforesaid provisions; The 
punishment under these sections is for 
default in filing copies of the balance- 
sheet or the profit and loss account 
which are laid before a general body 
and for not sending a statement of the 
fact that the balance-sheet was not 
adopted, It may be that copies of the 
balance-sheet so laid before the general 
body may have been forwarded under 
sub-section (1) of section 134 of the 
old Companies Act or sub-section (1) 
of section 220 Of the Act but nonetheless 
if the requirements of sub-section (2) 
of the respective sections have not 
been complied with even then, the 
persons concerned would be liable for 
punishment for that default 


In our view, these provisions un- 
mistakably indicate, as we said earlier, 
that the holding of the annual general 
meeting. and the laying before it of 
the balance-sheet and the profit and 
loss account isa sine qua non for filing 
of the copies thereof before the Regis- 
trar If no general body meeting 
is held, the persons concerned 
cannot be said to have committed 
a default in complying with those 
provisions” 


(1959) 1 M.L.J. 608 : ALR. 1952 Mad, 7° Ta this state of difference of opinion 


among the various High Courts and the. 


t} 


absence of a decision of this Court on 
' section 134 this appeal has been filed, 
Though the respondent was not represen- 
ted before this Court the learned Addi- 
tional Solicitor-General who appeared 
for the State of Andhra Pradesh and the 
learned Solicitor-General who appeared 
for the Advocate-General of Andhra 
Pradesh fairly placed before this Court 
all the decisions for and against, which we 
have already referred to, and also placed 
before us all the relevant considerations. 
{t was urged before us that the principle 
accepted by this Court in State of Bombay 
v. Bandhan Ram Bhandani1, that a com- 
pany or its directors in a prosecution 
ander section 32 and section 133 of the 
1913 Act could notin defence to such 
prosecution rely upon their own failure 
to call the general body meeting, applies 
with equal force to a prosecution under 
section 134 Of the Act. But it appears 
to us that there is a very clear distinction 
between sections 32 and 133 On the one 
hand and section 134 on the other. 
Section 32 relates to the preparation of a 
list of members of the company and of 
persons who have ceased to be members 
as well as a summary, and also provides 
that it shall be completed within 21 
days after the day of the first or only 
ordinary general meeting in the year. 
It also provides that the company shall 
forthwith file with Rthe egistrar a copy of 
the list and summary, and any default 
in complying with the requirements 
of the section is made punishable. Under 
section 131 the laying of a balance-sheet 
and profit and loss account before the 
<ompany in the general meeting is made 
obligatory. Under section 133 the failute 
to comply with section 131 is made 
punishable. But section 134 lays down 
that after balance-sheet and profit and 
doss account or the income and expendi- 
ture account, as the case may be, have 


3. (1961) 1 S.G.R, 801: AI.R. 196r S.C. 186. 
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been laid before the company at the 
general meeting three copies thereof shall 
be filed with the Registrar, and a failure 
to do so is made punishable under sub- 
section (4) of that section. The diffe- 
rence in language is very clear and 
pointed. The responsibility of sending 
three copies of the balance-sheet and 
profit and loss account or the income and 
expenditure account, as the case may be, 
arises Only after they have been: laid 
before the company at the general meet- 
ing. Without so laying copies coul 
not be sent to the Registrar and even 
if they are sent it would not be a com- 
pliance with the provisions of the section. 
It is possible to conceive of the law pro- 
viding that the balance-sheet and profit 
and loss account shall be sent to the 
Registrar even without the necessity of 
their being laid before the general body 
meeting Of the company. In that case 
any failure to do so would be punishable 
and the question whether a general body 
meeting had been held and the balance- 
sheet and profit and loss account have 
been laid before it will not arise. There- 
fore the condition precedent o1 the essen- 
tial pre-requisite of the balance-sheet and 
the profit and loss account being lai 

before the general meeting of the company 
not being fulfilled, the requirement o 

section 134 cannot be complied with. 
While the appeal to a question of prin- 

ciple might be attractive we cannot 
ignore the clear words of the section: 
Where the words of the section are very 
clear it is unnecessary to conkider wheth 
it embodies any principle and heth 
that principle is consistent with the 
principle as embodied in certain other 
sections which are differently worded. 
In interpreting a penal provision it is 
not permissible to give an extended mean- 
ing to the plain words of the section o 
the ground that a principle recognised in 
respect Of certain other provisiong of law 
requires that this sectio» should be intér- 
preted in the same way. 
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8. We may also point out that in Park 
v. Lawton! the principle laid down which 
has been adopted in this Gourt’s decision in 
State of Bombay v. Bandhan Ram Bhandani®, 
it is realised that there might be 
circumstances where the principle laid 
down in that decision will not apply. 
The Court there observed: 


“If it were the case that everything 
required to be inserted in the list was 
dependent on the fact of the general 
meeting having been held, it might 
perhaps have been contended with 
some force that it is impossible to 
calculate a continuing penalty from 
a day which has never come intO exis- 
tence; but when one sees that section 26 
requires a number of most important 
matters to be included in the list of 
members which are entirely independent 
of the holding of a general meeting, this 
very much weakens the contention that 
no list need be compiled if, owing to 
the failure to hold a general meet- 
ing it is impossible to say what day 
is the fourteenth day thereafter”. 


This observation may provide no defence 
tO a prosecution under section 133 but it 
might well do so in a prosecution under 
section 134, This was what the learned 
Solicitor-General was fair enough to point 
out with regard to the difficulty of work- 
ing out the daily penalty under section 
162 after the thirtieth day mentioned in 
section 220 (1) Of the 1956 Act. He 
pointed out that where no meeting has 
been held it was not possible to calculate 


the period of 30 days specified in that. 


*section and it would not be possible to 
give effect to the provisions of that section. 
The Bombay High Court pointed out in 
Emperor v. Pioneer Clay and Industrial 
Works Ltd.*, that the decision in Park v. 
Lawton}, is based on section 36 (it is a 


I, on 1 K.B. 588," 

D (ib I SaR 801 : ALR. 1961 S.C. 186, 
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mistake for section 26) of the English Act, 
which inits scheme and terms is entire- 
ly different from the section with which 
they (the Bombay High Court) were 
conzerned, and that the section in the 
English Act is a composite one which 
lays down various requirements which 
are to be complied with by the comp- 
any under its first four sub-clauses 
and sub-clause (5) is the penal sub-section 
which penalises the failure ‘to comply 
with any Of the requirements contained 
in any of the four preceding sub-sections. 
In our Act various stages have to be gone 
through before we reach the stage of a 
copy of the balance-sheet and the profit 
and loss account being filed with the 
Registrar and the failure to reach any 
one of the stages within the time pres- 
cribed is made penal by the Act. The 
Court pointed out that this is not a case 
where an accused person relies on his 
default and pleads his innocence. What 
he says is, I may have committed an 
offence, but the offence that I have com- 
mitted is not the one with which I am 
charged. On the facts proved by the 
prosecution an Offence is not disclosed 
under section 134 (4). A different 
offence might have been committed either 
under section 76 (2) or under section 
133 (3). 


g. It is interesting to note that it was 
argued in Park v. Lawton}, that the fact 
that section 26 makes the offence a con- 
tinuing One also shows that the obligation 
to file the list is independent of the bolding 
of a general meeting. The observations 
which we have extracted earlier will 
show that the submission on behalf of 
the prosecution that provisions of section 
26 show that the obligation to file the 
list is independent of the holding of the 
general meeting was accepted. But under 
section 134 of the 1913 Act the obligation. 
to send a copy of the balance-sheet and 
profit and loss account is dependent. 


— ————— 


x, (1911) 1 K.B. 588, ` 
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completely on its being laid before a 
general meeting. It is clear, therefore, 
that on principle and authority it should 
be held that no offence was committed 
by the directors in this case under section 
134. They might have been guilty of 
Offences under sections 76 and 133 but 
not under section 134. We say nothing 
about section 32 about which this Court 
has already laid down the law, 

10. The appeal is dismissed. 


V.K. —_——— Appeal dismissed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—K. K. Mathew and M. H, Beg, 
JJ. 


K. M. Sengoda Gounder and others 
Appellants* 


U, 


State of Madras and another 


Madras Inam Estates (Abolition and 
Conversion into Ryotwari) Act (XXVI of 
1963), sections 2 (4), 2 (11) and (3)—Scope— 
Hamlet in question, inam or village inam. 


On the question whether the High Court 
was right in holding Komarapalayam 
Agraharam was not an inam within the 
meaning Of section 2 (4) or part of an 
inam village within section 2 (11) of 
the Madras Inam Estates (Abolition 
and Conversion into Ryotwari Act, 


Held, that the original grant was made 
in consideration of the payment of a sum 
by the grantees. The grant was not, 
therefore, an inam grant. The circums- 
tance that the grant was treated as an 
inam at the time of the Inam Settlement 
proceedings and that title deeds were 
issued On that basis, cannot. affect the 


original character of the grant. An inam 
SSSR, 


* G.A, No, 1287 of 1967. ae j 
I August, 19/38. 
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title deed does not operate either to 
enlarge or abridge the rights of the inam- 
dars under the original grant. 


7 (Paras. 3, 4.] 


When once it is found that Tippu Sultan 
did not make a regrant, but only con- 
firmed the previous grant, there is no 
difficulty in holding that there was no 
change in the original character of the 
~rant which was one for consideration. 
Therefore, the High Court was correct. 
[Para. 5.] 


Case referred to : 


Sellappa Goundar v. Bhaskaran, 1.1,.R. 
(1960) Mad, 796: (1960) 2 M.L.J. 363. 


The Judgment of the Court was delivered. 
by 

Mathew, F.—The second respondent filed 
a writ petition before the High Court of 
Madras challenging the validity of a 
notification issued by the State Govern- 
ment under section 3 of the Madras Inam. 
Estates (Abolition and Conversion into 
Ryotwari) Act (XXVI of 1963), on 
the ground that Komarapalayam Agra- 
haram, Tiruchengoda Taluk, Salem 
District, is not inam and therefore the 
notification can have no application to 
that hamlet. He also challenged the 
constitutional validity of the aforesaid 
Act. During the pendency of the writ peti- 
tion, the appellants; claiming to be the 
tenants under the inamdar got them- 
selves impleaded as respondents 2 to 9I 
to the writ petition. The High Court 
came to the conclusion that the Act is 
constitutionally valid but that the hamlet, 
'n question is not an inam or part of 
‘illage inam and, therefore, the Act can 
have no application to it, and allowed. 
the writ petition. This appeal, by certi- 
ficate, is from the judgment of the High 
Court. 


2. Komarapalayam Agrahararf? is com- 
prised in Jadagapady village. The ques- 
tion whether Komarapalayam Agraharam 
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is inam was raised at an earlier stage 


‘by some of the tenants of the hamlet 


and the matter came up before the High 
Court and the decision of the High Court 
is reported in Sellappa Goundar v. Bhas- 
karan!. There the history of this village 
as gathered from the inam papers was set 
aout thus: 


“Whether Komarapalayam village was 
an inam village or not would depend 
on the terms of the grant. The grant, 
however, is not in evidence. The 
- copper plate which was produced at the 
time of inam settlement proceedings is 
not now available. What we have is 
only Exhibit A-1 the extract from the fair 
‘nam register relating to the village. 
From Exhibit A-1 it appears that in the 
year 1760, Krishna Raja Udayar, the 
Rajah of Mysore granted the village of 
_Jagadapady or Nattapatti, together, with 
112 hamlets to certain Brahmins, Komara- 
palayam was one of the 12 hamlets. ‘The 
grant, however, was not by way of gift 
of either the land or any portion of the 
assessment thereon. A number of 
Brahmins subscribed and collected a 
sum of 50,000 Rajagopala Pagodas. 
Four of them who represented the others 
as well paid the amount into the trea- 
sury and obtained a grant of Jagada- 
-pady-and the 12 hamlets rent free from 
` the ruler. Presumably, the grant was 
the result of a consideration paid by 
the grantees and was not really attribu- 
table to any benefaction by the ruler. 
‘When Tippu Sultan came to power, he 
resumed six of the 12 hamlets, allowing 
the successors Of the Original grantees 
40 remain in possession of the rest 
without any obligation to pay any 
rent on that portion of the village. On 
the assumption of sovereignty by the 
British, Captain Macleod confirmed 
the title on the successor of the grantees 


in regard to the lands in their possession. 
e 


—_ ~ -~ - a 
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During the enquiry by the Inam Gom- 
mission, it was found that the inam was 
enjoyed in rro vrittis; however only 
persons holding go vrittis appeared and 
filed statements and there was no claim 
for about ac vrittis. The Inam Com- 
missioner confirmed the inam subject 
to an assessment of Rs. 566.11.3 in ad- 
dition to quit rent of Rs. 299.12. There 
is nO evidence to indicate as to what 
happened to that portion of the ‘grant 
which was taken over by Tippu Sultan”. 


3. We think that the original grant was 
made in consideration of the payment O 
the sum by the grantees and the grant 
was not therefore an inam grant. 


4. The circumstance that the grant was 
treated as an inam at the time of the 
inam settlement proceedings and that 
title deeds were issued On that basis, cannot 
affect the original character of the grant. 
An inam title deed does not operate 
either to enlarge or ‘abridge the rights 
of the inamdars under the original grant. 


5. Learned Counsel for the appellants 
contended that even assuming that the 
original grant in favour of the predeces- 
sOrs-in-interest Of ‘the second respondent 
was for consideration, when Tippu Sultan 
resumed the 6 hamlets comprised in the 
village of Jadagapady, it must be presum- 
ed that he made a fresh grant of the other 
6 hamlets comprised in the village and, 
therefore, the original character of the 
grant has no relevancy in determining 
the tenure of the Agraharam, as the fresh 
grant was an Act of State by a new Sovere- 
ign which destroyed its original character. 
The inam register does not show that 
Tippu Sultan resumed Komarapalayam 
Agraharam. On the other hand, it defi- 
nitely shows that he confirmed the.pre- 
vious grant in respect of the 6 hamlets 
including Komarapalayam Agraharam. 
When the inam register shows that 6 
hamlets included in Jagadapady vil- 
lage were resumed and the grant 


| 


in respect of the remaining 6 
hamlets was confirmed, the inference is 
irresistible that there was no change in 
the character or tenure of the 6 hamlets 
which were not resumed. In other words, 
confirmation can Only mean that the title 
under which these hamlets were being 
held was accepted and recognised by 
Tippu Sultan. It cannot therefore be 
said that there was a regrant by Tippu 
Sultan in respect of Komarapalayam 
Agraharam. There was no case for the 
appellants that the British Government 
did not confirm what Tippu Sultan did. 
On the other hand, their positive case 
was that tbere was a regrant of the 6 
hamlets including Komarapalayam Agra- 
haram by Tippu Sultan and that British 
Government confirmed the regrant by 
Tippu Sultan. When once it is found 
that Tippu Sultan did not make a regrant, 
but ‘only confirmed the previous grant, 
there is no difficulty in holding that there 
was no change in the original character 
of the grant which was one for considera- 
tion. The fact that the inam register 
would indicate that the hamlet in question 
along with some others was resumed by 
Wiliam Macleod in 1207 Fasli and that 
the hamlets were granted as inam would 
not be decisive in view of the statements 
in the inam register showing that the 
hamlets were given rent free and patta 
issued for them. However, it is not 
necessary tO go into that aspect of the 
case because the ist respondent, the 
State of Madras, had no case that the 
British Government resumed Komara- 
palayam Agraharam and made a regrant. 
Ther only case before the High Court 
and in their statement of case here was 
that the previous grant was confirmed. 
In these circumstances we see no reason 
to differ from the finding of the High 
Court that Komarapalayam Agraharam 
ig not an inam within the meaning of 
section 2 (4) 01 part of an inam village 
within section 2 (11) of the Act in ques- 
tion. 
s—]5 
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6. We think the conclusion of the High 
Court was correct and we dismiss the 
appeal but in the circumstances without 
any Order as to costs, 


V.M.K. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—D. G. Palekar and A. Alagiri- 
swami, Ff. 


P. Malai Chami 


0. 


M. Andi Ambalam and others 
Respondents. 


(A) Representation of the People Act (XLII 
of 1951), sections 93, 97, 100, 101 (a), 117 
and 118—Scope—Election petition of the 
respondent questioning the election of the appel- 
lant and claiming seat for the respondent— 
Appellant failing to file recrimination petition 
—Appellant, if can claim to lead evidence 


The appellant was declared elected to the 
Tamil Nadu Legislative Assembly to fill 
a seat from the Melur (North) Consti- 
tuency by a majority of 127 votes receiving 
37,337 votes as against 37,210, received 
by the respondent. 3,381 votes’ were 
held invalid. The respondent filed an 
election petition on 23rd April, 1971, not 
only questioning the election of the appel- 
lant but also claiming the seat for himself. 
The respondent filed an interlocutory 
application for directing a scrutiny and 
recounting of all the votes. To this no 
counter-affidavit was at all filed by the 
appellant. Recount was ordered and it 
was found that the appellant had got 
37:372 votes and the respondent 37,297 
votes. Thus the majority obtained by 
the appellant was reduced trom 127 to 
75. The learned Judge took the view 
that in the absence of a recrithinatipn 


Appellant* 





* Q.A, No, 649 of 1972., 
o 


18th April, 1978- 
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petition under section 97 of the Represen- 
tation of the People Act the appellant was 
not entitled to question any votes which 
might have been improperly received on 
behalf of the respondent. If that had 
been done, the appellant would still have 
won. by a majority of 75 votes. But as he 
was not entitled to do so the result of 
leaving out of account votes improperly 
received on behalf of the respondent and 
taking into account only the votes which 
ought to have gone to the respondent, 
which had been improperly rejected was 
that the respondent had 96 votes more 
than the appellant and he was declared 
elected. Hence the appeal by the appel- 
lant. 


Held that, 


The only ground on which the defeated 
candidate could be declared elected is 
under section 101 (a) of the Act that in 
fact he had received a majority of valid 
votes. But it is in deciding who has got 
the majority of valid votes that section 97 
comes into play. When in an election 
petition a declaration that any candidate 
other than the returned candidate has 
been duly elected is claimed, the returned 
candidate or any other party may give 
evidence to prove that the election of such 
candidate would have been void if he had 
been the returned candidate and a peti- 
tion had been presented calling in ques- 
iton his election. This right which the 
appellant had is subject to the 
provision that he shall not be enti- 
tiled toe give evidence to prove 
that the election of the petitioner, 
in this case the respondent, would have 
been void if he had been the returned 
candidate and the petitioner had present- 
ed a petition calling in question the elec- 
tion unless he had given notice of his 
intention to give such evidence and also 
given security and further security referred 
to in sections 117 and 118 respectively. 
And every such notice has to be accom- 
panied by the statement and particulars 
@ 
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required under section 83 in the case of an 
election petition and shall be signed and 
verified in the like manner. None of 
these things was done in this case. [Para. 9.] 


(B) Representation of the People Act (XLIII 
of 1951), sections 97 and 100 (1) (d) (iii) 
and Conduct of Election Rules, (1961), rule 
56 (2), clauses (a) to (h) and rule 88 (2), 
clausss (a) to (h)—Scope—Election petition, 
not action in law or suit in equity—Recouni 
of votes —Improper reception or rejection of 
votes—Failure of the elected candidate to 
avail himself of the provistons of section 97— 
Effect. 


An election petition is not an action at law 
or a suit in equity but is a purely statutory 
proceeding unknown to the common law 
and the Court possesses no common law 
power. It is always to be borne in mind 
that though the election of a successful 
candidate is not to be lightly interfered 
with, one of the essentials of that law is 
also to safeguard the purity of the elec- 
tion process and also to see that the people 
do not get elected by flagrant breaches of 
that law or by corrupt practices. [Para. 9.} 


When the election petitioner, the res- 
pondent herein, wants a recount for the 
purpose of setting aside the appellant’s 
election he necessarily has got to have not 
merely the benefit of votes which would 
have originally. gone to him but which 
had been wrongly given to the appellant 
but also all votes which had been cast in 
his favour (the respondent) but had been 
rejected wrongly on one or other of the 
grounds mentioned in rule 56 (2), clauses 
(a) to (h) of the Conduct of Election Rules. 
So, it was necessary for the purpose of the 
respondent’s case not merely that votes 
which were held invalid should be 
rescrutinised but also the votes which 
had been held to have been cast in 
favour of the appellant. The improper 
reception or rejection, therefore, would 
include not merely cases where a voter 
appears before the presiding officer at 
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the time of polling and his vote is re- 
ceived where it should not have been re- 
ceived and his vote rejected where 
it should not have been rejected. 
The improper rejection or re- 
ception contemplated under section 100 
(1) (d) (ili) would include mistakes 
or wrong judgments made by the re- 
turning officer while counting and ex- 
ercising his powers under rule 88 (2) 
clauses (a) to (h). The fact, therefore, 
that the respondent asked for recounting 
of all the votes does not mean that he 
wanted also that votes which had 
been wrongly held to have been cast in 
his favour but should have gone to 
the appellant should be taken into ac- 
count. The respondent was interested 
in no such thing. He made no such 
prayer. It was only the appellant that 
was interested and bound to do it if he 
wanted to defeat the respondent’s claim 
that he should be declared elected and 
section 97 is intended for just such a 
purpose. 

[Para. 10.] 
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The Judgment of the Court was delivered 
by 


Alaginiswamt, 7.—This appeal arises out 
of the election held in March, 1971 to 
the Tamil Nadu Legislative Assembly 
to fill a seat from the Melur (North) 
constituency in Madurai district in 
which the appellant was declared elected 
by amajority of 127 votes receiving 37,337 
votes as against 37,210 received by the 
respondent. 3,381 votes were held in- 
valid. The respondent filed an election 
petition on 23rd April, 1971 not only 
questioning the election of the appellant 
but also claiming the seat for himself. 
He made various allegations in his peti- 
tion which related to infraction of many 
of the rules regarding the conduct of 
election. But we may refer to four in- 
portant matters, which he had refer- 
red to in his petition, the importance 
of which would become clear in due 


course. In paragraph (g) of his peti- 
tion he has stated : 


“The mixing of the papers, with ra- 
pid counting, has resulted in large 
number of votes polled in favour of 
the petitioner erroneously added and 
bundled in the votes polled by the 
respondent. This has also resulted 


in wrong counting”. 
In paragraph (1) he has stated : 


“Therefore the petitioner submits 
that the ballot papers may be directed 
to be arranged according to the serial 
number and then counted. *The péti- 
tioner submits that this will reveal the 
introduction of unauthorised ballot 
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papers, if any, and use of different 
inks for marking.” 


‘Paragraph (n) runs as follows : 


“The petitioner states that a num- 
ber of votes have been declared m- 
valid without any justification what- 
‘-soever. Many of the votes declared in- 
valid were cast in favour of the peti- 
tioner. In the counting, some of the 
invalid votes were taken in favour of 
the first respondent. In view of the 
mixing of the ballot papers counting 
was done hastily and rapidly, with- 
out any opportunity to the candidate 
or his agent to supervise the counting. 
_ In fact, some of the numbers of count- 
ing were wrongly mentioned and went 
to the respondent instead of counting 
in the name of the petitioner. If 
recount had been taken the petitioner 
would have been declared elected.” 


‘In paragraph (s) it is stated : 


“The petitioner also states that at 
the time of counting the votes in 
favour of the petitioner were bundled 
-m the bundles containing the votes 
‘in favour of the respondent and they 
-were counted for the first respondent. 
‘Number of ballot papers were found 
outside the counting place.” 


Finally, he prayed to the Court to : 


(a) direct recounting of the votes ; 


(b) declare the petitioner duly elec- 
ted ; 


(c) declare the election of the 1st res- 
pondent to Melur North Constitu- 
ency void, and 


.g. The appellant in his counter- 
affidavit denied all the allegations in 
the petition. The yespondent filed an 
singerlochtory application for directing 
.a scrutiny and recounting of all the 
otes. To this application no counter- 
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affidavit was at all filed by the appellant. 
Five witnesses including the petitioner 
were examined on his side and on the 
respondent’s side also five witnesses in- 
cluding the Returning Officer, the Assis- 
tant Returning Officer as well as the 
successful candidate were examined at 
great length. The learned Judge after 
an elaborate, careful, thorough and meti- 
culous examination, which are almost 
a model of judical balance and propriety, 
passed an order for recount of the votes. 
We consider it unnecessary to set them 
out at length. It may be useful to set 
out the mam grounds on which he order- 
ed recount. These are found in para- 
graph 22 of his order. 


cé 


22. Erom the foregoing 
sion, the following facts emerge : 


i. Over-worked and tired person- 
nel were employed for the counting. 
There are reasonable grounds to think 
that the counting was not done pro- 


perly. 


it, When the counting was in pro- 
gress, the petitioner admitttedly com- 
plained about the hasty counting, 
and there are reasonable grounds to 
think that on account of the hurry and 
haste, in which counting was done, the 
counting was not likely to be correct 


or proper. 


at. The unlawful entry of Mr, 
O. P. Raman into the counting hall, 
when the counting was going on, caus- 
ed dislocation and disturbance to the 
counting which was likely to have 
affected the accuracy im the counting. 
iv. The Assistant Returning Off- 
cer could not bave checked each of 
the ballot papers brought to him in 
the doubtful bundles in the way m 
which such papers should have been 
checked by him, having regard to the 
time within which he claims to have 
completed the checking and counting, 
whereas much longer time would be 


discus- 


Sa 
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required to check up these bundles in 
the proper and prescribed way. This 
leads to the resonable inference that 
each of the ballot papers contained in 
the doubtful bundles was not checked. 
v. The order of the Returning 
Officer directing recounting of the 
ballot papers treated as invalid lends 
Support to the contention of the peti- 
tioner that the votes were not pro- 
perly scrutinised. 


ot. The failure of the Returning 
Officer to implement his order to re- 
count has vitiated the declaration of 
the result. 


wt. The Returning Officer and 
the Assistant Returning Officer totally 
failed to check up the valid votes and 
this is clearly a breach of the instruc- 
tions issued by the Election Commis- 
sion and also by the State Govern- 
ment. There is no assurance that 
the votes were properly sorted and 
counted. There is reasonable possi- 
bility to hold that the counting was 
not proper ; and 


oiii. The test check conducted by 
me of some of the ballot papers treat- 
ed as invalid clearly shows that some 
valid votes secured by the petitioner 
and some secured by the respondent 
have been treated as invalid and re- 
jected. This clearly shows that the 


counting was wrong.” 


It would be noticed that the main at- 
tack was in respect of the counting 
and the findings of the learned Judge 
also related to the same question. The 
appellant had very hotly contested the 
propriety of the request for recount. 
The learned Judge considered the deci- 
sions in Ram Sevak v. H. K. Kidwai}, 
Jagjit Singh v. Kartar Singh*, Jitendra 





ran, (7964) 6 SAR, 238 : ALR. 1964 S.Q. 
2. (1967) 1 S.G.J. 762: ALR. 1966 8.0. 773- 
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Bahadur v. Krishna Behari1,  Swamt 
Rameshwara Nand v. Madho Ram*, Nathu 
Ram Mirdha v. Gordhan Soni, and 
after a very elaborate consideration of the 
facts as well as the principles involv- 
ed in those decisions bad held that re- 
count should be ordered. We are satis- 
fied that the High Court has taken 
into consideration all the material cir- 
cumstances and has appreciated the 
evidence from the correct perspective 
in coming to the conclusion that the 
circumstances under which the count- 
ing was carried out necessitated a re- 
count. 


3- The recount was ordered to be done: 
by four advocates acting as tellers, two- 
from each side out of a list of four fur- 
nished by each side. Both the parties and 
their respective Counsel were permitted 
to be present along with four counting 
agents for petitioner as well as the res- 
pondent and an Assistant Registrar of 
the High Court was appointed to preside 
over the recount of the ballot papers 
and to be assisted by the members of 
staff dealing with election cases. He was. 
ordered to submit his report within 
two days after the completion of the 
recountmg. It was ordered that on 
receipt of that report an opportunity 
will be given to both parties to be 
heard on that report and necessary orders 
will be passed thereon. The Assistant 
Registrar submitted his reports on 19th 
February, 1972, and on 23rd February; 
1972, 24th February, 1972, 25th. 
February, 1972 and 28th February, 1972 
the Judge himself took up for decision 
the validity or otherwise of the vari- 
ous votes which were disputed and dic- 
tated orders then and there. Even before. 
him some concessions were made in 
respect of certain votes by both the parties. 
and some the Judge, decided by himself, 
The Assistant Registrar himseff dealt 

(1970) 1 8,C.J. 953 : AIR. 1970 8,0, 276.. 


I, 3 
2, (1968) 8 DE (S.G.). 
3. ER 8 DEG abe (Sa): e 
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merely with votes which were conceded 
by one side or the other as having been 
validly cast in favour of the opposite 
side. Before him out of the votes 
which were held invalid by the Returning 
Officer, 2,583 were agreed as rightly 
held invalid but there was dispute about 
804 votes (It thus appears that there 
was a mistake even in the counting of 
the invalid votes). From out of the 
votes counted im rounds 8 to II , 11,301 
votes in favour of the respondent were 
conceded as valid and 395 were disputed 35 
11,951 were conceded as valid in favour 
of the appellant and 567 were dis- 
puted. Thus the total of these disputed 
votes amounting to over 1,700 were 
decided by the Judge himself in the 
presence of the parties and their advo- 
cates, some on the basis of concessions, 
some as decided by the Judge himself, 
as already mentioned. It is necessary 
to Mention also that as in the recount 
from among the votes held invalid by 
the Returning Officer petitioner con- 
ceded 65 were valid votes cast for the 
respondent. He also conceded that 11 
votes counted by the Returning Off- 
cer in his favour were valid votes cast 
for the respondent. 19 votes held by 
the Returning Officer as validly cast 
for the petitioner were conceded by 
him to be invalid. The total came to 
95. Similarly 126 votes cast for the 
petitioner but rejected by the Return- 
ing Officer were found valid and 14 
votes counted by the Returning Off- 
cer as cast for the respondent were 
gound to have been really cast for the 
petitioner. These facts clearly establish 
large scale mistakes in counting. As 
@ result of all this it was finally found 
that the appellant had got 37,372 votes 
and the respondent 37,297 votes. Thus 
the majority obtained by the appellant 
was reduced from 127 to 75. 


4- It may be remembered that one of 
the grounds on which the learned Judge 
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had come to the conclusion that recount 
should be ordered was that the unlawful 
entry of a Minister, Mr. O. P. Raman 
into the counting hall when the counting 
was going on, had caused dislocation 
and disturbance to the counting which 
was likely to affect the accuracy of the 
counting. The learned Judge had dis- 
cussed this question at length and before 
us a Special Leave Petition was filed by 
the Returning Officer questioning the 
decision of the learned Judge in the 
petition for recount as well as in the 
main election petition. We had reject- 
ed that petition. But we should make 
it clear that the learned Judge has been 
very fair in his discussion of this matter. 
It seems to have been contended before 
him that Mr. Raman had a right to 
enter the place where the counting was 
going on, under rule 66 of the Conduct 
of Elections Rules in order to get the 
certificate. The Minister concerned 
was the successful candidate for the Melur 
(South) Constituency, the counting for 
which was over at 5 AM. on 11th 
March, 1971 in tbe same buildmg. At 
8 A.M. began the counting of the votes 
for the Melur (North) Constituency, i.e. 
the election in dispute. Mr. Raman was 
not 2 candidate in that election who was 
entitled under rule 53 to be present 
in the room where the counting was 
going on. We cannot understand the 
anxiety of the Returning Officer in 
questioning the orders of the learned 
Judge in the petition for recount as well 
as the main election petition. After 
all the concerned parties were fighting 
it out under the ostensible excuse of ques- 
tioning the decision of the learned Judge 
regarding his interpretation of rules 53 
and 66. It has been filed really due 
to the hypersensitiveness on the part of 
the Minister. Indeed the learned Judge 
has made fairly strong remarks against the 
Returning Officer in other respects. He 
has stated at one place that the Re- 
turnmg Officer had failed in his duty, 


E a 
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and at another place that the Re- 
turning Officer and the Assistant Re- 
turning Officer came forward with 
a story totally devoid of truth. Noth- 
ing is said in the petition about all this 
which shows that our inference on this 
point is correct. The petition on 
behalf of the Returning Officer was 
wholly uncalled for. It would appear 
that he is not a free agent. 


5. After the counting was over, as 
already shown the majority in favour of 
the appellant was reduced from 127 
to 75. Even so his election would have 
had to be sustained. But on behalf of 
the respondent it was urged before the 
learned Judge that in a case where an 
clection petitioner had applied not merely 
for setting aside the election of the 
successful candidate but also for de- 
clarmg himself (the defeated candidate) 
as elected, it was the duty of the success- 
ful candidate to have filed a recrimina- 
tion application under section 97 of the 
Representation of the People Act. This 
argument was based on the decision 
of this Court in Jabar Singh v. Genda 
fai", This Court there referred to the 
earlier decisions on the subject and by 
a majority of 4 to 1 held that in sucha 
case it was the successful candidate’s 
duty to have filed a recrimination peti- 
tion under section 97 which would 
be like a counter-petition. It is wn- 
necessary to set out the very imstruc- 
tive discussion in that case at length. 
{t would be enough if the head-note 


alone 18 set out : 


“The appellant was declared elect- 
ed having defeated the respondent 
by 2 votes. Thereafter, the respon- 
dent filed an election petition. The 
respondent challenged the validity of 
the appellant’s election on the 
ground of improper reception of votes 
in favour of the appellant and 





1, (1964) 68.0.R. 54: A.LR, 1964 3.C. 1200. 


improper rejection of votes in regard 
to himself. His prayer was that the 
appellants election should be 
declared void and a declaration 
should be made that the respondent 
was duly elected. 


The appellant urged before the 
Tribunal that there had been impro- 
per rejection of the votes, and impro- 
per acceptance of the votes of the 
respondent, and his case was that 
if recounting, and re-scrutiny was 
made, it would be found that he 
had secured a majority of votes. The 
respondent objected to this course; his 
case was that since the appellant had 
not recriminated nor furnished security 
under section 97 of the Act, it was 
not open to him to make this plea. 
The Tribunal rejected the objection of 
the respondent and accepted the plea 
of the appellant. The ‘Tribunal re- 
examined the ballot papers of the 
respondent as well as the appellant 
and came to the conclusion that 22 
ballot papers cast in favour of the 
respondent had been wrongly accept- 
ed. The result was that the respon- 
dent had not secured a majoriy of 
votes. The Tribunal declared that 
the election of the appellant was void 
and refused to grant a declaration to 
the respondent that he had been duly 
elected. Both the appellant and the 
respondent preferred appeals before 
the High Court against the decision 
of the Tribunal. The High Court 
dismissed both the appeals ‘ind the 
decision of the Tribunal was confirmed. e 
Hence the appeal. 


Held : (i) The scope of the enquiry 
in a case falling under section 100 
(1) (d) (iii) is to determine whether 
any votes have been improperly cast 
in favour of the, returned candidate 
or any votes have been impropeyly 
refused or rejected in regard to any 
other candidate. These are the only 
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two matters which would be relevant 
in deciding whether the election of 
the returned candidate has been 
materially affected or not. At this 
enquiry the onus is on the petitioner 
to prove his allegation. Therefore, 
in the case of a petition where the only 
claim made is that the election of 
the returned candidate is void, the 
scope of the enquiry is clearly limited 
by the requirement of section 100 (1) 
(d) itself. In fact section 97 (1) has 
no application to the case falling 
under section 100 (1) (d) (iii); the 
scope of the enquiry is limited for the 
simple reason that what the clause re- 
quires to be considered is whether the 
election of the returned candidate has 
been materially affected and nothing 
else. 


(ti) There are cases in which tbe 
election petition makes a double 
claim ; it claims that the election of 
a returned candidate is void and also 
asks for a declaration that the peti- 
tioner himself or some other person 
has been duly elected. It is in regard 
to such a composite case that section 
100 as well as section 101 would apply, 
and it is in respect of the additional 
claim for a declaration that some 
other candidate has been duly elected 
that section 97 comes into play. 
Section 97 (1) thus allows the returned 
candidate to recriminate and raise 
pleas in support of his case. The re- 
sult of section 97 (1) therefore, is that 
in deaPing with a composite election 
petition the Tribunal enquires into 
not only the case made out by the 
petitioner, but also the counter- 
claim made by the returned candidate. 
In this connection the returned can- 
didate is required to comply with 
the provisions of section 97 (1) and 
section, 97 (2) of * the Act. If the 
returned candidate does not recrimi- 
nate as required by section 97, then 
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he cannot make any attack against the 
alternative claim made by the peti- 
tioner. In other words the returned 
candidate will not be allowed to lead 
any evidence because he is pre- 
cluded from raising any pleas against 
the validity of the claim of the alter- 
native candidate. 


(tit) The pleas of the returned can- 
didate under section 97 of the Act, 
have to be tried after a declaration has 
been made under section roa of the 
Act. The first part of the enquiry m 
regard to the validity of the election 
of the returned candidate must be 
tried within the narrow limits prescrib- 
ed by section 100 (1) (d) (iii) and the 
latter part of the enquiry which is 
governed by section 101 (@) will have 
to be tried on a broader basis permitt- 
ing the returned candidate to lead 
evidence in support of the pleas which 
he may have taken by way of recri- 
mination under section 97 (i). But 
even in cases tO which seetion 97 
applies, the enquiry necessary while 
dealing with the dispute under section 
(101) (a) will not be wider if the retur- 
ned candidate has failed to recriminate 
and ina case of this type the duty of 
the Election Tribunal will not be to 
count and scrutinise all the votes cast 
at the election, As a result of rule 57, 
the Election Tribunal will have to 
assurme that every ballot paper which 
had not been rejected under rule 56 
constituted one valid vote and it is 
on that basis the finding will have to 
be made under section 101 (a). There- 
fore it is clear that in holding an en- 
quiry either under section roo 1 (d) 
(iii) or under section ior where 
section 97 has not been complied with 
it is mot competent to the ‘Tribunal 
to order a general recount of the 
votes preceded by a scrutiny about 
their validity.” 
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Rajagopala Ayyangar, J. was the soli- 
tary Judge who dissented from the 
majority judgment and we have gone 
through his judgment with all the care 
and the respect that it deserves and we 
do not see that it throws much light 
On the subject. It seems to ignore sec- 
tion 97. We may also point out that in 
Bhim Sen v. Gopali1, which was considered 
in the above decision it was observed: 


“As we have already pointed out, 
in his first written statement respon- 
dent 1 made a positive averment that 
no void votes had been allowed to be 
used by the returning cflicer and that 
the returning officer had fully dis- 
charged his duties under section 63. It 
is true that after it was discovered that 
he had received 37 void votes respon- 
dent 1 attempted to make an allega- 
tion that the appellant may likewise 
have received similar void votes, but 
it was too late ithen, because the 
time for making such an allegation 
by way of a recriminatory proceeding 
had elapsed and respondent 1 had fail- 
ed to furnish the security of Rupees 
1,000 as required by section 97 (2) of 
the Act. If under these circumstances 
respondent 1 was not allowed to pur- 
sue his allegation against the appel- 
lant, he is to blame himself.” 


It was urged before this Court that in 
a subsequent decision in Shankar v. 
Sakharam, this Court itself had differed 
from the earlier decision. The relevant 
sentence reads like this: 


“ We also think that the enquiry under 
section 100 (1) (d) (iii) is outside the 
purview of section 97. On an enquiry 
under section 100 (1) (d) (iii) with 
regard to improper refusal of votes, 
the respondent to the election peti- 
tion is entitled to dispute the identity 
of the voters without filing any recri- 
mination under section 97. ” 





I, (1960) 22 E.L.R. 288 (S.Q.). 
s—16 
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This argument is clearly based on a mis- 
apprehension. The question that arises 
in. this case did not arise there nor was the 
earlier decision in Jabar Singh’s caset, 
referred to or distinguished. Indeed 
it was not necessary because they were 
dealing only with a case fallmg under 
section 100, t.¢., a case where the election 
of the successful candidate was sought 
to be set aside and not one also falling 
under section 101 where the defeated 
candidate also wants that he should be 
declared to have been elected. 


6. In the present case apparently 
neither party was aware of the decision 
in Jabar Singh v. Genda Lal?, till after the 
counting was over. The learned Judge 
took the view that in the absence of a 
recrimination petition under section 97 
the appellant was not entitled to ques- 
tion any votes which might have been 
improperly received on behalf of the 
respondent. If that had been done the 
appellant, as indicated earlier, would 
still have won by a majority of 75 votes 
but as he was not entitled to do so the 
result of leaving out of account votes 
improperly received on behalf of the 
respondent and taking into account 
only the votes which ought to have gone 
to the respondent, which had been im- 
properly rejected it was found that the 
respondent had 96 votes more than the 
appellant and he was declared elected. 


7. The decision in Jabar Singh v. 
Genda Lal, has received re-consideration 
at the hands of this Court with ‘approval 
again in Ravindra Nath v. Raghbir Singh?,° 
where it was observed : 


“ The object of section 97 is to enable 
recrimination when a seat is claimed 


I, (1965) 2 S.C.J. 684: (1965) 2 S Q.R. 403 : 
AIR. 1965 S.Q. 1 
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for the petitioner filing the election 
petition or any other candidate. In 
hiselection petition the petitioner may 
claim a declaration that the election of 
all or anyof the returned candidates 
is void on one or more of the grounds 
‘specified in sub-section (1) of section 
100 and may additionally claim a fur- 
ther declaration that he himself or any 
other candidate has been duly elected on 
thegrounds specified im section I01 (se 
sections 81, 84, 98, 100 and ror). It is 
onlywhen the election petition claims a 
declaration that any candidate other 
than the returned candidate has been 
duly elected that section 97 comes into 
play. If the respondent desires to con- 
test this claim by leading evidence to 
prove thatthe election ofthe other can- 
didate would have been void if he had 
been the returned candidate and an elec- 
tion petition had been presented calling 
in question his election, the respondent 
must give a formal notice of recrimina- 
tion and satisfy the other conditions spe- 
cified in the proviso to section 97. The 
notice of recrimination is thus in substa- 
nce a counter petition calling in question 
the claim that the other candidate has 
been duly elected. In this background, 
it is not surprising that the legislature 
provided that notice of recrimination 
must be accompanied by the statement 
and particulars required by section 83 
m the case of an election petition and 
signed and verified in likemanner and 
the recriminator must give the security 
and thẹ further security for costs re~ 
quired under sections 117 and 118 in 
the case of an election petition. 


Looking at the object and scheme of 
section 97 1tis manifest that the provi- 
sions of sections 117 and 118 must be 
applied mutatis mutandis to a proceed- 
ing under section 97, The recriminator 
must pfoduce a Government Treasury 
receipt showing that a deposit of Rupees 
2,000 has been made by him either in 
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a Government Treasury or in the 
Reserve Bank of India in favour of 
the Election Commissioner as costs of 
the recrimination. As the notice ofrecri- 
mination cannot be sent by post, it 
must be filed before the Tribunal, and 
reading section 117 with consequential 
adaptations for the purposes of the pro- 
viso to section 97 (1), it will appear 
that the treasury receipt showing the 
deposit of the security must be produced 
before the Tribunal along with the 
notice of recrimination. It follows that 
the recriminator must give the security 
referred to in section 117 by producing 
the treasury receipt showing the 
deposit of the security atthe time of 
the giving of the notice under the 
proviso to section 97 (1). 


If the recrimimator fails to give the 
requisite security under section 117 at 
the time of giving the notice of 
recrimination he loses the right to lead 
evidence under section 97 and the 
notice of recrimination stands 
virtually rejected. 


8& Mr. K. K. Venugopal, appearing 
on behalf of the appellant made four 
submissions: 


I. Section 97 has no application to a 
case where a prayer is for total count and 
rescrutiny. 


2. Section 97 has no application 
to the present case where the return- 
ed candidate let in or did not have to 
let m any evidence on any single vote 
all of which were produced and ten- 
dered in evidence by the election peti- 
tioner notwithstanding the respon- 
dent’s protest. 


3. Since no case has been made out 
m respect of individual votes and no 
finding given for inspecting individual 
votes the petitioner would not be en- 
titled to the benefit of the decision in 
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Jabar Siagh’s caset, and his right is 
to a general recount or none at all. 


4. The respondent is estopped from 
questioning the result of the recount 
because of mutual concessions. Though 
Stated in a different form the sum and 
substance of the very vigorous attempt on 
behalf of the appellant is to question in 
effect the validity of the decision in so 
Afar as itis held that section 97 is ay. plicable 


to the facts of this case. He even went 
so far as to suggest that this case is totally 


different from the one m Jabar Singh v. 


Genda Lal, and the whole question if 


necessary should be reconsidered by a 
much larger Bench in view of Justice 
Rajagopala Ayyangar’s dissenting judg- 
ment. He finally urged that the demo- 
cratic process should be allowed to have 


full sway and no mere technicality should 
be allowed to come m the way of jus- 


tice bemg done. 


9- The last appeal is particularly in- 
Courts in general are averse 
to allow justice to be defeated on a mere 
technicality. But in decidmg an election 
petition the High Court is merely a tri- 
Its 
powers are wholly the creature of the 
statute under which it is conferred the 
power to hear election petitions. An 
petition, as has been pomted 
out again and again, is not an action at 
law or a suit in equity but is a purely 


teresting. 


bunal deciding an election dispute. 











election 


statutory proceeding unknown to the 
kommon law and the Court possesses no 
mmon law power. It is always to be 
jborne in mind that though the election 
f a successful candidate is not to be 
ightly interfered with, one 


purity of the election 
to see that the people do not get elected 


iby flagrant breaches 
corrupt practices (see the dec‘sions in 





1, (1964) 6 S.Q.R. 54: A.LR. 1964 S.G. 1200} 


only 


of the essen- 
tials of that law is also to safeguard the 
process and also 


of that law or by 
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Kamaraja Nadar v. Kunju Thevar!, Venka- 
‘eswara v. Narasimhu*®, and Ch. Subbarao 
v. Member, Election Tribunal®, We may, 
therefore, look into the law regardmg 
this matter. Under section 81 of the 
Representation of the People Act, r951, 
‘fan election petition calling in question 
any election may be presented on one 
or more of the grounds specified in sub- 
section (1) of section 100 and section IOI 
to the High Court by any candidate at 
such election or any elector within forty- 
five days from, but not earlier than, the 
date of election of the returned candidate, 
or if there are more than one returned 
candidates at the election and the dates 
of their election are different, the later 
of those two dates.” Section 83 reads : 


(1) An election petition— 


(a) shall contain a concise statement 
of the material facts on which the 
petitioner relies : 


(G) Yc avec ace ey eins 

(c) shall be signed by the petitioner 
and verified in the manner laid down 
in the Code of Civil Procedure, 1908 
(V of 1908), for the verification of 
pleadings. 


Section 84 reads : 


“ A petitioner may, in addition, to 
claiming a declaration that the elec- 
tion of all or any of the returned can- 
didates is void, claim a further declara- 
tion that he himself or any other can- 
didate has been duly elected. 


Section 97 reads : 
(1) When in an election petition a 
declaration that any candidate other 
than the returned candidate has been 
I, I S.G.R. 283" i p. 596: I S.G.J. 
680 : , ATR. 1958 8.C, 68 ps 
E hga) 13.0.8. 67 Em 685 ALR. 1§69 
s.d. eja 
S. (1964) D BA 270 (8.0 
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duly elected is claimed, the returned 
candidate or any other party may give 
evidence to prove that the election of 
such candidate would have been void 
if he had been the returned candidate 
and a petition had been presented 
calling in question his election: 


Provided that the returned candi- 
date or such other party as aforesaid 
shall not be entitled to give such evi- 
dence unless he has, within fourteen 
days from the date of commencement 
of the trial, given notice to the High 
Court of his intention to do so and has 
also given the security and the further 
security referred to in sections 117 and 
118 respectively. 


(2) Every notice referred to in sub- 
section (1) shall be accompanied by 
the statement and particulars required 
by section 83 in the case of an election 
petition and shall be signed and verifi- 
ed in like manner. 


Section 100 reads : 


(1) subject to the provisions of sub- 
section (2) if the High Court is of 
opinion— 

(a) that on the date of his election 
a returned candidate was not qualified, 
or was disqualified, to be chosen to fill 
the seat under the Constitution or this 
Act or the Government of Union 
Territories Act, 1963 3 or 


(b) that any corrupt practice has been 
commiti¢d by a returned candidate or 
his election agent or by any other per- 
“son with the consent of a returned can- 
didate or his election agent ; or 


(c) that any nomination has bee. 
improperly rejected ; or 

(d) that the result of the election, 
in so far as it concernsa returned can- 
didate, has been maferially affected— 
(i) by the improper acceptance of 
any nomination ; or 
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(ii) by any corrupt practice com- 
mittedin the interests of the return- 
ed candidate by an agent other than 


his election agent ; or 


(1) by the improper reception ; re- 
fusal or rejection of any vote or the. 
reception of any vote which is void; or 


(iv) by any non-compliance with 
the provisions of the Constitution or 
of this Act or ofany rules or orders 
‘made under this Act, 


the High Court shall declare the election 
of the returned candidate to be void. 


(2) Ifin the opinion of the High Court, 
a returnéd candidate has been guilty 
by an agent, other than his -election 
agent, of any corrupt practice but the 
High Court is satisfied— 


(a) that no such corrupt practice 
was committed at the election by the 
candidate or his election agent, and 
every such corrupt practice was com- 
mitted contrary to the orders, and 
without the consent of the candidate 
or his election agent ; 


(c) that the candidate and his elec- 
tion agent took all reasonable means 
for preventing the commission of 
corrupt practices at the election ; and 


(d) that in all otber respects the elec- 
tion was free from any corrupt 
practice on the part of the candidate 
or any of his agents, 


then the High Court may decide that 
the election of the returned candidate is 
not void. 


Section 101 reads: 


“If any person who has lodged a 
petition has, in addition to calling in 
question the election of the returned 
candidate, claimed a declaration that 
he himself or any other candidate has 
been duly elected and the High Gourt 
is of opinion— 
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(a) that in fact that the petitioner or 
such other candidate received a majority 
of the valid votes 3 or 


(b) that but for the votes obtained 
by the returned candidate by corrupt 
practices the petitioner or such other 
candidate would have obtained a 
majority of the valid votes ; 


the Higb Court skall after declaring 
the election of the returned candidate 
to be void declare the petitioner or 
such other candidate, as the case may 
be, to bave been duly elect 


fn the present case the grounds for 
setting aside the election of the peti- 
tioner are that the result of the election 
in so far as the appellant was concerned 
has been materially affected: 


(tii) by improper reception, refusal 
or rejection of votes which is void, or 


(iw) by non-compliance with the pro- 
visions of the Constitution or of the Act or 
of any rules or orders made under the 
Act. 


The only ground on which the defea- 
ted candidate could be declared to be 
elected is under section ror (a) that in 
fact he had rceived a majority of valid 
votes. But it is in deciding who has 
got the majority of valid votes that sec- 
tion 97 comes into play. When in an 
election petition a declaration that any 
candidate other than the returned candi- 
date has been duly elected is claimed, 
the returned candidate or any other party 
may give evidence to prove that the elec- 
ticn of such candidate would have been 
void if he had been the returned can- 
didate and a petition had been presen- 
ted calling in question his election. 
This right the appellant had but this 
right is subject to the provision that he 
shall not be entitled to give evidence 
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to prove that the election of the peti- 
tioner in this case i.s., the respondent 
would have been void if he had been 
the returned candidate and the petitioner 
had presented a petition calling in ques- 
tion the election unless he had given 
notice of his intention to give such evi- 
dence and also given security and the 
further security referred to in sections 
117 and 118 respectively, and every such 
notice has to be accompanied by the state- 
ment and particulars required under 
section 83 in case of an election petition 
and shall be signed and verified in 
like manner. None of these things 
done in this case . The petition ea 
respondent had been filed on 23rd April, 
1971. The orders for the appearance 
of the respondent were passed on 12th 
July, 1971. The appellant, who was 
the respondent im that petition, should 
have given notice under section 97 within 
14 days of his appearance że., on 26th 
July, 1971, and also complied with the 
other requirements specified therein. 
The issues were framed on 27th July, 
1971, the recount was ordered on 
grd February, 1972, and the judgment 
itself was pronounced on 13th March, 
1972. It was on roth March, 1972, that 
an attempt was made to file a recri- 
mination petition with a petition to 
excuse the delay. But even then the 
other requisites of section 97 like giving 
security or the petition being accom- 
panied by statement and particulars 
required by section 83 were not complied 
with. A Special Leave petition, was filed 
in this Court again applying for per- 
mission to receive a recrimination peti? 
tion. There is, thus, no doubt at all 
that the appellant did not comply with 
the requirements of section 97. 


x0. Tbe question still remains whether 
the requirements of section 97 have to 
be satisfied in this case. It is argued by 
Mr. Venugopal that the gravamen of 
the respondent’s petition was breach of 
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many of the election rules and that he 
asked for a total recount, a request to 
which the appellant had no objection 
and that tbere was, therefore, no rule or 
need for filing a recrimination petition 
under section 97. This, we are afraid, 
is a complete misreading of the petition. 
No doubt the petitioner has asked for 
a recount of votes. It may legitimately 
be presumed to mean a recount of all 
the votes, but such a recount is asked 
for the purpose of obtaining a declara- 
tion that the appellant’s election was 
void and a further declaration that the 
respondent himself had been elected. 
This aspect of the matter should not be 
lost sight of. Now, when the respondent 
asked for a recount, it was not a mere 
mechanical process that he was asking 
for. The very grounds which he urged 
in support of his petition (to which we 
have referred at an earlier stage) as well 
as the application for recount and the 
various grounds on which the learned 
Judge felt that a recount should be 
ordered showed that many mistakes 
were likely to have arisen in the counting, 
and as revealed by the instances which 
the learned Judge himself looked into and 
decided. It may be useful at this stage 
to set out Rs. 56 of the Conduct of Elec- 
tion Rules, 1961 :— 


56. Counting of  Votes—(1) Sub- 
ject to such general or special direc- 
tions , if any, as may be given by Elec- 
tion Commission in this behalf, the ballot 
papers taken out of all boxes used in a 
constituency shall be mixed together and 
then arranged in convenient bundles and 
scrutinised. 


(2) The returning officer shall reject 
a ballot paper— 

(a) if it bears any mark or writing, 
by which the elector can be identified, 
or å e 

°(b), if, to indicate the vote, it bears 
no mark at all or bears a mark made 
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otherwise than with the instrument sup- 
plied for the purpose, or 


(c) if votes are given on it in favour 
of more than one candidate, or 


(d) if the mark indicating the vote 
thereon is placed in such manner as to 
make it doubtful to which candidate the 
vote has been given, or 


(¢) if it is a spurious ballot paper, 
or 


(f) if it is so damaged or mutilated 
that its identity as a genuine ballot paper 
cannot be established, or 


(g) if it bears a serial number, or is 
of a design, different from the serial 
number, or, as the case may be, design, 
of the ballot papers authorised for use 
at the particular polling station, or 


(k) if it does not bear both the mark 
and the signature which it should have 
borne under the provisions of sub-rule 
(x1) of rule 38: 


Provided that where the returning 
officer is satisfied that any such defect 
as is mentioned in clause (g) or clause (h) 
has been caused by any mistake or failure 
on the part of a presiding officer or polling 
officer, the ballot paper shall not be 
rejected merely on the ground of such 
defect: 


Provided further that a ballot paper 
shall not be rejected merely on the ground. 
that the mark indicating the vote is indis- 
tinct or made more than once, if the 
intention that the vote shall be for a 
particular candidate clearly appears from 
the way the paper is marked. 


(3) Before rejecting any ballot paper 
under sub-rule (2), the returning officer 
shall allow each counting agent present 
a reasonable opportunity to inspect the 
ballot paper but shall not allow him to 
handle it or any other ballot paper. 
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(4) The returning officer shall en- 
dorse on every ballot paper which he 
rejects the word “ Rejected” and the 
grounds of rejection in abbreviated form 
either in his own hand or by means 
of a rubber stamp and shall initial such 
endorsement. 


(5) All ballot papers rejected under 
this rule shall be bundled together. 


(6) Every ballot paper which is not 
rejected under this rule shall be coun- 
ted as one valid vote: 


Provided that no cover containing 
tendered ballot papers shall be open- 
ed and no such paper shall be coun- 


ted. 


(7) After the counting of all ballot 
papers contained in all the ballot boxes 
used in a constituency has been completed 
the returning officer shall make the entries 
in a result sheet in Form 20 and anno- 
unce the particulars. 


Explanation.—For the purpose of this 
rule, the expression “constituency ”’ shall, 
in relation to an election from a 
parliamentary constituency, mean the 
assembly constituency comprised there- 
in. 


So, when counting goes on the returning 
officer may have rejected a ballot paper 
on any one of the grounds mentioned in 
sub-rule (2) of that rule. He might have 
made a mistake or his decision may be 
wrong on any one of the points. That is 
what explains the large number of con- 
cessions made by either side when the 
recount was made before the Assistant 
Registrar of the High Court as well as 
before the learned Judge. So, it is not 
proper to interpret the respondent’s 
prayer for recount as a request for a mere 
mechanical process of counting. It was 
counting contemplated under Rule 56 
with all its implications that he was asking 
for. The very grounds on the basis of 
which the recount was ordered by the 
learned Judge show that there was a 
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possibility of mistakes having arisen under 
anyone of the grounds set out in Rule 56 
(2) clauses (a) to (h) and itis to have them 
taken into account and decided correctly 
that the respondent wanted a recount. 
Now, when he wants a recount for the 
purpose of setting aside the appellant’ 
election he necessarily has got to have not 
merely the benefits of votes which would 
have originally gone to him but which 
had been wrongly given to the appellan 
but also all votes which had been cast in 
his favour (the respondent) but had been 
rejected wrongly on one or other of the 
grounds mentioned in Rule 56 (2) clauses. 
(a) to (h). So, it was necessary for the 
purpose of the respondent’s case not 
merely that votes which were held invalid 
should be re-scrutinised but also vo 
which had been held to have been cast in 
favour of the appellant. The improper}, 
reception or rejection, therefore, would/ 
include not merely cases where a voter 
appears before the presiding officer at the 
time of polling and his vote is received 
where it should not have been received 
and his vote rejected where it should not 
have been rejected. The improper rejec- 
tion or reception contemplated under 
section 100 (1) (d) (iii) would include 
mistakes or wrong judgments made by the 
returning officer while counting and 
exercising his powers under Rule 56 (2), 
clauses (a) to (hk). The fact, therefore, 
that the respondent asked for recounting 
of all the votes does not mean that he 
wanted also that votes which had been 
wrongly held to have been cast in his 
favour but should have gone to the appel 
lant as also votes which had been rejected, 
but which should have gone to the appel- 
lant should be taken into account. The 
respondent was interested in no such thing. 
He made no such prayer. It was onl 
the appellant that was interested and 
bound to do it if he wanted to defeat the 
respondent’s claim “that he should be 
declared elected and section 97 is mtended 
for just such a purpore. It was 
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what was the purpose and where was the 
need for the appellant to have filed a 
recrimination under section 97 and what 
he could have filed when the respondent 
had asked for a total recomt. What we 
have stated above furnishes the necessary 
answer. The appellant knew not only 
that the respondent, wanted his election 
to be set aside but also that he wanted 
himself (the respondent) to be declared 
elected. He should have, therefore, stated 
whatever material was necessary to show 
that the respondent. if he had been the 
successful candidate and the petition had 
been presented calling in question his 
election, his election would have been 
void, in other words comply with section 
83. He could have stated therein setting 
out that while he had no objection to a 
recount to be ordered (we have already 
shown that he strongly opposed the re- 
count) there were many votes which 
would have rightly gone to him (the 
appellant) which have wrongly been 
given to the respondent, that there were 
many votes which should have rightly 
gone to him but which have been im- 
properly rejected. He should also have 
complied with the other requirements of 
section 97. Ifhe had done that that could 
have been taken into consideration. 
There was no difficulty at all about his 
doing all this. His contention that he 
had no objection to the recount and there 
was no rule or any need for him to file a 
recrimination is wholly beside the point. 
He had in his counter to the main election 
petition repudiated every one of the 
allegatioMs in the election petition. It 
ewas at that stage that he should have filed 
the petition under section 97 (of course, 
within 14 days of his appearance). It 
was not at the stage when the petitioner 
filed his application for recount that the 
opportunity or need for a petition under 
section 97 arose. 
@ 

rı? It was then urged that when all the 
material was before the Court it was un- 
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necessary for him to have done so. As 
we have already pointed out this is not an 
action at law or a suit in equity but one 
under the provisions of the statute which 
has specifically created that right. If the 
appellant wanted an opportunity to ques- 
tion the respondent’s claim that he should 
be declared elected he should have follow- 
ed the procedure laid down in section 97. 
In this connection it is interesting to note 
that in the decision in Jabar Singh v. 
Genda Lal! the successful candidate 
in his own petition had pleaded that 
many votes cast in favour of himself 
had been wrongly rejected, in regard to 
which details were given, and that simi- 
larly several votes were wrongly accepted 
in favour of the election petitioner and in 
regard to which also details were given, 
and it ended with the prayer that if a 
proper scrutiny and recount were made of 
the valid votes received by each, it would 
be found that he — the returned candi- 
date — had in fact, obtained a larger 
number of votes than the election-peti- 
tioner and for this reason he submitted 
that the election petition ought to be dis- 
missed. In spite of this it was held that 
he had to fail because he had not filed a 
recrimination petition under section 97. 
So it is not enough to say that what ought 
to be looked into is the substance and not 
the form. If a relief provided under a 
statute could be obtained only by follow- 
ing a certain procedure laid therem for 
that purpose, that procedure must be 
followed if he is to obtain that relief. 


rz. What we have pointed out just now 
shows that it 1s not a question of mere 
pleading, itis a question of jurisdiction. 
The Election Tribunal had no jurisdiction 
to go into the question whether any wrong 
votes had been counted in favour of the 
election-petitioner, who had claimed the 
seat for himself unless the successful candi- 
date had filed a petition under section 97. 
The law reports are full of cases where 
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parties have failed because of their failure 
strictly to conform to the letter of the law 
jn regard to the procedure laid down 
amder the Act and the rules. 


xg. Point 3 raised by the appellant has 
no substance because it was not necessary 
tto lead evidence in respect of any indivi- 
‘dual vote about improper reception or 
improper rejection. The decision about 
improper reception or improper rejection 
fhas been given in this case mostly on 
‘concessions by both the parties and in a 
few cases by the Judge himself scrutinis- 
ang and deciding about all disputed cases. 
Indeed, there was no need for any evi- 
dence except a proper scrutiny of the 
‘votes and a correct decision based on 
‘such scrutiny as to the candidate for 
‘whom, it was cast or whether it was invalid. 
We may at the risk of repetition point out 
that the process of recounting included 
‘decision regarding the question of impro- 
per reception or improper rejection and 
there is no such thing as a general re- 
count and there is no authority in law 
for suggesting that all that the respondent 
‘could have asked for was either a general 
‘recount or none at all. Indeed there is 
mo provision in the Act for a petition to 
‘be filed alleging “‘ Let all votes be re- 
counted and whoever gets more votes be 
«declared elected.” Nor do we think that 
-any question of estoppel arises. Estoppel 
may arise in respeet of each individual 
vote conceded by one party or the other 
-as valid and given in favour of the other 
an the sense that havmg conceded that a 
‘disputed vote should have gone to one or 
-other of the parties the party who made 
that concession cannot go back on it. 
But where the law provides that no evi- 
"dence can be given about the improper 
‘reception of votes in favour of the defeat- 
ed candidate who had claimed a seat for 
‘himself unless the successful candidate 
-had complied with section 97, no ques- 
‘tion of estoppel arises. Concession is 
-akin to admission and the use of such an 
admission would be evidence. What is 
s—17 
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barred under the proviso to section 97 is 
the giving of evidence by the appellant. 
Appellant can give evidence either by 
relying on the respondent’s admissions or 
leading independent evidence. In either 
case it would be giving evidence. And, since 

giving of evidence is barred, the conces-- 
sions cannot be used as evidence in favour 

of the appellant. This is what the learn- 

ed Judge has very clearly pointed out in 

his order. We have earlier quoted from 

the decision in Bhim Sen v. Gopali! where 

the provisions of section 97 had not been 

complied with. Even though as a 

matter of fact the valid as well as the 

invalid votes in favour of both the peti- 

tioner as well as the respondent might 

have been counted, the evidence furnish- 

ed by such votes was not admissible 

because of failure to comply with the 

provisions of section 97. 

14. Finally, we must deal with the appeal 

made to us that the justice should be done 

irrespective of technicalities. Justice has 

got to be done according to law. A 

Tribunal with limited jurisdiction cannot 

go beyond the procedure laid down by the 

statute for its functioning. If it does so 

it would be acting without jurisdiction. 

15. We are, therefore, satisfied that the 

learned Judge was right in holding that 

though a general recount had been order- 

ed and an account taken of the valid votes 

given for both the candidates, it was not 

possible to take into account any vote in 

favour of the appellant because of his 

failure to comply with section 97. Nor are 

we satisfied that we would be justified in 

ordering that this case should be re- 

considered by a larger Bench. . 
16. This appeal is, therefore, dismissed. 

The appellant will pay the rst respon- 

dent’s costs. S.L.P. No. 1347 of 1972 pre- 
ferred against Application. No. 648 of 
1972 in Election Petition O.S. No. 2 of 
1971 is dismissed. . 


V.M.K. Appeal? dismissed. 


I. (1960) 22 E.L.R. 288, 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 

Present :—D. G. Palekar and A. Alagni- 
swami, JJ- 

R. Chandran Me 
D. 

M. V. Marappan ia 


Madras Village Panchayats Act (XXXV of 
1958), sections 20 and 22—Electoral roll 
for a Panchayat—Finality of—Electton of 
President of Panchayat—His name included 
in the electoral roll for the Panchayat 
—Election if could be questioned on the ground 
that his age was below 2%. 


Section 20 of the Madras Village Pan- 
chayats Act does not lay down the qualifi- 
cation for a voter ; it only adopts the 
qualification laid down for persons to be 
included in the electoral roll of the Legis- 
lative Assembly constituency of which 
that village may be a portion. It follows 
therefore, that all the decisions of the 
Supreme Court holding that when once 
a person’s name has been included in the 
electoral roll, his right to vote cannot be 
questioned would be applicable in 
interpreting section 20 of the Madras 
Panchayats Act. [ Para. 5.] 


The provisions of Article 326 of the 
Constitution are not attracted in decid- 
ing upon the validity of the inclusion of 
a person’s name in the electoral roll for 
a Panchayatmerely because the Panchayats 
Act has gdopted a part of the electoral 
roll for an Assembly Constituency as the 
electoral roll for the Panchayat. And m 
any case all the decisions of the Supreme 
Court on the finality of the electoral roll 
and its not being liable to be questioned 
would equally apply to the electoral roll 
of local bodies. [Para. 7.] 


Thus, where a persone whose name has 
been included in the electoral roll of a 
p 

* Q.A, No, 1724 of 1972. agrd April, 1973. 


Appellant™ 


Respondent. 
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panchayat has been elected as president’ 


of the panchayat, his election cannot be 
questioned on the ground that he was 
below 21 years of age. [ Para. 7.} 
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The Judgment of the Court was delivered. 
by 

Alaginswam, F.—This appeal arises out. 
of the election to the office of President 
of the Muthugapatti Village Panchayat 
in Salem district of Tamil Nadu held on 
orst July, 1970 in which the appellant 
secured 1,256 voles as against 1,015 s€- 
cured by the respondent and was de- 
clared elected. ‘Thereupon the respon- 
dent filed an election petition before the 
Election Tribunal questioning the 
election. His contention was that the 
appellant had just completed 19 years 
of age and was, therefore, incompetent 
to be elected as president. The Elec- 
tion Tribunal held that it was not 
established that the appellant was below 
21 years of age. Ii was contended before 
the Election Tribunal on behalf of the 


p! 
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appellant that once his name was found 
in the electoral rolls his election cannot be 
questioned on the ground that his age 
was below 21. Relying upon the deci- 
sion of the Madras High Court in Vis- 
wanathan v. Rangaswamy1, the Election 
Tribunal rejected this contention, but 
as it had held in favour of the appellant 
on the question of age, it dismissed the 
election petition. On an application 
filed before the High Court of 
Madras by the respondent under 
Article 227 of the Constitution to revise 
the order of the Election Tribunal, a 
learned single Judge took the view 
that the age of the appellant was not above 
21. He went further and held that his 
age was below 19 though the election 
petitioner himself had contended that 
he was just above 19 and had produced an 
extract purporting to be from the birth re- 
gister of the village. According to the elec- 
tion petitioner the successful candidate’s 
father had only two sons and the successful 
candidate was the second of them and 
the extract from the birth register re- 
lated to him. According to the appellant 
his father had four sons, of whom he 
was the grd and he was aged 21. The 
learned Judge held by a process of rea- 
soning, which is alittle difficult to fol- 
low, that the extract from the birth regis- 
ter produced before the Court did not 
relate to the appellant but related to 
the appellant’s elder brother and there- 
fore the appellant was below 19. The 
High Court treated the matter as though 
it was dealing with a first appeal under 
section 96, Civil Procedure Code, and not 
its powers under Article 227 of the Consti- 
tution. Itdid not deal with the ques- 
tion of law which would have been its 
legitimate province. 

2- However, the important question for 
decision in this case is whether once 
a person’s name is found in the electoral 
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roll of the village panchayat it is open 
to the Election Tribunal or any other 
authority to question the fact that be 
was above the age of21. The decisions 
of this Court which have held that in the 
case of an election to the Legislative 
Assembly the question of age could be 
gone into were only where Article 1 73 
of the Constitution was attracted and 
if the candidate was not over 25 it was a 
breach of the constitutional provision. 
Otherwise, in respect of the voters whose 
names are found on the electoral roll, 
this Court has consistently taken the 
view that the question of their age can- 
not be gone into in a petition questioning 
an election. 


3. In regard to elections to village 
panchayats either of members or of the 
president there is no constitutional pro~ 
vision laying down any age limit. 
Article 326 of the Constitution which 
Jays down the principle of adult suffrage 
lays down that all persons over the age 
of 21 shall be entitled to vote. But 
that is because the Article specifically 
says 80; otherwise as pointed out by the 
Punjab and Haryana High Court in 
Roop Lal Mehta v. Dhan Singh}, any 
person over the age of 18 would be an 
adult. That apart, the State Legislature 
is fully competent to legislate in respect 
of qualifications of voters and candidates 
for election to various local bodies in ` 
the State and there is no constitutional 
limitation on them so as to make adult 
suffrage a requisite for a valid prevision 
of law. They can as well make any person 
over the age of 18 eligible to vote and 
stand for election or they might take 
a retrograde step and provide, as was 
the situation some years ago, that only 
rate-payers can be voters or candidates 
for election. Therefore, decisions of 
various Courts whioh held on the basis 
of Article 326 of the Constitution that 
Fn 
1, AIR. 1968 Punj. 1 (F.B.). 
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the age limit of 21 years is a requisite 
qualification for inclusion in the electoral 
rolls of those local bodies and names in- 
cluded in the roll otherwise would be non 
ast are wholly unsustainable. Under this 
category come the decision of the Madras 
Madras High Court, already referred 
to, as well as of the Andhra Pradesh 
High Court in C. Goverdhanareddy v. 
Election Tribunal, Bapatlat, and of the 
Kerala High Court in P. Runktraman 
Jyer?. 


4. This Court has, in numerous 
decisions beginning from the one im 
Durga Shankar Mehta v. Raghuraj Singh’, 
and down to its latest decision in S. K. 
Choudhary v. Baidyanath Panjiar*, consis- 
tently held that when once a person’s 
name has been included in the electoral 
roll his qualifications to be included in 
that roll cannot be questioned either 
when he tries to cast his vote or to stand 
for election or even after the election 1s 
over. It is not necessary to refer to all 
of them or to quote from them. The 
only exception made has been in respect 
of the requirement under Article 173 
of the Constitution. 


5. Let us, therefore, consider the posi- 
tion of law under the Madras Village 
Panchayat Act. Under section 20 (r) 
of the Act every person who is qualified 
to be included in such part of the ele- 
ctoral roll for any Assembly consti- 
tuency as relates to the village or town 
or any portion of the said village or town 
„ shall be entitled to be included in the 

‘electoral roll for the panchayat, and no 
other person shall be entitled to be in- 
cluded therem. It is not necessary for 
the purpose of this case to refer to the 
explanation to that section. Under 
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sub-section (2) of that section any person 
authorized in this behalf by the Governy 
ment shall, for the purposes of that Act 
prepare and publish in such manner and 
at such time as the Government may 
direct, the electoral roll for the panchayat 
or the alterations to such roll, as the case 
may be. There is a proviso and an expla- 
nation to this sub-section which we 
need not refer to for the purposes of 
this case. Sub-section (5) of that section 
provides that : 


“ Every person whose name appears 
in the electoral roll for the panchayat 
shall so long as it remains in force and 
subject to any revision thereof 
which might have taken place and 
subject also to the other provisions 
of this Act, be entitled to vote at au 
election; and no person whose name 
does not appear in such roll shall vote 
at an election.” 


Thus, the section itself does not lay 
down the qualification for a voter, it onl 
adopts the qualification laid down for 
persons to be included in the electoral 
roll of the Legislative Assembly consti 
tuency of which that village may bea 
portion. It follows, therefore, that all 
decisions of this Court holding that when 
once a person’s name has been included 
in the electoral roll, his right to vote 
cannot be questioned would be applicable 
in interpreting S. 20 of the Mad 
Panchayats Act. S. 22 lays down that: 


“ No person shall be qualified for elec- 
tion as a member of a Panchayat unless 
his name appears in the electoral roll 
of the Panchayat.” 


Ss. 23 to 26 refer to various disqualifica- 
tions for membership which do not arise 
in this case. Under S. 30 the President 
shall be elected by the persons whose 
names appear in the electoral roll for the 
Panchayat from among themselves. 


IJ CHANDRAN D. MARAPPAN (Alagiriswami, 7.) 


6. In Durga Shankar Mehta v. Raghuraj 
Singh? this Court observed : 


“In other words, the electoral roll is 
conclusive as to the qualification of the 
elector except where a disqualification 
is expressly alleged or proved. The 
electoral rollin the case of Vasant Rao, 
did describe him as having been of 
proper age and on the face of it there- 
fore he was fully qualified to be chosen 
a member of the State Legislative 
Assembly. As no objection was taken 
to his nomination before the Returning 
Officer at the time of scrutiny, the latter 
was bound to take the entry in the 
electoral roll as conclusive ; and if in 
these circumstances he did not reject 
the nomination of Vasant Rao, it 
cannot be said that this was an im- 
proper acceptance of nomination on his 
Darel: «crduns-caes It would have been 
an improper acceptance, if the want of 
qualification was apparent on the 
electoral roll itself .......... But the 
election should be held to be void on 
the ground of the constitutional dis- 
qualification of the candidate and not 
on the ground that his nomination was 
improperly accepted by the Returning 
Officer.”’ 


This was a case where “Vasant Rao, was 
under 25 years of age and, therefore, not 
qualified under Art. 173 of the Consti- 
tution.” In Ramaswamy v. Krishna- 
murthy?, this Court had to consider the 
case of an election to a Panchayat in the 
State of Mysore. ‘There also the electoral 
roll was prepared on the basis of the elec- 
toral roll for the Assembly constituency in 
which the panchayat was included. Sec- 
tion 10 of the relevant Act provided that 
“every person whose name is in the list 
of votersof any Panchayat constituency 
shall, unless disqualified under this Act 


I. (1955) 1S.G.R. 267: 1954 S.CJ. 79g: 


wa (1960) s BGR. 479: (1964) 2 8.0 
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or under any other law for the time being 
in force, be qualified to be elected as a 
member of the Panchayat’’ which is more 
or less similar to section 22 of the Madras 
Act. The name of the appellant in that 
case was admittedly included in the electo- 
ral roll of the Mysore Legislative Assem- 
bly but itwas contended that the Electo- 
ral Registration Officer did not follow the 
procedure prescribed for such inclusion 
under the Representation of the People 
Act, 1950. This Court held that though 
this was not done, the inclusion of his 
name in the electoral roll was not a nullity 
and that the non-compliance with the 
procedure prescribed did not affect the 
jurisdiction of the Electoral Registration 
Officer and it could not make the officer’s 
act non est. This Gourt further proceeded 
to point out : 


“ The Act proceeds on the basis that 
the voters’ list is final for the purpose 
of election........ In view of section 
10 of the Act it cannot be said that there 
is any improper acceptance of the 
nomination of the appellant, for, his 
name being in the list of voters, he is 
qualified to be elected as a member of 
the Panchayat. There is, therefore, 
no provision in the Act which enables 
the High Court to set aside the election 
on the ground that though the name ofa 
candidate is in the list it had been 
included therein illegally.” 


The laws of various States regarding the 
preparation of electoral rolls for various 
local bodies in the States preceed on 
the basis of the electoral rolls prepared 
for the concerned Legislative Assembly 
constituency. Therefore all the decisions 
of this Court regarding the finality of the 
electoral roll apply directly to the electorat 
rolls of the various local bodies. 


4. After the decision of this Court m 
Ramaswamy’s case? there was no®room for 
a a ee 


i 2§.0.J. 268 : S.Q.R, 479: 
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any further difference of opinion on the 
matter. It is, therefore, all the more 
surprising that the Andhra Pradesh 
High Court in G. Goverdhana Reddy v. 
Election Tribunal, Bapatial’ and the Madras 
High Court in Viswanathan v, Rangaswami ?, 
took a different view even after taking note 
of the decision of this Court. Both 
these decisions, as we have pointed 
out earlier, proceed on a wholly 
wrong assumption. Their attempt to 
distinguish the decision of this Court in 
amy’s case? is pointless. The pro- 
wions of Art. 326 of the Constitution 
not attracted in deciding upon the 
idity of the inclusion of a person’s 
ame in the electoral roll for a Panchayat 
erely because the Panchayats Act has 
opted a part of the electoral roll for an 












And im any case 
all the decisions of this Court on the fina- 
lity of the electoral roll and their notbeing 
liable to be questioned would equally 
apply to the electoral rolls of local bodies. 
For the reasons we have already given 
the view consistently taken by this Court 
that when once a name is found in the 
electoral roll its inclusion could not be 
questioned in any election petition must 
be followed. The decisions of the Madras, 
Andhra and Kerala High Courts, already 
referred to, should be held to be erro- 
neous and that of the Gujarat High 
Court in Mahmadhusein v. O. Fidaali*, 
Allahabad High Court in Ghulam Mohiud- 
din v. Election Tribunal’, Bombay High 
Court in Jagannath v. Shkukhdeo and 
Punjab "and Haryana High Court in 
Roop Lal Mehta v. Dhan Singh’, as correct. 
In this case, therefore, it was not open 
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High Court to go into the question 


either for the Election Tribunal or for ži 
T 


garding the appellant’s age. The latest 
decision of Kailasam, J. in P. Subra- 
maniem v. S. Pachamutkut, is consistent 
with the view we have taken. 


8. The appeal is, therefore, allowed, the 
Figh Court’s judgment set aside and the 
order of the Election Tribunal restored. 
The respondent will pay the appellant’s 


costs. 


V.K. Appeal allowed. 


THE SUPREME, COURT OF INDIA. 
(Civil Appellate Jurisdiction) 


PRESENT:—K.K. Mathew, M.H. Beg and 
A.K. Mukherjea, FJ. 


Sri Mahalinga Thambiran Swamigal 
Appellant* 


His Holiness Sri La Sri Kasivasi 
Arulnandi Thambiran Swamigai 
Respondent. 


(A) Religious Endowmsnts—Succession to | 


office of head of Mutt—Gustom—Kasi Mutt— 
Nomination of Elavarasu by head of the Mutt 
by will—If can bs revoked by subsequent will, 


(B) Succession Act (XXXIX of 1925), section 
2 (h)—‘*Will?’—Head of Mutt nominating 
successor by will—TIf a testamentary documsnt— 
Nomination if can be revoked. 


Succession to the office of Mahant or Head 
ofa Mutt is to be regulated by the custom 
of the particular Mutt and one who claims 
the office by right of succession is bound 
to allege and prove what the custom of 
the particular institution is, for the only 
law regulating succession to such insti- 
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tution is to be found in the custom and 
practice of that institution. In most cases 
especially in Southern India, the successor 
is ordained and appointed by the Head 
of the Mutt during his own lifetime and 
in default of such appointment the succes- 
sor may be appointed by election by the 
disciples and the Court as representing 
the sovereign. Where the head of a 
religious institution is bound by celibacy 
it is frequently the usage that he nomina- 
tes his successor by appointment during 
his own lifetime, or by will. Such a power 
of nomination must, however, be exercised 
not corruptly or for ulterior reasons, but 
bona fide and in the interests of the Mutt; 
otherwise the appointment will be invalid. 

[Para. 13.] 


From the decision in Gnana Sambanda 
Pandara Sannadhi v. Kandasami Thambiran, 
(1887) I.L.R. 10 Mad. 375, it is clear 
that the custom in the Kasi Mutt is for 
the head of ths Mutt for the time being 
to nominate a successor to succeed him 
from among the Thambirans of Thiruk- 
kuttam of the Dharmapuram Adhinam; 
that the nomination is made by will and 
that is attended -by certain religious 
ceremonies. But for a nomination to 
be valid, performance of any religious 
ceremony is not necessary, unless of course 
the usage of the institution had made it 
mandatory. [Para. 14.] 


In the present case the High Court was 
of opinion that as the nomination of the 
appellant as Elavarasu or Junior Head of 
the Kasi Mutt was made by a will (Exhi- 
bit B-1) there was no reason why that 
will could not be revoked under law and 
therefore the nomination stood revoked 
by the execution of the second will (Exhi- 
bit B-9). But this view is erroncous. 

[Paras. 17 and 18.] 


By exercising the power of nomination, 
the head of a Mutt is not disposing of any 
property belonging to him which is to 
take effect after his death. He is simply 
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exercising a power to which he is entitled 
under the usage of the institution. A 
nomination makes the nominee stand in a 
peculiar relationship with the head of 
the Mutt and the Hindu community and 
that relationship invests him with the 
capacity to succeed to the headship of 
the Mutt. A nomination takes effect 
in praesenti. It is the declaration of the 
intention of the head of the Mutt for 
the time being as to who his successor 
would be. Therefore although it is said 
that the usage in the Mutt is that the 
power of nomination is exercisable by 
will, it is really 2 misnomer, because, a 
will in the genuine sense of the term can 
have no effect in prassenti, A nomination _ 
need not partake of the character of a 
will in the matter of its revocability, 
merely because the power of nommation 
is exercised by will. In other words the 
nature or character of a nomination does 
not depend upon the type of document 
under which the ‘power’ is exercised, If 
a nomination is otherwise irrevocable 
except for good cause, it does not become 
revocable without good cause, merely 
because the power is exercised by a will. 
It is pro tanto a non-testamentary instru- 
ment. The fact that in the Kasi Mutt 
there is no usage that the power of nomi- 
nation was exercised otherwise than by 
will does not mean that a nomination will 
stand cancelled when the will is revoked. 

[Paras. 18 and 20.] 


Nomination ofa successor is not a disposal 
simpliciter of the office of headship of the 
Mutt or its properties to take effect aftes 
the death of the incumbent. It is the 
creation of a relationship generating a 
capacity in the nominee to succecd to the 
headship of the Mutt on the death of the 
incumbent. [ Para. 22.] 


Status is somethingapari from and beyond 
its incidents. The fact of a person being 
legally nominated as junior, having a 
peculiar relationship with the senior is 
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status and the capacity to succeed to 
the head is the incident of that status. 
The status, when created by 2 nomination 
cannot be withdrawn or cancelled at the 
mere will of the parties. [Para. 34..| 


Even if it is assumed that the position of 
a junior head is not a status as known to 
law, the relationship created by the nomi- 
nation is one which cannot be gut an end 
to by the head at his sweet willand plea- 
sure. [Para. 36.] 


Further, the power of nomination must be 
executed not corruptly or for ulterior 
reason but bona fide and in the interest of 
the Mutt and the Hindu community. 
It then stands to reason to hold that the 
power to revoke the nomination must also 
be exercised dona fide and in the interest 
of the institution and the community. 
In other words, the power to revoke can 
be exercised not arbitrarily but only for 
good cause. [Paras. 44 and 13,] 


Thus a nomination when made can be 
cancelled or revoked only for a good 
cause. [Para. 45.] 


(CQ) Specific Rekef Act (XLVII of 1963), sec- 
Han 34—Relief under—Court’s power to mould 
relief on account of subsequent event. 


Normally a Court will declare only the 
rights of the parties as they cxisted on the 
date of the institution of the suit. But 
in this case, On account of the subsequent 
event, namely the death of the defendant, 
the Court has to mould the relief to suit 
the altered circumstances. If the defen- 
gant had been alive it would have been 
sufficient if a declaration is made that the 
appellant was the Elavarsu of the Kasi 
Mutt. Now that the defendant is dead a 
declaration has to be made that the 
appellant was holding the position of 
Elavarasu during the life-time of the defen- 
dant and thatthe appellant was entitled 
to gucceed to the headship of the Mutt 
On the death of the defendant. 


[Para. 45.] 
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The Judgment of the Gouri was delivered 
by 


Mathew, F.—The appellant as plaintiff 
filed a suit for a declaration that he was 
entitled to continue as the Elavarasu 
or Junior Head of the Tiruppanandai 
or the Kasi Mutt and for a perpetual 
injunction restraining the defendant, the 
Head of the Mutt, from interfering in 
any way with his functioning as the Ela- 
varusu Or Junior Head of the Mutt. 


2. The defendant, who is now dead, 
contended that the appellant was no‘ 
validily nommated as the Elavarasu of 
the Mutt ,that even if he was nominated. 
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as the Elavarasu, the appellant acquired 
no right by the nomination to continue 
as the Elavarasu, that the appellant’s 
conduct after he became the Elavarasu 
was such thathewas unworthy to become 
the future head of the Mutt, that he (the 
defendant) cancelled the nomination and 
so the appellant had no right to get the 
declaration prayed for. 


3. The questions which arose for consi- 
deration in the trial Court were: whe- 
ther the appellant had been nominated by 
the defendant as the Elavarasu of the Kasi 
Mutt; whether, by virtue of the nomina- 
tion, the appellant was holding an office 
or had acquired any right or status; whe- 
ther the appellant was guilty of mis- 
cOnduct which disentitled him to continue 
as the Elavarasu and whether the appel- 
Jant’s nomination as the Elavarasu was 
validly cancelled by the defendant. 


4- The trial Court found that by Exhi- 
bit B-1 will, the defendant nominated the 
appellant as the Elavarasu of the Kasi 
Mutt, but that he accquired no status 
nor did he become tbe holder of an office 
by virtue of the nomination. The Court 
further found that the defendant was 
competent to cancel the nomination even 
thougb the appellant was not guilty of 
any misconduct and that he had cancelled 
it by executing Exhibit B-g will. The trial 
Court, therefOre, dismissed the suit. 


5. The District Judge, in appeal by the 
appellant, confirmed the findings of the 
trial Court and dismissed the appeal. 


6. Inthe second appeal filed by the appel- 
lant, a learned single Judge of the High 
Court of Madras found that by the nomi- 
nation of the appellant as the Elavarasu, 
he became the holder of an office or 
that, at any rate,he acquired a status and 
that the defendant could terminate the 
office or status only for a good cause and 
in the light of the finding of the trial Court 
as affirmed by the first appellate Court 
‘that the appellant was not guilty of any 
-. 18 
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misconduct, the cancellation of the nomi- 
nation by Exhibit B-9 will was ineffective. 
The learned Judge, therefore, granted a 
decree to the appellant declaring that 
he was the duly appointed junior head of 
the Kasi Mutt and that he was entitled 
to continue as the junior head, subject 
to the right of the head of the Mutt to 
remove him for good cause. The learned 
Judge, however, did not make a declara- 
tion that the appellant had a right to 
succeed to the headship of the Mutt after 
the lifetime of the defendant, nor was the 
appellant granted an injunction restrain- 
ing the defendant from interfering with 
the appellant exercising the right as the 
junior head. 


q. Appeals were preferred against this 
decree by both the appellant ard the de- 
fendant to a Division Bench of the High 
Court. 


8. The Division Bench reversed the 
decree passed. by the learned single Judge 
on the basis of its finding that the appel- 
lant did not become the holder of an 
office by virtue of the nomination and so 
it was open to the defendant to cancel the 
nomination without notice to the appellant 
and without assigning any reason. 


g. It is against this decree that this 
appeal has been preferred by Special 
Leave. 


10. The questions which fall for consi- 
deration in this appeal are: whether, by 
virtue of the nominatior, the appellant 
obtained a status or a right in law or be- 
came the holder of an office, and, whether 
the defendant was competent to cancel. 
the nomination without good cause. 


xx. Itis not disputed that on 12th Sep- 
tember, 1951, the defendant executed a 
will (Exhibit B-r) reciting that he had 
nominated the appellant as the Elavarasu 
of the Kasi Mutt.e The will aso stated 
that certain ceremonies were performed 
on the occasion of the nomination. It 
then provided that by virtue of the nomi- 
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‘nation, the appellant will succeed the 
‘defendant as the Head of the Mutt. 
‘There is also no dispute that till 2nd Janu- 
ary, 1960, when the defendant revoked the 
-will (Exhibit B-1) by Exhibit B-g stating 
that “it was not necessary to appoint 
the appellant as the Elavarasu,’’ the 
appellant was the Elavarasu by virtue of 
his nomination. 


12. In Gnara Sambanda Pandara Sanna- 
dhi v. Kandasami Thambiran!, hereinafter 
referred to as ‘‘Sambanda Case,” 
-_Muttusami Ayyar, J., has traced the 
historical evolution. of the Kasi Mutt and 
the Dharmapuram Adhinam. The Dhar- 
Mmapuram Adhinam aad the Kasi Mutt 
are monastic institutions. They are presid- 
ed over by ascetics who have renounced. 
the world. The Mutt at Tiruppanandal 
1.6, Kasi Mutt was affliated to 
the Dharmapuram Adhinam as a dis- 
‘ciple Adhinam. An Adhinam is a central 
institution from which the chief ascetic 
exercises control and supervision over a 
group of endowed institutions and religious 
trusts. A Thambiran is an ascetic atta- 
ched to an Adhinam and when he 
becomes the head of the Adhinam, he 
is referred to as Pandara Sannadhi. A 
Mutt was originally established at Benares 
by one Kumaragurupara Thambiran of 
the Dharmapuram Adhinam. The Dhar- 
mapuram Adhinam had come into exist- 
ence several ceniuries before the insti- 
tution of the Mutt at Benares. The Mutt 
at 'Tirupanandal was established later in 
aid of the Mutt at Benares by Tillanayaka 
Thambiran, a successor of Kumara- 

‘urupara Thambiran who functioned 
between. 1720 to 1756. In course of time, 
the Mutt ac Tiruppanandal became the 
principal Mutt and the Mutt at Benares 
a subsidiary one. As the Mutt advanced 
in fame, endowments and trusts began 
to come in. So, subsidiary institutions 
came to be established and the Tuuppa- 
natidal Mutt ceased to be an isolated insti- 


gis (1887) LLR. 10 Mad. 375. 
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tution. It became animportant centic 
exercising supervision and control over 
several subordinate Mutts in Southern 
India, over the Mutt in Benares,and over 
Mutts at Merangiin Nepal and at Achi- 
ram in Travarcore so much so that in 
some of the later correspondence one 
finds that Tiruppanandal is referred to as 
an Adhinam.. The Dharmapuram Adhi- 
nam was regarded by the Thambuiran at 
Tiruppanandal as his Gurupitham, the 
scat of his religious preceptor. The 
Thambirans at Tiruppanandal were, in a 
spiritual sense, subordinate to the Pandara 
Sannadhi at Dharmapuram. Im course 
of time, a junior Thambiran came to be 
associated with the senior T'hambiran in 
the management of the Tiruppanandal 
Mutt, The necessity for the services of a 
junior at Tiruppanandal was felt, because 
it would, on the one hand, give an oppor- 
tunity to the senior to see whether the 
junior mighi be relied upon as a competent 
successor, while, on the other hand, it 
would enable the junior to acquire experi- 
ence before he became the head of the 
Mutt. The practice in the Dharmapu- 
ram Adhinam ofthere being a senior and 
a junior Pandara Sannadhi at one and 
the same time was the probable origin 
of the double agency at Tiruppanandal. 
But, as only a Pandara Sannadhi could 
initiate a Thambiran, it came about that 
the Thambirans for the Mutt at Tiru- 
ppanandal and Benares came from the 
Dharmapuram <Adhinam. During the 
first part of the 19th centruy (1838 to 
1841) there were two managing Tham- 
birans both at Benares and at Tiruppan- 
andal, a scnior and a junior; and the 
peculiar feature of this period consisted 
in this double agency at cach centre of 
control, which was probably due to 
the considerable increase in the number 
and valuc of endowments to be super- 
intended. 

13. Succession to the office of Mahant 
or Head of a Mutt is to be regulated by 
the custom of the particular Mutt and 


i aN 
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-[one who claims office by right of succession 
is bound to allege and prove what the 
custom of the particular institution is, for, 
the only law regulating succession to such 
institutions is to be found in the custom 

and. practice of that institution (See the 

ecisions of the Privy Council in Greedharce 
Doss v. Nundokissore Doss}, and Rama- 
lingam Pillai v. Vythialingam Pillai®, As 
was observed in Vidyapurna T irthaswami v. 
aon T irthaswami?, in most cases, 

Py in Southern India, the successor 
s ordained and appointed by the Head 

of the Mutt during his own lifetime and 

in default of such appointment, the nomi- 

‘nation may rest with the head of some 

indred institution or the successor may 

be appointed. by clection by the disciples 
and followers of the Mutt or, in the last 
instance, by the Court as representing 

ithe Sovereign. Where the head of a 

religious institution is bound by celibacy, 

it is frequently the usage that he nominates 
his successor by appointment during his 
lifetime, or by will. Such a power 

[of nomination must, however, be exercised 
not corruptly or for ulterior reasons, but 
bona fide and in the interests of the Mutt; 

fotherwise, the appointment will be invalid 
(see Nataraja v. Kailasam*, Ramalingam 
Pillai v. Vythialingam Pillai*, Ram Prakash 
Das v. Anand Das®, and Vaidyanatha v. 
Swaminatha®, 










‘1x4. From the decision in the Sambanda 
icase, it is clear that the custom in the 
"Kasi Mutt is for the head of the Mutt 
-{for the time being to nominate a successor 
to succeed him from one among the 
Thambirans of Thirukkuitam of the 
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Dharmapuram Adhinam; that the nomi 
nation is made by will and that it is atten 
ded by certain religious ceremoaies like 
Manthakashyam, Deeksha. Pooja and 
Arukatti. 


r5. ‘There was no contention in the writ- 
ten statement that the necessary cere- 
monics for a valid nomination of a junior 
head in the Kasi Mutt were not performed. 
Exhibit B-1 states in unambiguous langu- 
age that the ceremonies were performed. 
Both the trial Court as well as the first 
appellate Court found, on the basis of the 
oral evidence, that the religious ceremonies 
for the nomination were not performed 
at the time of the nomination, but 
at an anterior date. When the 
defendant had himself admitted in 
ExhibitB-1 will that the nomination was 
made after the ceremonies were perfor- 
med there is no scope for any controversy 
as to whether the ceremonies were per- 
formed. The statement in Exhibit B-r 
that the ceremonies were performed was 
made at a time when there was no con- 
troversy between the parties. And, it 
was on the basis that there was a valid 
nomination that the appellant was asso- 
ciated with the defendant from 1951 to 
1960 as the Elavarasu of the Mutt. 


16. Qute apart from these circumstances, 
we do not think that for a nomination to 
be valid, performance of any religious 
ceremony is necessary, unless, of course, 
the usage of the institution has made it 
mandatory. “In many cascs when a suc- 
cessor is appointed by a Mohant, he is 
installed in office with certain ceremonigs. 
This cannot be deemed to be essential.” 
(see B.K. Adukherjea, ‘Hindu Law of Reli- 
gious and Charitable Trusts,’ 3rd edition 
(1970) page 257). This observation was 
quoted with approval by this Court in 
M.B. Bhagat v. G.N. Bhagat, See also 
the decisions in erishnagirt Trikamgiri v. 


(1972) 2 S.G.R,. 1005 
a 
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Shariddar Kavlekar1, and Raghunath v. 
Ganesh*. 


r7. The Division Bench of the High 
Court was of the opinion that as the nomi- 

ation was made by Exhibit B-1 will, there 

as no reason why that will could not be 
revoked under law and therefore the 
nomination stood revoked by the execu- 
tion of ExhibitB-g will, In other words, 
one line of reasoning adopted by the 
High Court was that, as a will is revoca- 
ble at the pleasure of the testator at any 
time before his death, the nomination 
made by Exhibit B-1 will was revocable 
without assigning any reason. 


r8. The definition of “will”? in section 
2 (h) of the Indian Succession Act, 1925, 
would show that it is the lega] declaration 
of the intention of a testator with respect 
tc his property which he desires to be 
carried into effect after his death. By 
exercising ihe power of nomination, the 
head of a Mutt is not disposing of any 
property belonging to him which is to take 
effect after his death. Heis simply exerci- 
sing a power to which he is entitled to 
under the usage of the institution. <A 
nomination makes the nominee stand in a 
culiar relationship with the head of the 
Mutt and the Hindu community and that 
lationship invests him with the capacity 
succeed to the headship of the Mutt. 

A nomination takes effect in presenti. It 
is the declaration of the intention of the 
head of the Mutt for the time being as to 
ho his successor would be; therefore, 
althougheit is said that the usage in the 
utt is that the power of nomination is 
xercisable by will, it is really a misnomer, 
because, a will in the genuine sense of the 
term can have no effect in presenti. 
There can be no dispute that a nomina- 
tion can be made by deed or word o 
mouth. In such a case, the nomination 
invests the nominee with a present status, 
Thet stafus gives him the capacity to 





1. ALR. 1922 Bom. 202. 
oe ALR. 1992 All 603. 
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succeed to the headship of the Mutt om 
the death of the incumbent for the time 
being. If that isthe effect of nomination. 
when made by deed or word of mouth, 
find it difficult to say that when a nomi- 
nation is made by will, it does not take- 
effect in presenti, and that it can be can- 
celled by a executing another will revo- 
king the former will. Such at any rate,. 
does not seem to be the concept of nomi- 
nation in the law relating to Hindu 
Religious Endowments. A nomination 
need not partake of the character of a 
will in the matter of its rivocability, 
merely because the power of nomination 
is exercised by a will. In other words, 
the nature or character of nomination does- 
not depend upon the type of document 
under which the power is exercised. If 
a nomination is otherwise irrevocable 
except for good cause, it does not become . 
revocable without good cause, merely 
because the power is exercised by a will. 
if the power of nomination is exercised 
by a will, it is pro tanto a non-testamentary 
instrument. A, document can ba partly 
testamentary and partly non-testamentary. 
in Ram Nath v. Ram Naginal, the head of 
the Mutt for the time being exercised his 
power of nomination, more or less in terms 
of Exhibit B-1 here, namely, by making 
the nomination of a successor and provid- 
ing that he will be the owner of the pro- 
perties and charities of the Mutt and also 
of the other properties standing in the 
name ofthe head ofthe Mutt. The Court 
held that so far as the nomination and. 
devolution of the properties of the Mutt 
were concerned, the will operated as a 
non-testamentary instrument. The Court 
said that the condition which must be 
satisfied before a document can be called a 
will is that there must be some disposition 
of property and that the document 
must contain a declaration of the intention 
of the testator not with respect to any- 
thing but with respect to his property. 





1, ADR. 1962 Pat. 481. 
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According to the Court, if there is a decla- 
ration of intention with respect to his 
successor, it cannot constitute a will 
‘even if the document were to state that 
the nominee will become the owner of 
the properties of the Mutt after the 
-death of the executant of the will as 
that is only a statement ofthe legal 
consequence of the nomination. 


ag. In Kailasam v. Natarajat, the Court 
expressed the view that a will making a 
nomination is only the evidence ofa past 
vent. In other words, a willis the record 
of a nomination and that itis not by the 
-will that a nomination is made. 


20. Exhibit B-1 makes it clear that the 
nomination had already been made. 
It says: 


“J have nominated as my successor 
Mahalinga Thambiran, who is one 
among the Thambirans of Thirukkuttam 
.of Dharmapuram Adinam and obtained 
Manthakasyam, Deeksha, Pooja and 
Arukatti and who is performing pooja 
in our Mutt.” 


“The statement in the will that after the 
death of the Head, the Junior will be the 
owner of the properties pertaining to the 
Mutt is a declaration as to the legal conse- 
quence of the nomination. The fact that 
in the Kasi Mutt there is no usage that 
the power of nomination was exercised 
otherwise than by will does not mean that 
a nomination will stand cancelled when 
the will is revoked. 


g1. Mr. Gupte for the respondent argued 
that Mahantship is property and nomi- 
mation by a Mahant of a successor isa 
disposal of that property to take effect after 
‘the death of the Mahant and, therefore, 
the power of nomination can be exer- 
<ised only by a will, and, if it is exercis- 
able only by a will, it follows that when 


1. 32 MLJ. 271: AJI.R. 1918 Mad. 1016 
:t p. 1018. 
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“thé will is revoked, the nomination would 


stand cancelled. 


22, Wedo not think that this contention 
is correct. As we said, the power of nomi- 
nation is a concept pertaining to the law of 
Hindu Religious Endowments. It is not 
because the Mahantship was treated as 
property that in the Sambandha case, it was 
observed that in the Kashi Mutt nomina- 
tion is made by a will, but because it was 
the custom of that Mutt.” The Privy 
Council has said that a nomination can be 
made by word of mouth (See Greedkaree 
Doss v. Nundo Rissore Doss.*) And there is 
no reason why it cannot be made by a 
deed. If the power of nomination is 
exercised by word of mouth or by deed, 
it is not clear how the exercise of the power 
would be valid if Mahantship itself is 
property and nomination is regarded as 
the disposition of that property to take 
effect after the death of the head of the 
Mutt. For, if nomination is merely a 
declaration of the intention of the head 
of the Mutt as to the disposal of the office 
of Senior Pandara Sannadhi which is 
generally regarded as property or of the 
properties appertaining to the office, to 
take effect after the death of the incum- 
bent of the office for the time being, then 
the power of nomination can be exercised 
only by a will. The fact that according 
to the law of Hindu Religious Endowments 
a nomination can be made by deed or 
word of mouth is positive proof that nomi- 
nation is not merely a disposal of the 
office or of the properties appertaining to 
it, but the creation of a presest relation- 
ship generating the capacity to succeed 
to the office and to the properties apper- 
taining to the office. In other words, by 
a word of mouth or deed one cannot dis- 
pose of an office, if it is property, to take 
effect after the death of the person uttering 
the words or executing the deed and, 
therefore, nomigation is not a disposal 
© 





1. He I.L.R. 10 Mad. 375. 
2. (1867) 11 Moo. Ind. App, 405 (P.G.). 
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simpliciter of the office of the headship of 


the Mutt or its properties, to take effect 
after tho death ofthe incumbent. Itis the 
creation of a relationship generating a 
capacity in the nominee to succeed to 
the headship of the Mutt on the death of 
the incumbent. What, then, is the nature 
of that relationship ? 


23. Mr. Gupte said that so long as no 
present right or status is conferred or crea- 
ted by a nomination, the Head ofthe Mutt 
can cancel or revoke the nomination at any 
time he pleases and that there is no 
foundation for the assumption that 
nomination can be cancelled only for 


good cause, 


24. As already stated, a comination is a 
concept pertaining to Hindu Religious 
Endowments and it is sut generis. One 
cannot put it in the strait-jacket of any 
jurisprudential concept. 


a5. The Division Bench was of the 
view that “the junior as the successor 
designate of the headship of the Mutt car- 
ried with him a certain status on account 
of that fact and received dignity and 
honours befitting that status’’. 


26. The question is whether, by the 
nomination, the appellant acquired a 
status in law, and, if he acquired a status, 
whether it was liable to be put an end to 
by the defendant at his whim. 


27. John Austin has said that status is 
“the most difficult problem in the whole 
science of jurisprudence.” The question 
whether the junior Pandara Sannadhi 
or’ the Second occupies a status, has to 
be decided with reference to the law 
relating to Hindu Religious Endowments. 
Tt is a well known custom in several Mutts, 
for the heads to nominate their successors, 
Junior heads so nominated form a 
class by themselves and as they stand 
in a relatienship with the Senior heads 
which is peculiar in the sense that no other 
class of persons hold that relationship with 
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them, the question is whether, according: 
to the law of Hindu Religious Endowments 
they acquire a status inlaw. The custom. 
or usage will certainly govern the question 
whether the head of the mutt has the 
power to make a nomination during his 
lifetime, and the manner of its exercise 
and the religious ceremonies to be per- 
formed at the time of the nomination. 
But, in the absence of any custom or 
usage, the question whether nomination 
would confer a status upon the junior 
heads so nominated is a matter for the 
Court to decide in the light of the law- 
relating to Hindu Religious Endowments. 
And, in deciding it, the interests of the 
Hindu religious community and of the 
Mutts in general are of paramount impor- 
tance. Whether or not a particular con- 
dition or relationship is one of status- 
depends primarily on the existence 
and extent of the social intcrest in the 
creation and supervision of such a 
condition or relationship. The test is 
not a simple one of the existence or non- 
existence of the concern of the society, 
it is also one of the degree of such concern. 
It is, further, obvious, that the degree and 
even the existence of this concern in a 
particular condition will vary from time 
to time in the same society. It is not 
possible to draw a clear line of distinction 
in a dogmatic and a@ priori manner 
between conditions of status and special 
conditions not of status. In other words, 
the picture of status cannot be painted in 
elemental colours of black and white 
on any @ priori considerations. “It is 
rather a matter for a Court to decide 
at the time of action whether a parti- 
cular condition does or does not involve 
a sufficient degree of social interest to be 
characterised as status, assuming that all 
other features of status are present” (see 
R. H. Graveson, “Satus in the Common 
Law”, page 127). Bentham’s idea ofstatus 
was that it was a ‘‘a quality or condition 
which generates certain rights and duties 
(see Allen, “Legal Duties” p. 33). Beale 


yoo 


defines status as a personal quality or 
relationship not temporary in nature nor 
terminable at the mere will of parties 
with which third parties and even the 
State are concerned (see “Treatise on the 
Conflict of Laws’? (1935), p. 649). G. K. 
Allen said that status is a condi- 
tion of belongmg to a particular 
class of persons to whom law assigns 
(certain capacities and incapacities 
(see “Status and Capacity’ 46 
Law Quarterly Review, 277.) Status 
is defined by Graveson as a special condi- 
tion of a continuous and institutional 
nature, differing from the legal position 
of the normal person which is conferred 
by law and not purely by the act of the 
parties, whenever a person occupies a 
position of which the creation, conti- 
nuance or rclinquishment and the inci- 
dents are a matter of sufficicnt social or 
public concern (See “Status in the Com- 
mon Law’’, p. 2). The distinguishing 
mark of a class for the purpose of status 
is that legal consequences result to its 
members from the mere fact of belonging 
to it, 


28. In Salvesen v. Administrator of Austrian 
Property1, Lord Haldane asked the 
question: 


“For what does status mean in this 
connection ?’’ and answered it by saying 
that in the case of marriage, it is some- 
thing more than a mere contractual 
relation between the parties to the 
contract of marriage. He also said that 
status may result from such a contrac- 
tual relationship, but only when the 
contract has passed into something 
which Private International Law recog- 
nizes as having been super-added to it 
by the authority of the State, some- 
thing “which the jurisprudence of the 
S.ate under its law imposes when within 
its boundaries the ceremony has taken 
place”. 


1. (1927) AG. GAL. 
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29. In Niboyet v. Neboyet#, Breti, L.J. 
said: 
“The status of an individual, used as 
a legal term means the legal position of 
the individual in or with regard to the 
rest of the community”. 


go. The fundamental difference bet- 
ween status and capacity is that the former 
is a legal state of being while the latter is 
a legal power of doing. Status deter- 
mines a persons’ legal condition in com- 
munity by reference to some legal class 
or group and cannot normally be 


. voluntarily changed. The imposition of 


status carries with it attribution of a 
fixed quota of capacity and incapacities, 
but it does not directly compel the holder 
to do or refrain from doing any particular 
act. Capacity, on the other hand, is a. 
legally conferred power to affect the rights 
of oneself and other persons to whom the 
exercise of the capacity is directed, sub- 
ject to certain generally and legally 
defined limits—limits which vary in rela- 
tion to each particular form of capacity. 
Capacity in this form is an incident of 
status. And, a distinction therefore must 
be made between the legal principles 
applicable to the major conception of 
status and those affecting the minor con- 
ception of its incidents (See C. K. Allen, 
“Legal Duties and Other Essays in 
Jurisprudence” (1931) pp. 28-ff and also. 
his article “Status and Capacity’, 46 
Law quarterly Review, 277). The closest 
approach to a judicial statement of the 
distinction between status and its incidents 
is found in the judgment of Gray, Gifs 
in Ross v. Ross?. 
“The capacity or qualification to inherit or 
succeed to property, which is an incident of 
the status or condition, requiring no 
action to give it effect, is to be distin- 
guished from the capacity or compe- 
tency to enter intg contracts that confer 
rights upon others”, 


1. Heese l atp. 11. 
2. (1880) 129 Mass 243. 
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gx. It would follow that status is a condi- 
tion imposed by law and not by act of 
parties, though it may be predicated in 
certain cases on some private act as the 
contract ofmarriage. Whether the condi- 
tion of status will be imposed as the result 
of private contract or private or public 
act depends on the public interest in the 
relation created by the contract or act. 
Im other words, as we said, the interest 
and concern of the society of which 
parties form part determine whether or 
not status will be imposed or conferred 
as the result of private contract, or by 
private or public act. Social interest is a 
feature of the concept of status, unfortu- 
nately, this aspect has been little stressed 
in the cases. “Austin’s neglect of this 
aspect of status has made no small con- 
tribution to the judicial disregard of 
social interest involved in the concept”? 
(See R. H. Graveson, “Status in the 
‘Common Law”, p. 60). 


32. In Ross v. Rosst, Chief Justice 
Gray said: 


“A general principle, that the status or 
condition of a person, the relation in which 
he stands to another person, and by which he 
is qualified and made capable to take certain 
rights in that other’s property, is fixed by 
the law of domicile”. 


33. In Tarak Chandra v. Anukul Ghandra*, 
B. K. Mukherjeea, as he then was, said. 


“Now, legal character is the same thing 
as status”. 


@ 

What is the relationship in which 
junior heads stand to their seniors? In 
Sambandka case?, Muttusami Ayyar, J., 
said (at p. 493): 


“By appointment as junior, the 
Tambiran became a spiritual brother 
or a brotherly companion and by both 
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the senior who appoints and the junior 
who is appointed belonging to the 
same Adhinam, they were associates 
in holiness’. 


As we said, status is something apart 
from and beyond its incidents. “The 
status of a child is not his duties or dis- 
abilities in relation to his parents, but 
the legally recognised fact of being achild” 
(See R. H. Graveson, “Status in the 
Common Law”, pp. 122-127.) The fact 
of a person being legally nominated as 
junior, having a peculiar relationship 
with the senior is status, and the capacity 
to succeed to the head is the incident of 
that status. The status, when created by 
a nomination, cannot be withdrawn or 
cancelled at the mere will of the parties. 
The law must determine the condition 
and circumstances under which it can be 
terminated. Merely because the status 
originated from the act of a senior head 
in making the nomination, it would not 
follow that the senior head can put an 
end to it by another act. In other words, 
the junior heads as a class occupy a posi- 
tion of which the creation, continuance 
or relinquishment, and its principal inci- 
dent, namely, succession to the office of 
the headship of the Mutt are matters of 
sufficient social or public concern in the 
sense that the Hindu religious community 
is vitally interested in all of them. 


35. There was some debate at the Bar on 
the question whether, by nomination, the 
junior gets a contingent interest in the 
office or in the properties of the Mutt, 
the contingency being the survival by 
the junior of the head of the Mutt. A 
eontingent interest or Ownership is a 
present right. But we donot propose to 
decide that point in this appeal. As we 
said the concept of nomination is sw 
generis ; and that makes it rather difficult 
to bring it under any legal rubric. 
Perhaps it has its analogue in Canon 
Law and that was the reason why 


y- 


Bhashyam Ayyangar, .J. in Vidyapurna 
Tirthaswamt v. Vidyanidhi Tirthaswami’, 
likened the position of a Junior head 
to that of a co-adjutor m Ganon 
Law. A co-adjutor stands in a 
peculiar relationship with the Bishop. 
He has a right to succeed the 
Bishop; while he is a co-adjutor, he has 
no administrative -functions of his own, 
but has only to do the work assigned to 
him by the Bishop. But, nevertheless, 
during the lifetime of the Bishop he enjoys 
a status ‘and is accorded honours and 
regard by the religious community, second 
only to those accorded to the Bishop. 


36. Even if it is assumed that the posi- 
ion of a junior head is not a status as 

known to law, we think that the rela- 
ionship created by the nomination is 
ne which cannot be put an end to by 
e head at his sweet will and pleasure. 


37. In Tiruvambala Desikar v. Chinna 
Pandaram*, the question ‘was whether the 
head of the Dharmapuram Adhinam 
has, after making a valid nomination, an 
uncontrolled right to cancel it and 
nominate another person as the junior 
head. A Division Bench of the Madras 
‘High Court consisting of Wallis, C.J. and 
Seshagiri Ayyar, J. held that the Head of 
the Mutt, after making a valid nomination 
cannot revoke the nomination at his 
sweet will and pleasure, but’only for good 
cause. Wallis, C.J. said (at p. 190): 


“It has been contended before us that 
the defendant only held, office at the 
pleasure of the Pandarasannadhi and 
that consequently the latter was entitled 
to dismiss him without giving him any 
opportunity of being heard. The 
nomination and ordination of a junior 
Pandarasannadhi is the customary 
manner of providing for the line of suc- 
cession in Mutts of this kind, and it is 
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not shown that the Pandarasannadhi 
. has any power of arbitrary dismissal, 
while on the other hand, it has been 
held in a previous suit relating to the 
institution that he may dismiss for good 
cause. In Vidyapurna Tirthaswami _v. 
Vidyanidhi Tirthaswami where the ques- 
tion. was whether a Pandarasannadhi 
forfeited his position as such by reason of 
lunacy, recourse was had to the analo- 
gies of the Canon Law and applying 
those analogies to this case, the position 
of the junior Pandarasannadhi during 
the lifetime of the elder would appear 
to be that of a co-adjutor with the right 
of succession, a right of which he can- 
not be deprived except for grave cause’’ 


38. Seshagiri Ayyar, J., after stating that 
the ordinary mode of succession in Mutts 
is by appointment by the head either by 
will or by word of mouth, observed: 


EERIE I feel no hesitation in holding 
that the appointer has not the absolute 
power to dismiss which is claimed for 
him...... I shall refer to what takes 
place on the nomination of a successor 
in this Mutt. Exhibit-C..mentions.. 
the ceremonies that have to be gone 
through in selecting a successor and 
also those which the person selected 
has to undergo. The most important 
of these is the abishegam. The rites 
to be observed on this occasion are 
described by the plaintiff as his thirty- 
third witness. This may be takon to 
-represent correctly what happens when 
a junior Pandarasannadhi is appointeck 
It is also in evidence that the senior 
Pandarasannadhi himself offers Puja 
to the junior because by the abishegam 
the junior attains Godhead. He per- 
forms separate puja to Gods Vigneswara 
and Subramanya. He is called the 
Sadhaka AcharYa, or co-adjutor with 
the senior...... ? (pp. 194-195). © 
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39. The learned Judge then said that a 
person appointed by will and on whom 
abishegam has been performed becomes 
heir’ presumptive entitled to succeed to 
the headship on the happening of a 
vacancy. He further said that when the 
nomination carries with it certain dignity 
and is construed by the worshippers as 
implying sanctity of the person, it would 
lead to disastrous results to hold that 
the appointee is dependent for his posi- 
tion upon the will of the appointer as the 
conscience of the people regards him as 
the unquestionable successor, He then 
summarised his conclusions as follows: 
(at p. 197). 


“(1) that the head of the Mutt is 
entitled to appoint a junior Pandara- 
sannadhi; (2) that this junior has a 
recognised status; (3) that he is entitled 
to succeed to the headship, if he survi- 
ves the appointer; (4) that for good 
cause shown he can be removed; (5) 
that the tenure of his position is not 
dependent upon the goodwill of the 
appointer; and (6) that it is not open 
to the head of the mutt to dismiss him 
arbitrarily’. 


40. Counsel for the appellant argued 
that this decision lays down the correct 
law and there is no reason why it should 
not apply to the case in hand. He said 
that it is from the Dharmapuram 
Adhinam that the Kasi Mutt took its 
origin and that the same principles must 
apply to the Kasi Mutt. As regards the 
„Dharmapuram Adhinam, Muttusami 
Ayyar, J. said in Sambandha case’. 


“Tt should be observed here that there 
were a senior and a junior Pandara 
Sannadhi at one and the same time, 
and that the junior succeeded the 
senior unless dismissed for misconduct, and 
that a® will was left at times by the 
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senior Pandara Sannadhi appointing 
his junior as his successor. This indicates 
probably the source from which the course of 


succession at Tiruppanandal was originally 
derived”. 


41. The Division Bench of the High 
Court was of the view that the decision in 
Tirwambala Desikar v. Chinna Pandaram} 
was inapplicable to resolve the controversy 
here for the resaon that Achariya Abi- 
shekam ceremony which invested the 
junior head there with certain spiritual 
powers was admittedly not performed 
in the instant case. It was submitted by 
Mr. Gupte for the respondent that the 
foundation of the decision in the above 
case was the finding in that case that 
there was the ceremony of Achariya 
Abishekam on nomination and that that 
had the effect of investing the junior head 
with certam spiritual powers and as the 
nomination of the appellant was not 
attended with Achariya Abishekam, the 
nomination did not invest the appellant 
with any spiritual capacity so as to make 
the nomination irrevocable. In Sam- 
bandha case*, Muttusami Ayyar, J. said: 

“....a ceremony called Achariya 
Abishekam is performed only in the 
case of Tambirans who are raised to 
the position of a senior or junior 
Pandara Sannadhi. It consists in 
anointing apd bathing him as an 
achariya or preceptor and consecrating 
him as such with the recitation of 
religious texts prescribed for the occa- 
sion. The belief with which it is 
performed is that unless a T'iambiran is 
solemnly consecrated as a preceptor, 
he is not competent to initiate laymen 
in forms of prayer conducive to their 
spiritual happiness and to ordain 
laymen as Tambirans with efficacy” 
(para. 8 of the judgment). 
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42. What this paragraph says is that 
Achariya Abhishekam ceremony is per- 
formed only for raising a Tambiran to 
the position of a junior or senior Pandara 
Sannadhi in the Dharmapuram Adhinam. 
It would not follow from what Muttusami 
Ayyar, J. has said that the right to succeed 
which is the invariable legal incident of a 
nomination is conferred by virtue of 
Achariya Abishekam. Nomination 
must, in logic and in fact, always precede 
the Achariya Abishekam. The effect 
of Achariya Abishekam, according to 
the learned Judge is to confer on the 
junior head the spiritual capacity to 
ordain Tambirans or, in other words, to 
initiate laymen into the spiritual fold 
(Thirukkuttam) of ‘Tambirans. The 
learned Judge did not say that Achariya 
Abishekam has the effect of investing the 
junior head with an indefeasible right to 
succeed to the headship of the Mutt. In 
other words, if revocability is other- 
wise a characteristic of nomination, it 
would not cease to be so by virtue of 
the religious ceremony of Achariya 
Abishekam. Even if it be assumed 
that Achariya Abishekam would in- 
vest a junior head with the power to 
ordain T'ambirans which he would not 
otherwise have, it would not follow that 
by virtue of Acharya Abishekam Fe 
would obtain a right, much less an inde- 
feasible right, to succeed if nomination 
fer se has no such effect. 


: 43. In the judgment in Sambandha case}, 


Muttusami Ayyar, J. has referred to 
a case where the head of the Dharama- 
puram Mutt—one Sadayappa—made 
three wills in succession nominating the 
same person. Counsel for the respondent 
wanted us to infer from this that a power 
to nominate, if it is exercised by a will, 
can also be revoked by another will; but 
as already stated, the will, in most cases, 
is only a record of the exercise of the 
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power of nomination and the mere fact 
that the head of the Mutt in question 
executed three wills successively naming 
the same person as the junior head would 
not in any way militate against the.con- 
tention of the appellant that nomination 
once made cannot be revoked arbitrarily, 
If there was an instance in the particular 
institution of a head who, after having 
exercised the power of nomination by a 
will, executed another will nominating 
another person, the position would pro- 
bably have been different. 


44. Looking at the matter from another 
angle, we have come to the same conclu- 
sion. We have already said that the power 
of nomination must be exercised not cor- 
ruptly or for ulterior reason but bona fide 
and in the interest of the Mutt and the 
Hindu community. It then stands to 
reason to hold that power to revoke the 
nomination must also be exercised bona 
fide and in the interest of the institution and 
the community. In other words, the 
power to revoke can be exercised not 
arbitrarily, but only for good cause. 
We do not pause to consider what causes 
would be good and sufficient for revoking 
a nomination as the defendant had no 
case before us that he revoked the nomi- 
nation for a good cause. 


45. We hold that a nomination wh 
made can be cancelled or revoked only 
for a good cause and, as admittedly, 
there was no good cause shown in this 
case for cancellation of the nomination 
by Exhibit B-9, the cancellation was bad|* 
in law. Therefore, it must be held that 
the appellant was holding the status of 
the Elavarasu of the Kasi Mutt during the 
lifetime of the defendant. Normally, 
a Court will declare only the rights of 
the parties as they existed on the date of 
the institution of the suit. But in this 
case, on account of the subsequent event, 
namely, the death of the defendant, we 
have to mould the relief to suit the alte 
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circumstance, Ifthe defendant had been _ 
alive, it would Have been sufficient if we 
had declared, as the learned single - 


Judge has done, that the appellant was the 
Elavarasu of the Kasi Mutt. Now that 
the defendant is dead, we make a decla- 
ration that the appellant was holding the 

sition of the Elavarasu during the 
lifetime of the defendant, that the revo- 
cation of the nomination of the appel- 
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lant as the Elavarasu by Exhibit B-g was 


-bad; and that the appellant was. entitled 


to succeed to the headship of the Mutt j 
on Tag death of the defendant. 


46. The decree passed by the Dion 
Bench of the High Court is set aside and . 
the appeal is allowed. In the circum- 
stances, we make no order as to costs. 


V.K. „Appeal allawed. 


(Enp or VoLume (1973) I M. L.J. (S. C.) ] 


